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L  Of  the  Nature  of  the  Action  of  Ejectment. 

An  ejectment  is  a  possessory  action,  wherein  the  title  to  lands  and 
.^  **.*'  *  tenements  may  be  tried,  and  the  possession  recovered  in  all  cases  where 
'/'/.*  the  party  claiming  title  has  a  right  of  entry  ;(1)  whether  such  title  be 
to  an  estate  in  fee,  fee  tail,  for  life,  or  for  years.  From  this  descrip- 
tion it  should  seem,  that,  in  strictness,  this  action  could  be  maintained 
for  the  recoTery  of  that  species  of  property  only,  whereon  an  entry 
can  be  made.  dvX  it  will  be  found  that,  in  a  few  instances,  which  wiU 
be  more  particularly  mentioned  hereafter,  this  action  has  been  extended 
beyond  these  limits.  After  the  disuse  of  real  actions,(2)  questions  of 
title  to  land  were  usually  tried  in  actions  of  repleyin  or  trespass  qvuire 
clamum  f  regit ;  and  this  practice  continued,  until  the  method  of  trying 
titles  by  the  action  of  ejeetio  firmcBj  was  introduced.(8)  But  in  the 
ejectio  firmcBy  damages  only  could  be  recoyered  until  some  time  between 
the  6tb  Rich.  II.  and  7th  Edw.  lY. ;  about  which  time  it  appears,  from 
the  Year-book  of  7  Edw.  IV.  fol.  6,  that  it  had  been  resolyed  by  the 
judges,  that  the  term,  as  well  as  damages,  mieht  be  recoyered.(4)  The 
action  '^'of  ejectment  now  in  use  is  formed  on  the  plan  of  the 
[  *698  ]  ^'eetio  firmcBj  in  its  improved  state,  after  it  had  been  decided 
that  the  term  might  be  recovered.  In  the  action  of  ejectment, 
as  was  before  observed,  not  only  the  title  to  the  lands  in  question  may 
be  tried,  but  the  possession  also  may  be  recovered,  which  circumstance 
renders  it  the  most  eligible  mode  of  proceeding ;  inasmuch  as  in  tres- 

tm  '  ■■  ■■  I  ■  ■  I  ■— — ■  ■  I 

% 

(1)  A  right  to  the  posMssion  Is  all  that  is  necessary  in  ejectment.  Sigler  ▼.  Van  Riper ^ 
10  Virend.  414 ;  Day  t.  Alverwn^  9  Id.  223 ;  Davatch  t.  Newtome^  3  Ohio,  69 ;  City  of  On- 
einnaU  t.  Wkite^  6  Peters,  431.  Title  maj  be  created  withont  entry — the  delireiy  of  the 
deed  gives  possession.  JffoU  ▼.  HemphiU^  3  Ohio,  237.  The  right  of  the  tenant  to  an 
easement  in  the  land  is  no  objection  to  demandant's  recoTerj  in  a  writ  of  entry.  Blakt 
T.  Clarkj  6  Greenl.  436  ;  J\fler  t.  JTammond^  11  Pick.  193. 

Mere  possession  is  safficient  to  sopport  ejectment  against  a  wrong  doer.  See  Jaekion 
T.  OlU^  8  Wend.  440;  Day  t.  Alvenon^  9  Id.  223;  Sigler  ▼.  Van  Bwer^  10  Id.  414; 
Whitney  t.  Wriffht,  16  Id.  1*71 ;  Abramt't  Leasee  t.  Will,  6  Ohio,  166 ;  Wamer'e  Adm.  ▼. 
Pofftj  4  yerm.  291 ;  Reed  y.  Shepley^  6  Id.  602. 

(2)  By  Stat.  3  ft  4  Will.  17,  c.  27,  s.  36,  all  real  and  mixed  actioni,  (except  a  writ  of 
right  of  dower,  or  writ  of  dower  unde  nU  hahet^  or  a  guare  impedit,  or  an  ejectment,)  and 
plaints  in  the  nature  of  any  snch  writ  or  action,  (except  a  plaint  for  free-bench  or  dower,) 
were  abolished  after  the  3l8t  December,  1834. 

(3)  In  the  conclusion  of  Aldenfe  case,  43  EHz.,  6  Rep.  106,  b..  Sir  E.  Coke  has  re- 
marked, that  titles  of  land  were  at  that  day  for  the  most  part  tried  in  actions  of  ^eetio 
fimue, 

(4)  "Until  the  end  of  Edw.  ly.  the  possession  was  not  recovered  in  an  ^eetmentfirmm^ 
but  only  damaff»."  Hale's  H.  0.  L.  by  Runnington,  Serjt.  ed.  1820,  p.  201.  See  further, 
on  this  subject)  a  veiy  learned  and  elaborate  note  by  the  reporters  in  Doe  d,  Poole  t. 
BrrtnyUmy  1  A.  ft  B.  766,  n.  I  am  not  aware  of  any  judgment  for  the  recovery  of  the 
term  prior  to  that  in  East.  T.  14  Hen.  yil.  Rot.  303,  a  copy  of  the  record  of  which  will 
be  found  in  EUstal's  Entries,  fol.  262,  b.,  263,  a.,  ed.  1670. 
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pass,  although  the  li^ht  maj  be  asoertabed,  damages  alone  can  be 
recovered.  In  the  action  of  ejectment,  indeed,  the  damages  which  are 
iyen  are  merely  nominal ;  but  the  law  has  provided  another  reinedj 
or  the  injury  sustained  by  the  part^  claiming  title,  in  being  kept  out. 
of  possession  from  the  time  when  his  title  accrued,  to  the  time  of  reco- 
vering possession  in  the  ejectment,  viz^  by  an  action  of  trespass  for 
mesne  profits;  for  a  further  account  of  which,  see  poit^  Sect  XY. 
p.  774. 

Of  the  RequUite9  to  support  an  Ejectment. — ^In  order  to  maintain 
ejectment,  the  party  at  whose  suit  it  is  brought,  must  have  been  in 
possession,  or  at  least  clothed  with  the  right  of  possession,  at  the  time 
of  the  actual  or  supposed  ouster«(a)(l)  Hence,  this  action  is  termed  a 
possessory  action.  The  party  wno  has  the  legal  estate  in  the  lands  in 
question,  must  prevail  ;(2)  hence,  a  party  who  claims  under  an  elegit,(&) 
subsequent  to  a  lease  granted  to  a  tenant  in  possession,  cannot  recover: 
although  he  ^ve  notice  to  the  tenant,  that  he  does  not  intend  to  disturb 
the  possession,  and  only  means  to  get  into  the  receipt  of  the  rents  and 
profits  of  the  estate-(3)  In  the  case  of  Lade  y.  Solfordj  Bull.  N.  P. 
110,  Lord  Mansfieldj  0.  J.,  declared,  ^^  that  he  and  many  of  the  judges 
liad  resolved  never  to  suffer  a  plaintUf,  in  ejectment,  to  be  nonsuited  oy 
a  term  standing  out  in  his  own  trustee,  or  a  satisfied  term  set  up  by  a 
mortgagor  against  a  mortgagee  ;(4)  but  that  they  would  direct  the  jury 
to  presume  it  surrendered. '  From  this  doctrine  a  conclusion  has  been 
drawn,  which  the  case  by  no  means  warrants,  m.  that  a  plaintiff  in 
ejectment  may  recover  on  an  equitable  title.(5)    The  true  meaning  of 

(a)  Eeilw.  130,  a.  (b)  Dot  d.  JDa  CoUa  v.  WkmrUMf  S  T.  R.  2. 

(1)  See  Adams  on  Ejjectment,  p.  16-27,  and  notes  by  American  editor  to  4th  ed.  1864. 
See  Sohvuon  ▼.  OampheUf  3  Wheat  R.  224,  note  a. 

(2)  It  lies  against  a  Tendee  let  into  poeseesion  under  a  contract  which  he  fisiils  to  per* 
form ;  also  on  disaflBrmance  bj  vendor.  Jackwon  t.  Moneri^,  5  Wend.  26.  A  vendor  of 
land  who  has  agreed  to  make  a  deed  on  payment  of  the  porchase-monej  cannot  soe  in 
ejectment  to  enforce  its  payment  withoat  a  tender  of  the  deed.  Brown  r.  M«U^  6  Watts, 
164.  If  brought  to  enforce  the  execution  of  the  trust,  there  can  be  no  recovery  without 
an  offer  to  reimburse  trustee  the  moneys  he  has  expended.  AUUr^  if  fraud  be  aUeged. 
Jt^Kauum  v.  JFVy,  6  Id.  137.  Nor  is  the  possession  of  the  trustee  advene  to  the  eet^iit 
pt€  tnuU  In  general,  the  statute  of  Limitations  has  no  operation  in  cases  of  firaud  or 
trust,  as  it  takes  effect  only  from  the  discovery  of  the  fraud,  and  the  cesser  of  the  trust. 
Wimtr  V.  Ogden,  4  Wash.  C.  G.  Rep.  631 ;  Walker  v.  Wtdker^  16  Serg.  k  R.  319 ;  Lyon  v. 
Mardmf,  1  Watts,  275 ;  Stt$h  v.  Bun,  lb.  120;  Comegy  v.  CarUyy  3  Id.  280 ;  QrMn  v. 
Jokiuonj  3  GiU  k  Johns.  389  i  Pajfno  v.  ffaikaway,  8  Vtrm.  212. 

(3)  See  page  695,  note  (1). 

(4)  The  plaintiff  derived  title  from  A.  The  defendant  attempted  to  make  out  a  title 
from  A.,  but  failed.  He  then  set  up  a  mortgage  fnm  A.  prior  to  plaintiff's  title  which 
had  been  paid  off  by  himself  and  cancelled ;  but  the  court  held,  that  the  circumstances 
of  kii  having  paid  the  mortgage  did  not  alter  the  law.  Jaek$on  v.  Cfru,  11  Johns.  Rep. 
437.  On  the  general  issue  in  a  writ  of  entry,  if  tenant  fails  to  support  his  plea  as  to  the 
f^j  he  is  not  estopped  from  setting  up  his  claim  to  the  easement.  Tyler  v.  Mammondf 
11  Pick.  193. 

(5)  In  Penufylvania,  a  plaintiff  in  ejectment  may  recover  on  an  equitable  title,  and 
this  right  is  regarded  by  the  common  law  courts  of  the  United  States  as  a  rule  of  deci* 
•ton.  Sime  v.  /nwM,  3  DaU.  425.  But  see  Gorton  v.  Bondmot,  2  W.  0.  0.  R.  38,  where  it 
was  held,  that  in  the  Circuit  Court  of  the  United  States,  ejectment  cannot  be  main- 
tained on  an  equitable  title  alone.  Also  Jaekeon  v.  Easrrmgi/en^  9  Cowen,  86;  Jm^te&n  v. 
Jonu^  Id.  182  ,*  Perrytnan  v.  CfuUison,  1  Tenn.  Rep.  51&;  Mopkmt  v.  8Uphm$^  2  Rand. 
422.    Where  the  equitable  estate  is  itself  uncertain,  and  the  subject  of  litigation  la  the 
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the  resolntion  deliyered  by  Lord  Mamfield  is,  that  where  trustees 
oughf  to  convey  to  the  beneficial  owner,  it  shall  be  left  to  the  jury  to 
presume  that  they  have  conveyed  accordingly :  or  where  the  beneficial 
occupation  of  an  estate  by  the  po8ses8or(c),  (under  an  equitable  title,] 
induces  a  probability  that  there  has  been  a  conveyance  of  the  legal 
estate  to  the  person  who  is  equitably  entitled  to  it,  a  jury  may  be 

directed  to  presume  a  conveyance  of  the  legal  *estate.(l)  An 
[  ^^694  ]  estate  was  devised  to  trustees  in  trust  for  I.  S.,  an  infant, 

with  directions  to  convey  the  same  to  him  on  his  attaining 
twenty-one.((2)  In  an  action  of  ejectment,  brought  four  years  after 
I.  S.  attained  twenty-one,  it  was  holden,  that  a  jury  might  be  directed 
to  presume  a  conveyance  to  I.  S.  in  pursuance  of  tne  trust.  In  these 
cases^  when  a  conveyance  is  presumed,  there  is  an  end  of  the  legal 
estate,  created  by  the  term.  But  where  the  facts  of  the  case  preclude 
such  presumption,  or  if  there  are  not  any  premises,(e)  from  which  a  sur- 
render of  the  term  can  be  presumed  ;{z)  or,  if  it  appear  in  a  special 
verdict,(/)  or  special  case,(^)  that  the  legal  estate  is  outstanding  in 
another  person,  the  party  who  is  not  clothed  with  the  legal  estate  can- 
not prevail  in  a  court  of  law.(8)  In  1772,  a  term  of  1000  years  was 
created  by  deed  for  the  purpose  of  securing  a  sum  of  5,0007. ;  and  in 
1787,  the  principal  and  interest  having  been  paid,  the  residue  of  the 
term  was  assigned  in  trust  for  the  devisees  of  the  person  who  created 
the  term.  In  1789,  the  premises  were  conveyed  to  a  purchaser  by 
deed,  and  the  residue  of  the  term  was  assigned  in  trust  for  the  pur- 
chaser, her  heirs,  and  assigns,  or  as  she  should  appoint,  and  in  the 
meantime  to  attend  the  inheritance.    The  purchaser  entered  into  the 

{ossession  of  the  premises,  and  continued  so  possessed  till  her  death, 
n  1808,  she  executed  a  marriage  settlement,  reserving  to  herself  a 
power  of  appointment  by  deed  or  will,  and  after  the  marriage,  she,  in 
1815,  devised  all  her  real  estate.  Neither  in  the  marriage  settlement, 
nor  in  the  will,  was  any  mention  made  of  the  term  of  1000  years.    She 


(e)  Per  Kenyon^  C.  J.,  7  T.  R.  3,  and  8  T.  R.  122. 
\d)  England  d.  Sybum  v.  Slade,  4  T.  R.  682. 
(«)  Doe  d.  BlackntU  t.  Plowman^  2  B.  ft  Ad.  573. 
m  OoodtUU  d.  Jones  T.  Jonee,  7  T.  R.  49. 

(g)  Roe  d,  Rtade  y.  Reade^  8  T.  R.  122.  {Jaehson  v.  De  Lanty,  11  Johns.  Rep.  365,  as 
to  presumption  of  payment  of  a  mortga^^.    Same  case  in  error,  13  Id.  537.] 

snit,  a  conrt  of  law  will  disregard  it.  Jaeluon  t.  Siaony  2  Johns.  Gas.  321 ;  JaeJuon  y. 
Van  Slyehy  8  Johns.  Rep.  487.  See  1  Troub.  ft  Halj's  Pract  109 ;  2  lb.  251,  3d  ed.  hj 
Wharton. 

(1)  Jaekton  v.  Hudton^  3  Johns.  Rep.  375;  JaelcMon  v.  Todd^  6  Id.  257;  Jackson  v. 
Deyoy  3  Id.  423 ;  Jackson  v.  Pierce^  2  Id.  221. 

(2)  *<  Upon  principle,  a  term  of  jears  assigned  to  attend  the  inheritance,  ought  not  to 
be  presumed  to  be  surrendered,  unless  there  has  been  an  ei^oyment  inconsistent  with  the 
existence  of  the  temtj  or  some  act  done  in  order  to  disavow  the  tenure  under  the  termor ^  and  to 
bar  it  as  a  continuing  interest,"    3  Sugden,  V.  ft  P.  28,  10th  edition. 

(3)  "  As  to  the  doctrine,  that  the  legal  estate  cannot  be  set  up  at  law  hj  a  trustee 
against  his  cestui  que  trusty  that  has  been  long  repudiated.''  Per  JSUenborough^  0.  J.,  in 
Doe  d,  Shewen  y,  Wrooty  E.  44  Geo.  III.  B.  R.,  5  East,  138.  It  is  only  in  the  case  of  a 
resulting  trusty  that  the  estate  of  a  cestui  que  trust  can  be  set  up  to  bar  a  recovery  by  the 
person  who  has  the  legal  estate.  Jackson  t.  Leggetiy  7  Wend.  377.  See  farther  on  this 
point.  Lessee  of  Mussey  y.  Touekstoncy  reported  in  a  note  to  Shannon  y.  Bradstreety  1  Sch. 
ft  Lenr.  67.    See  antCy  693,  note  (5.) 
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and  lier  husband  having  both  died,  it  was  hoIden,(A^  on  ejectment 
brought  by  her  heir  at  law,  that  there  was  no  ground  wnatever  for  pre- 
suming that  this  term,  which  was  assigned  to  attend  the  inheritance^ 
was  ever  surrendered«(l)  It  '^will  be  observed  also,  that  in 
the  foregoing  cases,  in  which  a  surrender  was  presumed,  the  [  *695  ] 
presumption  was  made  in  favour  of  the  party  who  had  proved 
a  right  to  the  beneficial  ownership ;  the  possession  was  consistent  with 
the  existence  of  the  surrender  required  to  be  presumed,  and  made  it 
not  unreasonable  to  believe  that  the  surrender  should  have  been  made 
in  fact.  But  where  the  court  were  called  upon  to  declare  that  the  pre- 
smnption  ought  to  have  been  made  in  favour  of  a  person  who  had  proved 
no  right  to  the  possession,  no  title,  no  conveyance,  and  one  who  stood 
on  mere  naked  possession,  without  any  evidence  how  or  when  he  acquired 
it,  and  who  laid  before  the  jury  only  a  partial  statement  of  the  ground 
of  presumption,  the  court  refused(t)  to  make  it.(2) 

(A)  Dot  d,  BlaekneU  v.  Plowman^  2  B.  &  Ad.  573. 
(t)  Doe  d.  HamvMnd  T.  Cooke^  6  Bingh.  174. 

(1)  In  this  case,  the  court  of  K.  B.  denied  the  authority  of  the  cases  of  Doe  d.  Burdeit 
y.  Wrighte^  2  B.  ft  A.  710,  and  Doe  d.  Putland  v.  HUder,  2  Id.  782,  which  went  to 
establish  tiie  presumption  of  the  surrender  of  a  satisfied  term,  on  the  mere  ground  that 
the  term  had  been  left  undisturbed  for  a  long  period.  In  Doe  d,  PuUand  v.  HUder^  a 
term  of  jears  was  created  in  1762,  and  assigned  over  to  a  trustee,  in  1779,  to  attend  the 
mheritanee.  In  1814,  the  owner  of  the  inheritance  executed  a  marriage  settlement ;  and  in 
1816,  conveyed  his  life  interest  in  the  estate  to  a  purchaser,  as  a  security  for  a  debt;  but 
no  assignment  of  the  term,  or  delivery  of  the  deeds  relating  to  it,  took  place  on  either 
occasion.  In  1819,  an  actual  assignment  of  the  term  was  made  by  an  administrator  of 
the  trustee  in  1779,  to  a  new  trustee,  for  the  purchaser,  in  1816.  It  was  holden,  that 
under  these  circumstances,  on  an  ejectment  brought  by  a  prior  incumbrancer  against  the 
purchaser,  the  juiy  were  warranted  in  presuming  that  the  term  had  been  surrendered 
previously  to  1819.  This  decision  (see  AepinaU  v.  Kempeon,  3  Sug.  V.  k  P.  65,  10th 
edition ;  Doe  v.  Putland,  lb.  59;  Matthews  on  the  Doctrine  of  Presumption,  226,)  (which 
was  called  in  question  by  Lord  Eldon^  C,  and  by  Rieharde,  G.  B.,  and  Graham^  B.,)  may 
now  be  considered  as  overruled. 

(2)  TiTLB. — Mr.  Selwyn  has  not  entered  on  the  subject  of  title ;  but  the  editors  have 
thought  that  it  would  be  useful  to  the  profession  to  cite,  in  this  place,  some  of  the  most 
important  American  cases. 

R.  L.,  one  of  the  lessors  of  the  plaintiff,  conveyed  to  J.  N.,  the  other  lessor,  on  the  8th 
of  April,  1808,  while  the  defendant  was  in  possession  under  a  deed  from  E.  M.,  dated 
April  1st,  1808.  E.  M.  claimed  under  a  deed  from  S.  L.,  recorded  27th  March,  1808,  and 
dated  some  time  previously.  The  title  of  R.  L.  was  maide  out  in  opposition  to  that  of  S. 
L.  After  the  commencement  of  the  action,  R.  L.  conveyed  to  E.  M.  It  was  holden  that 
neither  of  the  lessors  had  a  right  to  recover.  J.  N.'s  title  commenced  when  the  defendant 
held  adversely ;  and  R.  L.  could  not  be  permitted  to  recover  in  defiance  of  his  own  deed 
to  £.  M.  If  the  deed  was  an  act  of  maintenance,  still  it  was  effectual  between  the  parties 
to  it.  Jackson  v.  Demontf  9  Johns.  Rep.  55.  See  a  similar  case,  Jaekeon  v.  Wheeler,  10 
Id.  164 ;  Jacke&n  v.  Foster,  12  Id.  488.  But  see  Jackson  V.  Bell,  19  Id.  168,  where  the 
court  refused  to  set  aside  a  nonsuit  and  suffer  the  defendant  to  plead  a  release  made, 
after  action  brought,  by  one  lessor  under  whom  the  other  lessor  claimed  title,  saying 
that  they  could  see  neither  justice  nor  equity  in  the  plea ;  et  vide  Robinson  v.  Campbell, 
3  Wheaton's  Rep.  212.  But  see  Jackson  v.  M^Claskey,  2  Wend.  541.  As  to  conveyances 
by  persons  out  of  possession,  vide  Litt.  s.  347 ;  Co.  Litt.  lb.,  and  369,  a.  ,*  Plowd.  83,  b. 
2  Sch.  k  Lef.  65,  105;  2  Gaines'  Rep.  183;  Jackson  v.  Todd,  5  Johns.  Rep.  489;  Wil- 
liams V.  Jackson,  Whitaker  v.  Cone,  2  Johns.  Gas.  53 ;  Teele  v.  Fonda,  7  Johns.  Rep.  251 : 
Tomb  V.  Sherwood,  13  Id.  287  ;  Woolcot  v.  Knight,  6  Mass.  Rep.  239  ;  lb.  418;  Everenden 
V.  Beaumont,  7  Id.  76;  Stoift  v.  Poor,  11  Id.  298 ;  lb.  222 ;  lb.  549 ;  10  Id.  60 ;  9  Id.  514; 
hham,  adm.  of  Fitch  v.  Avery,  1  Root,  100 ;  Bolbrook  v.  Lucas,  lb.  199 ;  Jackeon  r. 
Burehin,  14  Johns.  Rep.  124;  Woodworth  v.  Jones,  2  Johns.  Gases,  417;  Ounn  v. 
SeonZ,  4  Day,  234,  6.    It  is  not  a  valid  objection  to  a  conveyance  of  land  in  Penn- 
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A.  devised  an  estate  to  trustees  for  a  term  of  years,  in  tmst  to  pay 
annuities,  and  for  other  purposes  mentioned  in  the  will,  with  remainder 

gjlvaaia  that  the  fj^rantor  was  out  of  posseseion.  Stotner  ▼.  Whitman^  6  Binn.  416.  If  a 
person  out  of  possession  convej  land  held  adverselj  by  another,  such  conyejance  is  Toid; 
but  the  title  remains  in  the  grantor  so  as  to  enable  him  to  maintain  ejectment.  And 
where  in  an  action  of  ejectment,  several  demises  were  laid,  one  from  the  grantor,  and 
the  other  flrom  the  grantee  of  such  a  deed,  it  was  held  that  the  plaintiff  might  recorer, 
though  he  could  not  on  the  demise  of  the  grantee  onlj.  WiUUmt  t.  Jaekaon^  6  Jolms. 
Rep.  489 ;  Jaekaon  T.  Vrtdenhur^h,  1  Id.  159. 

A  deed  made  by  a  person  as  trustee,  in  which  the  bonndaries  of  land  are  set  out,  is 
binding  upon  him  in  his  indiyidnal  capacity;  and  a  subsequent  conyeyance,  by  him  indi- 
Tidnally,  in  whtoh  the  bouadariee  are  differently  set  out,  cannot  be  set  up  in  opposition 
to  the  first  deed.     Wood  y.  Lwin^$Um,  11  Id.  36. 

Grants  by  a  foreign  goyemment  are  to  be  entirely  disregarded,  except  so  far  as  they 
are  recognized  and  secured  by  treaty.  Jaeiuon  t.  /fi^aAofn,  4  Id.  182,  n. ;  Jaekton  ▼. 
Waters,  12  Id.  365. 

A  person  who  conyeys,  not  haying  title,  but  who  subsequently  acquires  title,  is  estop* 
ped  ft'om  maintaining  an  action  against  his  grantee,  but  his  title  will  enure  to  confirm 
the  title  of  his  grantee.    Jaekaon  y.  Stq^hau^  13  Id.  316. 

The  plaintiff  rested  his  title  on  an  agreement  entered  into  by  the  defendant,  while  in 
possession,  and  himself,  by  which  he  coyenanted  to  conyey,  and  the  defendant  agreed  to 
pay  for  the  premises ;  the  defendant  was  not  allowed  to  show  that  he  derived  title  from 
a  third  person,  being  estopped  by  his  agreement,  which  was  an  acknowledgment  of  the 
plaintiff's  title.  Nor  was  he  permitted  to  show  an  outstanding  title  in  a  third  person  at 
the  time  of  executing  the  agreement  Jaekaon  t.  Ayru^  14  Johns.  Rep.  224.  A  persoo 
entering  into  possession  under  another,  and  acknowledging  his  title,  cannot  set  up  an 
outstanding  tiUe  in  a  third  person.  Jaekaon  y.  Stuart ^  6  Id.  34 ;  Jaekaon  v.  De  WaiU^  Y 
Id.  157  ;  MaUhoU  v.  Wriakt^  3  Mass.  Rep.  138.  A  lessee  will  not  be  permitted  to  show 
that  the  land  leased  to  him  is  out  of  the  boundaries  of  the  lessor's  premises.  Jaekaon  y. 
WMt/ordy  2  Gaines'  Rep.  215 ;  Brant  v.  Lwarmora^  10  Johns.  Rep.  358.  Where  defend- 
ant entered  under  A.,  and  afterwards  obtained  a  release  from  d^  he  cannot  set  up  B.'s 
title  against  a  person  claiming  under  A.  Jaekaon  v.  Hmman^  lb.  292.  Defendant, 
entering  into  possession  for  a  year,  and  holding  over,  cannot  ol^ect  to  his  lessor's  title, 
or  show  title  in  a  third  person.  Jaekaon  v.  Jflaod^  12  Id.  182.  A  person  coming  into 
possession  under  A.,  cannot  set  up  a  title  which  A.  would  not  be  permitted  to  set  up. 
Jaekaon  v.  Harder^  4  Id.  202.  A  tenant  cannot  resist  his  landlord's  recovery  in  ejeot- 
ment  by  virtue  of  an  adverse  title  acquired  during  his  lease,  Laaau  of  GtMoway  y. 
VoyUj  3  Binney's  Rep.  468.  But  a  lease  unfairly  obtained  from  a  party  in  possessioi^  of 
the  land,  will  not  prevent  the  lessee  from  contesting  the  title  of  the  lessor.  MiUer  y. 
M'Brien^  14  S.  &  R.  582 ;  Brown  v.  Dyainger^  1  Rawle,  408.  A  defendant,  entering  with- 
out  title,  and  afterwards  agreeing  to  purchase  of  the  lessor  of  the  plaintiff,  was  held  to 
have  recognised  him  as  landlord  and  was  not  permitted  to  dispute  his  title.  Jackson 
y.  Raynolda^  1  Gaines'  Rep.  444;  Jaekaon  y.  WhMford^  2  Id.  215 ;  Jaekaon  v.  Voahurffhy  7 
Johns.  Rep.  188.  But  where  a  tenant  is  in  possession  under  an  adverse  title,  and  applies 
to  the  lessor  of  the  plaintiff  to  purchase,  and  requests  to  be  considered  as  his  tenant,  he 
was  permitted  to  show  that  the  application  was  founded  In  mistake,  or  that  the  fee 
existed  in  himself,  or  out  of  the  lessor.  Jaekaon  t.  CwadaM^  2  Johns.  Gas.  353 ;  Jaekaon 
V.  yetoton^  18  Johns.  Rep.  355.  A  purchaser  under  an  execution  is  in  the  place  of  the 
defiandant  and  guaai  tenant^  and,  in  ejectment  by  the  landlord,  cannot  set  up  title  in  a 
third  person.  Jaekaon  v.  Oraham^  3  Gaines'  Rep.  188.  Nor  can  the  defendant,  or  a 
person  in  under  him  coUusively,  set  up  a  title  in  a  third  person  against  the  purchaser. 
Jaekaon  v.  Buah,  10  Johns.  Rep.  222.  Defendant,  claiming  tiUe  under  the  same  survey 
with  the  plaintiff,  cannot  object  to  the  correctness  of  the  survey.  Powera  v.  Jf/Wron,  2 
8erg.  k  Rawle's  Rep,  44.  The  purchaser  of  an  equity  of  redemption,  sold  on  execution, 
can  aver  no  title  against  any  other  person  than  the  execution  debtor,  or  his  immediate 
assigns.  Forater  v.  MeUen,  10  Mass.  Rep.  421.  A  mere  trespasser  or  intruder  cannot 
protect  himself  by  setting  up  an  outstanding  title  in  a  stranger.  Jaekaon  v.  ffardia,  4 
Johns.  Rep.  202.  Where  a  defendant  proves  a  title  out  of  the  lessor  of  the  plaintiff,  it 
must  be  a  good  and  subsisting  title ;  and  if  the  plaintiff  show  a  good  title,  the  presump- 
tion of  the  extinguishment  of  the  outstanding  title  will  be  libeiaUy  indulged.  Jaekaon 
v.  Hudaon^  3  Id.  375 ;  Jaekaon  v.  Toddf  6  Id.  257.  8ee  a  collection  of  cases,  on  the  sub* 
jeet  of  setting  up  outstanding  titles,  at  the  end  of  Bolnnaon  v.  OampbaUt  3  Wheat.  Rep. 
224,  note  a.    It  is  an  established  role,  that  a  person  in  possession,  claiming  title,  may 
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to  B. ;  B.,  eighteen  years  after  the  d^ath  of  A.,  leased  the  premises  fot 
lires.    In  an  action  by  the  lessee  of  B.,  the  jury  were  told  by  the  judge 

purchase  in  an*  outstanding  title  to  protect  his  possession.  Jackson  t.  Smithy  13  Johns. 
Rep.  22^.  See  further,  on  this  point,  Lane  v.  Regard,  2  8.  At  R.  65 ;  Wboth  y.  Ltme,  lb. 
53  ;  Thomas  ▼.  Wriffhtj  9  Id.  92  ;  Foster  v.  Joiesj  3  Wash.  C.  G.  B.  496 ;  J'acker  ▼.  Gonsa^ 
luiylS.&  R.  526 ;  ffcover  y.  Oonsalwy  11  Id.  314. 

As  to  the  effect  of  an  award  in  settling  or  conferring  a  title  to  lands,  see  Selliek  y. 
Adams,  15  Johns.  Eep.  197 ;  Jackson  y.  Pe  Long^  9  Id.  43;  Munro  y.  AUatrs^  2  Caines' 
Rep.  327  ;  Marks  y.  Marriott,  1  Lord  Raym.  114  ;  Do$  y.  JRosser,  3  East,  15;  Calhoun* s 
UsseeY,  Dunning,  4  Dallas's  Rep.  122  ;  Jackson  y.  Dysling^  2  Gaines'  Rep.  198 ;  Johnson  y. 
WUson^  Willes's  Rep.  248 ;  Hunter  y.  Rice,  15  East's  Rep.  100 ;  Davis  y.  Eavard,  15  S.  & 
R.  165. 

A  mortgagor  may  maintain  ejectment  against  the  mortgagee  or  his  assignee.  The 
mortgagee  luis  merely  a  chattel  interest,  and  the  freehold  remains  in  the  mortgagor. 
Jackson  y.  Bronson,  19  Johns.  Rep.  325. 

A  party,  claiming  under  a  judgment  in  partition,  which  is  yoid  for  irregularity,  must 
make  out  otherwise  a  clear  title.    Jackeon  y.  Brown,  3  Johns.  Rep.  459. 

A  recovery  in  ^ectment  does  not  prejudice  the  rights  of  the  defendant,  and  he  may 
bring  his  action,  and  recover  according  to  the  interest  he  had  before  the  recovery  against 
him.  Jackson  y.  Diejfendorf,  3  Johns  Rep.  269.  "A  recovery  in  ^ectment  is  a  recovery 
of  the  possession,  (not  of  the  seisin  or  freehold,)  without  prejudice  to  the  right,  as  it  may 
afterwards  appear,  even  between  the  same  parties.  He  who  enters  under  it,  in  truth  and 
substance,  can  only  be  possessed  according  to  right.  If  he  has  a  ^ehold,  he  is  in  as  a 
freeholder.  If  he  has  a  chattel  interest,  he  is  as  a  termer.  If  he  has  no  title  he  is  a 
trespasser.  If  he  had  no  right  to  the  possession,  then  he  takes  only  a  naked  possession." 
Per  Mr.  Justice  Van  Ness,    lb. 

A  voluntary  conveyance,  made  under  the  expectation  that  it  would  be  surrendered 
back,  or  that  a  recompense  will  be  made,  is  binding  on  the  parties  and  their  representa* 
tives.  The  stat.  27  Eliz.  ch.  4,  has  received  but  one  construction  in  this  respect.  The 
party  making  a  voluntary  conveyance,  and  those  claiming  under  him,  are  as  much 
bound  as  if  the  most  valauble  consideration  had  been  given,  for  that  statute  has  inter- 
posed only  in  favor  of  purchasers  for  a  valuable  consideration.  As  between  the  parties, 
they  are  expressly  excluded  from  its  operation,  and  are  left  as  they  stood  at  the  common 
law  \  and  before  the  statute  the  heir  could  never  set  up  his  title  against  the  voluntary 
silence  of  his  ancestor,  and  call  upon  him  for  contribution,  where  both  were  amenable 
to  the  creditors  of  the  ancestors  as  terre-tenants ;  nor  will  courts  of  equity  assist  the  party 
making  a  voluntary  conveyance,  or  his  representative  claiming  as  such,  by  setting  it 
aside.    Jackson  v.  Oamsey,  16  Johns.  Rep.  189 ;  7  Id.  161. 

Where  A.  owned  a  patent,  and  B.  owned  another  patent  adjoining  and  in  the  location 
under  their  respective  patents,  A.,  by  a  mistake  in  locating,  curtailed  his  patent  on  the 
side  of  B. ;  in  consequence  of  which,  B.,  though  he  located  at  first  on  the  true  line,  after- 
wards claimed  up  to  A.'s  location,  ana  deeded  a  supposed  gore  between  the  patents  : 
held,  that  A.  was  not  concluded  in  an  action  of  ejectment,  but  might  recover  agaiust  one 
claiming  a  part  of  the  supposed  gore,  under  the  title  of  B.  Jackson  v.  Woodruff,  1  Gow. 
Rep.  276.  And  though  A.  actually  give  conveyances  of  his  land  according  to  such 
mistaken  location,  he  will  not  be  concluded  in  relation  to  any  persons  other  than  those 
to  whom  he  has  thus  conveyed.  lb.  An  acquiescence  for  a  period  of  five  years,  in  a 
boundary  line  between  two  a4joining  lots  in  a  village  or  city,  where  there  was  no  express 
agreement  settling  the  line,  and  where  the  parties  evidently  acted  under  a  mistake  as  to 
the  true  location,  will  not  bar  the  party  whose  lot  has  been  encroached  upon,  from 
maintaining  an  action  of  ejectment,  although  the  other  party  has  erected  a  valuable 
building,  extending  beyond  his  lot  to  the  erroneous  line.  Kipp  v.  Norton,  12  Wend.  127. 
But  aft^  twelve  years'  acquiescence,  a  party  who  has  aided  in  the  survey,  conformably 
to  which  the  location  is  made,  is  bound  by  it ,-  and  to  bind  him  it  is  not  necessary  to 
show  that^  with  a  full  knowledge  of  the  mistake,  he  expressly  agreed  to  abide  by  the 
location.  Jackson  v.  MConnell,  lb.  421.  The  declarations,  as  well  as  the  acts  of  the 
parties,  are  competent  evidence  upon  the  question  of  location.  lb.  The  reversal  in 
this  case  was  on  the  ground  of  the  too  general  application  of  the  doctrine  of  acquies- 
cence. The  lands  disputed  were  in  a  state  of  nature,  and  there  was  no  other  occupation 
of  them  than  the  occasional  cutting  down  of  trees  and  drawing  away  of  timber.  The 
question  of  acquiescence,  arising  from  the  maintenance  of  a  division  fence,  and  occupa- 
tion in  conformity  to  it,  cannot  be  determined  by  the  judge,  but  must  be  submitted  to 
the  jury,  under  such  instructions,  as  to  the  law  of  the  case,  as  the  judge  thinks  proper 
to  give.     Buddstrtei  v.  Pratt,  17  Id.  44. 
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that  they  could  not  presume  a  surrender  of  the  term ;  and  upon  motion 
this  direction  was  holden  to  be  right(A;), 

(k)  Day  ▼.  WiOiami,  2  Gr.  ft  J.  460. 

A  feme  covert  is  not  bound  bj  the  acquiescence  of  her  husband  in  an  erroneous  line 
dividing  lands  owned  bj  her  from  adjoining  lands.     17  Wend.  44. 

A  patent  for  unimproved  lands,  no  part  of  which  was  in  the  possession  of  anj  one  at 
the  time  it  issued,  gives  legal  seisin  and  constructive  possession  of  all  the  land  within 
the  survey.  Peyton  ▼.  Stithy  5  Pet.  Rep.  485.  As  between  the  holders  of  general  or 
common  land  warrants,  there  is  no  priority  of  right  to  locate ;  this  warrant  is  a  mere 
authority  to  the  proper  officer  to  make  the  survey ;  and  the  certificate  is  the  inception  of 
title  to  which  the  patent,  when  issued,  relates.  Canal  Co,  r.  Railroad  Co»^a$*y,  4  Gill 
k  J.  Rep.  1.  Where  a  plaintiff  relies  on  a  documentary  proof  of  title,  a  complete  title 
must  be  shown ;  and  if  a  material  link  be  wanting,  his  documentary  proof  should  be 
excluded  from  the  jury.  Jenkme  y.  Noel^  3  Stew.  Rep.  60.  It  is  not  indispensable  that 
the  plaintiff  should  show  a  perfect  indefeasible  estate  in  fee  simple,  to  authorize  a  recovery 
against  one  who  can  establish  no  legal  right,  either  of  property  or  possession.  Lewi$  y. 
OoquetUf  3  Stew.  &  Port.  Rep.  184.  The  plaintiff,  in  ejectment,  relied  on  a  judgment  in 
partition  only,  and  that  being  void,  it  was  held,  that  he  could  not  recover,  in  such  case, 
his  undivided  share,  without  deducing  a  regular  title,  as  if  no  such  judgment  of  partition 
had  been  entered.    Jaelaon  ex  dem.  AnUU  et  ux.  y.  Brovm^  3  Johns.  Rep.  459. 

Where  the  plaintiff,  in  an  action  of  ejectment  commenced  in  1809,  showed  title  by  a 
release  made  in  1767,  in  partition  to  eighteen-twentieths  of  tl^e  premises  in  question,  and 
proved  by  witnesses  that  all  the  lots  in  the  patent  so  divided,  with  which  they  were 
acquainted,  were  held  agreeably  to  that  partition,  and  no  outstanding  title  in  the  two 
remaining  patentees  appearing :  held,  that  it  might  legaUy  be  inferred  that  the  lessor 
had  a  perfect  title  to  the  whole.  Doe  ex  dem,  Clinton  ei  al.  y.  Campbell^  10  Johns.  Rep. 
475. 

Where,  by  an  act  of  the  legislature,  passed  6th  of  April,  1792,  the  surveyor-general 
was  authorized  to  sell  such  lands  of  W.  as  0.  should  discover  to  have  become  forfeited 
by  the  attainder  of  W.,  under  the  Act  of  October,  1779,  and  pay  the  money  arising  from 
such  sale  to  the  treasurer,  Ac,  out  of  which  the  treasurer  was  to  pay  the  demand  of  G. 
against  W.,  and  the  surveyor-general  sold  all  the  estate  of  W.  in  a  certain  lot  of  lands ; 
in  an  action  of  ejectment  by  a  person  under  the  deed  of  the  surveyor-general,  it  was 
held,  that  the  act  of  the  legislature  and  the  deed  of  the  surveyor-general,  were  pritna 
facie  evidence  of  title,  sufficient  to  enable  the  plaintiff  to  recover.  Jackwn  ex  dem,  Iftdfc- 
ham  y.  Belknap^  12  Johns.  Rep.  96. 

In  an  action  of  ejectment  by  a  purchaser  under  a  sherilTB  sale,  on  execution  to  recoyer 
the  possession  of  the  land,  the  plaintiff  must  produce,  not  only  the  sheriff's  deed  and 
the  execution,  but  an  exemplification  of  the  judgment  on  which  the  execution  issued. 
JacJaon  ex  dem,  Watson  y.  Smith,  13  Johns.  Rep.  426. 

Where  several  persons  are  devisees  and  tenants  in  common  of  land  which  is  sold  by 
two  of  the  executors  and  devisees,  under  a  power  in  the  will  of  the  deyisor,  and  after- 
wards, one  of  the  executors  and  devisees  who  made  the  sale,  purchases  from  the  grantee 
and  takes  a  conveyance  of  the  lands  himself  absolutely,  the  title  becomes  vested  in  him 
solely ;  and  his  declarations  that  he  held  in  common  with  his  co-devisees,  are  sufficient 
to  entitle  them  to  recover  a  portion  of  the  land  as  tenants  in  common  with  him.  Jack- 
eon  y.  Burtiee,  14  Johns.  Rep.  391. 

A  defendant  in  ejectment,  having  shown  no  titie,  cannot  take  exceptions  to  imperfec- 
tions in  the  plaintiff's  title.  IfAUitter  y.  WUliame,  I  Tenn.  Rep.  107.  A  mere  posses- 
sion, sued  in  ejectment,  will  not  be  permitted  to  go  into  proof,  showing  that  a  metne 
conveyance  under  which  the  plaintiff  claims,  was  forged,  the  conyeyance  having  been 
proved  and  recorded.     Waterhouse  y.  WhitCf  2  Id.  334. 

A  mere  trespasser  shall  not  be  permitted  to  show  a  titie  in  a  third  person,  in  opposi- 
tion to  the  title  of  the  plaintiff  in  ejectment ;  and  where  the  defendant  is  permitted  to  set 
up  a  titie  in  a  third  person,  the  plaintiff  having  first  shown  a  prima  facie  good  title  in 
himself  at  the  time  of  bringing  the  action,  may  show  that,  since  issue  joined,  he  has 
procured  the  title  of  such  third  person.  PerrymanU  leesee  y.  CaUitonf  1  Tenn.  Rep.  516; 
JacJuon  V.  Harder,  4  Johns.  Rep.  292.  But  a  wrong-doer  or  diueuor,  may  recover  in  an 
action  of  ejectment  against  a  subsequent  intruder,  without  an  actual  adverse  possession 
of  twenty-one  years.     Hoey  y .  Futmanj  1  Barr,  295. 

A.,  in  1770,  being  indebted  to  B.  by  three  several  bonds,  executed  a  mortgage,  in- 
eluding  the  premiMS  in  question,  and  coyenanted,  that  on  default,  the  mortgagee,  his 
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The  plaintiff  in  ejectment  must  recoyer  on  the  strength  of  his  own 
title,  and  not  on  the  weakness  of  that  of  the  defendant.(Z)(l)    Fosses- 

(t)  Per  LUf  G.  J.,  delivering  the  opinion  of  tbe  court,  in  Martin  y.  Straehatif  6  T.  B. 
110  n. 

heira,  Ac.,  might  enter ;  in  1771,  the  mortgage  had  become  forfeited,  and  a  judgment  had 
aUo  been  recovered  bj  B.  against  A.,  which  was  revived  in  1775  and  in  1778,  under 
which  the  premises  in  question  were  sold  to  C,  (who  also  derived  title  from  the  heirt 
and  devisees  of  B.,  from  whom  the  defendant  claimed  title,  but  the  validity  of  the 
sheriff's  deed  was  questionable ;  in  an  action  of  ejectment  by  persons  claiming  under  B., 
held,  that  although  the  mortgage  was  forfeited  as  long  ago  as  1771,  it  was  still  outstand* 
ing,  the  presumption  of  payment  being  rebutted  by  the  proceedings,  had  to  revive  the 
judgment,  which  judgment  had  been  revived  on  two  of  the  bonds  recited  in  the  mort- 
gage, and  the  sale  under  the  execution,  notwithstanding  the  proceedings  and  sale  might 
have  been  defective;  and  that  from  1771  to  1790,  when  G.  took  possession,  after  deducting 
the  period  of  the  revolutionary  war,  there  had  not  been  sufficient  time  on  which  to  found 
a  presumption;  and  that,  consequently,  the  mortgage  was  a  good  outstanding  title,  and 
sufficient  to  protect  the  defendant's  possession  independent  of  the  sheriff's  deed.  Jack' 
mm  V.  Delan^j  11  Johns.  Bep.  365, 

Where  no  possession  had  been  taken  under  a  mortgage,  nor  any  interest  paid,  nor 
steps  taken  to  enforce  it,  for  nineteen  years ;  held,  not  to  be  a  subsisting  outstanding 
title,  and  that  a  jury  might  pi^esume  it  satisfied.  Jackton  ex  dtm,  Martin  v.  PraU^  10 
Johns.  Rep.  381.  In  the  case  of  Jackson  v.  Jaekton^  5  Gow.  Rep.  174,  Sutherland^  J.,  in 
delivering  the  opinion  of  the  court,  said :  "  But  it  is  perfectly  immaterial  whether  Jackson, 
the  mortgagor,  was  dead  or  alive.  The  defendant  professed  to  derive  all  his  title  from 
him.  He  supposed  him  dead,  and  therefore  claimed  as  his  heir.  But  if  he  was  alive, 
then  the  defendant  was  merely  his  tenant.  In  neither  case  could  his  possession  be  ad- 
verse to  that  of  Jackson  or  his  mortgagee."  Et  vide  Higginaon  v.  Mein^  4  Granch's  Rep. 
419. 

Neither  a  mortgagor  nor  his  assignee  can  hold  adverse  possession  to  the  mortgagee, 
unless  the  assignee  has  taken  a  conveyance  without  notice,  otherwise  they  are  mere 
tenants  at  will.  Newman  v.  Chapman^  3  Bep.  93.  When  a  person  who  had  a  mort- 
gage of  lands,  was  afterwards  attainted,  held,  that  the  mortgage  might  be  set  up  against 
the  people,  as  having  succeeded  to  the  rights  of  the  mortgagor.  Jackson  ex  dmn.  People 
V.  Feirce,  10  Johns.  Rep.  44. 

But  if  the  defendant  have  acknowledged  the  title  of  the  plaintiff,  he  cannot  afterwards 
dispute  it.  Jackson  ex  dem,  Lov  v.  Reynolds^  1  Gaines'  Rep.  444 ;  Jackson  ex  dem.  Smith 
et  at.  V.  Stewart^  6  Johns.  Rep.  34;  Jackson  ex  dem.  Dairy  v.  De  Watts,  7  Id,  157 ;  Jaekstm 
ex  dem.  Bourne  v.  Jlinmanf  19  Id.  202^  And  even  where  the  predecessors  of  the  defendant 
had  acknowledged  the  title  of  the  claimant,  it  was  held  that  the  defendant  was  equally 
precluded  from  setting  up  the  defence  of  adverse  possession.  Jameson  ex  dem.  Van  Schaiek 
and  others  v.  Davis,  5  Gow.  129,  130 ;  Jackson  ex  dem,  Oriswold  et  al.  v.  Bard,  4  Johns. 
Bep.  230;  Brandter  ex  dem.  Fitch  v.  Marshail,  1  Gaines'  Rep.  374;  Eotoletes  v.  Daniels, 
4  Munf.  473.  Where  an  acknowledgment  of  tenancy  on  the  part  of  the  defendant  in 
ejectment  has  been  proved,  he  will  not  be  allowed  to  give  evidence  to  contradict  or  dis* 
prove  the  title  of  his  landlord,  Jackson  ex  dem.  Van  Aim  v.  Voshurgh,  7  Johns.  Rep.  186; 
Jackson  ex  dem.  Van  Schaiek  et  al.  v.  Davis,  5  Gow.  Rep.  129,  130 ;  Lessee  of  OaUoway  v. 
Ogle,  2  Binn.  Rep.  472 ;  Oraham  et  al.  v.  Moore  et  al.,  4  Serg.  k  Rawle,  467 ;  Brandter  ex  dem. 
litch  V.  Marshall,  1  Gaines'  Rep,  401 ;  Jackson  ex  dem.  Webber  et  al.  v.  Harsen  et  aL, 
7  Gow.  Rep,  323 ;  Jackson  ex  dem.  Low  et  al  v,  Reynolds,  1  Gaines'  Rep.  444 ;  Jackson 
ex  dem.  BUecker  y.Whiteford,  2  Id.  215;  Jackson  ex  dem.  KUen  v.  Oraham,  3  Id.  188; 
Ban  V.  Orats^s  heirs,  4  Wheat.  Rep.  222,  223 ;  IhUtle  v.  Reynolds,  1  Term.  Rep.  180.  A 
tenant  who  endeavors  to  deprive  his  landlord  of  the  benefit  of  possession  under  a  fraudn* 
lent  pretence  of  giving  it  up,  is  still  to  be  considered  a  tenant,  and  cannot  defend  himself 
as  a  stranger,  nor  prevent  by  any  pretence,  under  such  circumstances,  his  landlord  from 
regaining  possession.  A  person  who  comes  into  possession  under  a  tenant,  is  in  no 
better  condition  than  the  tenant  himself,  and  cannot  defend  his  possession  against  the 
landlord.     Oraham  et  al,  v,  Moore  et  al.,  4  Serg.  k  Rawle,  467,  470. 

It  has  been  decided,  and  is  the  settled  law  of  the  country,  that  a  tenant  shall  not 
resist  the  recovery  of  his  landlord  by  virtue  of  an  adverse  title  acquired  during  his  lease. 
Lessee  of  OaUoway  v.  Ogle,  2  Binn.  Rep.  472 ;  Oraham  et  al,  v.  Moore  et  al.,  4  Serg.  dt 
Bawle,  467. 
(1)  See  notd  (l)i  next  page  but  one. 
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Bion  gives  the  defendant  a  right  against  every  person  who  cannot  show 
a  good  title.  (m)(l)    Sat  a  lessee  will  not  be  permitted  to  defend  an 

(m)  Per  Lord  Man^fiddy  0.  J^  4  Bnrr.  2487. 

In  the  case  of  Miller  t.  M^Brier^  14  Serg.  k  Rawle,  384,  385,  Otbton^  J.,  delivering  the 
opinion  of  the  conrt,  said,  "  That  a  tenant  cannot  deny  his  landlord's  title,  is  certain  ; 
and  bj  ao  application  of  this  rule  to  the  circamstaaces  of  tfate  case,  the  court  ezclnded 
the  evidenee  with  which  the  defendant  offered  to  impeach  an  original  title  with  which 
also  the  '  landlord'  set  out  Where  a  landlord  shows  no  title,  but  asks  to  be  restored  to 
the  possession  with  which  he  parted,  good  fiuth  requires  it  should  be  re-delivered  to  him, 
it  being  no  answer  to  saj  he  is  not  the  owner  of  the  land.  But  where,  as  in  this  eaae, 
he  claims  on  the  separate  ground  of  an  original  title,  as  having  parted  with  the  posses-* 
•ion  pursuant  to  a  lease,  the  defendant  will  be  permitted  to  meet  him  separately  on  each." 

A  purchaser  at  a  sherifTs  sale  becomes  ^oti  a  tenant,  and  it  is  not  to  be  presumed  that 
he  holds  adversely.  Jacluon  ex  dem.  KUen  v.  Orakamj  3  Gaines'  Rep.  1849.  Bt  vide 
Warinff  v.  Jaekeon  ex  dem.  ei  aL,  1  Pet.  Rep.  (Sup.  Ct.  U.  S.)  570. 

The  possesion  of  a  defendant  after  a  sale  under  an  execution,  is  not  deemed  adverse, 
for  he  becomes  quaei  a  tenant  at  will  to  the  purchaser.  Jaekeon  ex  dem.  Kanet  v.  Siem^ 
her^j  1  Johns.  Gas.  153 ;  RueeeU  v.  Dot^f,  eht^y  ^c,  4  Gow.  Rep.  176.  Bt  vide  Lemgdon 
V.  PoiUr  etoLyS  Mass.  Rep.  128 ;  Den  v.  Winane^  2  Oreen's  Rep.  1. 

The  plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own  title,  and  not  on 
the  weakness  of  his  adversary's.  Mldan  v.  Doe,  6  Blackf.  Rep.  341 ;  HuddleeUm  v.  Oarrettj 
a  Humph.  629;  Winn  v.  CoUf  Walker,  Rep.  119.  The  plaintiff  in  ejectment  must  show 
a  complete  title,  and  identify  the  land  in  accordance  Uierewith ;  and  where  the  court 
instructed  the  jury  that  in  the  absence  of  any  proof  of  title  to  the  land  in  controversjr 
on  the  part  of  the  defendant,  he  had  no  right  to  complain  of  any  adjustment  between 
the  lessor  of  the  plaintiff  and  the  person  through  whom  the  lessor  of  the  plaintiff  claimed 
as  to  the  particular  land  the  vendee  of  the  lessor  designed  conveying,  and  that  the  land 
he  designed  conveying  was  in  fact  that  which  was  actually  conveyed;  it  was  held 
erroneous.  It  Raven  v.  ItOuirt^  9  Smedes  k  Marsh.  24.  The  plaintiff  in  ejectment 
relied  on  a  judgment  in  partition  only,  and  that  being  void,  it  was  held,  that  he  could 
not  recover  in  such  case  his  undivided  share  wiUiout  deducing  a  regular  title,  as 
if  no  si^  judgment  of  partition  had  been  entered.  Jaekeon  v.  Browne^  3  Johns.  Rep. 
439.  Where  the  plaintiff  in  an  action  of  ejectment,  commenced  in  1809,  showed 
title  by  a  release  made  in  1769,  in  partition  to  eighteen-twentieths  of  the  premises 
in  question,  and  proved  by  witnesses  that  all  the  lots  in  the  patent  so  divided  with 
which  they  were  acquainted,  were  held  agreeably  to  that  partition,  and  no  outstanding 
title  in  the  two  remaining  patentees  appearing ;  held  that  it  might  legally  be  inferred 
that  the  lessor  had  a  perfect  title  to  the  whole.  Dee  v.  Campbell^  10  Johns.  Rep.  475  ; 
a  Tidd's  Piact  1193,  4th  Am.  ed.,  note  (a). 

A  judgment  for  the  plaintiff  in  ejectment  generally  terminates  all  presumption  in  favor 
of  the  defendant's  title,  arising  from  prior  possession.  Jaekeon  ex  dem.  HtUe  v.  Tattle^ 
9  Cow.  Rep.  233. 

Possession  of  land  by  a  party  claiming  it  as  his  own  in  fee,  ie  prima  faeie  evidence  of 
his  ownership  and  seisin  of  the  inheritance.  Bieard  v.  Williame  et  al.,  7  Wheat. 
Rep.  59 ;  Stewart  v.  Ibvn,  4  Gow.  602  ;  Sparkman  v.  Porter,  1  Paine's  R.  457. 

But  possession  alone,  unexplained  by  collateral  circumstances,  evidences  no  more  than 
the  mers  fact  of  present  occupation  by  right ;  the  law  will  not  presume  a  wrong,  and  a 
mere  possession  is  just  as  consistent  with  a  present  interest  under  a  lease  for  years  or 
for  life,  as  in  fee.  It  must  depend  on  the  collateral  circumstances  what  is  the  quality 
and  extent  of  the  interest  claimed  by  the  party,  and  to  that  extent  only  will  the  pre- 
sumption of  law  go  in  his  fibvor.  The  declarations  of  the  party  while  in  possession,  eqnallj 
with  his  acts,  must  be  good  evidence  for  this  purpose.  If  he  claims  only  an  estate  for 
life,  and  that  is  consistent  with  his  possession,  the  law  will  not,  upon  the  mere  fkct  cyf 
•  his  possession,  adjudge  him  to  be  in  under  a  higher  right  or  a  larger  estate.  Bieard  v. 
WiUiame  et  al.,  7  Wheat.  Rep.  106,  106. 

If  a  party  be  in  under  title,  and  by  mistake  of  law  supposes  himself  possessed  of  a 
less  estate  in  the  lands  than  really  belongs  to  him,  the  law  will  adjudge  him  in  posses- 
sion of  and  remit  him  to  his  full  right  and  title ;  for  a  mistake  of  law  shall  not,  in  snch 
ease,  prejudice  the  right  of  the  party,  and  his  possession,  therefore,  must  be  held  co- 
eztenstve  with  his  right.    Bieard  v.  Williame  et  a/.,  7  Wheat  Rep.  106. 

Possession  ought  not  to  be  ousted  without  a  clear  title  in  the  plaintiff,  especially  where 
it  has  been  upheld  by  the  state  tribunals.  Preeton'e  Metre  v.  Botomar,  6  Wheat.  Rep.  680. 

(1)  See  note  (2),  next  page. 


KmCTHBKf .  695 

ejectment  against  his  own  landlord^  from  whom  lie  lias  received  posses- 
sion, on  a  supposed  defect  in  the  title  of  the  landlord  ;(n)  nor  if  B., 
clsdmins  nnder  A.,  let  lands  for  a  year  and  die,  and  A.,  after 
the  expiration  of  the  term  brings  an  ejectment  ^aranst  C,  [  *696  ] 
can  0.  di8pnte(o)  the  title  of  A. ;  nor  where  tenant  m  posses- 
non  has  paid  the  rent  to  the  lessor  of  plaintiff,  can  a  third  person  come 
in  and  defend  as  landlord  without  the  tenant,  and  dispute  the  lessor  of 
plaintiff's  title.(  p)    "  Neither  the  tenant,  nor  any  one  claiming  by  him, 

(n)  See  Drwer  d,  Ottndon  v,  Laureneej  2  BL  B.  1259. 

(0)  Baneiek  ▼.  Thanyi>Mom,  7  T.  R.  48S. 

(p)  Doe  tL  Kmght  r.  Smylhe^  4  M.  A  S.  347,  recognized  in  Doe  d.  BuUen  r.  MiUt^  2  A. 
ft  S.  17.    See  BaUt  y.  Weettoocd,  2  Gamp.  11. 

Where  there  ifl  an  ambignitj  in  the  title  under  which  the  plaintiff  in  (^ctment  claims, 
it  ought  not  to  receiye  the  broadest  construction  against  a  party  in  actual  posseasion 
under  a  legal  title.    Ptetton^M  Heirt  T.  Bwtmar^  5  Wheat  Rep.  682. 

Actual  possession  \i  prima  fade  evidence  of  a  legal  title.  Jadtmm  cr  dtm*  Steward  ▼. 
TowHf  4  Cow.  Rep.  602. 

An  ejectment  possession,  accompanied  with  a  claim  of  ownership  in  fee,  ia  prima  facte 
CTidence  of  such  an  estate.  In  such  case  it  is  not  the  possession  alone,  but  that  it  is 
accompanied  with  the  claim  of  th«  fee,  which  gives  tbis  effect  by  construction  of  law 
to  the  acts  of  the  parties.  Jaekeon  ex  dem.  Sparkman  r.  Porter^  1  Paine's  Rep.  467.  But 
such  effect  is  limited  to  the  claim  actually  made,  and  a  claim  of  a  different  kind  cannot 
afterwards  be  set  up  for  the  purpose  of  aiding  the  first.    lb. 

(1)  Not  necessary  plaintiff  should  trace  his  lessor's  title  back  to  the  gowmment.  Doe 
T.  Westj  1  Blackfl  133.  He  need  not  go  fhrther  back  in  the  first  instance  than  the  will 
of  a  person  under  whom  he  claims,  who  died  seised.  A  fee  simple  is  presumed  in  the 
devisor  till  the  contrary  is  sbown.  West  v.  IHnej  4  W.  0.  G.  R.  691.  Tbe  rightful  owner 
maj  recover  without  maldng  compensation  for  improvements  against  one  who  purchases, 
and  with  knowledge  of  a  defect  in  the  title,  although  plaintUf  saw  defendant  snaking 
■och  improvements  and  did  not  object.     Walker  v.  Qvigg^  6  Watts,  87. 

(2)  But  a  title  by  mere  possession,  ex.  gr.  for  three  years,  is  sufficient  against  one  who 
has  obtained  possession  by  trespass.    Jackeon  v.  Haien^  2  Jobns.  Rep.  22 ;  Jadteon  v. 
Harder,  4  Id.  202.    It  is  not  necessary  that  a  plaintiff  in  (jectment  should,  in  every  case, 
show  a  possession  of  20  years,  or  a  paper  title.    A  possession  for  a  less  period  will  form 
a  presumption  of  title  sufficient  to  put  the  defendant  upon  his  defence.    A  prior  posses- 
sion of  less  than  20  years  under  claim  or  assertion  of  right  will  prevail  over  a  subsequent 
possession  of  less  than  20  years,  when  no  other  evidence  of  title  appears  on  either  side. 
It  is,  however,  to  be  understood  that  the  prior  possession  had  not  been  voluntarily  rs- 
linqoished  without  the  animue  revertandi,  and  that  the  subsequent  possession  was  acquired 
by  mere  entry  without  lawfUl  right.     Smith  v.  LoriHardj  10  Id.  388;  The  People  v. 
Leonard^  11  Id.  604.  But  the  prior  possession  must  be  clearly  and  unequivocally  proved. 
Jaekeon  v.  Myere^  3  Id.  388.    A  possession  acquired  under  a  recoverv  in  ^ectment, 
being  a  lawful  entiy,  affords  a  better  presumption  of  right  than  the  preceding  possession, 
which  had  been  overcome  and  lost  by  the  action  at  law,  and  consequently,  the  presump« 
tion  which  would  naturaUy  attach  to  the  prior  possession  is  here  shifted  from  the  prior 
to  the  subsequent  possession ;  and  the  party  who  seeks  to  regain  his  possession  must 
show  something  more  than  a  mere  naked  possession  existing  prior  to  such  judgment. 
Jaekeon  v.  Rightmyre,  16  Id.  314;  Schauber  v.  Jaekeon,  2  Wend.  14;  Love  v.  Smme,  9 
Wheat.  615.    A  prior  possession  is  sufficient  to  entitle  one  to  recover  against  a  mere 
intruder  or  wrong-doer,  or  a  person  entering  subsequently  without  lawful  right,  if  the 
action  is  brought  in  a  reasonable  time.    Whitney  v.  Wrighiy  16  Wend.  171 ;  Doe  v.  Weet^ 
1  Blackf.  133.    A  mere  intruder  cannot  question  the  validity  of  a  patent  under  which 
plaintiff  claims.    Bolt  v.  BemphUlf  3  Ohio,  236.    To  recover  on  possession  alone,  it  must 
have  been  actual  and  notorious.    Abram  v.  WiU,  6  Ohio,  166.    And  plaintiff  must  have 
been  ousted  by  defendant  or  one  under  whom  he  claims  and  whose  entry  was  a  trespass. 
Sawder  v.  JPMiUan,  4  Dana,  464.    Where  plaintiff  claims  on  possessioa  alone,  and 
defendant  sets  up  a  paper  title  from  the  grantee  of  government,  and  plaintiff  shows  a 
prior  conveyance  to  a  third  person,  he  defeats  his  right  of  recovery.    Ifudlow  v.  Barff  3 
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can  controvert  the  landlord's  title.     He  cannot  put  another  person  ia 

?088es8ion,  but  must  deliver  up  the  premises  to  his  own  landlord."(9) 
'here  is  not  any  distinction  between  the  case  of  a  tenant  and  that  of 
a  common  licensee.  The  licensee,  by  asking  permission,  admits  that 
there  is  a  title  in  the  landlord.  Hence,  where  the  lessor  of  the  plain- 
tiff being  in  possession  of  a  house,  &c.,  defendant  asked  leave  to  get 
vegetables  in  the  garden,  and  having  obtained  the  keys  for  this  purpose, 
fraudulently  took  possession  of  the  house  and  set  up  a  claim  of  title : 
it  was  holden,(r)  that  defendant  having  entered  by  leave  of  the  party 
in  possession,  she  could  not  defend  an  ejectment,  but  was  bound  to  de- 
liver up  possession  to  the  party  by  whom  she  was  let  in,  for  she  could 
not  contest  the  title.  Premises  being  in  possession  of  a  tenant  under 
an  indenture  of  lease,  a  party  claiming  them  by  an  alleged  title  adverse 
to  that  of  the  lessor,  and  prior  to  the  lease,  demanded  them  of  the 
lessee,  and  ultimately  obtained  possession  by  paying  him  20L  The 
landlord  afterwards  brought  ejectment  against  the  party  so  in  posses- 
sion, the  term  having  been  forfeited  by  non-payment  of  rent,  and  there 
being  no  sufficient  distress  on  the  premises.  It  was  holden,  that  this 
case  fell  within  the  rule  whereby  the  tenant  is  precluded  from  contest- 
inj;  his  landlord's  title.(«)  So  also  where  a  copyholder(£)  has  been  ad- 
mitted to  a  tenement  and  done  fealty  to  the  lord  of  a  manor,  he  is 
estopped,  in  an  action  by  the  lord  for  a  forfeiture,  from  showing  that 
the  legal  estate  was  not  m  the  lord  at  the  time  of  admittance. 

But  a  tenant,  though  he  cannot  dispute  his  landlord's  title  at  the 
time  of  the  demise,  may  show  that  it  has  since  ezpired.(u)  Where  the 
lessor  of  the  plaintiff  holding  an  estate  under  a  lease  for  twenty-one 
jesx^x)  underlet  the  same  to  the  defendant  for  a  year,  and  the  de- 
fendant held  over  after  the  expiration  of  the  twenty-one  years,  after 
which  the  lessor  of  the  plaintiff  gave  the  defendant  a  regular  notice  to 
quit,  which  not  bein^  complied  with,  an  ejectment  was  brought ; 
[  ^697  ]  it  was  holden,  that  it  was  competent  to  the  defendant  '^'to  show, 
that  the  lessor's  title  had  expired,  and  that  he  had  no  riffht  to 
turn  him  out  of  possession.  So  where  the  tenant  has  not  received  pos- 
session from  a  person,  to  whom,  however,  under  a  misrepresentation  or 
by  mistake,  he  has  paid  rent,  such  payment  of  rent  will  not  estop  the 

(q)  Per  Dampier,  J.,  4  M.  AS.  348,  9,  cited  bj  Parh$^  J.,  Dot  d,  ManUm  y.  Auttmy  9 
Bingh.  45,  6.  See  also  Cooper  y.  Blandy^  1  Bingh.  N.  0.  45.  Bat  see  a  difltinction  In 
Eoperafi  y.  Keyt^  9  Bingh.  613. 

fr)  Dot  d,  Johmon  y.  Baytup^  3  A.  &  B.  188. 

U)  Doe  d,  BuUen  y.  MOU,  2  A.  ft  B.  17. 

U)  Doe  on  the  demise  of  Sir  E,  K^ean  y.  Budden^  5  B.  ft  A.  626. 

i<)  Dovma  y.  Cooper^  2  Q.  B.  256  ;  1  6.  ft  D.  573. 

[z)  England  d,  Sybum  y.  Slade,  4  T.  R.  682 ;  Doe  y.  RamebotUm,  3  M.  ft  S.  516,  S.  P. ; 
Doe  d.  Lowden  y.  TTo/^on,  2  Stark.  N.  P.  C.  230,  S.  P.  See  Oravenor  y.  TToocI^ttttf,  1 
Bingh.  38 ;  Comith  y.  Searell,  8  B.  ft  0.  471 ;  Brook  y.  J?tyy«,  2  Bingh.  N.  G.  572. 


Ohio,  407.  Prior  possesBion  by  the  ancestor  claiming  title  is  sufficient  for  the  heir  against 
one  claiming  under  possession  less  than  20  jears  merely.  Ludlow  y.  itBride^  lb.  254. 
Where  a  tract  of  land  lies  adjacent  to  nayigable  water,  any  accretion  belongs  to  the  pro- 
prietor.    Qiraud  y.  Hughee^  1  OiU  ft  J.  249v 
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tenant  from  setting  up  the  title  of  the  real  owner.(y)(l)  M.,  beinff 
seised  in  fee  of  land,  mortgaged  to  0.,  but  remained  in  possession,  and 
after-wards  demisedpart  for  a  term  to  B«,  who  also  entered ;  after  whichy 
M.  mortgaged  to  H.  H«,  after  this,  receiyed  rent  from  B.  and  de- 
mised the  other  part  to  A.  Afterwards  B.  and  A.,  on  notice  from 
O.,  paid  0.  rent.  H.  then  brought  ejectment  (after  notice  to  quit) 
against  B.  and  A.  It  was  holden,(2)  that  B.  as  well  as  A.  might 
show  in  defence  the  prior  mortgage  to  0.,  0/s  notice  to  them, 
and  their  payment  of  rent  to  0. ;  for  although  B.  could  not  dispute 
M.'s  title  at  the  time  of  the  demise,  yet  he  might  show  that  H.  had 
not  anj  derivative  title  from  M.,  and  he  was  not  precluded  by  having 
paid  rent  to  H.,  under  a  mistake  of  the  facts. 


II.  By  whom  an  Ejectment  may  he  brought* 

An  ejectment  may  be  brought  by  the  following  persons: 

1.  Bargainee,  under  a  commission  of  bankrupt,  1  Wils.  276. 

2.  Ck>nu8ee  of  a  sjbatute  merchant  or  staple. 

3.  GopyholderB,(2)  Moore,  669;   1  Leon.  4;  Cro.    Eliza.  535;  4 
Rep.  26,  a. ;  Cro.  Jac.  81 ;  Telv.  144 ;  1  T.  R.  600.    A  copy- 
holder ^cannot  make  a  lease  for  more  than  one  year  without  [  *698  ] 
a  license,  or  by  special  custom,  without  incurring  a  forfeiture 

of  his  estate :  but  a  lease  for  one  year  is  good  without  either,  and  a 
copyholder  may  maintain  an  ejectment  upon  it.(a)    If  a  copyholder 

(y)  Fmner  r.  Duploek,  2  Bingh.  10. 

(s)  Doe  d.  Higgwbotham  t.  Barton,  11  A.  &  B.  307 ;  P.  A  D.  194,  recognised  in  Claridgt 
T.  Maekensk,  4  M.  ft  Or.  143. 

(a)  Froid  t.  Wdah,  Cro.  Jac.  403;  Eriih  T.  Bwu,  Cro.  Slis.  717. 

(1)  A  mortgagor  will  not  be  permitted  to  dispnte  a  title  derived  under  his  mortgage^ 
nor  set  ap  an  outstanding  title  in  another.  Den  y.  Vannesiy  5  Halsted,  102.  See  Den  ▼• 
Dimon,  Id.  156;  WiUuon  y.  Watkint^  3  Peters's  Rep.  43:  Defendant  cannot  set  up  an 
outstanding  mortgage  given  bj  himself  against  a  judgment  debtor  in  an  action  of  eJecU 
ment  bj  purchaser  at  sheriff's  sale.  Phelpt  ▼.  Butler,  2  Ohio,  224.  An  equitable  lien 
or  mortgage  cannot  be  set  up  at  law  as  a  legal  estate  to  defeat  a  recovery  in  ^ectment. 
Jaekacn  y.  Farkhurat,  4  Wend.  369.    See  Adams  on  Eject.  314,  4th  Am.  ed. 

(2)  If  the  copyholders  of  a  manor  belonging  to  a  bishoprick,  during  the  vacancy  of 
the  see,  commit  a  forfeiture  by  cutting  timber,  the  succeeding  bishop  may  bring  eject- 
ment. JUed  y.  Allen,  Oxford  Circuit,  1730,  per  Comyne,  Bull.  N.  P.  107.  The  lord  may 
aeixe  copyhold  land  quouaque,  in  virtue  of  a  right  which  accrued  to  the  preceding  lord, 
on  default  of  the  heir  coming  in  to  be  admitted ;  and  that,  although  he  be  the  devisee, 
and  not  the  heir  of  the  preceding  lord ;  but,  to  entitle  the  lord  to  make  such  seisure, 
there  must  be  three  proclamations  made,  at  three  consecutive  courts.  Doe  d,  Bover  v. 
Trueman,  1  B.  A  Ad.  736.  A  copyhold  tenant  surrendered  his  estate  to  the  use  of 
another,  and  afterwards  committed  and  was.  convicted  of  felony  before  admittance  of  the 
surrenderee:  it  was  holden,  that  the  estate  was  by  the  custom  forfeited  to  the  lord.  Bex 
V.  Ladi^  St.  John  Miidmay,  6  B.  4  Ad.  264.  Where  a  copyholder  was  convicted  of  a 
capital  felony,  but  pardoned,  upon  condition  of  remaining  two  years  in  prison,  and  the 
lord  did  not  do  any  act  towards  seizing  the  copyhold ;  it  was  holden,  that  at  the  expira- 
tion of  the  two  years,  the  copyholder  might  maintain  ejectment  against  one  who  had 
ousted  him ;  inasmuch  as  the  pardon,  by  virtue  of  stat  6  Qeo.  ly*  c.  25^  s.  7,  restored 
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without  license  makes  a  lease  for  one  year,  or  with  license  makes  a 
lease  for  many  years,  and  the  lessee  be  ejected,  he  shall  not  sne  in  the 
lord's  court  by  plaint,  but  shall  have  an  ejectio  firmce  at  the  common 
law;  because  he  has  not  a  customary  estate  by  copy  but  a  warrantable 
estate  by  the  rules  of  the  common  law.(5^  A  lessee  for  years  of  a  copy- 
holder may  maintain  ejectment,  though  tnere  be  no  custom  in  the  manor 
to  lease,  and  no  license  has  been  obtained,  such  lease  being  void  only 
as  against  the  lord.^c)  An  heir  to  whom  a  copyhold  descends  may 
surrender  before  admittance  because  he  is  in  by  course  of  law,  and  the 
custom,  which  makes  him  heir  to  the  estate,  casts  the  possession  upon 
him  from  his  ancestor ;  consequently  such  heir  may  maintain  ejectmenC 
before  admittance,((2)  but  the  neir  claiming  under  a  tenant  right  of  re^ 
newal  in  customary  lands  to  which  the  tenant  is  admitted  for  the  joint 
lives  of  himself  and  the  lord  cannot  maintain  ejectment  before  aomit- 
tance.(e) 

The  grantee  of  a  copyhold  in  revernan  has  a  good  and  perfect  title 
by  the  grant,  without  admittance,  and  may  maintain  dectment  on  the 
death  of  the  tenant  for  life.(/)  But  a  stranger,  to  whom  a  copyhold 
is  9urrenderedj  has  nothing  before  admittance,  because  he  is  a  pur- 
chaser. Until  the  admittance  of  surrenderee,  the  copyhold  remains  in 
the  surrenderor,  and  if  he  die,  his  heir  may  bring  ejectment.(^)  But 
after  admittance,  surrenderee  may  maintain  ejectment  against  surren- 
deror, and  lay  his  demise  on  a  day  between  the  times  of  surrender  and 
admittance.(A)  Admittance  of  tenant  for  life  is  admittance  of  him  in 
remainder,  without  any  other  admittance.(t)  And  the  heir  of  a  devisee 
in  remainder  who  has  died  without  entr^  (the  tenant  of  the  particular 
estate  having  been  admitted)  can  maintain  ejectment.(A:)  But  if  a  copy- 
hold be  surrendered  to  one  for  life,  remainder  to  another  in  fee,  if  the 

lord  is  to  have  a  fine  from  the  remainder-man  there  is  occar 
[  '*'699  ]  sion  for  a  new  admittance.(Q    And  a  custom  *that  the  re^ 

mainder-man  coming  into  possession  on  the  death  of  tenant 
for  life  shall  be  admitted  and  pay  a  fine,  is  a  good  custom.(m)  An  heir 
at  law  may  devise  his  copyhold  estate,  without  havine  been  admitted, 
and  without  previous  payment  of  the  lord's  fine.(n)  The  devisee  of  a 
copyhold  or  customary  estate^  which  had  been  surrendered  to  the  use 

(b)  Co.  Cop.  8.  51. 

U)  Doe  d,  TreHdder  v.  Tretidder,  1  Q.  B.  416  j  1  G.  &  D.  10. 

(tf)  Adm.  per  Cur.  in  Roe  d,  J^er^s  y.  fficksy  2  Wils.  16,  and  per  Kmyon^  C.  J«,  in 
Doe  y.  ffeUier,  3  T.  R.  169,  S.  P.;  see  Doe  dem.  Hamilton  y.  Oliftj  12  A.  *  S.  566;  4  P. 
k  D.  679. 

[e)  Doe  d,  ffamUUm  y.  Clift,  ub.  nip,  (/)  Roe  y.  Lovdete,  2  B.  A  A.  463. 


[g)   WiUon  y.  WeddeU,  Yely.  144. 
h)  Holdfatt  y.  Clapham,  1  T.  R.  600. 

t)  Auneelme  v.  Auncetme,  Cro.  Jac.  31 ;  Wareopp  y.  AheUj  6  Mod.  307. 
k)  Doe  d,  Parker  y.  Thonuu^  3  M.  4  Gr.  816 ;  4  Scott's  N.  R.  449. 
/)  O^ing  y.  Bunning^  Moore,  466.  (m)  Doe  d.  WhUbread  y.  Jenny y  6  East,  622* 

n)   Wright  y.  Banke^  3  B.  *  Ad.  664. 

him  to  his  competency,  and  the  estate  would  not  vest  in  the  lord  without  any  act  done 
by  him.  Doe  d.  Evans  y.  Evane^  5  B.  ft  C.  684.  Copyholds  are  within  the  statute  against 
fhtudulent  conyeyances,  27  Eliz.  c.  4. ;  Doe  d,  J^tnttaU  y.  BottrieUj  6  B.  Ac  Ad.  131,  oyer* 
ruling  the  dictum  of  BUneotoe,  J.,  in  BnU.  K.  P.  108. 
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of  tlie  willy  having  died  before  admittance,  it  vas  holden,  that  her  de- 
Tisee,  though  afterwards  admitted,  could  not  recover  in  ejectment ;  for 
the  admittMice  of  the  second  devisee  had  no  relation  to  the  last  legal 
surrender,  and  the  legal  title  remained  in  the  heir  of  the  8urrenderor.(o) 
But  see  7  Will.  IV.  £  1  Vict.  c.  26,  s.  8. 

4.  Corporation  aggregate,  Carth.  390 ;  12  Mod.  118,  or  sole. 

5.  Devisee,  1  Inst.  240,  b.(l) 

6.  Grantee  of  rent-charge,  with  a  power  to  retain  until  satisfaction, 
1  Sauad.  112. 

7.  Guardian  in  socage  may  make  a  lease  for  years,  and  his  lessee 
may  have  an  efeetio  firmcey  per  three  justiees,  Cro.  Jao.  99 ;  Adm.  Hutt. 
16,  17.(2)  Guardian  in  socage  may  make  a  lease  of  the  infant's  estate 
until  his  age  of  fourteen  years,  and  upon  such  lease  the  lessee  may 
maintain  an  ejectment.  2  Boll.  Abr»  41,  (Q.)  pi.  4.  Guardian  in 
socage  may  brm^  trespass  or  ejectment  in  bis  own  name,  or  make  a 
lease  of  the  land  in  his  own  name,  until  the  infant  arrive  at  the  age  of 
fourteen.    Per  Our.^  Lord  Raym.  181.(8) 

8.  Infant,  per  Mcdlett^  J.,  March,  148. 

9.  Legatee  of  a  chattel  real  may  maintain  ejectment  agunst  exe- 
cntor(p)  or  a  stranger  i{q)  but  the  assent  of  the  executor  to  me  bequest 
must  be  proved. 

10.  Mortgagee,  Doug.  21 ;  Salk.  245;  Str.  413.(4)  Where  a 

clause  in  a  morteaee  deed  ^operates  as  a  redemise  to  the  [  *700  ] 

mortgagor,  it  was  holden  that  a  notice  to  quit  given  by  him  in 

his  own  name  to  a  tenant  let  into  possession  by  him  before  the  mort- 


(0)  Doe  d.  Vernon  v.  Vmumy  9  SmI,  8,  cited  per  CW.,  J)o$  4.  Winder  v.  Zaw««,  1 X,  k 
E.  213. 

(p)  Do€  V.  Quy^  3  East,  120.  (q)  1  Str.  TO. 

(1)  Tbe  devisee  of  VAcant  and  unoccapied  land  has  bj  operation  of  law  such  a  seisin 
aa  enables  him  to  maintain  a  writ  of  right.  Ward  v.  J\Uler,  15  Pick.  185.  In  ejectment 
bj  one  devisee  against  another,  under  the  same  will,  the  original  title  of  devisor  cannot 
be  dispated.    Seekle  t.  Bngle,  2  Rawle,  68. 

(3)  Guardians  who  have  lands  of  Inftmts  entmsted  to  them  may*  make  leases  to  try 
title;  bat  not  guardians  of  the  person  only.  Moffender  t.  Peter$j  4  Gill  k  J.  323.  Nor 
prodtem  ami.    Mauu  t.  Long^  1  Ohio,  417. 

(3)  Guardian  appointed  by  deed,  or  will  in  writing,  attested  by  two  witnesses  under 
the  Stat.  12  Gar.  II.  c.  24,  ss.  8  ft  9,  has  the  same  Interest  in  all  respects  as  a  guardian 
in  socage  had  before,  except  that  such  guardian  may  hold  his  office  for  a  longer  time 
than  the  guardian  in  socage  could ;  vts.  until  the  heir  attain  the  age  of  twenty-one.  The 
next  of  Un  not  inheritable  were  the  persons  entitled  to  be  guardians  in  socage ;  but, 
under  Uie  statute,  the  person  appointed  by  the  fiither  shall  be  guardian.  See  Yaughan, 
1T9,  and  1  P.  Wms.  102.  Bee  also  seyersl  learned  notes  on  the  subject  of  guardianship, 
in  Harg.  Go.  Litt.  88,  b. 

(4)  But  by  Stat  7  Geo.  11.  c.  20,  s.  1,  "Where  any  action  of  ejectment  shall  be  brought 
by  any  mortgagees,  their  heirs,  executors,  ftc,  and  no  wit  ahall  be  d^endmg  m  equity  for 
foredonnp  or  redeeming  aueh  mortgaged  landty  if  the  person  baring  right  to  redeem,  and 
who  shall  appear  and  become  defendant,  shall,  pending  $ueh  action,  pay  unto  the  mort« 
gagees,  or,  In  case  of  refusal,  bring  into  court,  principal,  interest,  and  costs,  expended, 
either  in  law  or  in  equity,  upon  such  mortgage  ,*  the  moneys  so  paid  or  brought  into 
court,  shall  be  in  satisfikction  of  such  mortgage,  and  the  court  shall  discharge  the  mort- 
gagor or  defendant  fh>m  the  same,  and  compel  the  mortgagees,  br  rule  of  court,  at  the 
costs  of  the  mortgagor,  to  reconvey  the  mortgaged  lands,  and  deliTer  up  all  deeds  and 
writings  in  their  custody  relating  to  the  tiUe."  N.  There  must  be  an  affidavit  that  there 
is  not  any  suit  in  equity  dependhig.    After  judgment  for  the  plaintiff  in  ejectment,  the 
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age,  enabled  him  to  recover  in  eiectment  on  his  own  demise. (r)(l) 
\rhere  a  railway  act,  4  4;  5  Will.  I V.  c.  3,  gave  a  form  of  a  mortrage 
bj  which  the  company  were  to  assign  ^^  the  said  undertaking  and  all 
and  singular  the  rates,  tolls,  and  other  sums  arising,  &c. ;  it  was  held, 
that  by  such  mortgage  the  mortgagee  did  not  acquire  a  title  to  the 
land,  and  that  he  could  not  bring  ejectment  as  on  a  demise  ^'  of  the 
said  undertaking  and  all  and  singular  the  rates,  tolls,  &c.,"  arising  by 
virtue  of  the  act.(8) 

11.  Personal  representative,  stat.  4  Edw.  III.  c.  7 ;  4  Rep.  94,  a. ; 

1  Vent.  80.(2) 

12.  Provisional  assignee  of  Insolvent  Debtors  Court.  Doe  d.  Clark 
V.  Spencer y  8  Bingh.  208,  even  without  the  authority  of  that  court  or 
the  creditors  to  sue.  Doe  d.  Spencer  v,  Clarkj  3  ^ingh.  870,  But 
insolvent  himself,  after  such  assignment,  cannot  maintain  ejectment  ;(f) 
although  provisional  assignee  has  not  taken  possession,  nor  permanent 
assimee  been  appointed,  nor  rent  withheld  from  lessor.     See  stat.  1  & 

2  \^ct.  c.  110,  ss.  87,  50. 
18.  Tenant  by  elegit. 

14.  Tenant  in  common  may  maintain  ejectment  a^nst  his  com- 
panion upon  an  actual  ouster,  Litt.  sect.  822 ;  Doe  d,  naton  v.  Sbm, 

8  M.  &  W.  888.(8) 
[  ^701  ]      N.  Committee  of  a  lunatic's  estate  *cannot  bring  an  eject- 
ment, Hob.  215;  Hutt.  16. 


(r)  Doe  d.  Lytter  r.  Ooldwin,  2  Q.  B.  143 ;  1  G.  &  D.  463;  and  see  Doe  d.  Parsley  T. 
Day,  lb.  147. 

(a)  Do9  d,  Myati  v.  5^  HeUna  RaUway  Co,,  2  Q.  6.  364,  and  1  G.  ft  D.  663. 
h)  Doe  y.  Andrews,  4  Bingh.  348,  Beet,  0.  J.,  diss. 


mortgagor  prayed  to  bring  the  money  into  conrt  on  the  preceding  statute ;  but  per  Page 
and  Chappie,  Js.,  the  statute  gives  liberty  to  do  it,  pending  the  action :  but,  after  judg- 
ment, the  action  is  not  depending;  the  application,  therefore,  was  refused.  WiUdneon  d. 
Lock  y.  Traxton,  B.  R.  M. ;  14  Geo.  II.  Seijeant  Leeds's  MSS.  This  statute  contains  a 
proviso  (sect.  3),  that  it  shall  not  extend  to  any  case,  where  the  party  praying  a  redemp- 
tion has  not  a  right  to  redeem,  ftc.  Hence,  where  the  mortgagor  has  agreed  to  convey 
the  equity  of  redemption  to  the  mortgagee,  the  court  wiU  not  stay  proceedings.  Good^ 
title  d.  Tayeum  y.  Pope,  7  T.  R.  185. 

(1)  Where  the  money  due  on  a  mortgage  is  unpud,  ejectment  lies  by  mortgagee.  Ely 
V.  it  Quire,  1  Ohio,  372.  Kor  does  his  proceeding  by  bill  to  foreclose  in  connection  with 
a  second  mortgagee  bar  him.  Den  v.  Stockton,  7  Halst.  322.  Mortgagor  may  set  up  an 
eviction  by  paramount  title  and  his  own  purchase  under  it.  Jackson  v.  Marsh,  5  Wend.  44. 
Where  plaintiff  claims  to  recover  under  a  mortgage  as  forfeited,  it  is  enough  if  a  special 
verdict  finds  there  was  a  mortgage  and  that  the  day  of  payment  was  past  without  finding 
the  non-payment  of  the  money.    Rogers  v.  Eagle  F.  Co.,  9  Id.  611. 

(2)  See  Duehane  v.  Buntm,  1  Blackf.  117.  Where  plaintiff  dies  after  issue  and  before 
verdict  his  representatives  may  be  substituted  by  scire  facias  but  not  on  motion.  James 
V.  Bennett,  10  Wend.  640. 

(3)  "  No  doubt  one  tenant  in  common  may  maintain  ejectment  against  his  co-tenant, 
though  no  actual  ouster  proved.  Per  Mr.  Justice  Spencer,  in  Shepard  v.  Ryers,  16  Johns. 
Bep.  497.  Vide  Gates  v.  Brydon,  3  Burr.  1896;  12  Mod.  657;  7  Id.  39;  1  Term.  Rep. 
758 ;  3  Wils.  118.  Ejectment  lies  by  joint-tenant  against  a  co-tenant  on  actual  disseisin. 
Eades  v.  Kucker,  2  Dana,  111.  Where  the  owner  of  an  undivided  part  of  land  conveys 
the  whole  and  grantee  enters  and  his  creditor  levies  upon  and  sells  the  whole,  it  is  a 
'disseisin  of  a  co-tenant.    Bigelow  v.  Jones,  10  Piclc.  161.    Where  one  of  several  tenants 

in  common  conveys  the  whole  of  the  premises  and  grantee  enters  into  possession  under 
the  conveyance  claiming  title,  his  possession  is  adverse  to  the  co-tenants  of  grantor,  and 
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The  Stat.  11  Geo.  IT.  c.  19,  s.  16,  extended  by  stat.  57  Geo.  m.  c. 
52,  authorizes  two  jastices  under  certain  regulations  to  put  landlords 
into  possession,  where  tenants  desert  the  premises,  and  leave  the  same 
nncuttiyated  or  unoccupied,  so  as  no  sufficient  distress  can  be  had. 
"Where  a  tenant  ceased  to  reside  on  the  premises  for  several  months, 
and  left  them  without  any  furniture  or  other  property  sufficient  to 
answer  the  year's  rent;  it  was  holden,  that  the  landlord  might  proceed 
nnder  the  stat.  11  Geo.  II.  c.  19,  s.  16,  although  he  knew  where  the 
tenant  then  was,  and  although  the  justices  found  a  servant  of  the  ten- 
ant on  the  premises,  when  they  first  went  to  view  the  same.  JExp. 
JPUton,  1  B.  &  A.  869. 

Difficulties  having  frequently  arisen,  and  considerable  expenses  hav- 
ing been  incurred  by  reason  of  the  refusal  of  persons,  who  had  been 
permitted  to  occupy,  or  who  had  intruded  themselves  into  parish  houses, 
to  deliver  up  possession  of  such  houses,  by  stat.  59  Geo.  III.  c.  12,  s. 
24,  two  justices  are  empowered,  in  such  cases,  to  cause  possession  to  be 
deUvered  to  churchwardens  and  overseers.  The  mode  of  proceeding  is 
prescribed  by  the  statute.  This  statute  was  not  intended  to  take  away 
a  right  which  the  owner  of  property  had  at  common  law  to  enter  and 
take  possession,  if  it  could  be  done  peaceably,  but  to  provide  an  expe- 
ditious mode,  whereby  parish  officers  might  obtain  possession  where  it 
was  obstinately  withheld ;  and  that  they  might  not  do  that  which  had 
before  been  sometimes  done,  viz,  might  not  turn  occupiers  out  vi  et  ar- 
mtSy  which  led  to  further  expense  and  litigation.  The  provisions  of 
the  statute  are  equally  apphcable,  whether  the  party  has  wrongfully 
intruded  himself  into  the  premises,  or  has  been  suffered  by  the  parisn 
officers  to  occupy  them. 

The  17th  section(t&)  empowers  the  churchwardens  and  overseers,  and 
their  successors,  to  accept  and  hold,  in  the  nature  of  a  corporation,  all 
real  property  belonging  to  the  parish.  But  they  are  not  by  this  statute 
made  a  proper  body  corporate;  and  therefore  a  demise  to  them  is  effec- 
tual, upon  their  assent  and  entry,  without  their  acceptance  by  an  in- 
strument under  seal.  (2;)  In  a  case  where  it  did  not  appear  who  had  the 
legal  property  at  the  time  of  the  act  passing,  but  rent  had  been  paid  to 
the  churchwardens  and  overseers  as  such ;  it  was  holden,(y)  that  the 

fv)  See  now  6  Ac  6  Will.  IT.  e.  69,  88.  *!  and  8,  similar  proyisions  as  to  guardians. 
x\  Simih  T.  AdkiM^  8  M.  A  W.  362  ;  and  see  Gouldswortk  y,  KnighU^  11  M.  A  W.  337. 
(yj  -2>o«  d.  Higgt  t.  Terry^  4  A.  4  S.  274,  recognizing  Doe  y.  HUey  ;  Doe  d,  ffobbs  y. 
CockeU,  4  A.  4  E.  478,  S.  P. 

win  bar  them.  Bogardus  y.  Trinity  Churchf4  Paige,  178;  Collins  t,  Torry^  7  Johns. 
Bep.  278;  WiiUngUm  y.  Oal^  7  Mass.  Rep.  138;  Porter  y.  MUUt^  9  Id.  101;  HiUh^ 
cock  y.  HarringUmy  6  Johns.  Rep.  290;  Sedgwick  y.  ffaUenbaek,  7  Id.  376  Jaekeon  y. 
Pratt,  10  Id.  381 ;  Jackson  y.  Bronson^  19  Id.  325.  Mortgagee  in  possession  lawfully 
Acquired  after  condition  broken  cannot  be  dispossessed  bj  ejectment.  Pkyfe  r.  BUeus, 
15  Wend.  248.  A  tenant  at  will  can  maintain  qectment.  Buntin  y.  Doe,  1  Blackf. 
26.  So  one  who  has  a  yalid  subsisting  right  by  improvemmt,  SehaU  y.  Miller y  3 
Whart  250.  A  grantor  haying  a  right  of  entiy  may  conyey  it  to  another  and  there- 
yyith  necessarily  the  power  to  maintain  ejectment.  Owynn  y.  JoneSy  2  Gill  k  J.  173. 
Ejectment  may  be  maintained  in  the  name  of  the  warrantee  of  land  alUiough  he  is  igno- 
rant of  it,  and  has  no  interest  in  it.  Campbell  y.  Oalhreathj  1  Watts,  70  ;  Ross  y.  Baker,  6 
Id.  391.  The  purchaser  at  sheriff's  sale  of  land  of  a  decedent  has  no  right  to  use  the 
name  of  the  heirs  in  an  ^ectment  without  their  consent.    FriggU  y.  Beach,  1  Pana,  211. 


701  VUOTMMSPL 

property  belonged  to  the  parish,  and  that  the  present  dmrchwardens 
and  overseers  might  recover  the  samOi  having  given  a  notice  to  quit, 
although  defendant  claimed  to  hold  under  a  lease  granted  by  former 
churchwardens  and  overseers,  for  an  unexpired  term ;  inaa* 
[  ''^702  ]  much  as  such  lease  having  been  ^^anted  before  the  act,  it 
conveyed  no  legal  interest;  and  the  defendant  therefore  might 
be  treated  as  a  tenant  from  year  to  year,  whose  tenancy  had  been  de- 
termined by  the  notice. 

By  Stat.  5  &  6  Will.  IV.  c.  69,  s.  5,  the  nowers  given  by  the  59  Geo. 
III.  c.  12,  are  extended  to  houses  and  lanos  vested  in  guardians  of  an 
union  or  pari8h.(2) 

This  statute  confers  upon  the  guardians  very  extensive  powers  over 
the  parish  property,  but  is  quite  consistent  witn  the  continuance  of  the 
legal  estate  in  other  persons,  and  is  not  sufficient  to  devest  property  out 
of  the  parish  officer8.(a)  A  pauper  had  removed  from  a  parisn  house ; 
the  overseers  entered,  resumed  possession,  and  afterwards  carried  away 
the  furniture  which  belonged  to  them :  it  was  holden,(&)  that  they  were 
lustified  in  so  doing,  without  giving  any  notice  to  quit,  and  were  not 
bound  to  pursue  the  mode  pointed  out  by  the  foregoing  statute ;  for  that 
did  not  apply.  Under  this  act,  property  held  by  trustees  for  the  benefit 
of  a  parish,  vests  in  the  churchwardens  and  over8eers9(c)  where  there 
are  not  any  known  feo£fees  in  existence,  nor  any  other  person  in  whom 
the  legal  estate  is  vested  ;{d)  and  the  statute  extends  to  tenements,  the 
pofits  of  which  are  applicable  to  the  purpose  for  which  a  church-rate 
IS  levied  ;{e)  but  not  to  a  case  where  the  trust  is  for  a  special  and  not 
for  general  purposes,  and  where  the  land  for  which  the  profits  are  to  be 
applied  cannot  be  called  parish  property.(/) 

^y  a  late  act,  1  &  2  Vict.  c.  74,  for  facilitating  the  recovery  of  pos- 
session of  tenements  after  due  determination  of  the  tenancy,  in  cases 
where  there  is  no  rent,  or  where  the  rent  does  not  exceed  20Z.,  and  when 
the  tenancy  is  either  at  will  or  for  a  term  not  exceeding  seven  years, 
summary  proceedings  may  be  had.  On  the  construction  of  sections  3 
&;  6  of  this  statute,  it  has  been  holden,  that  a  party  who  even  obtains 
a  warrant  improperly^  will  be  considered  a  tr6spa8ser.(jjr) 


III.  For  what  Thing9  an  Ejectment  wUl  2«e.(l) 
In  general  an  ejectment  will  lie  to  recover  the  possession  of  any  thing 


(s)  See  6  ft  6  Yict.  c.  18,  in  which  this  act  is  explained  and  amended. 
{a)  Do€  d.  KofUm  t.  WtbiUr,  12  A.  ft  E.  442 ;  4  P.  ft  D.  270. 

h)  WUdbor  Y.  Rauifitrik^  8  B.  ft  0.  4. 

e)  Doe  d,  Jachvfn  r.  Hileg^  10  B.  ft  0.  885. 

d)  Per  Dmman^  0.  J.,  AUamm  ▼.  Starh^  9  A.  ft  E.  266. 
Do€  d,  Jaekwn  v.  HiUy,  10  B.  ft  0.  885. 

/)  AUwm  T.  Stark,  9  A.  ft  E.  255. 

g)  Darlington  v.  FriUkard^  4  M.  ft  Or.  783 ;  5  Scott'f  N.  B.  610. 


(1)  See  mU,  694,  note  (2).    The  general  rale  is,  that  an  action  of  ejectment  will  U« 
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irbere<m  an  entry  can  be  made,  and  whereof  the  sheriff  can  deliver 
possession.     Hence  an  ejectment  will  lie  for  the  recover  j  of 

for  anything  attached  to  the  soil,  of  which  the  sheriff  can  deliver  possession.    Jackton 
ex  dan,  8<aton  t.  May^  16  Johns.  Rep.  184.    Whenever  a  right  of  entrj  exists,  and  the 
interest  is  tangible,  so  that  possession  of  it  can  be  delivered,  an  ejectment  will  lie  for  it. 
•TodboA  ex  dem,  Loux  et  al.  v.  £uely  9  Id.  298.    If  the  owner  of  land  allows  another  to 
erect  buildings  upon  it,  under  a  contract  that  when  the  buildings  are  completed  he  will 
either  paj  for  them  or  convej  the  land,  at  his  election,  ejectment  will  lie  upon  ouster  of 
the  building,  before  such  election  is  made ;  and  if  a  creditor  of  him  who  owns  the  fee, 
levy  an  execution  on  the  land,  and  do  not  include  the  buildings  in  the  appraisement, 
ejectment  will  lie  by  the  creditor  of  the  builder,  who  has  levied  an  execution  on  any  sec- 
tion of  the  building.    Kmff  v.  CaUm^  1  Tver's  Rep.  356 ;  Black  v.  ffep^m$  et  al,  2 
Yeates's  Rep.  331 ;  FearUyY.  Craig,  3  Green's  Rep.  192.    It  will  lie  to  recover  possession 
of  a  room  in  a  house.     White  v.  IfhUe,  1  Harr.  Rep.  202.    It  will  lie,  in  New  Jersey,  to 
recover  an  incorporeal  hereditament.    Den  v.  Craig,  3  Green,  191.    In  Pennsylvania, 
the  owner  of  an  equitable  title  may  recover  in  ejectment  or  partition.    Willing  v.  Browne, 
*l  Serg.  4  Rawle,  467.    il^ectment  will  lie  for  land  which  was  below  high-water  mark, 
in  Bavigable  waters,  and  arms  of  the  sea,  where  it  has  been  filled  up  and  made  hard 
land.     The  People  v.  Mauran,  6  Denio,  389.    It  will  not  lie  for  a  mere  privilege  of  a 
landing-place,  held  in  common  with  other  citizens  of  a  town.    Black  v.  Hepbume,  3 
Yeates's  Rep.  321.    The  right  of  the  riparian  proprietor  to  land  below  high-water  mark, 
may  be  vindicated  against  a  disseisor  in  this  action.    Nichols  v.  Lewie,  15  Conn.  Rep.  137. 
If  a  grantor  reserves  to  himself,  his  heirs  and  assigns  forever,  "the  right  and  privilege 
oC  erecting  a  mill-dam,  at  a  certain  place  described,  and  to  occupy  and  posseetf  the  said 
premises,  without  any  hindrance  or  molestation  from  the  grantee  or  his  heirs,  &c.,"  he 
hsM  sach  an  interest  in  the  land  reserved  as  will  support  an  ejectment.    Jaekeon  ex  dem, 
Loux  et  al,  v.  Bud,  ttqyra.    But  the  grant  of  a  privilege  to  erect  a  machine  and  building 
on  land,  without  defining  the  place  where  they  are  to  be  erected,  or  the  qnan^ty  of 
ground  which  is  to  be  occupied,  does  not,  without  an  actual  entry  and  location,  confos 
such  a  right  as  to  enable  the  lessee  to  maintain  ejectment.    Jackeon  ex  dem.  Saxton  v. 
JKsy,  16  Johns.  Rep.  184.    Ejectment  may  be  brought  on  a  contract  for  the  sale  ot  a 
mill,  though  the  contract  embrace  other  matters  connected  therewith.     CarmaU  v.  Plattf 
)  Watts,  318 ;  Jrtnne  v.  Bull,  lb.  323.    The  owner  of  the  soil  may  maintain  an  ejectment 
ftir  land  in  which  others  possess  an  easement  or  right  of  way ;  for  the  freehold  still 
remains  in  him.     Cooper  v.  Smith,  9  Serg.  k  Rawle,  26.    When  a  highway  is  laid  out 
over  the  land  of  a  private  person,  the  public  acquires  no  more  than  a  right  of  way,  or 
easement,  and  the  title  of  the  original  proprietor  still  continues ;  he  may  use  the  land  in 
any  manner  not  inconsistent  with  the  public  right;  is  entitled  to  all  mines,  kc,  and  may 
naintain  trespass  or  ejectment  in  relation  to  it.    ^aekeon  ex  dem,  Yatee  et  al,  v.  Matho' 
tMy,  15  Johns.  447 ;  and  vide  to  the  same  purport,  Cortilpou  v.  Van  Brundt,  2  Johns. 
Bep.  367 ;  Whitel^eek  v.  Cook  et  fix.,  15  Id.  491 ;  Babeoek  T.  LanUf,  1  Cow.  Rep.  238; 
Peek  V.  Shnith,  lb.  131.    It  was  once  doubted,  whether  ejectment  or  other  real  action 
would  lie  for  the  soil  of  a  road  or  highway,  because  it  was  said,  full  seisin  could  not  be 
-delivered ;  and  a  dictum  of  Lord  Mardwieke,  was  quoted  to  that  effect,  in  the*  ease  of 
OoodtiUe  v.  Alker  et  aL,  1  Burr.  133 ;  but  that  doubt  was  removed  by  the  decision  in  that 
case,  and  very  clearly  it  had  no  foundation  in  principle.    And  it  was  never  doubted  that 
the  owner  of  a  soil  over  which  a  highway  was  laid,  could  maintain  trespass  for  an  injury 
done  to  the  soil.    Per  Wilde,  J.,  deUrering  the  opinion  of  the  court,  in  6  Pick.  59.    In 
the  case  of  Staekpole  et  al  v.  Haley,  16  Mass.  Rep.  35,  Putnam,  J.,  delivering  the  opinion 
of  the  court,  said :  *'The  principal  question  intended  to  be  presented  in  this  case  is, 
whether  the  people  of  this  commonwealth  have  a  right  to  use  the  lands  for  the  purpose 
of  grasing,  which  have  been  laid  out  as  highways.    I  hold  it  to  be  clear,  that  the  public 
have  no  other  right  but  that  of  passing  And  repassing ;  and  that  the  title  to  the  land,  and 
all  the  profits  to  be  derived  from  it,  consistently  with,  and  subject  to,  the  right  of  way,. 
remain  in  the  owner  of  ^e  soil.    The  owner  may  maintain  trespass  for  an  injury  done 
to  the  soil,  which  is  not  incidental  to  the  right  of  passage  acquired  by. the  people.    The 
lan4  covered  by  a  highway  may  be  recovered  in  ejectment."    And  vide  to  the  same- 
pnrport,  Alden  r,  Munb>ck,  13  Mass.  Rep.  256 ;  Perley  v.  Chandler,  6  Id.  456 ;  Common^ 
wealth  V.  Petere,  2  Id.  127  ;  Chambere  v.  Ferrye,  1  Yeates's  Rep.  167.    A  public  highway 
only  vests  in  the  commonwealth  a  right  of  passage ;  but  the  freehold  and  the  profits, 
such  as  trees  upon  it,  and  mines  under  it,  belong  to  the  owner  of  the  soil,  who  has  a 
right  to  all  remedies  for  the  freehold,  subject,  however  to  the  easement.    Boiling  v.  The 
Mayor,  ^c,  of  Peterebtirg,  3  Rand.  563.    But  in  the  case  of  Doe  ex  dem.  The  Minieter 

VOL.  n.' 
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acres  of  alder  carr  in  Norfolk,  because  alder  carr  is  a  term 
[  *708  ]  *well  known  in  that  county,  and  signifies  the  same  as  alnetmn, 
Bame%  v.  Petersanj  Str.  1068. 

Beastgate  in  Suffolk,  Bennington  y.  Q-oodbitle^  Str.  1084. 

Bedchi^ber,  8  Leon.  210» 

acres  of  bo^ge  in  Ireland,  Cro.  Car.  512. 

Cattlegate  in  York£ire,(l)  Metcajf  v.  B^e^  B.  B.,  M.  9  Geo.  II.  Ca. 
Temp.  Hardw.  167. 

Church,  by  the  name  of  a  messuage,  Salk.  256. 

Coalmine,  Comyn  y.  Kyneto,  Cro.  Jac.  150. 

de  mineris  carbonum  in  county  palatine  of  Durham,  Carth. 

277. 

Common  of  pasture  adjudged  good  after  verdict ;  for  it  shall  be  in- 
tended such  common  of  pasture  as  an  ejectment  will  lie  for,  viz,  com- 
mon appendant  or  appurtenant,  Newman  v.  HoldmyfaBt^  Str.  54. 

Cottage,  Hill  v.  6Wfe«,  Cro.  Eliz.  818. 

acres  of  furze  and  heath,  and acres  of  moor  and  marsh, 

O(mnor  y.  We^t,  5  Burr.  2673. 

^c,  of  the  Parish  of  St.  Julien  y.  Cowley f  1  Oar.  &  P.  Rep.  123,  tried  at  the  Shrewsbniy 
Assizes,  before  Mr.  Baron  ffuUoeky  he  held,  that  qjectmeot  cannot  be  broaght  against  a 
person  for  setting  up  a  stall  in  the  street.  The  remedy  is  an  action  of  trespass  bj  the 
owner  of  the  soil. 

Ejectment  is  almost  the  onlj  action  for  trying  title  to  land  in  Pennsylvania.  Morrit 
y.  Vandereny  1  Dali.  67.  Since  the  Act  of  1834,  giving  the  Orphans'  Gonrt  equity 
Jarisdiction  in  the  case  of  legacies  charged  upon  the  land,  ^ectment  will  not  lie  to 
enforce  a  provision  in  a  will,  by  which  the  payment  of  a  sum  of  money,  or  the  sup- 
port of  a  widow,  Ac,  is  charged  upon  land.  Cravin  v.  BUakley^  9  Watts,  19 ;  Downer 
V.  Downer y  lb.  60 ;  Striekler  v.  Scheclfer^  S  Barr,  240  ;  Reed  v.  Reed^  lb.  241,  note ;  MohUr'9 
Appeal^  8  Id.  26.  The  owner  of  an  equitable  title  may  recover  in  ijectment  or  partition. 
Willing  V.  Rrown^  1  Serg.  k  Rawle,  467  ;  SehuylkiU  Nav,  Co,  v.  Farr,  4  Watts  4  Serg. 
374.  In  this  state,  ejectment  is  substituted  for  a  bill  in  chancery;  and  wherever 
chancery  would  execute  a  trust,  or  decree  a  conveyance,  the  courts  of  Pennsylvania 
would  direct  a  recovery  in  ejectment.  Peebles  v.  Reading,  8  Serg.  k  Rawle,  484.  Thus, 
ejectment  lies  in  Pennsylvania,  to  enforce  the  specific  performance  of  articles  of  agree- 
menit.  Baun  v.  Morris j  4  Binn.  77 ;  Vincent  v.  Suff^  4  Serg.  4  Rawle,  301.  When  the 
party  entitled  to  a  conveyance  does  everything  necessary  to  be  done  in  order  to  obtain 
a  decree  for  a  specific  performance,  he  stands,  in  Pennsylvania,  in  a  situation  to  support 
or  defend  an  action  for  the  possession  of  land.  Griffith  v.  Cochran,  6  Binn.  105;  Martm 
V.  WiUink,  7  Serg.  k  Rawle,  298.  Eyectment  will  He,  as  a  substitute  for  a  bill  in  equity 
to  enforce  execution  of  articles  of  agreement  on  the  part  of  a  vendee  who  has  never  been 
in  possession ;  and  in  such  action,  equity,  in  a  proper  case,  will  reform  the  contract. 
Tyson  V.  PassmorCj  2  Barr,  122.  ''An  ejectment  to  enforce  specific  performance  of  a 
purchase,  being  with  us  a  substitute  for  a  bill  in  equity,  is  to  be  aflPected  with  all  those 
considerations  that  would  affect  a  bill  for  that  purpose,  in  the  contemplation  of  a  chan- 
cellor. With  him,  the  enforcement  of  the  contract  is  not  of  right,  but  of  grace ;  and  he 
withholds  the  exercise  of  his  extraordinary  power  wherever  there  is  a  doubt  about  the 
facts,  on  the  basis  of  which  it  is  invoked."  Brandy  v.  Brandy,  7  Barr,  158,  per  O^on, 
0.  J.  Ejectment,  in  Pennsylvania,  is  substituted  for  the  bill  in  equity ;  but  it  is  subject 
to  all  those  considerations,  by  which  a  claim  to  have  the  land  itself  may  be  defeated. 
Pennock  v.  Freeman,  1  Watts,  408  ;  Bishop  v.  Reed^  3  Watts  k  Serg.  264.  See  Adams  on 
Eject.,  16,  4th  ed.,  notes :  2d  Tidd's  Pract.  1190,  4th  Am.  ed.  note  A. 

(1)  Ejectment  for  ten  acres  of  pasture,  cattlegates  with  their  appurtenances,  in  a  close 
called,  4c.,  in  Yorkshire.  Motion  after  verdict  in  arrest  of  judgment,  on  the  ground  of 
uncertainty  of  description.  Per  Our.  Either  cattlegate  must  be  considered  as  pasture, 
and  then  it  is  synonymous  with  the  word  pasture  preceding  it ;  or  else  it  must  be  taken 
for  common  of  pasture  for  cattle,  and  then,  being  after  verdict,  it  must  be  taken  for 
common  appurtenant,  which  is  recoverable  in  ejectment.  Metcalfy,  Roe,  M.  9  Geo.  II. 
B.  R. 
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House,  Sot/iton  v.  EecUBton^  Cro.  Jac.  54, 

part  of  a  house,  known  by  the  name  of  the  Three  Kings  in 

A.,  Sullivan  y.  Seagrave^  Str.  695. 

Land,  and  coalpit  in  the  same  land.  Objection,  that  it  is  5t9  petitum. 
Answer,  ^ectio  firmed  is  a  personal  action,  and  plaintiff  demands  nothing 
certainly,  HareboUU  v.  Placockj  Cro.  Jac.  21. 

N.  Under  the  description  of  land,  the  owner  of  the  soil  may  recover 
land  which  is  subject  to  a  public  easement,  such  as  the  king's  highway ; 
and  a  wall  being  built  on  the  land,  shall  not  vitiate  the  description, 
Choodtitle  d,  Chester  v.  Alker^  1  Burr,  138. 

Messuage  or  tenement,  called  the  Black  Swan^  1  Sidf.  295. 

acres  of  mountain  in  Ireland,  Lord  KUdare  v.  Fisher^  Str. 

71 ;  Lard  Kingston  v.  Babbington^  1  Bro.  P.  C.  71,  Tomlin's  edition. 

Orchard,  Wright  y.  WheaOey,  Cro.  Eliz.  854. 

*Rectory  of  B.,  and  a  certain  place  there  called  the  Vestry,  [  *704  ] 
8  Lev.  96,  97 ;  Sutchinson  v-  Puller^  adjudged  on  error  in 
the  Exchequer  Chamber,  and  recognized  in  2  Lord  Baym.  1471. 

Stable,  1  Lev.  58.(1) 

Where  an  Ejectment  wUl  not  lie. — ^But  an  ejectment  cannot  be  main- 
f  or  a — 

Canonry ;  for  it  is  an  ecclesiastical  office  only.  Doe  d.  Butcher  y. 
Muegravey  Olerk,  Canon  of  Windsor,  1  M.  &  (Jr.  625 ;  1  Scott's  N. 
B.  451. 

Close,  11  Rep.  55  Godb.  58. 

Manor,  without  describing  the  quantity  and  nature  of  land  therein, 
Latch.  61 ;  Lit.  Rep.  301 ;  Hetl.  146. 

Messuage  and  tenement^  Doe  v.  Plowman^  1  East's  R.  441,(2^  mes- 
suage, garden,  and  tenement^  Choodtitle  v.  Walton^  Str.  884.  l^ut  no 
ground  for  reversal  on  error,  if  demanded  in  same  count ;  because 
when  same  count  contains  two  demands,  for  one  of  which  action  lies 
and  not  for  the  other,  all  the  damages  shall  be  referred(A)  to  the  good 
cause  of  action. 

Messuage  or  tenement,  Q-oodright  on  d.  Welch  v.  Flood,  8  Wils.  28. 

Messuage,  situate  in  Coven try,(t)  in  the  parishes  oiA.  and  B.,  or  one 
of  them.  Holden  bad  for  uncertainty,  after  verdict,  and  that  the  words, 
<<  or  one  of  them,"  eould  not  be  rejected. 

De  peci&  terr«.  Moor,  702,  pi.  976. 

De  castro,  villfi  et  terris,  Yelv,  118. 

Ejectment  will  not  lie  for  things  that  lie  merely  in  grant,  which  are 
not  in  their  nature  capable  of  being  delivered  in  execution,  as  an  ad- 
vowBon,  common  in  gross,  Cro.  Jac.  146. 

An  ejectment  wiU  not  lie  for  libera  piscaria,  Cro.  Jac.  146 ;  Cro. 

(A)  Doe  d.  Laurie  r.  DyebaU,  8  B.  4  G.  70. 

(t)  Ooodright  d.  Griffin  y.  Famon,  1  Mood.  45*7,  Byo.  edit. ;  1  Barn.  160,  8.  C. 

(1)  In  Pennsylvania!  it  is  held,  that  the  payment  of  a  Hen  or  charge  on  land,  may  be 
enforced  by  ejectment  GalbraUh  y.  FenUm,  3  S.  k  R.  359.  But  see  Oame  y.  WiUyj  4 
Id.  509. 

(2)  But  after  verdict^  the  court  wiU  give  leaye  ^even  pending  a  rule  to  arrest  the  judg- 
ment on  this  ground,)  to  enter  the  verdict  accordmg  to  the  judge's  notes  for  the  messuage 
only.     Ooodtiile  d.  Wright  y.  Otway^  8  East,  357. 
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CftT.  492 ;  8  Mod.  277 ;  1  BrownL  142,  contra  per  Ashurtt,  X,  1  T. 
K.S61. 

Nor  pro  quodam  riyulo  sive  aqu»  carsu,  called  J)^  Yely.  143;  nor 
for  Pannage,  1  Lev.  214. 

Nor  for  a  tisk-bonnd,  Doe  cL  E.  p/  FalvMyth  t.  Aldermmy  1  M.  & 
W.  210. 

The  owner  of  a  fee  b  j  indenture  granted  to  A.,  his  partners, 
[  *705  ]  ^fellow-adyentnrers,  &c.y  free  liberty  to  dig  for  tin  and  all 
other  metals  throughout  certain  lands  therein  described,  and 
to  raise,  make  merchantable,  and  dispose  of  the  same  to  their  ovm  use; 
and  to  make  adits,  &c.,  necessary  for  the  exercise  of  that  liberty, 
together  with  the  use  of  all  waters  and  watercourses,  excepting  to  the 
grantor,  liberty  for  driying  any  new  adit  within  the  lands  therebr 
granted,  and  to  convey  any  watercourse  over  the  premises  granted, 
habendum  for  twenty-one  years ;  covenant  by  the  grantee  to  pay  one- 
eighth  share  of  all  ore  to  the  ^antor,  and  all  rates,  taxes,  &o.,  and  to 
work  effectually  the  mines  durmg  the  term ;  and  then,  in  failure  of  the 
performance  of  any  oif  the  covenants,  a  right  of  re-entry  was  reserved 
to  the  grantor :  it  was  holden,(Ar)  that  this  deed  did  not  amount  to  a 
lease,  but  contained  a  mere  license  to  dig  and  search  for  minerak ;  and 
the  grantee  could  not  maintain  an  ejectment  for  mines  lying  within  the 
limits  of  the  set,  but  not  connected  with  the  workings  of  the  grantee.(l) 
But  an  action  for  use  and  occupation  would  lie.(Q 

The  right  to  a  given  substratum  of  coal  lying  under  a  certain  close, 
is  a  right  to  land,  and  cannot  be  claimed  by  proscription ;  aliter  of  a 
right  of  getting  coal  under  another's  land.(mX2) 


i 


jb)  Doe  d,  HatiUy  r.  Wood^  2  B.  4  A.  724.         {I)  JoncM  t.  Reynolds,  4  A.  ft  E.  808. 
m)  WilkiMon  t.  Prind,  11  H.  ft  W.  33. 


(1)  VHierever  a  right  of  entry  exists,  and  the  interest  is  tangible,  so  that  possession 
can  be  delivered,  an  ejectment  will  lie.  As  where  lessor  of  the  plaintiff  granted  land  to 
the  defendant,  reserving  to  himself,  ftc,  the  right  of  erecting  a  dam  on  the  land,  and  to 
oocupj  and  possess  it,  without  let  or  hindrance  from  the  grantee,  ftc.  Here  inch  an 
interest  in  the  soil  was  reserved  as  ought  to  be  considered  a  tenement  within  the  deci- 
sions ander  the  English  settlement  law,  {Jctckton  v.  Btul,  9  Johns.  Rep.  298,)  and  of 
course  would  support  an  ejectment.  Ejectment  will  not  lie  for  the  mere  privilege  of  & 
landing-place,  held  in  common  with  other  citizens  of  a  town.  Black  v.  Hepbvtme^  % 
Yeates,  331. 

The  grant  of  a  privilege  to  erect  a  machine  and  building  on  land,  without  defining 
the  place  where  they  are  to  be  erected,  or  the  quantity  of  ground  which  is  to  be  occu- 
pied, does  not,  without  an  actual  entry  and  location,  conftr  such  a  right  as  to  enable 
the  lessee  to  maintain  ijectment.    Jaekion  v.  Jfoy,  16  Johns.  Rep.  184. 

The  owner  of  land,  over  which  a  highway  Is  laid  out,  may  maintain  ejectment  for  it ; 
and  may  use  the  land  in  any  manner  not  inconsistent  with  the  public  right  or  easement. 
Cortilyou  v.  Van  Brundt,  2  Johns.  Rep.  357  ;  Jaekeon  y.  Hathaway^  15  Id.  447 ;  Perley  y. 
Chandler f  6  Mass.  Rep.  454 ;  Commontpealth  v.  Petere,  2  Id.  125 ;  Cooper  v.  Smilhj  9  S.  ft 
It^  26 ;  2  Tidd,  1190,  and  p.  702,  note,  ante, 

(2)  **  By  the  common  law,  ejectment  will  not  lie  for  anything  whereon  an  entry  cannot 
be  made,  or  of  which  the  sheriff  cannot  deliver  possession ;  in  other  words,  it  is  only 
maintainable  for  corporeal  hereditaments.  Thus,  the  grant  of  a  privilege  to  erect  a 
machine  and  building  on  land,  without  defining  the  place  or  the  quantity  of  ground, 
does  not,  without  actual  entiy  or  location,  confer  such  a  right  as  to  support  ejectment. 
Although  it  will  not  lie  for  a  water-course,  or  rivulet,  yet,  when  the  ground  over  which 
it  runs  belongs  to  the  claimant,  he  may  recover  by  laying  his  action  for  so  much  land 
covered  with  water. 


EJECTMENT.  705 


TV.  In  what  Ca%€9  previous  8tep$  mtiut  be  taken  before  Ejectment 

brought. 

In  some  cases,  before  an  ejeotment  can  be  brought,  some  preyions 
Bteps  must  be  taken,  in  order  to  entitle  the  plaintiff  to  the  action. 
Under  what  circumstances  these  proceedings  will  be  necessary,  will 
appear  from  the  following  remarks : — 

An  actual  entry  is  necessary,  to  ayoid  a  fine  levied  with  proclama* 
tions,  according  to  the  stat.  4  Hen*  VU.  c.  24;(1)  and  an  ejectment 
cannot  be  brought  until  such' entry  has  been  made.(n)  And  by  stat.  4 
Ann.  c.  16,  the  action  must  be  commenced  within  one  year  next  after 
the  making  such  entry,(2^  and  prosecuted  with  effect ;  the  plaintiff  lay» 
ing  his  demise  on  a  day  suDsequent  to  the  day  of  the  entry.(o)(8)  But  an 
actual  entry  is  not  necessary  to  avoid  a  fine  at  common  law, 
without  proclamations  ;{p)  nor  a  fine  with  *proclamati<ms,  if  [  "^706  ] 
all  the  proclamations  were  not  made  at  the  time  when  the  eject- 
ment was  brought  ;(jr)  nor  a  fine  which  has  no  operation,  as  a  fine  levied 
by  son  of  tenant  at  sufferance,(r)  or  a  fine  levied  by  a  tenant  fiMr 
years ;(«)  nor  to  maintain  an  ejectment  on  a  clause  of  re-entry  or  non** 
payment  of  rent.(t)(4)    So  if  one  of  two  tenants  in  common  of  a  re- 


(»)  Berrmffton  v.  Parkhunty  %  Str.  1086 ;  Compere  v.  Hidu^  7  T.  R.  727. 
(o)  2  Str.  1086 :  7  T.  R.  727. 

Ip)  Jenkmt  on  d,  Harria  and  Wift  v.  Pnehardj  2  Wils.  45. 

{g)  Doe  d.  Ducket  and  Ladhrooke  y.  WatU,  9  East,  17^  in  which  Tapner  d.  Ptckkam  v. 
Merlott,  Willes,  177,  was  overruled. 
[r)  Doe  V,  PerkwU^  8  M.  ^  8.  271. 

\s)  Per  Lord  Kenton,  G.  J.,  in  Peaetable  r.  Ssad,  1  East)  676. 
t)  Ooodright  ▼.  Cstor,  Dongl.  477. 


*' A  simple  denial  bj  one  tenant  in  common,  of  his  co-tenant's  right  to  participate  in 
the  profits  of  lands,  is  sufficient  to  entitle  the  latter  to  maintain  ^ectment.  Ejectment 
cannot*  be  maintained  for  a  life  estate,  or  to  enforce  payment  of  arrears  of  maintenance, 
reserved  ibr  life  ont  of  land,  after  the  death  of  the  partj  entitled  thereto. 

"  Ejectment  wiU  not  lie  to  enforce  a  provision  in  a  deed  for  the  support  of  a  grantor, 
which  was  part  of  the  consideration,  and  amounting  to  a  covenant  but  not  to  a  condi- 
tion! 

"A  party  against  whose  title  a  decision  has  been  made  In  the  Supreme  Court,  in  an 
action  of  ejectment,  and  who  subsequently,  and  for  a  long  time,  permits  innocent  pur- 
chasers to  make  valuable  improvements  on  the  land,  cannot  bring  the  same  title  in 
question  in  a  subsequent  ^ectment. 

"An  equitable  right  to  the  possession  of  land,  is  sufficient  to  enable  a  plaintiff  to 
recover  in  ejectment. 

''A  cestui  que  trust,  entitled  to  the  enjoyment  of  land,  may  maintain  ejectment  for  Hs 
recovery,  in  his  own  name,  either  against  the  trustee  or  a  stranger. 

"  Ejectment  will  not  lie  for  a  mere  privilege  of  a  landing-place,  held  in  common  with 
other  citisens,  but  the  owner  of  the  soil  may  maintain  ^ectment  for  land  which  is  pari 
of  a  public  highway ;  because,  though  the  public  have  a  right  to  pass  over  it,  yet  the 
fineehold  and  profits  belong  to  the  owner.  He  must,  however,  recover  the  land,  and  th6 
sheriff  give  possession  of  it,  subject  to  the  public  easement.  2  Troubat  4  Haly's  Prad. 
288,  3d  ed.'' 

(1)  See  3  ft  4  Will.  XV,  c.  74,  abolition  of  fines  after  31st  Dec.  1833. 

(2)  This  statute  applies  only  where  there  was  a  naked  entry  or  claim,  and  no  receipt 
of  rents  and  profits.    Doe  d,  Cfrubb  v.  Orubb,  10  B.  k  G.  826. 

(3)  Plaintiff  cannot  recover  on  demise  prior  to  time  when  right  of  entry  accrued. 
Boyd  V.  Barkley,  4  Dana,  227. 

(4)  See  Jaekson  v.  Ckrifetcr^  1  Johns.  Cas.  126. 


706  BJBCTMXXTT. 

version  levy  a  fine  of  the  whole,  such  fine  does  not  require  an  actual 
entrr  by  the  other  tenant  in  common  to  avoid  it.(u)  Where  tenant  for 
Ufe  levies  a  fine  with  proclamations,  although  it  is  not  any  bar  to  those 
in  remainder,  yet  a  remainder-man  most  make  an  actual  entry,  in  order 
to  avoid  it,  before  he  can  maintain  an  ejectment  ;{x)  but  he  need  not 
enter  until  five  years  after  the  death  of  a  tenant  for  life.(y)  An  entry 
upon  an  estate  generallv,  is  an  entry  for  the  whole  ;{z)  if  it  be  for  less, 
it  should  be  so  defined  at  the  time.  But  it  is  a  sufficient  entry  to 
avoid  a  fine,  if  the  party  enters  expressly  to  claim  the  premises  as  his 
own  ;{a)  it  is  not  necessary  for  him  to  sav  that  he  enters  to  avoid  all 
fines,  or  to  specify  what  particular  act,  adverse  to  his  own  interest,  he 
means  to  defeat.  In  a  case  where  a  party  had  a  right  of  entry  upon 
condition  broken  ;{b)  and  a  stranger  entered,  and  afterwards  the  plain-- 
tiff  assented  to  sucn  entry,  and  brought  an  ejectment,  laying  the  de> 
mise  after  the  assent,  it  was  holden  sufficient.  Where  an  ejectment  is 
brought  by  a  corporation  aggregate,  they  must  execute  a  letter  of  at- 
torney to  some  person,  empowering  him  to  enter  on  the  land ;  but  a 
verbal  notice  to  quit,  given  by  a  steward  of  a  corporation,  is  suffi- 
oient.(e)  Where  lands  are  in  the  possession  of  a  receiver,((2)  under  an 
appointment  of  the  Court  of  Chancery,  an  ejectment  cannot  be  brought 
for  the  recovery  of  such  lands,  without  leave  of  the  court. 


V.  In  what  Oases  a  Notice  to  quit  must  be  given  before  Ejectment 
brought  p.  706;  Requisites  of  Notice,  p.  710;  Waiver  of  No^ 
tice.  p.  714;  Where  Notice  is  not  required,  p.  718 ;  Stat.  1  Q-eo. 
IV.  c.  87,  for  Recovery  of  Lands^  ^c,  unhzufully  held  over, 
p.  721. 

The  old  tenancy  at  will  being  attended  with  many  inconveniences,  the 

inclination  of  the  courts  has  of  late  been  to  make  every  tenancy 

[  *707  ]  *a  holding  from  year  to  year,  \f  they  can  find  any  foundation 

for  it,(e)(l)  as  if  the  lessor  accepts  yearly  rent,  or  rent  mea- 

[u)  Roe  Y.  EUiot,  1  B.  ft  A.  86.     See  also,  Doe  t.  Harrit^  6  M.  ft  S.  326. 

[%)  Compere  v.  Hxeke^  1  T.  R.  433,  727.  (y)  Pomjfrei  T.  Windsor,  3  Ves.  481. 

r«)  Per  Lord  Kenyon^  C.  J.,  3  T.  R.  170. 

:a^  Doe  d,  Jonet  v.  Williamej  6  B.  ft  Ad.  783. 

^6)  Fitehet  v.  Adatne,  2  Sir.  1128 ;  recognized  by  Patteaonj  J.,  in  Doe  d.  BHght  T.  Petty 
11  A.  ft  B.  850;  4  P.  ft  D.  378. 

fe)  Roe  d.  Dean  and  Ch.  of  Rochester  t.  Pierce^  3  Campb.  96« 

(i)  Angel  Y.  Smith,  Elden,  C,  10  Yes.  Jun.  335. 

[e)  See  Richardson  T.  Langridge,  4  Tannt.  128,  where  the  agreement  was  holden  to  be 
a  tenancy  at  wiU ;  the  premises  being  let  so  long  as  both  parties  liked,  and  a  compen- 
sation reserved  accruing  de  die  in  diem,  and  not  referrible  to  a  year  or  any  aliquot  part 
of  a  year ;  recognized  in  Braythwayte  y.  ffiteheoek,  10  M.  ft  W.  494.  In  freeman  ▼.  Jtny, 
M.  ft  Malk.  19,  and  post,  tit.  "  Use  and  Occupation,''  where  rent  had  been  paid  for  a  single 
quarter  only,  Abbott,  G.  J.,  held  that  not  to  be  evidence  of  a  new  continning  tenancy. 


(1)  A.  entered  upon  the  land  of  B.,  with  his  permission,  as  a  mere  occupant,  and  without 
any  resei^ation  of  rent,  and  made  improvements,  which  he  sold  to  C,  who  took  posses- 
sion. B.  sold  the  land  to  D.,  who  brought  an  action  of  ejectment  against  C.  Holden, 
that  C,  after  eighteen  years'  possession,  was  to  be  considered  as  a  tenant  from  year  to 
year,  and  entitled  to  notice.    Jackson  v.  Bryan,  1  Johns.  Rep.  322;  Jackson  y.  Wheeler, 
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sored  by  any  aliquot  part  of  a  year:  and  it  has  been  considered 
aa  more  advantageous  to  the  parties,  that  such  demises  should  be  con* 
Blmed  to  be  tenancies  from  year  to  year,  bo  long  as  it  shall  please  both 
parties;  for  in  that  case  one  party  cannot  determine  the  tenancy, 
without  giving  a  reasonable  notice  to  quit  to  the  other;  with  respect 
to  which  it  may  be  laid  down  as  a  general  rule,  that  half  .a  7ear's(l) 
notice,(/)  expiring  with  the  year  of  the  tenancy,  is  a  reasonable  notice 
in  all  cases,  except  where  a  different  period  is  established,  either  by 
express  agreement,  or  the  oustom(^)  of  particular  placeB.(2)  A  party 
who  is  let  into  possession,  and  pays  rent  under  an  agreement  for  a 
future  lease  for  years,  which  is  to  contain  a  covenant  against  taking 
successive  crops  of  com,  and  a  condition  for  re-entry  on  breach  of 
covenant,  thereby  becomes  a  yearly  tenant  subject  to  such  covenant 
and  oondition.(A)(3)    If  the  tenant  die,  his  personal  representative, 

(/)  13  Hen.  VIH.  16,  b. 

Iff)  Roe  d.  Brown  t.  Wilkin$on^  Harg.  k  But.  Co.  Litt.  270,  b.  n.  1 ;  Roe  d,  Hmderton 
▼.  Ciamockj  Peake's  N.  P.  C.  4,  6. 

(h)  Doe  d,  Tkon^Mon  t.  Ame^j  12  A.  k  E.  476,*  4  P.  &  D.  177. 

6  Johns.  Rep.  272.  Where  an  agent  leased  the  land  of  his  principal  for  three  jears,  and  at  thft 
expiration  of  the  term,  informed  the  tenant  that  he  was  not  authorised  to  renew  the  lease, 
but  that  he  might  continue  in  possession,  the  tenant  holding  over,  was  considered  a  mere 
tenant  at  sufferance,  and  not  entitled  to  notice.  Jackton  t.  Parkhurtt,  5  Id.  128.  A 
tenant  who  takes  possession  of  more  land  than  he  is  entitled  to  bj  his  lease,  and  pays 
rent  for  the  whole,  is  entitled  to  notice  as  to  the  part  not  comprehended  in  the  lease. 
Jaek»on  t.  WUley^  9  Id.  268.  Where  the  defendant  entered  adversely,  and  occupied  four 
years,  and  one  of  the  lessors  of  the  plaintiff,  entitled  to  a  part  of  the  premises,  told  him 
to  continue  in  possession,  and  he  would  sell  him  the  land,  but  no  agreement  ifor  a  sale 
was  made,  and  the  defendant  held  six  years  longer  under  this  permission,  and  disclaimed 
holding  adversely ;  it  was  holden  that  the  relation  of  landlord  and  tenant  did  not  existy 
and  that  the  defendant  was  not  entitled  to  notice.  Jackton  y.  TyUry  2  Id.  444.  A  person 
who  had  held  lands  upwards  of  twenty  years  under  an  indenture,  in  which  he  had  cove- 
nanted  to  keep  possession  for  the  owners,  and  in  which  the  owners  had  only  agreed  to 
aaye  him  harmless,  was  considered  not  as  a  tenant,  but  merely  as  a  bailiff,  and  not 
entitled  to  notice.  Jackton  v.  Sample^  1  Johns.  Gas.  231.  Where  the  tenant  holds  over 
after  the  expiration  of  his  term,  and  his  lessor  does  no  act  recognizing  his  possessign,  he 
is  a  mere  tenant  at  sufferance.  Jackton  t.  itLeod^  12  Johns.  Rep.  182.  Where  A. 
conveys  land  to  B.,  and  B.  to  C,  and  A.  continues  in  possession,  he  is  not  entitled  to 
notice.  Jackton  v.  Aldrichy  13  Id.  106.  One  who  holds  of  a  mortgagor  under  a  parol 
contract  to  purchase,  is  not  entitled  to  notice.  Jackton  v.  Situkkoutt,  1  Cowen,  122. 
8ee  Bradley  v.  Covell^  4  Id.  349 ;  Jackton  v.  French,  3  Wend.  337  ;  Jackton  v.  Salman, 
4  Id.  327 ;  Jackton  v.  Moncreif,  6  Id.  26 ;  Jackton  Y.Bvrion,  1  Id.  341 ;  Tuttlt  v.  Reynoldt^ 
1  Verm.  80;  Hanckei  v.  Whitney,  lb.  311 ;  Clapp  v.  Beardtley,  lb.  151 ;  CaUm  v.  Wath- 
bum,  3  Id.  26;  Dtn  v.  Depuy,  6  Halst.  409 ;  Vea  v.  Adamt,  7  Id.  99;  Den  v.  Stockton, 
lb.  322. 

(1)  By  legal  computation,  half  a  year  contains  182  days ;  for  the  odd  hours  are  rejected. 
1  Inst.  135,  b.  But  a  notice  served  on  the  28th  of  September  to  quit  on  the  25th  of 
March,  although  the  period  contain  only  179  days,  has  been  holden  to  be  a  good  notice. 
Doe  d,  Uarrop  v.  Oreen,  4  Esp.  N.  P.  G.  199.  And  Lord  BUenborough,  in  the  same  case, 
said,  that  a  notice  on  the  29th  of  September  to  quit  at  Lady  Day  following,  had  been 
holden  good.  See  R,  v.  Swytr,  10  B.  k  G.  486 ;  where  it  was  holden,  that  the  words, 
"  Three  Years''  in  the  prohibitoiy  clause  of  a  charter,  imported  years  of  office,  and  not 
calendar  years.  Prima  fade  the  word  ^*  month,"  except  in  the  case  of  a  mercantile 
instrument,  means  a  lunar  month.  Per  lAttledale,  Patteton,  and  Coltridgt,  J.  J.,  in  Reg,  T. 
Jnhabitantt  of  Chawton,  I  Q.  B.  247;  4  P.  4  D.  525. 

(2)  By  the  custom  of  London,  a  tenant  at  will,  under  40«.  rent,  shall  not  be  turned  out 
without  a  quarter's  warning.  Dethik  v.  Saundert,  2  Sidf.  20.  See  also  I\fley  v.  Seed, 
Skin.  649. 

(3)  A  notice  to  quit  most  be  given  in  the  case  of  a  lease  for  a  year,  or  from  year  to 
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having  the  same  interest  in  the  land  which  the  tenant  had,  will  he  enti- 
tled to  the  same  notice ;  that  is,  half  a  year's  notice  ending  with  the 
irear.(t)     So  if  an  infant  becomes  entitled  to  the  reversion  of  lands 
eased  to  a  tenant  from  year  to  year,  he  cannot  maintain  an  ejectment, 
unless  he  has  given  the  tenant  a  proper  notice  to  qait.(it) 
[  ^708  ]  ^There  is  not  any  distinction  between  houses  and  land,  in 
this  respect.     Half  a  year's  notice  to  quit,  ending  with  the 
year  of  the  tenancy,  must  be  given  in  both  cases.(2)    Neither  will  the 
circumstance  of  the  rent  being  reserved  quarterly,  vary  the  case,  if  the 
tenancy  be  from  year  to  year.(97»)(l)     So  if  a  house  be  let/rom  year  to 
year  J  to  quit  at  a  quarter's  notice,  the  notice  must  be  given  to  quit  at 
the  end  of  a  quarter  expiring  with  a  year  of  the  tenancy.(n)    But  if 
the  demise  be  for  one  year  only,  and  then  to  continue  tenant  after- 
wards, and  to  quit  at  a  quarter's  notice,  a  quarter's  notice  ending  at 
any  time,  will  be  Bufficient.(o)     So  where  premises  are  taken  under  an 
agreement  by  which  the  **  tenant  is  always  to  be  subject  to  quit  at 
three  months'  notice,"  this  constitutes  a  quarterly  tenancy,  whicn  may 
be  determined  by  a  three  months'  notice  to  quit,  expiring  at  the  same 
time  of  the  year  it  commenced,  or  any  corresponding  quarter^aj. 
But  although  the  tenant  under  such  an  agreement  enters  in  the  middle 
of  one  of  the  usual  quarters,  if  there  appears  to  be  no  agreement  to 
the  contrary,  he  will  be  presumed  to  hold  from  the  day  he  enters,  and 
the  tenancy  can  only  be  determined  by  a  notice  expiring  on  that  day 
of  the  year,  or  some  other  quarter-day  calculated  from  thence.(j>)  An 
insufficient  notice  to  quit,  accepted  by  the  landlord,  will  not  amount  to 
a  surrender  by  operation  of  law.(j) 

A  demise,  "  not  for  one  year  only,  but  from  year  to  year,"  enuree 
as  a  demise  for  two  years  at  least;  and  consequently,  the  tenant  cannot 
be  ^ected  after  a  notice  to  quit  at  the  expiration  of  the  first  year.(r) 
And  where  land  was  let  for  one  year,  and  so  on  from  year  to  year, 
until  the  tenancy  should  be  determined  as  after  mentioned,  with  a  pro- 
viso that  three  months  should  be  sufficient  notice  to  be  given  from  either 
party,  and  another  proviso  that  it  should  be  lawful  for  either  party  to 
determine  the  tenancy  by  giving  three  months'  notice;  it  was  holden,(«} 

0  Doe  <L  Share  t.  ParUr,  8  T.  R.  13.    See  also  3  ViTUs.  25,  and  Lawrmee^  J.,  in  Rat 
V.  atone^  6  T.  R.  298. 

[k)  Maddon  y.  White,  2  T.  R.  169.  {I)  Right  y.  Darby,  1  T.  R.  162. 

[m)  Shirley  y.  Newman,  1  Esp.  N.  P.  C.  267,  Kenyan,  0.  J. 
\n\  Doe  d.  Pitcher  ▼.  Donovan,  2  Campb.  78;  1  Taunt.  555,  S,  O. 
o)  Per  Chambre,  J.,  S  O,  (p)  Kemp  y.  Derrett,  3  Campb.  510. 

[q)  Per  Parke,  B.,  Doe  d,  MurreU  y.  MUward,  3  M.  &  V6^.  328,  and  poet,  p.  712. 
(r)  Denn  y.  Cartwright,  4  East,  31. 

[«)  Doe  d,  Chadbom  y.  Cfreen,  9  A.  k  1&,  668 ;  and  see  Doe  d.  Robuuon  y.  Dobeii, 
B.  806;  1  G.  &D.  218. 


.ir* 


year,  as  loiig  as  both  parties  please;  and  so  where  the  lease  is  to  one  to  hold  during  the 
pleasure  of  the  lessor.  Bedford  y.  Btllheny,  2  Serg.  k  Rawle,  60.  See  Fahneetock  y. 
Fauatenance,  5  Id.  174;  Logan  y.  Herring,  8  Id.  469;  Squires  y.  Buff,  3  Marsh,  18.  A 
tenant  for  one  year  holding  oyer,  is  a  tenant  from  year  to  year,  and  is  entitled  to  notice 
to  quit  before  an  ejectment  lies.  So  also  is  one  who  comes  in  nnder  him.  Jackton  y.  Sal^ 
mon,  4  VC^end.  327 ;  Den  y.  Adame,  7  Halst.  99.  See  Adams  on  Eject.  166,  and  notes  to 
4th  Am.  ed. 

(1)  But  where  a  house  is  taken  by  the  month,  a  month's  notice  will  be  sufficient. 
Doe  d.  Parry  y.  ffaxell,  I  Esp.  K.  P.  G.  94. 
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tliat  the  tenancy  was  not  determinable  by  three  months  notice  expiring 
before  the  end  of  the  second  year.  But  where  famished  apartments 
'were  taken(t)  ^^fw  twelve  months  certain^  and  six  months'  notice  after- 
coords  ;"  it  was  contended,  that  the  defendant,  under  the  above  taking, 
was  not  at  liberty  to  qnit  till  six  months'  notice  had  been  given  after 
the  expiration  of  the  first  year ;  but  Lord  JEUenborough  was 
clearly  of  ^opinion,  that  the  defendant  was  only  bound  to  [  *709  ] 
remain  the  twelve  months  certain,  and  that  he  was  at  liberty 
to  qnit  at  the  end  of  that  period,  by  giving  six  months*  previous  notice. 
His  lordship  laid  considerable  stress  upon  the  word  certain^  applied  to 
the  first  twelve  months,  which  showed  that  every  thing  afterwards  was 
uneertmn  and  depended  on  the  notice.  If  a  lessee,  after  the  expiration 
of  the  lease,  holds  over  and  pays  rent,  the  law  presumes  an  agreement 
between  the  parties,  that  the  tenant  shall  continue  the  possession 
according  to  the  terms  of  the  original  demise,  as  far  as  those  terms  are 
consistent  with  a  tenancy  from  year  to  year;  in  which  case,  if  the 
landlord  means  to  determine  the  tenancy,  he  must  give  the  tenant  half 
a  year's  notice  to  quit,  corresponding  with  the  time  of  the  original 
taking.  In  this  case,  the  tenancy  from  year  to  year  commences  at  the 
same  time  when  the  lease  began  ;(u)  and  if  the  tenant  assigns  the  pre- 
mises, the  assignee  will  be  tenant  from  year  to  year  from  the  same 
time,  and  notice  to  quit  must  be  given  accordingly :  e.a.  if  the  original 
term  began  from  Michaelmas,  the  notice  must  be  to  quit  at  Michaelmas. 
So,  where  there  was 'a  demise  for  one  year  and  six  months  certain,  from 
August  the  18th,  ^^  three  calendar  months'  notice  to  be  given  before 
determination  of  the  said  tenancy,"  and  the  tenant  occupied  beyond 
the  year  and  six  months ;  it  was  holden,  that  a  three  months'  notice 
expiring  on  the  18th  of  August,  was  good.(2;)  The  receipt  of  rent  is 
evidence  to  be  left  to  a  jury  that  a  tmiancy  was  subsisting  during  the 
period  for  which  that  rent  was  paid ;  and  if  no  other  tenancy  appear, 
the  presumption  is,  that  that  tenancy  was  from  year  to  year.  A.,  being 
tenant  for  life,(y)  with  remainder  to  the  lessor  of  the  plaintiff  in  fee, 
on  22nd  June,  1785,  demised  to  defendant,  for  twenty-one  years,  to 
commence  from  old  Lady  Day  then  passed.  On  80th  of  September, 
1785,  A.  died;  defendant  continued  in  possession,  and  paid  rent  to  the 
lessor  of  the  plaintiff  for  two  years,  on  Old  Lady  Day  and  old  Michael* 
mas  Day ;  before  old  Michaelmas  Day,  1787,  lessor  of  plaintiff  gave 
defendant  notice  to  quit  on  old  Lady  Day  then  next.  Adjudged,  per 
Our.^  that  the  notice  was  good,  on  the  ground,  that  payment  of  rent  on 
the  5th  of  April,  was  evidence  of  an  agreement  for  a  tenancy  from  ^ear 
to  year  to  hold  from  that  day ;  although  it  was  objected,  that  the  inte- 
rest of  the  tenant  for  life  navmg  expired  on  the  80th  of  September, 
the  notice  ought  to  have  been  to  quit  at  the  end  of  the  year  from  that 
time.  In  January,  1790,  A.(z)  let  a  farm  to  defendant  for  seven  years 
by  paroL  Defendant  was  to  enter  at  old  Lady  Day  on  the  Land,  and 
on  the  house  on  the  25th  of  May,  and  he  was  to  quit  at  Candlemas. 


i 


t)  Thompson  ▼.  Maberly^  2  Gampb.  5T3. 

u)  Doe  d.  OoiiUton  v.  Samuel,  6  Esp.  N.  P.  0.  173. 
(x)  Doe  d.  Bobuuon  y.  Dobellf  1  Q.  B.  806  j  1  G.  &  D.  218. 
(y)  Doe  d.  Jordan  v.  Ward,  1  H.  Bl.  97.  (e)  Doe  d,  Bigge  y.  Bdl^  5  T.  E.  471 . 
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On  the  22nd  of  September,  1792,  a  notice  to  quit  at  Lady  Day  next, 
was  serred  on  defendant.  The  court  held,  that  this  notice  was  improper ; 
Lord  Kenyon^f  C.  J.,  observing,  that  though  the  agreement 
[  *710  ]  be  void  by  the  ^statute  of  frauds,  as  to  the  duration  of  the 
lease,  yet  it  must  regulate  the  terms,  on  which  the  tenancy  sub* 
sisted,  in  other  respects,  t.  e,  as  to  the  rent,  the  time  of  year  when  the 
tenant  was  to  quit,  &;c.  The  agreement  was,  that  defendant  should 
quit  at  Candlemas.  If  the  lessor,  therefore,  chose  to  determine  the 
tenancy  before  the  expiration  of  the  seyen  years,  he  could  put  an  end 
to  it  at  Candlemas  only. 

Where  the  in-coming  tenant  enters  upon  different  parts  of  the  de- 
mised premises,(a)  at  different  times,  half  a  year's  notice  to  quit,  with 
reference  to  the  substantial  time  of  entry,  that  is,  with  reference  to  the 
original  time  of  entry  on  the  substantial  part  of  the  premises  demised, 
is  sufficient,  the  whole  being  demised  at  one  entire  rent*  It  is  not 
necessary  that  the  notice  to  quit  should  be  given  with  reference  to  the 
time  of  entry  on  the  other  parts,  which  are  only  auxiliary  to  the  prin- 
cipal subject  of  the  demise.  Neither  is  it  necessary  that  separate 
notices  to  quit  the  other  parts  should  be  given,  where  all  the  parts  are 
demised  as  one  entire  thing.  One  notice,  given  in  conformity  with  the 
rule  laid  down,  is  sufficient.  The  substantial  time  of  entry  is  not  neces- 
sarily to  be  collected  from  the  rent  days ;  per  Le  Blane^  J.,  7  East,  557 ; 
though  it  happened  in  the  case  of  Doe  v.  Spenee^  that  the  tenant 
entered  on  the  substantial  part  of  the  premises  on  the  day  from  which 
the  rent  was  reckoned.  It  is  a  question  of  fact  for  the  jury  to  decide, 
which  is  the  principal  and  whicn  the  accessorial  subject  of  demise.(i) 
This  being  found,  the  judge  may  then  determine,  whether  the  notice  to 
quit  has  been  given  in  due  time.(l) 

Requisites  o/  Notice. — ^With  respect  to  the  notice  to  quit,  it  may  be 
observed,  that  although  a  parol  notice  is  sufficient,(e)  yet  it  is  more 
advisable  to  ffive  a  written  notice;  but  not  attested  by  a  witness;  for, 
if  so  attested,  that  witness(c2)  must  be  called,  or  his  absence  must  be 
accounted  for.  The  terms  in  which  the  notice  is  expressed  should  be 
clear  and  definite,  in  order  to  avoid  any  objection  on  this  ground  at  the 
trial  of  the  ejectment;  for  it  has  been  holden,  that  where  an  irregular(e) 
notice  is  given,  it  is  not  incumbent  on  the  party  served  with  it,  to  make 
an  objection  to  it  at  the  time  of  service ;  it  is  sufficient  if  he  object  to 
it  at  the  trial.  The  courts,  however,  seem  to  listen  to  these  objections 
with  reluctance,  and  will,  if  possible,  so  construe  the  notice  as  to  give 
effect  to  it,(/)  for  it  is  not  required  that  a  notice  should  be  worded  with 

(a)  Doe  ▼.  Spence^  6  East,  120 ;  Doe  T.  Wathtntf  1  East,  661.    Se«  also  Doe  d,  Daggei 
V.  Snotodoriy  2  Bl.  Rep.  1224. 

(b)  Doe  on  tL  of  Heapy  y.  JSbward,  11  East,  498,  recognized  by  Parke,  B.,  in  Doe  d, 
Kindereley  ▼.  Hughet,  7  M.  &  W.  139. 

(e)  Per  Lord  EUenborough,  G.  J.,  in  Doe  d.  Ld,  Macartney  v.  Crkk,  6  Esp.  N.  P.  0. 
197;  Roe  y.  Pierce^  2  Gampb.  96. 

(d)  Doe  d,  Syket  y.  Dumford,  2  M.  ft  S.  62. 

\e)  OdkappU  d,  Oreen  y.  Copouiy  4  T.  R.  361 ,'  but  see  Doe  d.  Ldee»ter,'2  Taunt.  109. 

\f)  See  Doe  y.  Archer,  14  East,  245. 

(1)  See  Adams  on  Ejectment,  p.  108,  141,  166,  170, 174,  and  notes  to  4th  ed. 
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the  accuracy  of  a  plea.(^)  Hence,  ^^  I  desire  you  to  quit  on  the 
*25th  of  March,  or  I  shall  insist  on  dovhle  rent^^  has  been  [  *711  ] 
holden  a  good  notice.(A)    So  upon  a  taking  from  old  Michael- 
mas to  old  Michaelmas,  a  notice  to  quit  at  Michaelmas,  will  be  suffi- 
cient ;(t)  at  least  if  it  be  proved,  that  the  tenancy  commenced  at  old 
Michaelma8«(A;)    So  a  notice  delivered  at  Michaelmas,  1796,  'Ho  quit  at 
Lady  Day,  which  mU  be  in  the  year  1795,"  was  adjudged  to  be  good ; 
for  the  intention  is  clear,  and  the  words,  '4n  the  year  1795,"  may  be 
rejected.(Z)      So  a  notice  to  quit  at  the  expiration  of  the  current  year 
of  the  tenancy,  which  shall  expire  next  after  the  end  of  one  half-year 
from  the  date  of  the  notice,  is  sufficient,  although  no  particular  day  is 
mentioned.(m)     It  is,  however,  essentially  necessary,  that  the  notice 
should  be  to  quit  at  the  expiration  of  the  current  year  of  the  tenancy; 
that  is,  if  the  defendant  hold  from  Michaelmas,  the  notice  must  be 
given  half  a  year  before  Michaelmas,  to  quit  at  Michaelmas;  if  from 
Lady  Day  at  Lady  Day,  &c.;  for,  if  a  notice  to  quit  at  Midsummer  be 
given  to  a  tenant  holdung  from  Michaelmas,  or  vice  versdy  it  will  be 
insufficient;  (n)  and  a  notice  to  quit  at  a  particular  day,  is  not  primd 
fade  evidence  of  a  holding  from  that  particular  day,(o)  though  a  contrary 
doctrine  was  formerly  holden,(^)  unless  it  is  served  personally  on  the 
tenant,  who  makes  no  objection  at  the  time.(9)    Li  a  case  where  the 
notice  (which  was  delivered  on  the  29th  day  of  September)  was  to  quit 
on  the  25tb  of  March,  or  the  8th  day  of  April,  next  ensuing,  defendant 
having  objected  to  it  on  the  ground  that  it  did  not  express  with  sufficient 
accuracy  the  end  of  the  tenancy,  and  the  time  when  the  defendant  was 
to  quit,  and  that  at  all  events  it  was  incumbent  on  the  lessor  of  the 
plaintiff  to  show  that  the  defendant's  tenancy  commenced  either  on  the 
25th  of  March  or  8th  of  April,  Lord  Kenyon^  C.  J.,  ruled  the  notice 
to  be  sufficient,  and  that  the  onus  of  proving  the  commencement  of  his 
tenancy  lay  on  the  defendant.(r)    N.  In  this  case  the  demise  was  laid 
on  a  day  subsequent  to  the  8th  of  April.   A  notice(«)  to  a  weekly  tenant 
to  quit  at  the  end  of  his  tenancy,  next  after  a  week  from  the  date  of 
the  notice,  was  holden  sufficient;   where  the  ejectment  was  brought 
after  a  sufficient  time  had  elapsed  for  covering  a  tenancy 
commencing  with  any  day  of  the  week.    It  will  be  proper  *to  [  ^712  ] 
remark,    that  where  the  tenant,  being  applied  to  by  his 
landlord  respecting  the  commencement  of  his  holding,  informs  him 

ig)  Per  Patteson^  J.,  in  Doe  d.  Williams  y.  Smithy  5  A.  ft  E.  363. 

(h)  Doe  d.  Matthewt  y.  Jackeon^  Doug.  1Y5 ;  see  Doe  d.  Letter  r,  Ooldwm^  2  Q.  B.  143 ; 
and  1  G.  &  D.  463. 

(i)  Demi  d,  AleUme  ▼.  TTame,  0.  B.  E.  32  Geo.  III.,  cited  by  Heath,  J.,  Peake's  A.  C.  195. 

(i)  Doe  d.  Binde  y.  Finc«,  2  Campb.  256,  per  Sir  A,  McDonald,  C.  B.,  and  S.  P.  per 
Lonl  JSllenborouffh,  0.  J.,  in  Doe  y.  Brookes,  2  Gamp.  267,  n. 

il)  Doe  d,  Z>.  of  Bedford  y.  KnightUfy,  7  T.  B.  63. 

(m)  Doe  d,  PhilUpe  y.  Butler,  2  Esp.  N.  P.  C.  589 ;  Doe  d.  WUliamt  y.  Smith,  6  A.  ft  B. 
350;  ffw-et  y.  ffom,  6  M.  ft  W.  393. 

(n)  Oakapple  d.  Oreen  Y.  Copoue,  4  T.  R.  361 ;  see  Doe  d,  MurreU  v.  Milward,  3  M.  ft  W. 
328. 

(p)  2  Campb.  258,  n. ;  Doe  d,  Ath  y.  Calvert,  2  Gampb.  388. 

ip)  Doe  d.  Puddieombe  y.  Harris,  per  Eyre,  Baron,  Dorset  Sum.  Ass.  1784, 1  T.  R.  161. 

iq)  Doe  d.  Clarges  y.  Forster,  13  East,  405 ;  Thomas  y.  Thomas,  2  Campb.  647. 
r)  Doe  d,  Matthewson  Y.  Wrightman,  4  Esp.  N.  P.  C.  5.    Bat  see  Doe  Y.  Forster^  svp^ 
t)  Doe  d.  Campbell  r.  Scgtt,  6  Bingh.  362. 


712  EJECTMENT, 

that  it  began  on  a  certain  day,  and  the  landlord  gives  the  tenant 
notice  to  quit,  agreeably  to  the  information  receiyed,(f)  the  tenant 
will  be  precluded  from  contending  that  his  tenancy  commenced  on 
a  different  day,  even  though  he  can  prove  that  the  information  which 
he  gave  his  landlord  proceeded  on  a  mistake,  and  not  from  an  inten- 
tion to  deceive.  But  where  a  tenant  from  year  to  year,  believing 
that  his  tenancy  determined  at  Midsummer,  gave  a  written  notice 
to  quit  at  that  time,  which  the  landlord  accepted,  without  making 
any  objection  to  it,  but  gave  no  assent  in  writing.  The  tenant 
having  afterwards  discovered  that  his  tenancy  expired  at  Christmas, 

Save  his  landlord  another  notice  accordingly,  and  on  possession  being 
emanded  at  Midsummer  refused  to  quit.     An  ejectment  having  been 
brought ;  it  was  holden,(tt)  that  the  tenancy  was  not  determined  by  the 
first  notice ;  for  it  was  not  good  as  a  notice  to  quit ;  and  that  it  could 
not  operate  as  a  surrender,  by  note  in  writing,  within  the  statute  of 
frauds,  being  to  take  effect  in  future.     A  receipt  for  rent  up  to  a  par- 
ticular day,  IS  primd  facie  evidence  of  the  commencement  of  the  tenancy 
at  that  day.(rr)    Upon  a  parol  demise,  rent  to  commence  from  the 
following  Lady  Day,(y)  evidence  of  the  custom  of  the  country  ia 
admissible  to  show  that  by  ^'Lady  Day,"  the  parties  meant  *'old  Lady 
Day."    It  is  not  essentially  necessary  that  the  notice  should  be  directed 
to  the  defendant,(2)  if  the  terms  of  it  show  that  the  defendant  is  tenant 
to  the  plaintiff,  and  if  it  is  proved  to  have  been  served  on  the  defendant 
at  the  proper  time.    Neither  is  it  necessary  for  a  landlord  to  give  notice 
to  any  one  but  his  own  tenant,^a)  although  such  tenant  may  have 
underlet  part  of  the  demised  premises.    A.,  tenant  from  year  to  year(&) 
to  B.,  from  Michaelmas,  1801,  underlet  part  of  the  pemises  to  C.     A.^ 
without  receiving  any  regular  notice  to  quit  from  B.,  agreed  to  give  him 
up  possession  at  Michaelmas,  1810,  ana  B.  then  took  possession  of  all 
that  A.  had  continued  to  occupy;   but  C.  having  before  refused  to 
deliver  his  part,  was  served,  in  the  February  proceeding,  with  a  notice 
to  quit  at  Michaelmas,  1810,  from  B.,  to  whom  he  had  never  paid  rent, 
or  otherwise  acknowledged  as  his  immediate  landlord,  but  had  paid  his 
rent  to  A.  up  to  Michaelmas,  1808,  and  had  tendered  him  the  rent  which 
had  accrued  since  that  time,  which  A.  had  refused  to  receive* 
[  *718  ]  *B.  brought  an  ejectmemt  against  C. ;  it  was  holden,  that  the 
notice  was  insufficient,  B.  not  having  given  any  regular  notice 
to  A.,  his  immediate  tenant ;  and  A.  not  having  given  any  such  notice 
to  C. ;  for  without  one  or  other  of  suoh  notices,  C.'s  interest  in  the 
part  underlet  continued.    Lord  ElUnhorough  observed,  ^Hhat  a  tenancy 
from  year  to  year  was  determinable  either  by  a  regular  notice  to  quit, 
or,  he  might  say,  for  the  purpose  of  this  case,  by  a  surrender  of  a  part 

(t)  Doe  d.  Eyre  v.  Lcanbly^  2  Esp.  N.  P.  G.  636. 

\u)  Doe  d.  Murrell  v.  MUwardy  3  M.  &  W.  328,  recognising  Johruione  y.  BudUatone, 
4  B.  &  G.  922,  p(»/,p.  llSf  n.,  and  WeddaU  v.  Capea^  1  M.  &  W.  50;  See  Cadby  y.  Mar^ 
tmeg,  11  A.  &  E.  720 ;  4  P.  ft  D.  386,  and  Doe  d.  Armstrong  y.  WUkmeon,  12  A.  k  E.  743, 
and  4  P.  ft  P.  323. 

[z)  Per  Lord  EUenborottgh^  G.  J.,  in  Doe  d,  Castleton  v.  Samuelf  6  Esp.  N.  P.  G.  174. 

\v)  Doe  d.  Hall  y.  Benson^  B.  ft  A.  588. 

\z)  Doe  d,  Mattheweon  y.  Wrighiman^  4  Esp.  N.  P.  G.  5. 

\a)  Roey,  Wiggt,  2  Bos.  ft  Pul.  N.  R.  330.    See  also  3  Tannt  95. 

[b)  Pleaeant  d.  Hayton  y.  BeMon^  14  East,  234.  See  Roe  d,  Blair  y.  Street,  2  A.  ft  1. 329. 
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of  the  premises  in  the  name  of  the  whole;  but  A.  had  not  done  even 
that ;  for  he  merely  ceased  to  reside  on  the  part  which  he  had  retained 
in  his  own  possession,  without  making  a  surrender  in  the  name  of  the 
-whole.  But  while  he  was  tenant  from  year  to  year  of  the  whole,  he  let 
off  a  part  to  the  defenant ;  and  nothing  has  been  done  to  put  an  end 
to  the  tenancy  as  to  that  part."  Evidence  that  the  notice  was  delivered 
and  explainea  to  the  servant  of  the  tenant  at  his  dwelling-house,  though 
such  dwelling-house  be  not  situated  on  the  demised  premises,  is  pre- 
sumptive evidence  that  the  notice  came  to  the  hands  of  the  tenant,(c) 
the  servant  not  being  called*  But  evidence  of  the  notice  having 
been  left  at  the  tenant's  house,(<2)  without  further  proof  of  its  having 
been  delivered  to  a  servant,  who  is  not  called,  or  that  it  came  to  the 
tenant's  hands,  is  not  sufficient.  Evidence  of  the  notice  being  served 
on  the  premises,(«)  on  one  of  two  joint-tenants,  who  resided  on  the  pre- 
mises, IB  presumptive  evidence  that  the  notice  reached  the  other  joint- 
tenant,  who  resided  elsewhere.  A  lease  contained  a  proviso  making  it 
determinable  by  a  notice  in  writing  given  by  the  lessor  or  his  ezecutors 
under  his  or  their  respective  hanas.  Holaen,(/)  that  a  notice  signed 
by  two  only  of  three  executors  of  the  lessor  to  whom  he  had  bequeathed 
the  freehold  as  joint-tenants,  expressing  the  notice  to  be  given  on  behalf 
of  themselves,  and  the  third  executor,  was  not  good.  Neither  could 
such  notice  be  sustained  under  the  general  rule  of  law  that  one  joint- 
tenant  may  bind  his  companion  by  an  act  done  for  his  benefit;  for  non 
constat  that  the  determination  of  the  lease  was  for  the  benefit  of  the 
co-joint  tenant,  which  it  was  incumbent  on  the  party  who  wished  to 
avail  himself  of  it  to  prove.  And  the  notice  to  quit  being  such  as  the 
tenant  was  to  act  upon  at  the  time^  no  subsequent  recognition  of  the 
third  executor  would  make  it  good  by  relation;  nor  was  his  joining  in 
the  ejectment  evidence  of  his  original  assent  to  bind  the  tenant  by  the 
notice.  In  the  foregoing  case  a  mode  was  specifically  pointed  out  to  be 
pursued,  in  order  to  put  an  end  to  a  subsisting  term,  and  that  mode 
required  the  concurrence  of  all  the  joint-tenants;  hence  a  notice  by 
some  of  the  joint-tenants  only  would  have  no  operation.  But 
"^where  a  notice  to  quit  was  signed  by  one  of  the  several  loint-  [  *714  ] 
tenants,  on  behalf  of  all,  it  was  holden(^)  sufficient  to  deter- 
mine a  tenancy  from  year  to  year  as  to  all,  inasmuch  as  a  notice  to 
quit  by  one  of  several  joint-tenants  puts  an  end  to  the  tenancy  on 
behalf  of  all.  So  a  notice  to  quit  given  by  a  person  authorized  by  one 
of  several  lessors,  joint-tenants,  determines  the  tenancy  as  to  idl.(A) 
Where  there  is  a  mere  tenancy  at  will,  any  thins  which  amounts  to  a 
demand  of  posses8ion,(i)  although  not  expressed  m  precise  and  formal 
language,  is  sufficient  to  indicate  the  determination  of  the  landlord's 
wilL 

V)  JoruM  d.  Oriffiikt  ▼.  Marth^  4  T.  R.  464. 

\d\  Doe  d.  Burets  r,  Lwaa,  5  Esp.  N.  P.  G.  153. 

[e)  Dot  y.  Watkku  and  anotJier,  *l  East,  561 ;  Doe  d.  Lord  Macartney  v.  Crick  and  another ^ 
6  Esp-K.  P.  G.  196,  S.  P.,  EUaihorough,  G.  J. 

(/)  Bight  y.  OutheU,  5  East,  491.  See  Doe  d.  Mann  v.  Walierij  10  B.  &  G.  626,  and 
Doe  d,  Lyeter  y.  Ooldwin^  2  Q.  6.  143 ;  1  0.  &  D.  463. 

r^^  Dot  d.  Aslin  and  another  y.  Swnmertetty  1  B.  &  Ad.  135. 

A)  Dot  d.  Kindertley  y.  Hughtt^  1M.,  kW»  139,  recogoizing  Dot  d.  AtUn  y.  SummerittL 

[i)  Dot  d.  Price  y.  Prict^  9  Bingfa.  356. 
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A  receiver  appointed  by  the  Court  of  Chancery,  with  a  general 
authority  to  let  the  lands  to  tenants  from  year  to  year,  has  also 
authority(i)  to  determine  such  tenancies  by  a  notice  to  quit ;  and  an 
agent  to  receive  rents  and  let  has  been  nolden(Q  to  have  a  similar 
authority ;  but  a  mere  receiver  of  rents,  as  such,  has  no  authority  to 
determine  a  tenancy.(m)  A  verbal  notice  to  quit  given  by  the  Stewart  of 
a  corporation,  is  8ufficient,(n)  without  evidence  that  he  had  an  authority 
under  seal;  but  a  notice  to  quit  given  by  an  agent  of  an  agent,  is  not 
Bufficient,(o)  without  a  recognition  by  the  principal. 

Waiver  of  Notice. — ^Where  a  notice  to  quit  has  been  given,  the  lessor 
must  be  careful  not  to  do  any  act  which  may  be  construed  as  an  affirm- 
ance of  the  tenancy  and  a  waiver  of  the  notice.(l)  A  distress  for 
rent,  which  accrued  after  the  expiration  of  the  time,  at  which,  by  the 
notice,  the  tenant  is  to  quit,  is  an  acknowledgment  of  the  tenancy ;  {p) 
so  is  the  acceptance  of  rent  so  due ;  {q)  but  it  shall  be  left  to  the  jury  to 
say  whether  the  money  received  was  received  as  rent;  for  whether  it 
shall  be  a  waiver  of  the  notice  depends  on  the  intention  of  the  parties, 
which  is  a  matter  of  fact  to  be  left  to  the  jurv.(r^  (2)     Ejectment  for 

recovering  possession  of  a  farm,(»)  tried  oefore  LatpreVieej  J., 
[  *715  ]  at  Salop  Sum.  Ass.  1801.    The  farm  ^consisted  of  lands  of 

different  descriptions,  to  be  quitted  at  different  times;  the 
arable  on  the  29th  of  September,  1800 ;  the  pasture  and  meadow  on  the 
80th  of  November;  the  dwelling-house,  &;c.  on  the  Ist  of  May,  1801. 
The  lessor,  on  the  21st  of  March,  1800,  served  the  defendant  with  a 
notice  to  quit  the  farm  at  the  several  times  above  stated :  and  the  defend- 
ant not  having  quitted  the  arable  on  the  29th  of  September,  or  the 
meadow  and  pasture  on  the  80th  of  November,  the  lessor  brought  his 
ejectment:  pending  which  he  delivered  to  the  defendant  another 
notice,(S)  dated  the  20th  of  March,  1801,  to  quit  the  messuage  and 

(k)  Doe  d.  Maraaeh  y.  Ready  12  Bast,  67. 
[Z)  Doe  d.  Manvere  y.  MixerHy  2  M.  ft  Rob.  66,  PaUeton^  J. 
m)  Doe  d.  Mann  ▼.  WaUerty  10  B.  k  G.  626. 

[n)  Roe   y.  Pierce^  2  Gampb.  96,  recognized  in  Smith  y.  Bitmmgham  Oae  Company, 
L  k  E.  631. 

io)  Doe  d,  Rhodee  y.  Robinsonj  3  Bingh.  N.  G.  6*77. 
p)  Wardv,  WiUmgaley  1  H.  Bl.  311. 

Goodright  d.  Charter  y.  Cordwentj  6  T.  R.  219.|  (r)  Doe  y.  Batten,  Gowp.  243. 

Doe  d.  Williame  y.  Humphreye,  2  East's  R.  237. 
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(1)  A  delay  of  four  years  and  more,  after  notice  to  quit  by  a  mortgagee  to  the  mort- 
gager, is  not  a  waiver  of  the  notice.  Jaekeon  y.  Stafford,  2  Go  wen,  547.  And  see  Boffffs 
T.  Black,  1  Binn.  333.  But  a  disclaimer  by  the  tenant,  dispenses  with  the  necessity  of  a 
notice  to  quit.  Jackson  ex  dem.  LockeeU  et  aL  y.  Wheeler^  6  Johns.  Rep.  272;  Batee  y. 
Austin,  2  A.  K.  Marsh,  270 ;  Ross  y.  Garrison,  1  Dana,  35  ;  ISittle  y.  Reynolds,  1  Verm.  80; 
Currier  y.  Barl,  1  Sheph.  216;  Hall  y.  Dewey,  10  Verm.  593 ;  TiUotson  y.  Doe,  5  Ala.  407 ; 
Farrow  y.  JEdmundson,  4  B.  Monr.  605 ;  Wilson  y.  Smith,  6  Teager,  379 ;  Green  v.  Munson, 
9  Yerm.  37 ;  North  y.  Bamum,  10  Id.  220 ;  ffoekenbury  y.  Snyder,  2  Watts  k  Serg.  240; 
Wilson  y.  Watkins,  3  Pet.  49  ;  Montgomery  y.  Craig,  3  Dana,  101. 

(2)  In  the  case  of  a  tenancy  from  year  to  year,  if,  at  the  expiration  of  the  year,  the 
landlord  consents  to  accept  another  person  as  his  tenant,  the  first  tenant  is  thereby  dis-  ' 
charged,  although  he  has  not  given  any  notice  to  quit,  or  made  any  surrender  in  writing 

of  his  interest.    Sparrow  y.  Hawkes,  2  Esp.  N.  P.  G.  505. 

(3)  The  second  notice  was  copied  verbatim  from  the  first,  with  the  alteration  only  of  | 
the  dates ;  and  the  reason  suggested  at  the  bar,  why  it  was  given,  was,  because  the  i 
person  who  was  to  prove  the  service  of  the  first  notice  was  dangerously  ill,  and  it  was 
apprehended,  that  the  lessor  would  not  be  able  to  prove  the  notice. 
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dwellxng-house,  &c.y  together  with  the  lands,  kc.j  to  wit,  the  arable  on  the 
20th  of  September,  1801 ;  the  meadow  and  pasture  on  the  80th  of  No- 
Tember,  1801 ;  the  dwelling-house,  &c.,  on  the  Ist  of  May,  1802.  It 
was  objected,  at  the  trial,  that  the  second  notice  was  a  waiver  of  the  first, 
being  a  recognition  of  the  tenancy  still  subsisting ;  but  the  learned  judge 
OYerruled  the  objection,  and  a  verdict  was  found  for  plaintiff.  The  court 
(after  argument  on  motion  to  enter  a  nonsuit)  concurred  in  opinion  with 
ifawrence^  J.,  observing,  that  it  had  been  admitted,  in  the  course  of 
argument,  that  if  the  plaintiff  had  not  intended  that  the  second  notice 
should  operate  as  a  waiver  of  the  first,  he  might  have  so  explained  his 
intention,  by  adding  that  the  second  notice  was  to  enable  him  to  recover 
the  premises  at  a  subsequent  assizes,  if,  by  any  accident,  he  should  fail 
at  those  then  ensuing.  And,  under  the  circumstances,  the  defendant 
must  have  understood,  that  this  notice  was  given  for  that  purpose;  and 
it  was  not  possible  for  the  defendant  to  suppose,  that  the  plaintiff  in- 
tended to  waive  the  first  notice,  when  he  knew  the  plaintiff  was,  on  the 
fomidation  of  that  notice,  proceeding  by  ejectment  to  turn 
him  out  of  the  farm.(l)  Where  rent  *is  usually  paid  at  a  [  *716  ] 
banker's,  if  the  banker,  without  any  special  authority,  receives 
rent  accruing  after  expiration  of  notice  to  quit,  it  will  not  operate  as 
a  waiver.(^) 

Here  it  may  be  proper  to  take  notice  of  a  doctrine  analogous  to  the 
subject  of  the  preceding  remarks,  viz.  that  acceptanceft^)  of,  or  a 
di6tre8s(a;)  for,  rent  due  after  condition  broken,  with  notice  oi  the  breach, 


s 


[t)  Doe  d  Calvert,  2  Oampb.  387. 

[u)  GoodHjfht  d.  Walter  ▼.  Davids,  Gowp.  803  ;  Amtby  y.  Woodward^  6  B.  &  G.  619. 
See  Doe  d.  Griffith  t.  Fritehardy  5  B.  ft  Ad.  765;  2  Nev.  k  M.  489. 
(z)  Adm.  OreerCi  caSBi  Gro.  Kliz.  3. 

(1)  In  Mesaenger  t.  Armttrong,  1  T.  R.  53,  which  was  an  action  for  doable  the  yearly 
value,  it  appeared  that  the  defendant  was  tenant  to  the  plaintiff,  under  a  demise  for  three 
years,  from  Whitsuntide,  1781.  Two  months  previously  to  Whitsuntide,  1784,  pUiintiff 
gave  the  defendant  notice  to  quit  at  that  time.  After  the  expiration  of  this  notice,  vu., 
on  the  3rd  of  June,  1784,  the  plaintiff  gave  the  defendant  another  notice  to  quit  at  the 
Martinmas  following,  or  to  pay  double  rent  It  was  contended,  that  the  first  notice  was 
waived  by  the  second ;  but  the  objection  was  overruled ;  Lord  Afaaufidd,  G.  J.,  observing, 
that  where  a  term  is  to  end  on  a  precise  day,  there  is  not  any  occasion  for  a  notice  to 
quit ;  that  here  it  ended  at  Whitsuntide ;  that  the  meaning  of  the  first  notice  was  that  if  the 
tinant  did  not  quit,  the  landlord  would  insist  on  double  rent ;  and  the  second  notice  only 
expressed  what  was  meant  by  the  first.  So  where  after  the  expiration  of  a  notice  to 
quit,  the  landlord  gave  the  defendant  a  fresh  notice,  that  unless  he  quitted  in  fourteen 
days,  he  would  be  required  to  pay  double  value.  Lord  Ellenboroughj  G.  J.,  held,  that 
the  second  notice  was  not  a  waiver  of  the  first.  Doe  d.  Digby  v.  Steel,  3  Gampb.  117. 
A  tenant  held  under  a  demise  from  the  26th  day  of  March  for  one  year  then  next  ensuing, 
and  so  from  year  to  year,  for  so  long  as  the  landlord  and  tenant  should  respectively  please. 
The  tenant,  after  having  held  more  than  one  year,  gave  a  parol  notice  to  the  landlord, 
less  than  six  months  before  the  25th  day  of  March,  that  he  would  quit  on  that  day,  and 
the  landlord  accepted  and  assented  to  the  notice  ,*  it  was  holden,  on  demurrer  in  replevin, 
that  the  tenancy  was  not  thereby  determined,  there  not  having  been  either  a  sufficient 
notice  to  quit,  or  a  surrender  in  writing,  or  by  operation  of  law  within  the  statute  of 
fitiuds.  It  was  holden,  also,  that  the  tenant  having  holden  over  after  the  expiration  of 
the  time  mentioned  in  the  notice  to  quit,  the  landlord  was  not  entitled  to  distrain  for 
double  rent,  under  stat.  11  Geo.  II.  c.  19,  s.  18,  inasmuch  as  that  statute  applies  only  to 
tiiose  cases  where  the  tenant  has  the  power  of  determining  his  tenancy  by  a  notice,  and 
where  he  actually  gives  a  valid  notice,  sufficient  to  determine  it.  Johnatone  v.  JBudle^ 
•tone,  4  B.  ft  0.  922 ;  see  Doe  d.  MurreU  v.  Milward,  3  M.  ft  W.  328 ;  ante,  p.  712. 
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is  a  waiver  of  the  forfeiture.(l)  Bjectment,  by  a  landlord,  against  his 
tenant,(^)  on  a  proviso  for  re-entry  for  non-payment  of  rent  arrear ;  it 
appeared,  that  the  lessor  had  brought  covenant  for  half  a  year's  rent, 
due  on  a  day  sabseqaent  to  the  day  of  the  demise  laid  in  the  declara- 
tion in  ejectment,  and  a  role  had  been  obtained  to  pav  the  rent  arrear 
into  court  in  that  action :  it  was  holden,  that  the  plaintiff  had  waived 
the  right  of  entry  for  the  forfeiture ;  because,  by  bringing  the  action  of 
covenant  on  the  lease,  he  admitted  the  defendant  to  be  tenant  in  posses* 
sion  by  virtue  of  the  lease ;  and  the  tenant  having  brought  the  money 
into  court  was  equivalent  to  acceptance*  The  law  will  always  incline 
against  forfeitures,  as  courts  of  equity  relieve  against  them :  and  the 
general  rule  is,  that  a  clause  of  re-entry  be  construed  strictly.(2)  Pro- 
viso in  a  lea8e,(a)  giving  power  of  re-entry  if  the  lessee  ^' shall  do,  or 
cause  to  be  done,  any  act,  matter,  or  thing,  contrary  to,  and  in  breach 

of,  any  of  the  covenants,"  does  not  apply  to  a  breach  of  the 
[  *7n  ]  covenant  to  repair,  *the  omission  to  repair  not  being  an  act 

done  within  the  meaning  of  the  proviso.  In  ejectment  for  not 
insuring  according  to  covenant ;  it  was  holden,(ft)  that  it  was  incumbent 
on  the  plaintiff  to  prove  that  no  insurance  had  been  effected,  and  that 
tiie  circumstance  that  the  defendant  refused  to  show  the  policy,  when 
the  plaintiff  required  him,  and  the  non-production  of  it  on  the  trial 
after  notice,  were  not  primd  facie  evidence  against  him ;  for  the  lessor 
of  the  plaintiff  has  chosen  to  make  the  forfeiture  depend  on  a  condition 
peculiarly  within  the  knowledge  of  the  defendant,  and  has  therefore 
brought  the  difficulty  on  himself.  Littledahj  J.,  said,  in  covenant  for 
not  insuring,  perhaps  it  might  be  for  the  defendant  to  prove  affirma- 
tively that  he  had  insured,  but  not  in  an  action  like  the  present  for  a 
forfeiture.  It  has  been  holden,((?)  that  a  landlord  does  not  waive  a  for- 
feiture by  merely  lying  by  and  witnessing  the  act,  but  that  there  must 
be  Bome  act  affirming  the  tenancy.  Acceptance  of  rent,  tvitk<mt  notice 
of  forfeiture,  will  not  amount  to  a  waiver.((l)  So  a  lessor  who  has  a 
right  of  re-entry  reserved  on  a  breach  of  covenant  not  to  underlet,  does 
not,  by  waiving  his  re-entry,  on  one  underletting,  lose  his  right  to  re- 
entry on  a  subsequent  underletting,  (e)(2)  A  landlord  of  premises,  about 
to  sell  them,  gave  his  tenant  notice  to  quit,  on  the  11th  of  October, 
1806,  but  promised  him  not  to  turn  him  out,(/)  unless  they  were  sold ; 
and  not  bemg  sold  till  February,  1807,  the  tenant  refused  on  demand, 
to  deliver  up  possession;  and  on  ejectment  brought,  laying  the  demise 

M  Roed,  CrompUm  y.  Minahal^  Bull.  N.  P.  96,  and  HSS. 

h)  Per  Tmterden^  G.  J.  in  Doe  d.  Palk  v.  Marchetti,  1  B.  &  Ad.  720. 

(a)  Doe  d.  Abdy  y.  Stevens^  3  B.  &  Ad.  299. 

h)  Doe  d,  Bridget  y.  Whitehead^  3  Ney.  k  P.  667  ;  8  A.  &  B.  671. 

(c)  Doe  d.  Sheppard  y.  Allen,  3  Taunt.  78.         (d)  Gregnon  y.  ffarriaortj  2  T.  R.  425. 

!e)  Doe  d.  Boeratoen  y.  BUety  4  Taunt.  736. 
/)  Whitfocre  d.  BouU  y.  Sgmonde,  1 0  East,  13.    See  also  Doe  d,  Lttion  y.  Sager^  3 
Campb.  8.  '^ 


(1)  See  Boggs  y.  Blaek,  1  Binn.  333. 
(2) 


A  tenant,  whose  term  is  expired  bj  efflux  of  time,  is  a  wrong-doer  if  he  holds 
oyer,  and  is  not  entitled  to  notice  to  quit :  but  by  consent  of  landloni  he  may  become 
tenant  from  year  to  year ;  mere  silence  and  inaction  is  not  such  consent.  Den  y.  AdoanM^ 
7  Halst.  99 ;  yid.  Jaekeon  y.  Salmon^  4  Wend.  327. 


MOTUBKT.  717 

on  tke  12th  of  October,  1806 ;  it  was  liolden,  that  the  promise,  which 
was  performed,  was  no  waiver  of  the  notice,  nor  operated  as  a  license 
to  be  on  the  premises  otherwise  than  subiect  to  the  landlord's  right  of 
acting  on  snch  notice,  if  necessary;  and,  therefore,  that  the  tenant, 
not  having  delivered  up  possession  on  demand,  after  a  sale,  was  a  tres- 
passer from  the  exj^iration  of  the  notice  to  qnit.  Acceptance  of  rent, 
as  rent  by  a  remamder-man,  will  not  amount  to  a  confirmation  of  a 
lease  void  as  against  him;  (^)  but  it  is  an  admission  of  a  tenancy  from 
year  to  year,  and  the  lessee  will  thereby  be  entitled  to  half  a  year's 
notice  to  quit.  (A)  In  order  to  raise  an  implied  tenancy (i)  from  the 
receipt  of  rent,  it  must  appear  that  the  rent  was  paid  and  received  as 
between  landlord  and  tenant,  so  as  to  raise  a  presumption  of  an  agree- 
ment for  a  tenancy  from  year  to  year,  and  not  as  in  the  case  of  a 
conventionary  rent,  where  the  payment  is  made  with  reference  to  a  sup- 
posed tenancy  of  another  kind.  Where,  however,  tenant  in  tail(ib)  had 
received  an  ancient  rent  of  12. 18«.  6d*  from  *the  lessee  in 
possession,  under  a  void  lease,  granted  by  tenant  for  life  under  [  "^718  ] 
a  power,  the  rack  rent  value  of  which  was  S02.  a-year ;  it  was 
hoiden,  that  such  tenant  in  tail  could  not  maintam  an  ejectment  laying 
his  demise  on  the  day  before  the  delivery  of  the  declaration,  without 
giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a  trespasser  at 
the  time  of  the  action  brought,  after  such  recognition  of  a  lawful  posses- 
sion, if  not  as  tenant  from  vear  to  year,  at  least  as  tenant  at  will. 
An  indenture  of  lease  contamed  a  general  covenant  to  repair,  and  a 
further  covenant  that  the  tenant  should,  within  three  months  after 
notice,  repair  all  defects,  of  which  notice  had  been  given.  The  lease 
contained  the  usual  clause  of  re-entry.  It  was  holden,(Z)  that  the  land- 
lord, who  had  served  a  notice  to  reptir  forthwith^  miffht  maintain  eject- 
ment, before  the  expiration  of  the  three  months,  tor  a  breach  of  the 
ceneral  covenant  to  repair ;  for  the  notice  was  not  any  waiver  of  the 
forfeiture.  But  where  the  notice  required  the  tenant  to  repair  within 
three  months ;  this  was  holden(fn)  to  operate  as  a  waiver  of  the  for- 
feiture. From  this  last  decision  it  appears  that,  in  cases  where  a  notice 
to  repair  has  been  given,  it  will  be  prudent  neither  to  serve  the  eject- 
ment nor  to  lay  the  demise  until  the  time  allowed  by  the  notice  has 
expired.  In  a  case(n)  where  there  was  a  general  covenant  to  repair, 
but  no  specific  power  of  re-entry  for  breach  of  that  covenant,  but  a 
proviso  for  re-entry  in  case  of  non-repair  within  three  months  after 
notice,  or  in  case  of  breach  of  the  other  covenants:  notice  (dated  6th 
of  January)  was  given  to  repair  within  three  months ;  and  ejectment 
was  brought  before  the  expiration  of  the  three  months.    At  the  Spring 

(ff)  Doug.  51 ;  Gowp.  201,  483. 

(A)  Doe  d,  Martin  t.  WatUf  7  T.  B.  83 ;  recognized  in  DO0  d.  Tucker  v.  Morse,  I  B,  k 
Ad.  365. 

(i)  Riffht  V.  Bawdm,  3  Bast,  260.  See  also  10  Sast,  188,  9;  Doe  t.  QmgUiy^  2  Gampb. 
505. 

ik)  Demi  d.  Brune  t.  MawUne,  10  Bast,  261. 
I)  Rof  d.  OoaUy  v.  Paine^  2  Gampb.  520. 
m)  Doe  V.  Meux^  4  B.  &  G.  606,  cited  by  PatUeon,  J.,  in  Doe  d,  de  Rtttunr.  Lewiif  5  A. 
_    :.  289. 

(n)  Doe  d,  Rankin  v.  Brindley^  AB,  k  Ad.  84,  cited  by  PaUeton,  J.,  in  Doe  d.  de  Rutxen 
▼.  Xeww,  5  A.  ft  E.  289. 
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AsBizes,  by  eonsent  of  parties,  an  order  of  court  was  made  that  a  juror 
should  be  withdrawn,  and  the  repairs  be  performed  on  or  before  the  24th 
of  June.  The  repairs  not  being  performed  on  that  day,  another  eject* 
ment  was  brought,  and  the  plaintiff  had  a  yerdiot,  and  the  court  refused 
a  rule  for  a  new  trial,  for  the  riffht  of  entry  was  at  all  erents  only 
suspended,  Parke^  J.,  observing,  uiat  *Hhe  lessor  of  the  plaintiff  had 
put  an  end  to  the  first  action  by  consenting  to  the  order  of  court.  It 
was  the  same  as  if  the  parties,  after  the  6th  of  January,  and  before  the 
expiration  of  the  three  months,  had  agreed,  that  the  time  for  repairing 
should  be  extended  to  the  24th  of  June:  it  was  merely  a  consent  to 
postpone  the  time  of  completing  the  repair  for  the  benefit  of  the 
defendant;  and  on  his  failmg  to  comply  with  the  terms,  the  lessor  of 
the  plaintiff  might  justly  insist  on  his  right  of  entry,  and  bring  a  new 
ejectment  after  the  expiration  of  the  enlarged  time. ' 

Wher€  Notice  to  quit  i$  not  required.(^ — The  doctrine  relatire  to 
notices  to  quit,  is  omy  applicable  to  those  tenancies  where  the  time  of 

quitting  is  not  agreed  upon  between  the  parties ;  for,  where  a 
[  *719  ]  *lea8e  is  determinable  upon  a  certain  event,  or  at  a  fixed  time 

it  is  not  necessary  to  eive  such  notice,  both  parties  being  ap- 
prized of  the  determination  of  the  term.(2)  Neither  is  such  notice  ne- 
cessaiT  in  a  case  where  the  possession  is  adver8e,(n)  or  where  the  rela- 
tion  of  landlord  and  tenant  does  not  subsist ;  e.  g.j  if  the  tenant  has 
attorned  to  some  other  person,  or  done  some  other  act  disclaiming  to 
hold  as  tenant  to  the  landlord ;((?)  and,  in  the  case  of  a  tenancy  from 
year  to  year,  it  does  not  appear  to  be  necessary  that  any  act  should  be 
done  as  distinguished  from  a  verbal  disclaimer ;  a  disavowal  by  the  ten- 
ant of  the  holding  under  the  particular  landlord  by  words  only  is 
sufficient.  But  in  order  to  make  a  verbal  or  written  disclaimer  sufficient, 
it  must  amount  to  a  durect  repudiation  of  the  relation  of  landlord  and 
tenant,  or  to  a  distinct  claim  to  hold  possession  of  the  estate  upon  a 
ground  wholly  inconsistent  with  the  existence  of  that  relation.(  2>)  Bat 
if  the  acts  done  by  the  tenant  do  not  amount  to  a  disavowal  of  the 
landlord's  title,  e.  ^.,  a  refusal  to  pay  rent  to  a  devisee  under  a  con- 
tested will,  accompanied  with  a  declaration,((2')  that  he  (the  tenant)  was 
ready  to  pay  the  rent  to  any  person  entitled  to  receive  it,  then  the  ten- 


(n)  Doe  T.  WUliofntj  Gowp.  622. 

(o)  TkrogmarUm  ▼.  Whelpdale,  H.  9  Geo.  III.,  Bull.  N.  P.  96. 

(p)  Per  Farks^  B^  deUvering  judgment  of  eonrt  in  Ihe  d,  Oray  v.  Siamim,  llLkW. 
702. 

{q)  Poe  d,  WiUiaiM  t.  PagquaUy  Peake's  N.  P.  G.  3rd  edit  269 ;  tee  alsoi  Dot  d,  Daion 
V.  Parkerj  Oow*!  N.  P.  G.  ISO.  IJaekion  v.  D^o,  3  Johns.' Bap.  422 ;  Jaekton  v.  Wheeler^ 
6  Id.  272.] 


(1^  See  Smith's  Land,  k  Ten.  195,  Am.  ed.  by  Morris. 

(2)  "  If  there  be  a  lease  for  a  jear,  and,  by  eonsent  of  both  parties,  the  tenant  continue 
in  poBsoBBion  afterwards,  the  law  implies  a  tacit  renovation  of  the  contract.  They  are 
supposed  to  have  renewed  the  old  agreement,  which  was  to  hold  for  a  year.  But  thea 
it  is  necessary,  for  the  sake  of  convenience,  that,  if  either  party  should  be  inclined 
to  change  his  mind,  he  should  give  the  other  half  a  year's  notice  before  the  expiration  of 
the  next  or  any  following  year."  Per  Lord  Marufiddf  0.  J.,  in  Biffht  ▼.  Darby,  1  T.  lU 
162.  See  Beiford  v.  JIPMhtrmi,  2  S.  ik  R.  60;  JSamU  v.  Lawrmee,  2  Marsh,  368  i  /ocifc- 
son  V.  Aldriehf  8  Johns.  Bep.  109. 
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ant  is  entitled  to  notice.(l)  It  is  sometimes  said  that  a  tenancy  from 
from  year  to  year  is  forfeited  by  disclaimer ;  but  it  would  be  more  cor- 
rect to  say  that  a  disclaimer  furnishes  evidence  in  answer  to  the  dis* 
claiming  party's  assertion,  that  he  has  had  no  notice  to  quit ;  as  it 
would  be  idle  to  prove  such  a  notice  where  the  tenant  has  asserted  that 
there  is  no  longer  any  tenancy,  (r)  A  tenant  for  a  definite  term  of  years 
does  not  forfeit  his  term  by  araU]/  refusing,  upon  demand  made  by  his 
landlord,  to  pay  the  rent,  and  claiming  the  fee  as  his  own.(«) 

A  mortgagor  in  possession  stands  in  a  peculiar  character  ;(2)  and  is 
liable  to  be  treated  as  tenant  or  trespasser  at  the  option  of  the  mort- 
gagee ;  and  consequently  is  not  entitled  to  a  notice  to  quit,  or  even 
a  demand  of  possession  ;{t)  and  if  a  mortgagor  lets  another 
^person  into  possession,  as  tenant  from  year  to  year,  such  [  ^^720  j 
tenant  is  not  entitled  to  a  notice  to  quit,  either  from  the  mort- 
gagee,(ti)  or  his  assignee  ;{x)  and  this  rule  holds,  although  the  tenant 
has  been  let  into  possession,  before  the  assirament  of  the  mortgagees) 

A.  agreed  to  demise  a  house  to  B.,  during  me  joint  lives  of  A.  and  B. ; 

B.  entered  in  pursuance  of  the  agreement,  and  before  any  lease  was  ex^ 
citted,  died;(^)  after  which  B/s  executor  took  possession  of  the  house: 
It  was  holden,  that  A.  might  maintain  ejectment  against  the  executor, 
mtJumt  a  notice  to  cnUt;  because  the  death  of  B.  determined  his  interest, 
and  consequently  there  was  not  any  interest  vested  in  the  executor.  So 
where  the  tenant  had  occupied  under  an  agreement  for  a  lease  for  seven 
years,  which  period  had  expired.  (2) 

Where  a  person  obtains  possession  of  a  house  without  the  priTity  of  a 
landlord,  and  afterwards  a  negotiation  takes  place  for  a  lease,  upon  the 
terms  of  which  the  parties  eventually  differ,  a  notice  to  quit  is  not 

(t)  Per  FaUesoHy  J.,  in  Doe  d,  Orm>e$  v.  WMf  10  A.  k  B.  427.  («)  S.  C. 

{t)  Doe  d.  Robey  v.  MaUey^  S  B.  &  G.  Y67. 

Keech  y.  Hall,  Dong.  22  ;  see  Brown  y.  Storey^  1  M.  &  Gr.  117 ;  1  Scott's  K.  B.  9. 

Thumder  d.  Weaver  v.  JBekher,  3  EMt,  449. 

Doe  d.  BrtmfiM  t.  Smith,  6  East,  630. 
(*)  Doe  d.  TUt  V.  Stratum,  4  Blngh.  446 ;  2>ae  v.  Day,  B.  R.  Middlesex  Sittings,  1  WUl. 
rV.,  coram  Park,  J.,  8.  P. 

(1)  Declarations  made  hf  tlie  tenant,  wliicli  wonld  amonni  to  a  disclaimer  of  title, 
^fUr  service  0/  the  declaration  in  ^'ectmeni,  do  not  destroy  liis  riglit  to  notice.  Jackson  y. 
Bryan,  1  Johns.  Rep.  322 ;  Jaekaon  y.  Wheeler,  6  Id.  272.  Kor  if,  at  the  dme  of  making 
snch  declarations,  he  is  ignorant  of  the  tiUe  which  he  disclaims ;  ex.  gr^  where  he  came 
into  possession  under  one  who  subsequentlj  eonye/ed  to  another  without  the  tenant's 
knowledge.    lb. 

(2)  Bat  in  New  Tork,  a  mortgagor  is  entitled  to  notice,  though  his  sw^gnee  is  not, 
there  being  no  priyity  between  him  and  the  mortgagee.  Jaekeon  y .  Loughheadf  2  Johns. 
Rep.  75 ;  Jaekeon  y.  BopkirUf  17  Id.  487 ;  Jaekeon  y.  Cfreen,  4  Id.  186 ;  Jackson  y.  Chase, 
2  Id.  84 ;  Jackson  y.  Fuller,  4  Id.  215 ;  Jaekeon  y.  Sogers,  1  Johns.  Gas.  33*  Public  notice, 
for  six  months,  of  the  sale  of  mortgaged  premises,  under  a  power  in  the  mortgage,  is 
eqniyalent  to  sli  months  notice  to  quit.  Jackson  y.  Laweon,  VI  Johns.  Bep.  300 ;  Jack* 
son  y.  Colden,  4  Gow.  566.  j^  assSgnment  of  the  mortgage  by  the  mortgagee,  does  not 
alter  the  nature  or  condition  of  the  mortgagor's  tenancy,  nor  destroy  his  right  to  notice. 
An  attempt  on  the  part  of  the  mortgagor  to  proye  that  the  mortgage  had  been  paid  off, 
does  not  operate  as  a  wairer  of  his  right  to  notice.  If  it  were  a  disclaimer  of  title,  it 
could  not  haye  the  effect  of  a  disclaimer,  being  made  after  the  commencement  of  the 
action.    Jaekaon  y.  Hopkins,  IS  Johns.  Rep.  487. 

(3)  A  tenant  who  holds  under  mortgagor  by  lease  auhseguent  to  the  mortgage,  from 
year  to  year,  is  not  entitled  to  notice  to  quit    Dens  y.  SiockUm,  7  Halst  322. 


720  SJECTMSN9. 

necessary,  (a)  So  where  a  person  enters  nnder  an  agreement  for  a  lease, 
inthoat  a  stipulation  that  in  case  a  lease  is  not  execated  he  shall  hold 
for  one  year  certain ;  if  a  lease  be  tendered  to  the  occupier  and  he  re- 
fuses to  execute  it^  the  lessor  may  eject  him  without  any  notice  to 
quit.(&)(l)  But  where  the  lessor  of  the  plaintiff  had  put  the  defendant 
into  possession  under  an  agreement  for  the  purchase  of  the  land ;  it  was 
holden,(<^  that  he  could  not,  without  a  demand  of  the  possession  again, 
and  a  retusal  by  the  defendant,  or  some  wrongful  act  by  him  to  deter- 
mine his  lawful  possession,  treat  the  defendant  as  a  wrong-doer  and  a 
trespasser,  as  he  assumed  to  do  by  his  declaration  in  ejectment.(2)  A 
minister  of  a  dissenting  congregation,  after  his  election,  was  put  into 
possession  of  a  chapel  and  dwelling-house,  by  persons  in  whom  the 
legal  fee  was  vested  in  trust,  to  permit  and  suffer  the  chapel  to  be  used, 
for  the  purpose  of  religious  worship ;  afterwards,  at  a  meeting  of  the 
congregation,  it  was  determined,  by  a  large  majority,  that  the  min- 
ister should  be  changed;  but  another  was  not  elect^.  PosseBsion 
of  the  premises  was  demanded  on  behalf  of  the  trustees:  this  was 
holden(a)  sufficient,  without  any  notice  to  quit;  as  the  minister 
was  a  mere  tenant  at  will  to  the  trustees.  The  saiSe  point  was 
ruled(e)  in  a  subsequent  case,  where  the  defendant  had  an  annual 

salary  of  iOLj  and  the  ejectment  had  been  served  imme- 
[  *721  ]  diately  "^after  the  demand  of  possession ;  although  it  was 

urged  that  the  defendant  was  entitled  to  a  reasonable  notice. 
It  was  not  necessary  that  this  demand  should  be  made  on  the  premises ; 
and  even  where  made  on  a  Sunday,  it  was  holden(/)  eood.  The  de- 
fendant's confession  of  a  lease  from  the  lessor  to  the  plamtiff,  under  the 
common  rule,  is  not  sufficient  to  determine  the  possession;  for  the  rule 
is  only  entered  into  after  the  delivery  of  the  declaration  in  ejectment, 
and  can  never  prove  that  the  defendant  was  a  trespasser  before  that 
time.(8) 

By  Stat.  1  Geo.  lY.  c.  87,  s.  1,  after  reciting  that  it  was  expedient 
to  provide  in  certain  cases  a  more  expeditious  mode  for  recovering 
the  possession  of  lands  and  tenements  unlawfully  held  over  by  tenants, 
it  is  enacted,  that,  ^*  where  the  term  or  interest  of  any  tenant  holding 
under  a  lease  or  agreement  in  toritinglnnj  lands  or  hereditaments  for 
any  term  or  number  of  years  certain,  or  from  year  to  year,  shall  have 

(a\  Do€  d.  Kniffht  r.  QtUgltyj  2  Gampb.  605. 

\b)  Per  GuriAm,  Hegan  ▼.  Johmon^  2  Taant  148  ;  see  also,  Doe  d,  Leeson  v.  Sayer,  3 
Gampb.  8.  (e)  Right  d,  Leunt  r.  Beard^  13  Bast,  210. 

[d]  Doe  d.  Jonee  v.  Jonee^  10  B.  k  G.  718.      («}  Doe  d.  NiekoU  v.  itKaeg,  10  B.  k  G.  721. 
[/)  Doe  d.  Turner  v.  BmaUaek^  B.  R.  B.  10  Geo.  IV. 


!1)  See  Smith  v.  Stewart^  6  Johns.  Rep.  46. 
2)  See  Jackeon  v.  Rotoatiy  9  Johns.  Rep.  330 ;  Jaekion  v.  Nwen^  10  Id.  335 ;  13  Id.  106 ; 
Jaekeon  v.  Kingtley^  17  Id.  168. 

(3)  In  Jaekeon  ▼.  MiUery  7  Gowen,  747,  the  cases  were  reviewed  by  Gh.  J.  Savage,  and 
it  was  held,  that  a  vendee,  though  in  possession  with  the  consent  of  the  vendor,  was  not 
entitled  to  notice.  See  Whiteeide  v.  Jackeon^  1  Wend.  418 ;  Jaekeon  v.  Burton,  lb.  341 ; 
Jaekeon  v.  Monerirfj  6  Id.  26 ;  Spenee  v.  Markhel^  1  Ohio,  401. 

Notice  to  qait  is  not  necessary  fh>m  a  purchaser  at  a  sale  by  order  of  surrogate  for 
payment  of  debts  to  a  person  claiming  under  the  heirs.  Jackeon  v.  Robmeony  4  Vl^end. 
436 ;  Smith  v.  AUen,  1  Blaclcf.  22.  Nor  to  enable  widow  to  recover  land  aliened  by 
husband  during  coverture.  Miller  v.  Shackelford^  3  Dana,  294.  Nor  where  the  tenancy 
if  disclaimed.    Hargie  v.  Price,  4  Id.  79. 
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ezi>ired,  or  been  determined  either  by  the  landlord  or  tenant  by  re^ar 
notice  to  qait,  and  such  tenant,  or  any  one  holding  or  claiming  oy  or 
under  him,  shall  refuse  to  deliver  up  possession,  after  lawful  demand  in 
writing  made  and  9igned  by  the  landlord  or  his  agent,  and  served  per- 
sonally upon  or  left  at  the  dwelling-house  or  usual  place  of  abode  of 
such  tenant  or  person,  and  the  landlord  shall  thereupon  proceed  by 
ejectment  for  the  recovery  of  possession,  he  may,  at  the  foot  of  the  de- 
claration, address  a  notice  to  such  tenant  or  person,  requiring  him  to 
appear  in  the  court  in  which  the  action  shall  be  commenced  on  the  first 
day  of  the  term  next  following,  there  to  be  made  defendant  and  to  find 
bail  if  ordered  by  the  court ;  and  upon  appearance,  or  in  case  of  non- 
appearance, or  making  the  usual  affidavits  of  service,  the  landlord  pro- 
ducing the  lease  or  agreement,  or  some  counterpart  or  duplicate  thereof, 
and  proving  the  execution  by  affidavit,  and  upon  affidavit  that  the  pre- 
mises have  been  enjoyed  unaer  such  lease  or  agreement,  and  that  the 
intercBt  of  the  tenant  has  expired  or  been  determined  by  regular  notice 
to  quit,  and  that  possession  has  been  lawfully  demanded  in  manner 
aforesaid,  may  move  the  court  for  a  rule  for  such  tenant  or  person  to 
show  cause,  within  a  time  to  be  fixed  by  the  court,  on  a  consideration 
of  the  premises,  why  such  tenant  or  person,  upon  being  admitted  de- 
fendant, besides  entering  into  the  common  rule,  should  not  undertake, 
in  case  a  verdict  should  pass  for  the  plaintiff,  to  give  him  a  judgment, 
to  be  entered  up  against  the  real  defendant  of  the  term  next  preceding 
the  trial ;  and  also  why  he  should  not  enter  into  a  recognizance  by  him- 
self and  two  sufficient  sureties,  in  a  reasonable  sum,  conditioned  to  pay 
the  costs  and  damages  recovered  by  the  plaintiff  in  the  action ;  and  the 
court,  on  cause  shown,  or  affidavit  of  service,  may  make  the  rule  ab- 
solute in  the  whole  or  in  part,  and  order  such  tenant  or  person,  within 
a  time  fixed,  to  give  such  undertaking,  and  find  such  bail, 
with  such  ^conditions,  and  in  such  manner,  as  shall  be  speci-  [  *722  ] 
fied  in  the  rule,  or  such  part  of  the  same  so  made  absolute ; 
and  if  the  party  shall  neglect  or  refuse  so  to  do,  and  shall  lay  no  ground 
to  induce  the  court  to  enlarge  the  time  for  obeying  the  same,  then  upon 
affidavit  of  service  of  the  order,  the  rule  may  be  made  absolute  to  enter 
judgment  for  the  plaintiff." 

The  effect  of  this  statute  is  to  save  the  landlord  the  necessity  of  going 
to  trial  when  the  tenant  holds  over  vexatiously,  and  when  the  trouble 
and  expense  of  an  ejectment  may  be  very  disproportionate  to  the  value 
of  the  premises.  Hence  a  tenancy  by  virtue  of  an  agreement  for  three 
months  certain,  is  a  tenancy  *^  for  a  term"  within  the  meaning  of  the 
statute  ;{g)  but  a  tenancy  for  years,  determinable  on  lives,{h)  is  not : 
and  where  the  tenant  holds  from  year  to  year  without  a  lease  or  agree- 
ment in  writing,  that  is  not  a  case  within  the  meaning  of  the  statute :{%) 
and  when  the  tenant  holds  under  an  agreement  in  writing  from  quarter 
to  quarter,  the  tenant  to  quit  possession  at  the  end  of  any  three  months 
on  receiving  notice  in  writing,  or  in  the  event  of  his  losing  his  license 
to  sell  ale,  &;c.,  at  any  time  during  the  term,  then  forthwith  to  quit,  on 
being  requested  so  to  do  by  the  landlord  without  any  notice ;  the  ten- 

(ff)  Doe  d.  Philip  t.  Koe,  5  B.  &  A.  Y66.        (h)  Doe  d,  PmberUm  v.  Roe^  7  B.  &  C.  2. 
(t)  Do€  d.  Bradford  T,  Roe,  5  B.  ft  A.  770. 
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aney  was  holden  to  be  neither  for  a  term  eertam,  nor  firosn  year  to  year, 
witnin  the  meaning  of  thid  act.  (A;) 

This  Btatnte  does  not  apply  in  cases  where  the  title  is  disputed  ;{l) 
nor  to  the  case  of  a  tenant  who  holds  over  after  a  notice  to  quit  giv^i 
by  himself,  where  his  tenancy  has  not  expired  by  efBoz  of  time  ;{m)  nor 
to  the  case  of  a  tenant  who  has  sorrendered  his  term,  but  refuses  to  quit 
the  premise8.(n) 

.Under  this  statute  there  must  be  a  separate  and  distinct  demand 
signed  by  the  landlord,  besides  the  demand  of  possession  by  John  Doe 
at  the  foot  of  the  declaration.(o) 


VI.  Of  the  Mode  of  Proceeding  in  Ejectment^  and  herein  of  the  De- 

c?aratf(m.(l) 

The  mode  of  proceeding  in  the  action  of  ejectment  now  in  use,  is  not, 
as  in  other  actions,  by  smng  out  a  writ;  but  A.,  the  party,  claiming 
title  before  the  first  day  of  the  term,  serves  a  copy  of  a  declaration, 
with  a  notice  8ub8cribed,(2)   upon  B.   the  tenant  in  possession  of 

{k)  Do4  d.  CarUr  y.  Bot^  10  M.  k  W.  670.    (2)  Dot  d.  Sanders  T.  Bof,  1  Doirl.  P.  G.  4. 
[fn)  Do4  d.  Cardigan  v.  Hoe,  1  Dow.  k  Rj.  640. 
n)  Doe  d,  Tindal  y.  Boe,  2  B.  ft  Ad.  922. 


;( 


o)  Anon.  B.  T.  2  Gko.  IV.  Br.,  1  Dow.  &  Rj.  436,  n. 


(1)  See  Adams  on  mectment,  206-229,  4th  ed.,  and  notes  bj  American  editors. 

^2)  SerYing  the  deelaration  is  the  commencement  of  the  action.  Bedmtm  y.  Smmden, 
2  Dana,  68 ;  Baron  y.  Abeel,  8  Johns.  Rep.  481 ;  Pmdell  Y.  MaydweU^  *l  B.  Monr.  Rep. 
314 ;  Taylor  et  al.  v.  Taylor  et  al,,  3  Marsh.  Rep.  (Ky.)  19.  Senring  a  second  declara- 
tion by  the  plalntiiTs  agent,  without  his  knowledge,  is  a  waiYer  of  the  first.  KemhU 
Y.  Finehy  1  Johns.  Oas.  414.  In  ejectment,  the  declaration  and  notice  must  be  entered 
on  the  record  at  the  term  it  is  returnable,  or  it  is  discontinned,  and  proceedings  at 
a  sabseqnent  term  are  irregular,  though  when  noted  on  record  at  the  proper  term,  the 
suit  has  relation  to  the  serYice  of  the  notice.  Stair  y.  JSekeU,  8  Marsh.  666.  The 
■erYice  of  a  declaration  la  not  eqniYalent  to  a  demand  of  possession.  Dm  r.  Fsf<- 
brookf  3  Qreen,  Rep*  371.  Where  a  printed  declaration  and  notice  in  ejectment  were 
serYcd  upon  an  illiterate  tenant  who  was  told  merelj  that  thej  were  a  declaration  in 
ejectment,  without  any  fhrther  explanation,  but  it  appeared  from  cixvumstances  that  he 
must  haYC  known  the  nature  of  the  papers,  the  court  considered  this  eqniYalent  to  a 
technical  serYice.  Jaekeon  «%  dem,  Beaver  Y.  iStiZw,  1  Oow.  Rep.  222.  Where  a  defendant 
on  being  serYed  with  a  declaration  in  ejectment  assented  to  the  character  of  tenant  in 
possession,  and  afterwards  appeared  and  pleaded.  Held,  that  it  was  quite  snflBcient  cyI- 
dence  for  a  jury  to  find  tiiat  he  was  the  tenant  in  possession,  although  it  also  appeared 
that  he  was  in  the  situation  only  of  a  servant,  and  managed  the  business  for  the  real 
owner  on  the  premises.  2>O0  y.  iS^jfoiilon,  2  Bam.  ft  Aid.  Rep.  371.  It  must  appear  from 
the  affldaYit  of  service  that  the  persons  on  whom  the  service  was  made  were  tenants  in 
possession,  and  that  they  vrere  served  with  copies  of  the  declaration  and  notice.  WkmrUm 
v.  CUtyy  4  Bibb,  167.  In  the  case  of  Jackson  sx  dsm.  Salisbury  v.  Salubury,  3  Wend.  Rep.  430, 
the  declaration  was  served  by  delivering  it  to  the  wife  of  the  defendant  on  the  premises 
claimed.  The  service  not  being  on  the  defendant  personally,  leave  was  asked  pursuant 
to  the  revised  statutes  of  New  York,  (Part  8,  ch.  6,  tit.  1,  sec.  16,  vol.  2,  p.  306,)  to  enter 
a  rule  for  the  defendant  to  appear  and  plead,  which  was  granted.  If  the  service  of  the 
declaration  in  ejectment  is  not  in  the  regular  or  ordinary  manner,  a  judgment  by  defiiult 
for  want  of  an  appearance  should  not  be  entered  untU  the  court,  on  a  rule  to  show  cause, 
has  sanctioned  the  mode  of  service.  Den  ex  dem,  Auten  v.  Fenn^  6  Hi^st.  Rep.  247. 
Service  of  the  declaration  in  ejectment  upon  the  wife  of  the  tenant  in  possession,  without 
stating  that  it  was  served  at  the  husband's  honse  or  on  tibe  premises,  is  insufficient  to 
support  a  rule  for  Judgment  against  the  casual  ejector.    Bi^hi  ez  dem,  Bonsall  v.  Wrotig^ 
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the  lands  or  tenemAts ;  or,  if  there  be  seyeral  tenants,  "^on  [  '^'728  ] 
each(^)  of  them.  Declarations  in  ejectment  may  be  serred 
before  the  first  day  of  any  term,  and  thereupon  the  plaintiff  shall  be 
entitled  to  judgment  against  the  casual  ejector  in  like  manner  as  upon 
declarations  served  before  the  essoin,  or  first  general  return  day* 
R.  G.  T.  T.  1  Will.  IV.  11th  rule.— The  Bule  of  Court,  that  every  de- 
claration  shall  be  entitled  of  the  day  of  the  month  and  year  on  which 
it  is  filed  and  delivered,  does  not  apply  to  declarations  in  ejectment.(o) 
Where  the  declaration  was  entitled,  ^^In  the  Common  Pleas,  June  12, 
1834;"  it  was  holden(r)  sufficient,  although  it  was  urged,  that  it  should 
have  been  entitled  of  some  term,  or  if  of  a  particular  day,  €u  of  some 
temu  The  declaration  states  that  A.  on  a  certain  day,  (that  is,  some 
day  after  A.'s  title  to  the  land,  &;c«  accrued,)  demised  to  John  Doe,  two 
messuages,  one  hundred  acres  of  land,  &;c.,  situate,  &c.,  for  the  term  of 

(jp)  BnU.  N.  P.  98. 

iq)  Doe  d.  Evatu  y.  Roe^  2  A.  &  E.  11 ;  Doe  d.  OiUeU  v.  Itoey  1  Cr.  M.  k  R.  19. 

(r)  Doe  d.  Ashman  y.  Roe,  1  Bingh.  N.  G.  253. 


%  Dowl.  Jfc  RjL  Bap.  84.  Where  a  declanitioii  in  ejectment  was  left  at  the  house  of  the 
tenant  on  Satnrdaj,  who  afterwards  acknowledged  that  he  received  it  on  the  following 
Sunday,  (which  was  before  the  essoin  'day,)  held,  that  this  was  not  good  senrlce.  Doe 
V.  Roe,  6  Bam.  k  Cress.  Rep.  164.  Serrice  of  the  declaration  in  ejectment,  npon  the 
servant  on  a  Saturday,  with  acknowledgment  by  tenant  on  a  Sunday,  is  insufficient  for 
a  judgment  against  tiie  casual  ejector.  QoodtiiU  ex  tUm,  Mortimer  y.  NoleUe,  2  Dowl.  k 
Ryl.  Rep.  232.  Service  of  the  declaration  in  ejectment,  must  be  before  the  essoin  day  of 
the  term ;  but  where  the  service  was  before  that  day,  and  the  explanation  of  it  to  the 
tenant  in  possession  did  not  take  place  till  after,  held,  that  the  lesior  of  the  plaintiff  was 
not  entitled  to  judgment.  Doe  v.  JSoe,  1  Id.  563.  Where  the  service  is  made  upon  the 
tenant  in  possession,  and  he  neglects  to  give  notice  to  his  landlord,  and  suffers  judgment 
to  go  by  default,  It  wUl  not  be  disturbed  for  that  cause*  Rreedm^  v.  Taylor,  6  B.  Monr. 
Bep.  62.  Service  of  notice  in  ^ectment  upon  the  land  which  was  occupied  by  the  slaves 
of  the  defendant,  was  held  good,  although  the  defendant  resides  elsewhere.  Doe  ex  dem, 
Cla^  et  al.  v.  Woods  et  al.,  1  A.  K.  Marsh.  Rep.  (Ky.)  152.  Service  of  a  declaration  In 
ejectment  on  the  tenant  in  possession,  with  a  subsequent  acknowledgment  from  the 
attorney  of  the  latter  that  the  declaration  had  been  received,  is  sufficient  for  judgment 
nisi  against  the  casual  ejectors.  Doe  v.  Snee,  2  Dowl.  k  Ryl.  Rep.  6.  Several  tenants 
claiming  severally,  parts  of  the  land  sued  for,  may  be  sued  in  one  action  of  ejectment. 
Camdent  et  id,  v.  HaekiU,  3  Rand.  Rep.  462 ;  WhiU  v.  Pkkermffj  12  Serg.  k  Rawle,  436. 

Bjectment  may  be  brought  against  several  persons,  occupying  different  rooms  in 
plaintiff's  house.  Marshall  v.  Wood^  5  Verm.  250.  Proof  that  the  copy  of  the  declara- 
tion was  served  upon  A.  B.,  <<said  to  be  one  oi  the  directors  of,  kc."  has  been  held  to  be 
insofficient.  Den  v.  ApphgaU,  5  Halst.  237.  And  so,  proof  that  the  service  was  on  the 
daagfater  of  the  tenant,  without  showing  that  such  service  was  made  on  the  premises  in 
question,  is  insufficient.  lb.,  1  Id.  321.  So  a  return  upon  the  writ  of  "  executed,"  is  no 
evidenee  of  the  service  of  the  declaration.  Cravms  v.  Armon^  6  Terger,  467 ;  Dytle  v. 
iVn,  3  M'Lean,  411.  The  return  of  the  marshal  in  ejectment,  stating  that  he  had  shown 
the  original  to  one  defendant,  and  delivered  a  copy  at  the  dwelling  of  another,  in  pre* 
Bence  of  his  wife,  is  not  sufficient;  as  it  is  necessaiy  that  a  copy  of  the  declaration  should 
be  left  at  the  house  of  each,  and  the  notice  read  or  explained.  If  it  appear  by  the  mar- 
sfaal's  return,  that  both  defendants  reside  in  the  same  house,  then  it  is  sufficient  te 
.  deliver  one  copy  of  the  declaration.  CampbeU  v.  Harper,  3  Wash.  G.  0.  R.,  356.  Unless 
a  writ  of  habere  faeiaspoeeessianem  be  actually  returned  executed,  the  plaintiff,  who  has 
been  turned  out  of  possession  by  the  defendant,  may,  upon  a  suggestion  of  "  vieeeomes 
non  misU  breve"  obtain  an  attachment  or  sue  out  a  new  writ  of  habere  faaas,  so  as  to  re- 
gain the  possession ;  and  the  fact  of  the  writ  having  been  executed,  is  not  sufficient 
unless  it  appears  of  record ;  and  the  writ  need  not  be  returned  unless  on  the  application 
of  the  plaintiff.  Umted  States  v.  SUtymaker,  4  Id.  169.  One  of  several  plaintiffs  may  be 
nonsuited,  and  the  cause  go  on  as  to  the  rest  O'Kesm  v.  ^herthom^  7  W.  k  S.  247  ; 
ffmeiU  V.  Riferty  6  Barr,  197. 
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years,  by  virtae  of  which  demise  the  said  John  Doe  entered  and 


was  possessed,  nntil  Richard  Roe  afterwards  ejected  him,  Snch  is  the 
outline  of  the  declaration,  which  is  for  the  most  part  a  fiction;  for, 
except  in  a  few  instances,  there  is  neither  lease,  entry,  n(»*  ouster;  and 
the  parties,  viz.  the  plaintiff,  and  the  defendant,  the  ejector,  usually 
termed  the  casual  ejector,  are  fictitious  persons.  In  some  respects, 
however,  care  and  accuracy  are  necessary  in  framing  this  declaration ; 
as,  1st,  The  venue  must  hid  laid  in  the  county  in  which  the  lands  lie ; 
for  this  is  a  local  action.  But  where  the  venue  stated  in  the  body  of 
the  declaration  was  correct ;  it  was  holden(»)  to  be  sufficient,  although 
the  county  in  the  margin  was  wrong;  and  it  is  sufficient  also  to  state 
the  lands  only  ^^in  the  county."(t)  2nd,  If  there  be  several  lessors, 
%\\p  demise  stated  in  the  declaration  must  be  such  as  their  title 
will  warrant  ;(1\  as  if  the  lessors  of  the  plaintiff  be  jo]nt-te]iants,(ii) 
or  parceners,(2)  the  declaration  must  allege  a  joint  demise; (8)  if 

(«)  ZXm  cT.  Ooodwin  ▼.  Soe,  3  Dowl.  (P.  G.)  323. 

(0  J)oe  V.  Qunningy  2  Nev.  k  P.  260.  («)  BuU.  N.  P.  107. 

9 

(1) ''  The  general  role  is,  that  a  person  ought  not  to  be  made  lessor,  who  has  no  claam  or 
pretension  to  a  subsisting  title  or  interest  in  the  premises.  If  any  person  who  maj  once 
have  had  a  title,  is  to  be  made  lessor,  the  burthen  of  deducing  a  title  from  him,  is  taken 
from  the  plaintiff,  and  thrown  on  the  tenant,  which  would  be  unreasonable.  Potior  ett 
conditio  pouidaUi$,"  Per  Curiam,  Jaekton  y.  Siehmond^  4  Johns.  Rep.  483.  The  court 
granted  an  order,  on  an  affidavit  of  the  fact,  to  strike  out  the  name  of  a  lessor  who  was 
dead,  and  obserred,  that  the  practice  of  inserting  the  names  of  persons  as  lessors  in 
ejectment  was  often  abused,  and  ougpht  to  be  restrained.  Jaekton  r.  Bancrofts  3  Id.  259. 
Vide  Jaekton  y.  IHtg,  1  Johns.  Gas.  392.  The  rule  will  be  granted  without  payment  of 
costs.  Jackson  ▼.  H^fnoUUf  I  Gaines'  Bep.  20.  So,  if  the  name  of  a  person  is  used  as 
lessor,  without  his  consent,  it  may  be  struck  out  on  application  to  the  court.  Jaekton  y. 
Ogden^  4  Johns.  Rep.  140.  So  on  an  affidavit  that  he  has  no  Interest  in  the  premises. 
Jaekton  t.  Sdover^  10  Id.  363.  If  snch  lessor  become  nonsuit,  he  will  not  be  liable  to 
costs.  Bnt  the  plaintiff's  attorney,  who  used  his  name  without  his  authority,  is  liable : 
where,  however,  the  lessor  is  brought  up  on  an  attachment  for  the  nonpayment  of  costs, 
and  denies  that  he  gave  his  consent,  the  court  will  not  try  the  question  on  affidavits,  but 
will  leave  him  to  his  remedy  against  the  attorney,  and  stay  proceedings,  to  give  him  an 
opportunity  to  try  the  truth  of  the  allegations.     The  People  y.  Bradt^  6  Id.  318  ;  7  Id.  539. 

Where,  on  application  of  the  defendant,  a  demise  is  ordered  to  be  struck  out  of  the 
declaration,  he  must  serve  a  copy  of  the  rule  for  the  amendment  on  the  plaintiff,  which 
shall  be  deemed  an  actual  amendment  as  to  all  subsequent  proceedings  on  the  part  of 
the  plaintiff;  and  the  defendant,  without  a  new  copy  of  the  declarations  being  served 
upon  him,  must  enter  into  the  consent  rule,  and  plead  in  twenty  days  after  service  of  the 
certified  copy  of  the  rule  for  the  amendment,  unless  otherwise  ordered  by  the  court,  and 
the  rule  shall  be  sufficient  to  authorize  an  actual  amendment  of  the  declaration  on  file^ 
or  to  file  a  new  one  in  its  stead,  whenever  it  may  become  necessary.  Jaekton  v.  BeU 
knap,  7  Johns.  Rep.  300.  The  death  of  a  lessor  does  not  abate  the  suit  ^ier  v. 
Jaekton,  8  Id.  495.  S.  P.  Auttin  v.  Jaekton,  1  Wend.  27 ;  Doe  v.  Butler,  3  Id.  149 ; 
Bobertton  v.  Morgan,  2  Bibb,  148.  Contra  in  Maryland,  Howard  v.  Gardiner ^  3  Ear.  & 
U'Hen.  98. 

(2)  In  an  action  of  ^'eeHo  fintm,  a  lease  was  made  by  two  parceners,  and  it  was 
declared  quod  dimiterunt :  an  exception  was  taken,  on  the  ground  that  the  lease  was  the 
several  lease  of  each  of  them  for  her  moiety,  and  holden  good.  Moor.  682,  pi.  939. 
This  case  was  denied  by  HoU,  G.  J.,  in  Lord  Raym.  726,  who  ruled,  that  parceners 
might  Join  in  ejectment,  ffol^t  opinion  is  confirmed  by  a  passage  in  1  Inst.  180,  b., 
where  it  is  said,  that  joint-tenants  must  jointly  implead  and  jointly  be  impleaded  by 
others,  which  property  is  common  between  them  and  pareenert ;  and  HoKt  opinion  is 
adopted  in  BuUer's  N.  P.  107.  It  is  corroborated  by  the  following  position  in  Roll. 
Abr.  878,  pi.  5.  If  two  parceners  join  in  a  lease  for  years  by  indenture,  this  is  but  one 
lease ;  for  they  have  not  several  frank  tenements,  but  shall  join  in  an  assise.    And  in 

(3)  For  note  (3),  see  note  (4),  next  page. 
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tenants  in  common,  a  sereral  ^demise  bj  each  of  their  [  *724  ] 
several  part8.(r)(l)  In  the  latter  case  the  declaration  must 
contain  as  many  counts  as  there  are  tenants  in  common  lessors  of  the 
plaintiff.  But  tenants  in  common  may  join  in  a  lease  to  a  third  person, 
and  then  the  declaration  may  state  a  demise  by  such  lessee.(2)  8rd, 
The  day,(3)  on  which  the  demise  is  stated  to  have  been  made,  must  be 

(z)  Mantle  y.  WoUinffton,  Cro.  Jac.  166;  Moore  y.  Furtdm^  Show.  342;  HeaHurUffY, 
Wettan,  2  Wils.  232,  S.  P. 

Stedman  y.  Batu,  Ld.  Bajm.  64,  it  was  holden,  that  parceners  must  join  in  an  avowiy 
for  rent  arrear.  It  seems,  that  where  a  power  of  re-entrj  for  breach  of  coyenant  is 
reseryed  in  a  lease,  and  the  reversion  descends  to  parceners  at  common  law,  one  alone 
cannot  maintain  ejectment  for  breach  of  the  covenant.  Doe  d.  de  Rutztn  v.  Lewttf  5  A. 
k  B.  277.  A  joint  demise  by  one  parcener  with  another  parcener  and  her  hnsband,  whose 
title  jure  uxoru  is  barred  by  fine  and  non-claim,  is  bad.  Doe  d.  Blight  y.  iVa,  11  Id. 
842 ;  4  P.  &  D.  278.  See  Jackson  v.  San^le,  I  Johns.  Gas.  231,  that  coparceners  may 
sever  in  ejectment 
(4)  See  Milne  ▼.  Cumminffy  4  Yeates,  677. 

(1)  "Declaration  in  ejectment  was  of  a  joint  demise  of  A.  and  B.,  and  on  the  evidence 
it  appeared  that  they  were  tenants  in  common ;  the  plaintiff  &iled."  M.  3  Jac.  Blaekae^ 
per'i  case,  Noy,  n.  43;  Hal.  MSS.,  cited  and  recognized  in  Doe  d,  Poole  v.  Erringtony  1  A. 
k  E.  750,  3  Nev.  k  Man.  646,  where  S.  P.  was  acQudged.  See  Noy,  13,  cited  in  Har* 
grave's  n.  (7),  1  Inst  45,  a.  S.  P.  WhUe  v.  Pickering^  12  S.  &  R.  435 ;  StemmetM  y. 
Nixon,  3  Ye&tes,  265 ;  Innee  v.  Crawford^  4  Bibb,  241.  But  a  demise  of  land,  from  a 
man  who  w&s  dead  at  the  commencement  of  the  suit,  may  be  objected  to  at  the  trial, 
and  is  cause  of  nonsuit  Doe  v.  Butler^  3  Wend.  149 ;  BUiot  v.  Bohannon^  5  Monr. 
123 ;  /Vy  y.  JSnUth,  2  Dana,  38.  But  payment  of  rent  to  the  agent  of  A.,  B.,  and  C,  is  an 
admission  that  the  party  holds  under  A.,  B.,  and  C.  jointly,  and  will  support  a  joint 
demise,  unless  it  be  expressly  proved  that  they  were  entitled  in  a  different  manner.  Doe 
d,  Clarke  and  oihert  v.  Chanty  12  East,  221.  See  also,  Doe  v.  Bead,  lb.  57.  In  Roe  d, 
Raper  v.  Lonadale^  lb.  39,  it  was  holden,  that  a  copyhold,  descending  by  custom  to  all 
the  children  equally,  of  the  tenant  last  seised,  one  of^the  joint-tenants  might  maintain 
ejectment  on  his  single  demise  for  his  own  share.  In  Doe  d,  Ltdham  y.  Fenn^  3  Gampb. 
190,  Lord  ElUnborottgh^  C.  J.,  held,  that  in  ejectment  on  the  several  demises  of  three 
persons,  each  demise  being  of  the  whole,  the  lessors  of  the  plaintiff  were  entitled  to  a 
verdict  upon  evidence  that  they  had  jointly  granted  a  lease  to  tiie  defendant,  under 
which  he  had  paid  rent,  but  which  had  expired. — N.  It  was  objected,  that  it  must  be 
taken  that  the  lessors  of  the  plaintiff  were  joint-tenants,  and  as  there  was  not  any  joint 
demise,  the  plaintiff  could  not  recover ;  but  Lord  Ellenborough  overruled  the  objection. 
See  Worrall  v.  Beek^  M.  8  Geo.  II.,  cited  1  Wils.  1.  A  tenant  in  common  cannot  recover 
on  a  joint  demise.  Oainee  v.  Buford,  1  Dana,  483 ;  Doe  v.  Fleming^  I  Ohio,  421. 
One  tenant  in  common  may  sue  separately  for  his  undivided  share.  CKetround  v.  Cunm 
ningham,  3  Blackf.  82.  In  ejectment,  separate  demises  from  sevens  lessors  may  be  laid 
in  the  declaration,  and  the  plaintiff  may,  at  the  trial,  give  in  evidence  the  separate  titles 
of  the  several  lessors  to  separate  parts,  and  recover  accordingly.  Magruder  v.  JPetere,  4 
Gill  k  J.  323.  In  ejectment  on  several  demises  of  separate  tracts  laid  in  different  counts, 
if  there  be  proof  of  one  count  only,  the  verdict  should  be  for  plaintiff  on  that,  and  for 
defendant  on  the  others.  But  if,  in  such  case,  the  verdict  be  general  of  gnllty,  a  nolle 
prosequi  may  be  entered  as  to  the  others.  FUe  v.  Bingham^  1  Blackf.  127.  In  a  writ  of 
right,  the  demandant  may  count  as  well  on  his  own  seisin  as  on  that  of  his  ancestor.  . 
Copp  V.  Lamb,  3  Fairf.  312.  See  Jackson  v.  Bradt,  2  Gaines'  Rep.  169,  that  tenants  in 
common  may  declare  either  on  a  Joint  demise  or  on  several  demises.  Where  a  joint 
demise  is  laid  in  the  names  of  several  lessors,  it  must  be  proved  as  laid ;  and  unless  it  be 
shown  that  the  lessors  had  such  an  interest  as  would  enable  them  to  join  in  a  demise, 
the  plaintiff  will  be  nonsuited.  Doe  v.  BuUer,  3  Wend.  149 ;  Allen  v.  Trimble^  4  Bibb, 
21 ;  Courtney  v.  Shropshire,  3  Littell,  266;  Doe  v.  Potts,  1  Hawks.  469. 

(2)  Lessee  of  tenants  in  common,  suing  for  the  whole  tract,  may  recover  as  much  as 
he  shows  title  in  and  demises  by  any  of  the  co-tenants.  A  judgment  for  more  Is  erro* 
neous.  Daniel  v.  Bratton,  1  Dana,  210.  Where  one  of  several  co-heirs,  lessors  in  eject- 
ment on  joint  and  several  demises,  is  barred  by  the  statute  of  limitations,  it  does  not 
affect  the  others.    Lewis  v.  BarksdaU,  2  Brock.  G.  G.  R.  436. 

(3)  The  year  ought  also  to  be  inserted,  though  the  omission  is  not  ground  of  nonsuit  \ 
•ee  Doe  d.  Parwu  y.  Meather,  8  M.  4;  W.  158. 
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Bome  day  after  the  title  of  the  lessor  of  the  plaintiff  accrued ; 
the  plaintiff  will  be  non-suited :  for  not  being  entitled  to  the  possessioa 
he  cannot  make  a  lease  :(1)  bat  in  a  case^)  where  the  demise  was  laid 
on  the  day  prior  to  that  on  which  the  right  of  entry  (for  forfeiture) 
accrued;  it  was  holden,  that  the  judge  at  Nisi  Prius  might,  under 
the  28rd  sect,  of  8  &  4  Will.  lY.  c.  42,  amend  the  declaration  by 

substituting*  the  date  of  a  day  on  which  the  right  of  entry 
[  "725  ]  was  complete.     The  surrenderee  of  a  copyhold  estate  after 

(idmittaneej  may  maintain  an  ejectment  against  the  surren- 
deror, on  a  demise  laid  on  a  day  between  the  time  of  surrender  and 
admittance;  because,  as  against  all  persons,  but  the  lord,  the  title  of 
the  surrenderee,  after  admittance,  is  perfect  as  from  the  time  of  the 
surrender,  and  shall  relate  back  to  it.{z)  So  in  ejectment  by  an  admin- 
istrator, the  demise  may  be  laid  on  a  day  after  the  intestate's  death^ 
but  before  administration  granted.(a)(2)  4th,  The  demise  may  be  for 
any  number  of  years;  this  part  of  the  declaration  being  a  fiction,  it 
will  not  be  any  objection  that  the  lessor  of  the  plaintiff  had  not  power 
to  grant  a  term  of  equal  duration  with  that  alleged.  Hence,  tenant 
from  year  to  year  may  declare  on  a  demise  for  seyen  years.  (&)  Care 
shoula  be  taken  that  the  term  stated  be  long  enough  to  admit  of  the 
plaintiff's  recoyering  possession  before  it  expires.(8)    5th,  If  the  eject- 

(y)  I>oe  d.  Edward*  v.  Leach^  Z'VL.k  Gr.  229 ;  3  Scott'f  N.  R.  609. 
\x)  Boldfut  V.  Clapham^  1  T.  R.  600. 

[a)  Le**e$  of  Fatten  y.  Pattm^  Alcock  k  NapieTi  493,  IreUad,  B.  B. 

[b)  Dot  T.  PwUr^  3  T.  B.  13. 

(1).  It  is  generally  necessar/  for  plaintiff  to  show  a  right  of  poBiession  in  lessor  at  date 
of  the  demise  and  at  the  time  of  action  brought.  Jaekeon  y.  Hughea^  1  Biackf.  421  ; 
Redman  v.  SaunderSf  2  Dana,  68.  At  common  law  the  heir  coald  not  recover  on  a 
demise  laid  in  his  ancestor's  life-lime,  because  he  had  not  then  the  right  of  possession. 
But  after  issue  joined  the  defect  is  cured,  in  Mississippi,  bj  the  statute  of  jeo&ils.  Winn 
T.  Co2<,  Walker,  119. 

(2)  bickmean  y.  ./aefoon,  6  Gowen,  147.  And  in  ejectment  bj  mortgagee  against 
mor^;agor,  the  demise  must  be  laid  as  of  a  day  subsequent  to  a  default  of  payment.   lb. 

(3)  But  the  courts  have  been  yery  liberal  in  permitting  plaintiffs  to  amend  in  this 
instance.  In  the  case  of  Povfer  d.  Boyct  and  another  y.  Rowt^  (in  Ireland,  Pasch.  1802,) 
the  term  expired,  whilst  the  case  was  depending  in  the  Exchequer  Chamber;  the  judg- 
ment haying  been  afSrmed,  a  motion  was  made  to  enlarge  the  term,  and  the  court  (Lord 
RedeedtUe,  G.,  assisted  by  the  chief  justices,)  on  the  authority  of  Dickene  y.  OreenwUe^ 
Garth.  3,  and  Vkare  y.  Haydon^  Gowp.  841,  made  an  order  to  amend  the  record  by 
enlarging  the  term.  A  writ  of  error  was  then  sued,  returnable  in  Parliament,  and  upon 
the  record  so  amended  being  transmitted,  the  plaintiff  in  error  complained,  by  petition 
to  the  House  of  Lords,  of  the  amendment  made  by  the  Gourt  of  Exchequer  Ghamber  as 
an  alteration  of  the  record,  and  prayed  a  writ  of  cerUorari  to  be  directed  to  the  Gourt  of 
Exchequer  Ghamber  to  transmit  the  record  in  its  original  form.  Upon  debate,  their 
lordships  refhsed  the  writ,  holding  the  amendment  to  have  been  properly  made,  and 
finally  affirmed  the  judgment  on  the  merits.  See  Leeete  of  Lawlor  y.  Murray^  1  Sch.  k 
Lef.  81,  n.  (a).  Bt  vide  Jaekeon  v.  HavUand^  13  Johns.  Rep.  229.  After  six  years'  service 
of  the  declaration,  leaye  was  given  to  amend,  by  adding  new  demises,  on  the  plaintiff's 
paying  all  the  costs  already  incurred,  in  case  the  defendant  should  choose  to  relinquish 
his  defence.  Jaekeon  v.  Kough^  1  Gaines'  Rep.  251.  The  terms  on  permission  to  amend, 
are,  that  defendant  have  twenty  days  after  service  of  the  amended  declaration,  to  elect 
whether  he  will  continue  to  defend ;  should  he  elect  to  defend,  then  he  is  to  have  the 
costs  usual  in  cases  of  amendment,  and  twenty  days  ttom  the  time  of  making  such  elec- 
tion, to  plead  dt  novo^  or  abide  by  his  former  plea.  If  he  elect  to  proceed  no  further, 
then  to  receive  all  his  costs  up  to  the  day  of  making  such  election.  Anon.  2  Gaines' 
Rep.  260 ;  Anon.  lb.  261 ;  Goleman,  49 ;  Jaekeon  v.  Smithy  6  Gowen,  39 ;  Jaekeon  v. 
TutOe,  Id.  590;  Woode  y.  OalhraUh^  2  Teates,  536;  Campbell  y.  Qralx^  6  Binn.  115; 
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ment  be  broucht  by  a  eorporation  ugffreg^tej{e)(l)  sn  infant,  or  for 
tithe8,(d)  regularly  the  declaration  ought  to  state  that  the  demise  was 
by  deed:  and  in  the  case  of  the  infant,  it  oaffht  to  appear  that  some 
rent  iras  reserved;  but  it  is  not  necessary  that  tiie  oeed  should  be 
proyed.(e)  In  ejectment  for  tithes,  the  declaration  used  to  set  forth 
the  nature  of  the  tithe.(/)  6th,  With  respect  to  the  description  of  the 
thing  demised,  it  may  be  observed  that  it  ought  to  be  made 
with  such  certainty,  that  the  sheriflf  may  *know,  from  an  [  ^726  ] 
inspection  of  the  record,  what  he  is  to  deliver  possession  of.(2) 

(c)  Garth.  890.    This  omiraion  will  be  aided  hj  verdict.    BuU.  K.  P.  98. 
(a)  SwadUng  ▼.  iW«,  Gro.  Jac.  613.    Omisaion  cured  by  yerdict.    Partridge  y,  BaUf 
Ld.  Rajm.  136. 
(e)  Furleg  v.  Wood^  1  Esp.  N.  P.  C.  198,  Eengon^  C.  J. 
(/)  Bull.  N.  P.  99. 

BidtUe  T.  Fmlay^  6  S.  Jt  R.  227;  Mavs  ▼.  Mantgomeiy^  10  Id.  192 ;  Soger*  v.  Bamet,  4 
Bibb,  480;  Cox  Y.  Laey,  3  Littell,  334;  leaner  y.  ffallj  5  Ear.  k  J.  437.  An  amendment 
of  a  declaration  by  adding  a  connt  stating  a  demise  under  a  new  title,  will  not  be  allowed. 
Den  T.  Babeockf  4  W.  G.  G.  R.  199;  Thomat  v.  Head^  1  Marsh,  460;  Dudley  v.  Orayaon, 
6  Monroe,  260.  Defendant  may  show  that  lessor's  title  has  expired.  Doe  r.  Westf  1 
Blackf.  133.  Plaintiff  may  with  leave  amend  his  declaration  by  changing  date  of  demise. 
Miller  v.  Shackeifordf  4  Dana,  267.  But  the  demise  cannot  be  extended  after  Judgment. 
CogkOl  V.  Burrm,  2  Id.  67. 

(1)  A  coiporatioQ  aggregate  cannot  make  a  lease  for  years  without  deed,  in  respect  of 
the  quality  of  the  incorporation.    1  Inst.  86,  a. 

(2)  In  a  declaration  the  plaintiff  must  truly  describe  the  premises,  but  need  not  set 
forth  his  estate  therein,  and  though  he  claim  the  whole,  he  may  recover  an  undivided 
interest.  Marrieon  v.  Sievene^  12  Wend.  170.  It  is  no  objection  in  ejectment  that  the 
titte  proved  varies  from  that  set  up  in  the  declaration ;  as  where,  in  ejectment  for  dower, 
the  title  is  shown  to  be  subject  to  a  previous  estate  in  dower  assigned,  and  the  declara- 
tion averred  generally  that  plaintiff  was  possessed  of  an  undivided  third  without  noticing 
the  previous  dower.    Bear  v.  Snyder^  11  Wend.  692. 

The  ancient  rule  required  the  description  of  the  premises  in  the  declaraUon  to  be  so 
certain  that  the  sheriff  might  Imow  fh>m  his  execution  exactly  of  what  to  deliver  posses- 
sion. The  relaxation  of  meX  rule  has  opened  the  way  to  numerous  vexatious  applica- 
tions to  correct  the  errors  of  the  sheriff  in  delivering  possession,  and  the  settled  rule  of 
the  Supreme  Gourt,  where  a  general  verdict  is  ^ven  for  the  plaintiff,  is  to  restrict  him 
to  the  taking^  possession  of  so  much  only  as  he  save  evidence  of  his  title  to  on  the  trial." 
Per  i^MiMcr,  Senator,  in  Seward  v.  Jackson  ex  dm.  Van  Wyek,  (in  error,}  8  Gowen  Bep. 
427. 

There  must  be  such  a  description  of  the  land  claimed  In  an  action  of  ejectment  as 
will  enable  the  sheriff  to  deliver  possession  after  Judgment.  Fenmek  v.  Floyd e  Leetee,  1 
Bar.  k  GiU  Rep.  172 ;  Clark  v.  Clark,  I  Verm.  Bep.  190 ;  Savfyer  v.  FitUy  4  Stew,  k 
Porter,  Rep.  366 ;  Jonee  v.  Porterf  3  Penn.  Rep.  132 ;  Pickett  v.  Doe,  6  Smed.  k  Marsh. 
I^p.  470;  ffarruon  v.  Stephem,  12  Rand.  170;  Van  Aleiyne  v.  Spraker,  13  lb.  678; 
f^e  V.  Ken^,  6  Harr.  k  John.  Rep.  166  ;  Brooke  v.  J\/ler,  2  Verm.  Rep.  348. 

As  to  what  description  of  the  land  is  sufficient,  see  BueeeU  v.  Fee,  1  Browne,  194; 
Orifiih  V.  Doheon,  3  Penn.  228 ;  Haun  v.  Norrie,  4  Binn.  77 ;  Fieher  v.  Lariek,  7  Serg.  k 
R.  Rep.  99 ;  Den  v.  Woodeon,  1  Hay w.  24 ;  Chamberlain  v.  Cratoford^  1  Bar.  k  H'Hen. 
355;  Redding  v.  ItCubbin,  lb.  368 ;  Barclay  v.  Howell,  6  Pet  49S  iFenwick  v.  Floyd,  1 
Bar.  k  Gill,  172 ;  Fouke  v.  Kemp,  6  Bar.  k  John.  136 ;  Talbot  v.  Wheeler,  4  Day,  448 ; 
Wooeier  v.  Butler,  13  Gonn.  Rep.  309  ;  Job  v.  TebbeU,  4  Oilman,  169. 

The  lessor  of  the  plaintiff  may  declare  for  an  indefinite  number  of  tracts  of  land,  and 
recover  according  to  the  quantity  to  which  he  proves  title.  Huggine  v.  Ketehum,  4  Dev. 
k  Batt  Rep.  414.  A  plaintiff  in  ^ectment,  claiming  under  a  deed  conveying  the  balance 
of  tract  of  land,  must  show  what  the  balance  is,  and  where  situate,  or  he  cannot 
recover.  TayUr  et  al,  v.  Taylor  et  oZ.,  3  A.  K.  Marsh.  Rep.  (Ey.)  19.  If  the  plaintiff  in 
^ectment  declare  for  the  whole,  he  may  recover  a  part ;  or  if  he  declare  for  a  part,  he 
nuy  recover  less ;  the  rule  is,  that  he  may  recover  less,  though  he  cannot  recover  more 
than  he  declares  for.  Lessee  o/Patton  et  al  v.  Cooper,  1  Gooke,  Rep.  133.  The  plaintiff 
may  recover,  though  the  defendant  be  in  possession  of  less  than  is  declared  for.  White 
▼.  Sasnt  OaironSf  1  Minor,  Rep.  331,  (Ala.) ;  MitcheU  v.  Olei>es,  1  Barr.  k  Johns.  607 ; 
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But  the  strictness  of  this  role  has  been'relazed  in  many  instances,  on 
the  ground  that  the  sheriff  is  to  take  his  information  from  the  party 
recoyering.(l)  7th,  The  ejectment  or  ouster  must  be  stated  to  have 
been  made  after  the  commencement  of  the  supposed  lease ;  but  it  is  not 
necessary,  although  usual,  to  mention  any  particular  day.(or)  It  is  suffi- 
cient, if  it  appear  on  the  face  of  the  declaration,  that  the  ouster  was 
after  the  term  commenced,  and  before  action  brought.(2)    It  was  form* 

(g)  MerrtU  v.  Smiih^  Cro.  Jac.  311. 

Mower  y.  JToimt,  20  Wend.  635 ;  2  Tidd's  Pract.  1192,  note  A.,  4tfa  Am.  ed. ;  Adams  on 
Ifject  p.  20,  and  notes,  4th  ed.  ' 

A  description  naming  the  conntj  and  township,  the  quantity  of  acres,  and  the  a4ioin- 
Ing  lands  by  which  the  tract  is  bonnded,  is  sufllcient.  Lagont  ▼.  MiUeTf  4  Seig.  k  R. 
Rep.  279. 

Where  a  statement  described  lands  as  "  a  certain  piece  or  parcel  of  land  situate  below 
and  a^oining  A.  township,  B.  county,  containing  forty  acres,  be  the  same  more  or  less, 
being  part  of  a  tract  of  land  conveyed  in  the  name  of  0.  D.,  and  bounded  by  land  snr- 
▼eyed  in  the  name  of  E.  F.,"  this  was  held  to  be  sufficient  description.  Thomat  r.  CvJpf 
4  S.  &  R.  271. 

In  ejectment,  a  description  of  the  land  claimed  as  two  houses,  one  bam,  eighty  acres 
of  arable  land,  twenty  of  woodland,  with  the  appurtenances,  in  Penn  township,  Korthnm- 
berland  county,  being  part  of  a  tract  of  land  surveyed  in  pursuance  of  a  warrant  granted 
to  W.  G.,  is  sufficient  after  verdict.  Haher  ei  al,  v.  Lariek  eial,,  7  8.  k  R.  dd ;  TaUboi  v. 
Wheeler,  4  Day,  448. 

(1)  JEJeetio  firmm  of  thirty  acres  of  land  in  D.  and  S.  The  defendant  was  found  guilty  of 
ten  acres,  and  as  to  the  residue,  not  guilty ;  and  it  was  moved,  in  arrest  of  judgment,  that 
it  is  uncertain  in  which  of  the  vills  this  land  lay,  and  therefore  no  judgment  can  be 
given,  nor  any  execution.  But  the  objection  was  overruled ;  and  it  was  adjudged  for 
the  plaintiff,' /or  the  eheriffehall  take  hit  information  from  the  party  for  what  ten  acres  the 
verdict  was.  Portman  v.  Morgan,  Cro.  Eliz.  466.  See  also,  to  the  same  effect,  Cotting' 
ham  V.  King,  1  Burr.  623,  and  Connor  v.  West,  5  Id.  2673.  But  see  Fhgd  v.  Fenwiek,  1 
Harr.  k  Gill,  172. 

(2)  In  a  declaration,  the  averment  of  title  must  be  of  a  day  subsequent  to  the  accruing 
of  the  title  of  plaintiff,  and  the  ouster  must  be  stated  as  having  happened  on  some  sub- 
sequent day.  It  is  not  essential  to  prove  it  as  laid  precisely.  It  is  enough  if  it  be  shown 
to  exist  before  the  day  laid  in  the  declaration,  and  in  ordinary  cases  it  is  not  necessaiy 
to  give  any  proof  whatever  of  the  ouster.  Siglar  v.  Van  JR^er,  10  Wend.  414 ;  JXekeneon 
V.  Jackson,  6  Cow.  147  ;  Coxe  v.  Joiner,  3  Bibb,  297 ;  Den  v.  M^Shane,  1  Green,  35.  Where 
the  demise  was  laid  on  the  Ist  Oct.  1819,  and  the  ouster  aftertoarde,  to  wit,  2d  April,  in 
said  year,  it  was  held  that  the  declaration  was  good,  and  that  the  ecilieet,  being  con- 
trary to  the  word  afterwards  and  the  precedent  matter  was  repugnant  and  void.  Arm' 
strong  v.  Elliott^  1  Blackf.  210;  Miller  v.  Shackelford,  4  Dana,  278.  The  time  of  the  de- 
mise must  be  laid  at  or  subsequent  to,  the  period  when  the  lessor's  right  accrued.  Van 
Allen  V.  Rogers,  1  Johns.  Gas.  283 ;  Obert  v.  Sordine,  1  Spencer,  394. 

A  demise  being  laid  in  ejectment,  before  the  title  of  the  lessor  of  the  plaintiff  accrued, 
cannot  be  taken  advantage  of  after  issue  joined.  WhiUington  et  al,  v.  Christian  et  a/.,  2 
Rand.  Rep.  353. 

If  in  ejectment  the  demise  and  ouster  be  laid  precedent  to  the  plaintiff's  title,  it  is 
cured  by  the  act  of  jeofails.  Duvall  et  al,  T.  Bibb,  3  Call's  Rep.  362;  Winn  v.  C<^9 
Heirs,  Walker,  Rep.  119. 

A  copy  of  a  declaration  in  ejectment,  having  been  delivered  to  the  sheriff  to  be  served, 
St  was  discovered  that  the  lessor  had  died  before  the  date  of  the  lease.  Before  the  return 
day  another  declaration  stating  the  lease  before  the  lessor's  death,  was  delivered  and  filed. 
A  motion  to  quash  the  proceedings  was  refhsed.  Lessee  of  Ferguson  v.  SmdUman,  Addis. 
Rep.  12.  In  an  action  of  ejectment,  the  demise  in  the  declaration  was  stated  to  be  on 
the  1st  of  January,  1801,  and  the  conveyance  offered  in  evidence  under  which  the  plain- 
tiff, claimed,  was  dated  on  23d  February,  1802,  held,  that  an  ejectment  is  an  action  to 
tiy  the  right  of  possession  to  the  land  in  controversy.  The  lease,  entry  and  ouster  laid 
in  the  declaration  are  fictitious,  and  substituted  in  the  place  of  a  real  lease,  actual  entry 
and  ouster.  The  time  of  the  demise  is  matter  of  substance,  and  not  form,  the  plaintiff 
must  show  a  title  in  his  lessors,  anterior  to  the  time  of  the  demise ;  because,  without  snch 
title,  they  could  not  make  a  real  lease.  Wood  v.  Orundy  et  al,.  Lessee^  3  Harr.  k  Johns. 
Bep.  13.  • 
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etly  tmnal  for  the  declaration  In  ejectment  by  original,  to  repeat  the 
"whole  of  the  original  writ;  but  now,  by  a  general  rule  of  all  courtB,(A) 
the  rules  heretofore  made  in  the  courts  of  King's  Bench  and  Com- 
mon Pleas  respectively,  for  avoiding  long  and  unnecessary  repetitions 
of  the  original  writ  in  certain  actions  therein  mentioned,  shall  be  ex- 
tended and  applied,  in  the  courts  of  King's  Bench,  Common  Pleas,  and 
Exchequer  of  Pleas,  to  all  personal  and  mixed  actions;  and  in  none  of 
such  actions  shall  the  original  writ  be  repeated  in  the  declaration,  but 
only  the  nature  of  the  action  stated  in  manner  following,  viz.  ^^  A.  B. 
was  attached  to  answer  C.  D.  in  a  plea  of  trespass,  or  in  a  plea  of  tres- 
pass and  ejectment,(t)  or  as  the  case  may  be;  and  any  further  state- 
ment shall  not  be  allowed  in  costs," 

Cf  the  Notice  eviscribed  to  the  Declaration. — To  the  declaration  is 
sabscribed  a  notice  to  the  tenant  in  possession  from  the  casual  ejector, 
and  subscribed  with  his  name,  signifying,  that  unless  the  tenant  appear, 
&c.,  in  the  term  next  ensuing  tnat  in  which  the  declaration  is  served, 
and  by  rule  of  court  cause  himself  to  be  made  defendant,  in  the  room 
of  the  casual  ejector,  he  shall  suffer  judgment  to  be  entered  against 
him,  and  the  tenant  will  be  turned  out  of  possession.  It  is  not  neces- 
sary that  there  should  be  any  date  to  the  notice.(i)  At  t}ie  time  when 
the  copy  of  the  declaration  and  notice  is  delivered  to  the  tenant  in 
possession,  he  must  be  informed  of  the  nature  of  the  proceeding, 
and  the  notice  should  be  read  to  him,  or  the  substance  of  it  fully 
explained.  But  if  the  tenant  upon  whom  the  declaration 
is  personally  served,  is  an  ^attorney,  no  explanation  is  neces-  [  *727] 
8ary.(2)    Tne  delivery  of  the  declaration  and  notice  accom- 

Saniedf  with  the  explanation  above  mentioned,  is  called  service  of  a 
eclaration  in  ejectment.(l)  Formerly,  landlords,  to  whom  a  right  of 
entry  had  accrued  during  or  immediately  after  Hilary  and  Trinity 
Terms  respectively,  were  unable  to  prosecute  ejectments,  so  as  to 
try  the  same  at  the  asnzee  immediately  ensuing;  but  now,  by  stat, 
11  Geo.  IV.  and  Will.  IV.  c.  70,  s.  86,  [28rd  July,  1880,]  "in  aU 
actions  of  ejectment  by  any  landlord  against  his  tenant,  or  against  any 
person  claiming  through  or  under  such  tenant,  for  the  recovery  of  any 
lands  or  hereditaments  where  the  tenancy  shall  expire,  or  the  ri^ht  of 
entry  shall  accrue  in(2)  or  after  Hilary  or  Trinity  Terms  respectively, 
it  shall  be  lawful  for  the  lessor  of  the  plaintiff,  at  any  time  within  ten 
days  after  such  tenancy  shall  expire,  or  right  of  entry  accrue,  to  serve 
a  declaration  in  ejectment,  entitled  of  the  day  next  after  the  day  of 
the  demise  in  such  declaration,  whether  the  same  shall  be  in  term  or  in 
vacation,  with  a  notice  thereunto  subscribed,  requiring  the  tenant 


(h)  R.  G.  H.  T.  2  Win.  IV.  Reg.  IV. 

For  form  of  declaration  by  original.  Bee  above  rule. 
Per  PaUuon^  J.,  Dm  d,  JSvant  y.  Roe,  2  A.  A  B.  12. 
I)  Doe  d.  Duke  of  PorUand  r.  Roe,  3  M.  &  Gr.  397  ;  4  Scott'i  N.  R.  22. 


f 


n)  See  Jaek$onT.  StUet,  1  Cow.  222. 


That  is,  in  fbU  term.  Trinity  Term  begins  on  the  22nd  of  May,  (s.  6).  Where 
the  right  accmed  on  the  20th  of  May,  after  the  essoin  day ;  bat  before  the  first  day  of 
term,  it  was  holden,  that  the  statute  did  not  apply.    Doe  y.  Rot,  1  Bowl.  P.  G.  79. 
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in  poflseflsion  to  appear  and  plead  within  ten  days ;  and  proceedings 
Bhall  be  had,  and  mies  to  plead  entered  and  given,  as  nearly  as  may 
be,  as  if  snoh  declaration  had  been  duly  served  before  the  precedine 
term.  Provided,  that  no  judgment  shall  be  siffned  against  the  caso^ 
ejector,  until  default  of  appearance  and  plea  witnin  such  ten  days,  and 
^at  at  least  six  clear  days'  notice  of  trial  shall  be  given  to  the  defend- 
ant, before  the  commission  day  of  the  assises  at  which  such  ejectment 
is  intended  to  be  tried.  (1)  Provided  also,  that  defendant  may,  at  any 
time  before  trial,  apply  to  a  judge,  by  summons  in  the  usual  manner, 
for  time  to  plead,  or  for  staying  or  setting  aside  the  proceedings,  or  for 
postponing  the  trial  until  the  next  assises,  and  the  judge  mav  make 
such  order  as  to  him  shall  seem  expedient."  By  sect.  37,  the  declara- 
tion may  be  entitled  specially  of  the  dav  next  aiier  the  day  of  demise, 
whether  in  term  or  in  vacation.  The  foregoing  statute  is  confined  to 
issuable  terms.(m) 


[*728]       .     *Vn.  Of  the  Service  of  I>eelaration.{2) 

The  tenant  or  tenants  in  possession  may  be  served  personally 
at  any  place.  But  in  cases  where  tenant  m  possession  cannot  be 
served,  service  on  the  wife  of  tenant  in  possession  must  be  either 
on  the  land  in  question,  or  at  the  dwelling-house  of  the  husband. 
In  this  case,  from  the  fact  of  the  wife  being  served  on  the  premises,(n) 
or  at  the  dwelling-house  of  the  husband,  though  not  on  the  premises,  the 
court  presumes  that  the  parties  are  living  together  as  man  and  wife, 
and  that  the  husband  has  notice  of  the  proceraings:  and  on  this  pre* 
sumption,  such  service  is  deemed  good.  Where  premises  demisea  on 
lease  to  one  person,  have  been  underlet  to  others,  it  is  necessary  to 
serve  separately  all  the  under-tenants.(oX8)  Service  on  one  of  several 
joint-tenants  has  been  ho]den(/^)  sufficient.    So  service  on  the  messen* 

fer  in  possesion  of  the  premises,  and  on  the  official  assignee,  tenant 
eing  bankrupt,  (g)  Where  the  tenant  in  possession  had  rendered  the 
premises  inaccessiole,  and  had  evaded  personal  service,  the  court  held 
It  sufficient  to  leave  the  declaration  and  notice  at  the  counting-housefr) 
of  the  tenant  in  possession.  Where  a  tenant  in  possession  had  ab- 
sconded, leaving  the  key  of  his  house  in  the  hands  of  a  broker,  with 

(m)  Dot  T.  Roe^  2  G.  &  J.  46. 
fnf  Dot  d.  Morland  y.  Bayliu^  6  T.  R.  766. 
[o)  Dot  d.  Lord  Darlington  y.  Coek,  4  B.  A  0.  269. 
[p)  Dot  d.  Clothier  y.  Sot,  6  Dowl.  (P.  C.)  291. 
q1  Dot  d»  Baring  y.  Rot,  6  Dowl.  (P.  G.)  466. 
r)  Dot  d.  Barrow  y.  Rot,  1  M.  &  Qr.  238;  1  Scott's  N.  R.  26. 


(1)  It  is  not  necessary  to  proye,  at  the  trial,  under  this  section,  the  notice  of  trial. 
Dot  d.  Antrobiu  y.  Jqfhton,  B.  B.  E.  T.  1832.  Jeryis's  New  Roles  and  statates,  drd  edit, 
p.  143,  n. 

(2)  See  Adams  on  Ejectment,  234,  and  cases  cited  in  notes  to  4th  Am.  ed. 

(3)  See  Campbtll  y.  Harper,  3  W.  G.  G.  R.  366 ;  BtDowtU  y.  King,  4  Dana,  67. 
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inBtruetions  to  let  the  house;  it  was  hoIden,(«)  that  service  of  the 
declaration  on  the  broker,  and  fixing  a  copy  on  the  door  of  the  house, 
iras  snfficient*  Personal  service  on  a  Innatic  in  an  asylnm,  no  com* 
mittee  having  been  appointed,  and  a  copy  of  the  declaration  having 
been  also  served  upon  the  lunatic's  servant  upon  the  premises,  has  been 
holden  8ufficient.(^) 

In  ejectment  for  part  of  the  bed  of  the  Grand  Junction  Canal, 
service  of  the  declaration  on  the  clerk  of  the  Grand  Junction  Canal 
Company  (which  is  a  corporation,^  at  their  office,  was  held  sufficient  for 
a  rule  nisi  for  iudgment  against  tne  casual  ejector.(tf) 

Service  on  tne  servant,  child,  or  niece,  of  the  tenant  in  possession,  on 
the  premiseiy  is  good  service,  provided  the  service  be  afterwards  acknow- 
ledged by  the  tenant  himself,  and  it  appears  that  he  has  received  it  before 
the  term,(rr)  but  not  otherwise  ;(y)  and  a  mere  acknowledgment  of  the 
wife  is  not  sufficient(2.)  If  the  tenant  or  his  wife  refuse  to  receive  the 
declaration,  &c.,  a  copy  of  it  should  be  left  for  them,  or  affixed  to  the  pre- 
mises: so  if  there  be  not  any  person  in  possession  of  the  thine 
demised,  ft  copy  of  the  declaration  *and  notice  should  be  affixed  [  *729  ] 
to  some  conspicuous  part*  Where  there  is  any  thing  unusual  in 
the  manner  of  serving  the  declaration,  it  should  oe  mentioned  to  the 
court  on  moving  for  judgment  asainst  the  casual  ejector ;  and  if  the  court 
are  satified  that  the  tenant  has  nad  notice  of  the  declaration,  they  will 
make  the  rule  for  judgment  absolute  in  the  first  instance;  if  doubtful, 
they  will  grant  a  rule  requiring  the  tenant  to  show  cause  why  the 
service  should  not,  under  the  special  circumstances,  be  deemed  suffi* 
dent,  and  they  will  prescribe  the  mode  of  serving  the  rule.(a)(l)  Ser- 
vice(5)  before  the  first  day  of  the  term  is  now  sufficient.  It  was  holden 
not  to  be  sufficient  that  the  declaration  served  on  a  member  of  the  family 
of  the  tenant  in  possession,  came  into  the  hands  of  the  tenant  before  the 
firt  day  of  the  term,  unless  evidence  that  the  declaration  had  so  reached 
the  hands  of  the  tenant,  was  in  possession  of  the  lessor  of  the  plaintiff 
early  enoueh  to  enable  him  to  move  for  judgment  on  the  first  day  of 
the  temL^^  In  a  later  case,  where  it  appeared  that  after  repeated 
onBuceesstul  attempts  to  effect  personal  service  on  the  tenant,  a  copy  of 
the  declaration  was  left  with  his  clerk^  at  his  office,  on  the  premises,  on 
the  21st  of  May,  the  day  before  the  term,  and  that  the  declaration  and 
notice  were  on  the  same  day  served  at  his  residence,  on  his  daughter, 
and  on  the  following  day  a  letter  from  the  tenant's  attorney,  dated 
May  the  24th,  was  received  by  the  attorney  of  the  lessor  of  the  plaintiff, 

[«)  Doe  d,  Scott  V.  Rotj  6  Bingh.  K.  0.  207» 

\t)  Doe  d.  Oibbdrd  T.  Roe,  3  M.  *  Gr.  87 ;  3  ScoU'b  5.  B.  363. 

[v)  Doe  d.  Fisher  y.  Roe,  10  V.  k  W.  21. 

Iz)  Roe,  Leeeee  of  Hamhrook  y.  Doe,  14  East,  441. 

ryl  Doe  d.  Lord  Dinorben,  y.  Roe,  2  IL  Jt  W.  374.  (t)  1  Bo8.  k  Pul.  384. 

\a)  See  SprtghO^  y.  Duneh,  2  Burr.  1116 ;  Fenn  y,  Denn,  2  Barr.  1181 ;  Leeeee  <tf  Meihold 
▼.  Iforight,  1  BL  B.  290;  Gulliver  y.  Wageiqf,  1  BL  B.  317;  Doe  d,  Eindle  y.  Roe,  3  M. 
ft  W.  279. 

(h)  B.  G.  T.  T.  1  Win.  IV.    See  ante,  p.  723. 

(e)  Doe  d.  Bmeley  y.  Roe,  1  H.  Jt  Gr.  840. 

(1)  See  note  (2),  ante,  p.  722,  and  cases  there  cited;  Adamg  on  Bject.  p.  236,  and 
cases  in  notes  to  4th  Am.  ed. 
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stating  tliat  the  tenant  had  put  the  declaration  into  his  hands,  the  role 
absolute  was  granted.(d!)  Semhle^  that  although  an  administrator  may 
lay  the  demise  on  a  day  after  the  death  of  intestate,  and  before  grant  of 
administration^  yet  the  declaration  ought  not  to  be  serred  until  after 
administration  has  been  granted,  (e) 


YIIL  Of  the  subsequent  Proceedings,  Judgment  against  Casual 
Ejector,  p.  729;  Appearance  of  Defendant,  p.  780;  Consejit 
Bule,  p.  781;  Stat.  11  Geo.  IL  c.  19,  s.  13,  enabling 
Landlord  to  defend,  p.  782. 

If  the  tenant  in  possession  does  not  appear  according  to  the  notice 
subscribed,  and  enter  into  a  rule  called  the  consent  rule,  the  plaintiff 
may,  at  the  beginning  of  the  term  in  which  the  tenant  in  possession 
ought  to  have  appeared,  move  the  court  for  judgment  a^inst 
[  "^780  ]  the  casual  ejector.  It  is  not  too  late  to  make  this  motion  '^'in  the 
term  following  that  in  which  the  tenants  have  had  notice  to 
appear.  ({2(2)  Before  this  motion  can  be  made,  a  rule  to  plead  must  be 
giyen,(ee)  and  the  motion  itself  must  be  founded  on  an  affidavit  of  service 
of  declaration,  either  on  the  tenant  in  possession,  or  in  such  manner  as 
shall  satisfy  the  court,  that  the  tenant  in  possession  has  had  notice  of  the 
proceeding  ;(1)  and  the  affidavit  must  state  that  the  declaration  has  been 
explained^)  as  well  as  read  over  at  the  time  of  service.  The  time  for 
appearance  depends  on  the  situation  of  the  premises. 

1.   Where  the  Premises  lie  in  London  or  Middlesex. 

The  tenant  in  possession  must  appear  within  four  days,  inclusive, 
next  after  the  motion  for  judgment,  if  such  motion  be  made  at  the 
beginning  of  the  term.  But  where  it  is  in  a  more  advanced  stage  of 
the  term,  the  court  will  exercise  their  discretion,  and  order  the  tenant 
to  appear  immediately,  or  within  one  or  two  days,  so  that  the  plaintiff 
may  give  notice  of  trial  within  the  term.  If  the  motion  for  judgment 
is  made  within  the  last  four  days  of  the  term,  the  tenant  has  until  two 
days  before  the  essoin  day  of  the  subsequent  term  to  appear  in. 

!By  B.  G.  C.  P*,(j^)  motion  for  judgment  against  casual  ejector  in 

(d)  Doe  d,  Oibbard  ▼.  Boe,  3  M.  &  Gr.  87;  3  Scott's  N.  R.  363. 

{e)  See  argument  in  Keene  r.  Dee,  B.  R.  Ireland,  Alcock  k  Napier,  496,  n. 

(dd)  Doe  d.  Walker  ▼.  Roe,  9  M.  ^  W.  426.  (ee)  R.  T.  18  Car.  11.  B.  R. 

(/)  Doe  d.  Wade  y.  Roe,  6  Dowl.  P.  0.  61.  {g)  4  Bingh.  N.  C.  366. 

(1)  Service  of  a  declaration,  however  informal,  is  such  notice  to  the  tenant,  that  notice 
of  a  Bubsequent  order,  e,  g.  to  show  cause  against  amending,  may  be  put  up  in  the  clerk's 
office.  Jackeon  y.  Slilee,  1  Gaines'  Rep.  249.  Affixing  the  declaration  on  a  post  in  a 
conspicuous  place  on  the  premises,  when  the  same  are  unoccupied,  and  there  is  no  build- 
ing thereon,  is  a  good  service  in  an  action  by  landlord  against  tenant.  Hvane  y.  Moron, 
12  Wend.  180.  Judgment  by  default  without  service  of  the  common  order  is  erroneous. 
Weatherhead  v.  Cunningham,  4  Dana,  78.  Where  a  judgment  against  the  casual  ejector 
is  set  aside  in  consequence  of  defect  in  the  affidavit  proving  service  of  the  declaration, 
if  the  tenant  is  turned  out  of  possession,  a  writ  of  restitution  will  be  awarded,  with  costs. 
Den  v.  AppUgate,  7  Ualst.  321.    See  Adams  on  Ejectment,  268-281. 
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ejectment  in  London  and  Middlesex,  may  be  made  on  any  day  daring 
tenn.  "> 

2.   Where  the  PremUee  lie  elsewhere  than  in  Land<m  or  MiddUeex. 

[See  mU^  p.  727,  Stat.  11  Geo.  lY.  and  1  Will.  IV.  c.  70,  s.  36.] 

The  motion  for  judgment  in  this  case  may  be  made  at  any  time  within 
the  term,  in  which  tne  tenant  is  called  on  to  appear ;  because  the 
tenant  has  four  days  after  the  end  of  sach  term  to  appear  in.(l)  This 
motion  may  also  be  made  in  the  term  after  that(A)  in  which  the  tenant 
18  required  to  appear. 

By  R.  G.  H.  4  yict.,(i)  a  party  entitled  to  appear  to  a  declaration 
in  ejectment,  may  appear  and  plead  thereto  at  any  time  after  service 
of  such  declaration,  and  before  the  end  of  the  fourth  day  after  the 
term  on  which  the  tenant  is  required  by  the  notice  to  appear,  and  may 
proceed  to  compel  the  plaintiff  to  reply  thereto,  or  may  sign  judgment 
of  non  pros.,  notwithstanding  such  plaintiff  may  not  have  obtained  a 
rule  for  judgment  on  such  seryice  of  declaration ;  and  a  plaintiff  who 
may  have  omitted  to  obtain  a  rule  of  judgment  within  the  time  pre> 
scnbed  by  the  present  rules  and  practice,  shall  be  entitled,  on 
production  of  such  plea,  to  an  order  of  a  *judge  for  leave  to  [  "^731  ] 
draw  up  a  rule  for  judgment,  as  of  the  time  of  which  such 
rule  for  judgment  should  have  been  obtained. 

K  the  tenant  appears,  then  he  enters  into  the  consent  rule,  the  sub- 
stance of  which  is  as  follows: — 1st,  He  consents  to  be  made  defendant 
instead  of  the  casual  ejector.(2)  2nd,  To  appear  at  the  suit  of  the 
plaintiff;  and  if  the  proceedings  are  by  bill,  to  file  conmion  bail.  Srd, 
To  receive  a  declaration  and  plead,  ]Not  Guilty.  4th,  At  the  trial  of 
the  issue,  to  confess  lease,  entry,  and  ouster,  and  insist  upon  title 
only.(3)  To  this  rule  are  added  the  following  conditions : — 1st,  If  at 
the  trial  the  defendant  shall  not  confess  lease,  entry,  and  ouster,  where- 


i 


A)  Dot  d,  Barth  y.  Roe^  4  Bingh.  N.  0;  675. 

t)2U.k  Gr.  239;  2  ScoU's  N.  R.  430;  1  Q.  B.  1 ;  4  P.  &  D.  522. 


(1)  Settinff  aside  drfauU,  Where  the  defendant  swears  to  merits,  and  no  trial  has  been 
lost,  a  regular  de&nlt  will  be  set  aside,  on  payment  of  costs,  to  let  in  the  tenant  to  defend 
his  possession.  Jackmrn  v.  Stilet^  4  Johns.  Rep.  489.  So  where  the  plea  and  consent 
mle  miscarried  through  mistake,  and  never  reached  the  plaintiffs  attorney,  judgment 
by  default,  and  writ  of  possession,  were  set  aside,  on  payment  of  costs.  The  court  will 
go  further  to  protect  the  possession,  where  it  can  be  done  without  injury  to  the  plaintiffs 
daim,  Uian  it  is  willing  in  other  cases  to  proceed.  Jackton  y.  Stiletf  1  Gaines'  Rep. 
603.  That  the  tenant  supposed  that  the  Supreme  Court  was  held  at  the  Circuit,  was 
holden  a  sufficient  excuse.    3  Id.  133. 

(2)  An  infant  has  a  right  to  be  admitted  as  defendant  on  the  usual  terms,  and  the 
court  should  appoint  a  guardian.  QUu$  y.  Murphy^  2  Blackf.  293.  A  person  claiming 
only  by  a  title-bond  is  not  entitled,  as  his  claim  is  equitable  only.  Read  y.  Webster. 
lb.  309. 

p)  The  signing  the  consent  rule,  deliyering  a  new  declaration,  putting  in  common 
bail,  and  filing  a  plea,  are  all  simultaneous  acts.  Jackson  y.  Visekerj  2  Johns.  Gas.  106 ; 
S.  O,  Coleman,  115;  Jackson  T.  Woodward^  2  lb.  110;  8.  (7.  Coleman,  120.  Tenant 
in  c<^mmon  ought  to  enter  into  the  consent  rule  specially,  otherwise  he  cannot  object 
that  uo  actual  ouster  was  proyed  at  the  trial.  Jackson  y.  Penniston^  4  Johns.  Rep.  311. 
See  Adams  on  Ejectment,  283. 

VOL.  n. 
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by  plamtiff  shall  not'  be  able  to  prosecute  his  suit,  defendant  shall  pgj 
to  plamtiff  the  costs  of  the  non  pros.,  and  judgment  shall  be  enter^ 
against  the  casual  ejector  by  default.  2nd,  If  a  verdict  shall  be  given 
for  defendant,  or  plaintiff  shall  not  prosecute  his  suit  for  any  other 
cause  than  the  non-confession  of  lease,  entry,  and  ouster,  the  lessor  of 
the  plaintiff  shall  pay  costs  to  the  defendant.^1^  Defendants  havine, 
in  many  instances,  put  the  plaintiff,  after  the  title  had  been  established^ 
to  give  evidence  that  the  defendant  was  in  possession  at  the  time  of 
ejectment  brought,  and  many  plaintiffs  having  been  nonsuited  for  want 
of  such  proof,  and  such  practice  being  considered  as  contrary  to  the 
true  meaning  of  the  consent  rule,  it  was  ordered,  (A;)  that  the  defendant 
should  specify,  in  the  consent  rule,  for  what  premises  he  intends  to  de- 
fend, and  should  consent  to  confess,  that  he  or  (if  he  defends  as  landlord) 
his  tenant  was  in  possession  thereof  at  the  time  of  the  service  of  declara- 
tion ;  and  if  upon  the  trial  he  should  not  confess  such  possession,  as 
well  as  lease,  entry,  and  ouster,  whereby  the  plaintiff  should  not  be  able 
further  to  prosecute  his  suit,  then  no  costs  should  be  allowed  for  not 
further  prosecuting  the  same,  and  the  defendant  should  pay  costs  to 
the  plaintiff.f2)  N.  It  is  not  incumbent  on  the  plaintiff,  in  ordinary 
cases,  to  proauce  the  consent  rule;(Q  the  only  instance  in  which  it  can 
now  be  necessanr  to  produce  the  rule  is,  where  the  plaintiff,  directing 
his  case  to  certam  premises,  the  other  party  contends  that  he  does  not 
defend  for  those ;  there  it  may  be  requisite  to  produce  the  rule,  to  show 
for  what  he  does  defend. 

Formerly,  by  the  practice  of  Q.  B.,  the  plea^and  consent  rule  were 
filed  at  the  chambers  of  one  of  the  judges  of  that  court ;  but  now,(m) 
the  plea,  with  the  consent  rule  annexed  thereto,  is  to  be  delivered  in 
like  manner  as  pleas  in  other  actions. 

Where  the  tenant  in  possession  is  merely  an  under-tenant  to  some 

other  person,  as  soon  as  the  declaration  in  ejectment  is  deli- 

[  *732  ]  vered  to  him,  he  is  obliged,  by  stat.  11  Geo.  IL  c.  19,  s.  *12, 

to  give  notice  of  such  delivery  to  his  landlord,  under  pain  of 

forfeiting  three  years'  improved(n)  or  rack  rent  of  the  premises  holden. 

N.  This  penalty  does  not  attach  on  the  tenant  of  mortgagor,  who  omits 

(k)  Reg.  Gen.  B.  R.  M.  T.  1820 ;  4  B.  ft  A.  196  ;  G.  B.  H.  T.  1821 ;  2  B.  ft  B.  470 ;  Ezch. 
2  Oeo.  I V .  This  rale  extends  to  manlcipal  corporations.  Doe  d.  Parr  t.  JSo«,  1  Q.  B. 
YOO  ;  1  G.  ft  D.  220.      ' 

(/)  Doe  d,  Oreavet  v.  Jtabyy  2  B.  A  A.  948.  («)  R.  G.  H.  1  Vict  7  A.  ft  B.  972. 

(n)  See  Crocker  v.  Fotherffill,  2  B.  ft  A.  652. 

(1)  See  Jaekeon  y.  StiUij  3  Wend.  420,  where  the  court  stayed  proceedings,  on  the 
tenant  offering  to  surrender  the  premises,  pay  costs,  and  enter  into  a  stipulation  as  to 
mesne  profits,  giving  the  plaintiff  the  same  rights,  as  if  judgment  were  entered  against 
the  casual  ejector. 

(2)  Confession  of  lease,  entry,  and  ouster,  supersedes  the  necessity  of  proof  of  actual 
ouster,  even  when  the  tenant  claims  to  hold  as  tenant  in  common  with  plaintiff.  iVy  v. 
Smithy  2  Dana,  40.  Plaintiff  in  ejectment  against  eleven  persons  in  possession  of  distinct 
portions  of  the  premises  claimed  holding,  by  separate  titles,  though  all  deriyed  from  the 
same  source,  but  without  any  connection,  will  be  compelled,  on  application  of  defendants, 
to  enter  into  a  separate  consent  rule  with  each.  Jaekeon  ▼.  ScoviUe^  6  Wend.  96.  Under 
a  special  consent  rule  to  admit  lease,  entry,  and  ouster,  in  case  an  actual  ouster  is  proved, 
but  not  otherwise,  such  ouster  must  be  shown,  or  the  plaintiff  will  faiL  Jackton  v.  Leek, 
12  Wend.  105. 
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to  give  Iiim  notice  of  ejectment  brought  by  mortgagee,  1  T.  B.  647 ; 
because  the  statute  only  extends  to  eases  where  ejectments  are  brought 
inconsistent  with  landlord's  title.  This  wise  provision  of  the  statute 
was  intended  to  prevent  fraudulent  recoveries  of  the  possession,  by  col- 
lusion with  the  tenant  of  the  land.  And  by  the  same  statute,  s.  13, 
the  court  where  the  ejectment  is  brought,  is  empowered  to  suffer  the 
landlord(o)  to  make  himself  defendant  with  tenant,  if  he  shall  appear ; 
and  by  the  same  clause,  although  if  the  tenant  shall  refuse  or  neglect 
to  appear,  judgment  shall  be  signed  against  the  casual  ejector,  yet  the 
landlord  shall  be  permitted  to  appear  by  himself,  on  his  consenting  to 
enter  into  the  usual  rule ;  and  judgment  against  the  casual  ejector  shall 
be  stayed  untU  further  arder.{p){l)  Who  shall  be  considered  a  land- 
lord,  within  the  meaning  of  this  act,  is  sometimes  a  difficult  question  to 
determine  :(2)  the  following  persons  have  been  so  considered :  1.  Devisee 
in  trust,  4  T.  B.  122.  2.  In  Doe  d.  Tilyard  v.  Cooper^  a  mortgagee 
under  the  defendant  was  permitted  to  defend  with  him.(j)  The  follow- 
ing persons  have  not  been  deemed  landlords  within  the  meaning  of  this 
act :  1.  A  devisee,  where  the  ejectment  was  brought  by  the  heir ;  Bee 
d.  Leake  v.  Doe^  M.  29  Geo.  II.  C.  B.  Bull.  N.  P.  95.  2.  A  mort- 
gagee,  who  had  never  received  rent,  ib.  The  question  to  be  considered 
in  all  cases  is,  whether  the  party  applying  to  defend  as  landlord,  be 
himself  interested  in  the  event  of  the  suit;  or  whether  he  be  merely  set 
in  motion  for  the  purposes  of  some  other  person :  if  the  latter  be  the 
case,  the  court  will  not  permit  a  mortgagee  to  defend  as  landlord.(r) 
8.  Cestui  que  trusty  not  having  been  in  possession.  8  T.  B.  783.  In  all 
cases  of  vacant  possession,(8^  unless  such  as  are  within  stat.  4  Geo.  II. 
c.  28  (which  see  in  next  section,)  no  person  claiming  title  will  be  let  in 
to  defend;  but  he  who  can  first  seal  a  lease  on  the  premises,  must  ob- 
tain possession,  and  any  other  person  claiming  title  may  eject  him  if  he 
can ;  and  by  the  course  of  the  court,  no  defence  can  be  made  in  these 
cases  but  by  the  defendant  in  the  ejectment,  who  is  a  real  ejector.  In 
Martin  v.  J)avi8j  Str.  914,  the  court  refused  to  let  the  parson  of  Hamp- 
stead  chapel  defend  for  right  to  enter  and  perform  divine  service  only ; 
notwithstanding  the  case  of  HoUingmfforth  v,  Brewster^  Salk.  256,  ob- 

(0)  Landlord  might  have  defended  with  tenant  before  this  statutei  Salk.  257 ;  7  Mod. 
70 ;  3  Bnrr.  1301 ;  but  the  2nd  proTision  in  this  section  is  new. 

{p)  See  Jonu  y.  Edwardt,  Str.  1241 ;  IJaekion  ▼.  StiUt,  4  Johns.  Rep.  493.] 
(g)  8  T.  R.  646. 

irj  Doe  d.  Pearion  ▼.  jRoe,  6  Bingh.  613. 

(t)  Arg.  per  Eyre^  Seijt.  and  said  by  the  reporter  to  be  the  constant  practice.  jE^. 
Beauehampj  Barnes,  4to.  edit  177. 

(1)  Where  a  third  person  applies  to  be  admitted  as  defendant,  he  must  show  he  is  the 
landlord,  or  other  proper  person.  J>m  t.  Lanning^  6  Halst  185.  Plaintiff  cannot  insist 
on  making  the  tenant  in  possession,  defendant  with  the  landlord.  Do€  t.  Roe,  4  Ohio, 
442.  A  feme  covert  trustee  of  a  corporation  expired,  cannot  be  admitted  to  defend 
in  place  of  tenant,  withont  her  husband.  People  v.  Webeter,  10  Wend.  554.  Where  A. 
and  B.  are  admitted  as  defendants,  the  former,  as  tenant,  and  the  latter  as  landlord,  A. 
ia  precluded  from  afterwards  showing  he  was  lessor's  tenant,  and  entitled  to  notice  to 
quit    Jonei  y.  Doe,  1  Blackf.  351. 

(2)  See  Wianer  y.  Wilcocke,  Coleman,  66;  Jaekeon  v.  IfEvay,  I  Gaines'  Rep.  161;  Jack- 
ton  y.  Slilee,  10  Johns.  Rep.  67. 
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eerving  that  that  ease  had  often  been  denied  Bmoe.(l)  If  a  partjr 
should  be  admitted  to  defend  as  landlord,  whose  title  ia  ineon- 

[  *7SZ  ]  sistent  *with  the  possession  of  the  tenant,  the  lessor  of  the 
plaintiff  may  apply  to  the  court,  or  to  a  judge  at  chambers, 

and  have  the  rule  discharged  with  costs.(£) 


EX.  Cf  the  Proceedings  in  Ejectment^  directed  by  Stat.  4i  Geo.  II.  c. 
28,  9.  2,  in  order  to  obviate  the  Difficulties  attending  Re-entries 
at  Common  LaijOj  for  Non-payment  of  Bent  Arrear^  v.  783 ; 
Of  the  Proceedings  where  the  Possession  is  vacant^  p.  7§5. 

By  Stat.  4  Geo.  11.  c.  28,  s.  2,(2)  it  is  enacted,  **  That  in  all  cases 
between  landlord  and  tenant,  when  half  a  year's  rent  shall  be  in  arrear, 
and  the  landlord  has  a  ri^ht  of  entry  for  non-payment  thereof,  he  may, 
without  a  formal  demand  or  re-entry^  serve  a  declaration  in  ejectment; 
or,  in  case  the  same  cannot  be  legally  served,  or  no  tenant  be  in  actual 
possession,  affix  the  same  upon  the  door  of  any  demised  messuage ;  or, 
in  case  such  ejectment  shall  not  be  for  the  recovery  of  any  ihessoage, 
then  upon  some  notorious  place  of  the  lands,  &c.,  comprised  m  the  decla- 
ration in  ejectment,  and  such  affixing  shall  be  deemed  legal  servic*e; 
and  in  case  of  judgment  against  the  casual  ejector,  or  nonsuit  for  not 
confessing  lease,  entry,  and  ouster,  it  shall  appear  by  affidavit,  or  be 
proved  on  the  trial,  in  case  the  defendant  appears,  that  half  a  year's 
rent  was  due  before  the  declaration  served,  and  that  no  sufficient  distress 
was  to  be  found  on  the  premiseSj(u)  countervailing  the  airears  then  due, 
and  that  the  lessor  had  power  to  re-enter;  then^  and  in  every  such  case, 
the  lessor  in  ejectment  shall  recover  judgment  and  execution,  in  the 
same  manner,  as  if  the  rent  in  arrear  had  been  legally  demanded,  and 
re-entry  made ;  provided,(a;)  that  if  the  tenant,  at  any  time  befin'S  the 
trial  in  such  ejectment,  shall  pay  or  tender  to  the  landlord  or  his  attor- 
ney, or  pay  into  court,  the  rent  arrear  and  costs,  all  further  proceed- 
ings on  tne  ejectment  shall  be  discontinued«"(8)     It  has  been  sup- 


t)  Do$  d,  Harwood  y.  l^ppmeott^  Ad.  Bjject.  230. 

ti)  See  Dm  J.  SnuiU  9.  Fuehau^  15  East,  286.  (x)  Sect  4. 


(1)  A  party  wiU  not  be  permitted  to  defend,  unleu  he  swear  that  there  is  a  priTitj 
between  him  and  the  tenant  in  possession.  Jackson  v.  JfEvoy^  1  Gaines'  Rep.  161; 
Jackton  t.  StUetj  10  Johns.  Rep.  67.  The  assignee  of  a  mortgage  may  be  admitted  to 
defend  as  landlord,  but  he  must  stipulate  to  give  no  evidence  of  any  title  except  that 
acquired  under  the  mortgage.  Jaekton  v.  Babeoek^  17  Id.  112.  A  person  discharged 
under  the  insolyent  act  has  no  right,  and  cannot  be  let  in  to  defend  as  landlord.  Jaekwn 
T.  StUetf  10  Id.  67.  See  further  for  the  practice  of  New  Yorlc  on  this  point,  Jackam 
Y.  Stilet^  1  Gowen,  134 ;  Jaekton  v.  Flmi,  2  Id.  594 ;  Jackson  y.  SHleSy  3  Id.  366 ;  5  Id.  447 ; 
6  Id.  391,  586,  589;  1  Wend.  103,  316.  See  also  Dm  y.  Fen,  1  Halsted,'478;  M^Clay  t. 
Benedict,  1  Rawle,  424. 

(2)  This  statute  is  not  in  force  in  Pennsylvania,  and  the  common  law  with  respect  to 
re-entry  for  non-payment  of  rent  still  prevails.    M^Cormick  v.  Connell,  6  S.  &  R.  151. 

(3)  Before  this  statute,  courts  of  law  and  equity  exercised  a  discretionary  power  of 
staying  the  lessor  from  proceeding  at  law,  in  cases  of  forfeiture  for  non-payment  of  rent, 
by  compelling  him  to  take  the  money  due  to  him.  See  the  opinion  of  Lee,  G.  J.,  in 
Archery,  Snapp,  Andr.  341;  2  Salk.  597;  8  Mod.  345;  10  Id.  383;  2  Vem.  103;  1  Wih. 
75 ;  2  Str.  900.  By  this  statute,  the  service  of  the  declaration  in  ejectment  is  substituted  for 
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posed  that  the  preceding  Btatnte  ^only  applied  to  cases  of  [  *784  ] 
ejectment  broaght  after  half  a  year's  rent  due,  where  no  »uffir 
dent  dittreee  was  to  he  found  (m  the  premtees*  But  in  a  late  case, 
{Boe  T.  DaviMy  7  East,  868,)  it  was  holden,  that  the  statute  was  more 
general  in  ite  operationi  And,  according  to  Lord  Tenterden^  these 
words,  '*no  sufficient  distress  was  to  be  found  on  the  premises,"  must 
mean  no  sufficient  distress,  which  can  be  eot  at;  hence,  where  the 
outer  door  was  locked,  so  that  the  landlord  could  not  get  at  the  pre- 
mises. Lord  21  held,  that  there  was  not  any  sufficient  distress;  for 
there  was  not  any  availiible  distress.  Doe  v.  Dynon^  M.  &  Malk.  77. 
The  application  to  the  eourt,(y)  on  the  part  of  the  tenant,  to  stay  pro- 
ceedii^  must^  by  the  very  terms  of  the  act,  be  made  before  trial.  In 
ejectment  by  a  landlord,(9)  the  tenant  moved  to  stay  proceeding,  upon 
payment  of  rent  arrear  and  costs.  On  a  rule  to  show  cause,  it  was  in- 
sisted,  for  the  plaintiff,  that  the  case  was  not  within  the  preceding  stat- 
ute ;  because  it  was  not  an  ejectment  founded  singly  on  the  act,  but  it 
was  brought  likewise  on  a  clause  of  re-entry  in  the  lease  for  not  repair- 
mg,  and  the  lease  was  produced  in  court.  However,  the  rule  was  made 
absolute,  with  liberty  for  the  plaintiff  to  proceed  upon  any  other  title. 
Where  an  ejectment  is  brought  on  the  preceding  statute  for  the  forfeit- 
ure of  a  lease,(a)  acceptance  of  rent  afterwards,  by  the  landlord,  has 
been  holden  a  waiver  of  the  forfeiture ;  for  it  is  a  penalty,  and  b v  accept- 
ing the  rent,  the  party  waives  the  penalty.(5)(l)  Landlord  having  a 
right  of  re-entry  for  non-payment  of  rent,  brought  an  ejectment,  and 
proved  a  demand  of  half  a  year's  rent,  after  the  day  on  which  it  was 
due,  und  a  refusal  on  the  part  of  the  defendant  to  pay  it  before  the  re- 
entry. It  appeared  that  there  was  a  sufficient  distress  on  the 
premises  *dunng  the  whole  time.(2)  It  was  holden,((;)  that  [  *785  ] 
the  lessor  of  the  plaintiff  could  not  recover  either  at  common 


(y)  Roe  T.  2>89tf,  7  Sast,  363. 

2)  Pure  d.  Witkert  ▼.  Sturdy,  H.  1762 ;  Bull.  N.  P.  97. 
a)  Per  AMhiofij  J.^  in  2>oe  ▼.  Batten,  Oowp.  247. 

(b)  S«e  farther  m  to  waiTer  of  forfeiture,  ante^p,  714. 

(c)  Doe  d.  Foreter  y.  WandloMs^  7  T.  R.  117. 
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the  demitnd  of  rent,  which,  at  common  law,  must  have  been  made  upon  the  exact  day  when 
the  forfeitnre  accrued,  in  case  of  non-pajment,  for  the  precise  rent,  at  the  proper  place 
of  payment,  at  a  convenient  hour  before  sunset.  See  these  particulars  fully  commented 
upon  In  the  note  to  Duppa  r.  Mayo,  I  Saund.  287,  a.  Ejectment  on  a  demise  laid  on  the 
10th  May,  1824.  Defendant  was  tenant  under  a  lease,  by  which  the  rent  was  made  payable 
St  Lady  Day  and  Michaelmas,  and  in  which  there  was  a  proviso  for  re-entiy  on  non-pay- 
ment of  rent  fbr  thirty  days.  Half  a  year's  rent  was  due  at  Lady  Day,  1824,  and  there  was 
no  sufficient  distress  on  the  premises ;  the  declaration  was  served  on  the  14th  May,  1824. 
It  was  holden,  that,  although  the  service  of  declaration  was  on  a  day  subsequent  to  the 
day  of  demise,  the  plaintiff  was  entitled  to  recover,  inasmuch  as  the  title  must  be  taken 
to  have  accmed  on  the  30th  day  after  the  rent  became  due,  vts.,  the  24th  of  April.  The 
statute  does  not  require  that  the  day  of  demise  must  be  the  very  day  when  declaration 
is  served.     J>oe  d,  Lawrence  v.  Shawcrou,  3  B.  A  0.  752. 

(1)  After  distraining  for  rent  arrtor,  the  landlord  cannot  bring  ejectment  on  acconnt 
of  the  same  rent,  on  the  clause  of  re-entry,  though  the  distress  be  insufficient.  Jackeim 
V.  Sheldon^  5  Cowen,  448.  A  partition  amongst  tenants  of  a  tract  subject  to  a  rent  and 
enjoyed  in  severalty  for  thirty  years,  but  without  the  landlord  being  a  party,  does  not 
enable  him  to  bring  ejectment  for  one  part  so  held  in  severalty  for  want  of  a  sufficient 
distress  if  there  is  sufficient  on  the  other  portions.    Jackeon  v.  Wyekoff,  5  Wend.  53. 

(2)  Where  a  re-entry  will  be  presumed  from  lapse  of  time.  Vide  Jackson  v.  Demarai^ 
2  GaineB'  Sep.  382 ;  Jackeon  v.  Stewart,  6  Johns.  Rep.  34;  Jackton  v.  WaUh,  3  Id.  226. 
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law,  or  under  the  preceding  statute :  not  by  the  former,  because  the 
rent  was  not  demanded  on  the  day  when  it  became  due ;  Co.  Litt.  201; 
7  Rep.  28 ;  nor  by  the  latter,  because  there  was  a  sufficient  distress  on 
the  premises.  Upon  a  lease  reserving  rent  payable  quarterly,  with  a 
proviso,  that  if  the  rent  be  in  arrear  twentr-one  days  next  after  day  of 

Jayment,  being  lawfully  demanded^  the  lessor  may  re-enter:  it  was 
olden,(i)  by  three  judges  (dissentiente  Lord  HUenbar&ughf  0.  J.,)  that 
five  quarters  being  in  arrear,  and  no  sufficient  distress  on  the  premises, 
the  lessor  might  re-enter  without  a  demand.  Lands  were  devised  in  fee, 
charged  with  an  annuity ;  and  power  was  given  to  the  annuitant  to  dis- 
train, if  the  annuity  were  in  arrear  for  twenty  days  after  the  day  of 
payment,  being  lawfuUtf  demanded;  power  was  also  ffiven,  if  the  annuity 
should  be  in  arrear  for  forty  days,  to  enter  and  take  the  profits,  untU 
the  annuitant  should  be  thereby  paid  all  arrears  with  costs;  it  was 
holden,(«)  that  upon  the  annuity  being  forty  days  in  arrear,  the  annui- 
tant was  entitled  to  recover  in  ejectment,  although  no  demand  was 
made;  for  this  was  not  a  case  of  forfeiture  for  non-payment  of  an 
annuity,  but  only  a  right  to  enter  and  receive  the  profits  until  the 
arrears  were  satisfied.  (1) 

Of  the  Proceedings  where  the  Possession  is  vacant. — In  cases  be- 
tween landlord  and  tenant,  where  one  half-year's  rent  is  in  arrear,  and 
the  landlord  has  a  right  of  entry,  the  mode  of  proceeding,  where  the 
premises  are  untenanted,  is  marked  out  by  the  preceding  statute.  In 
other  cases  of  a  vacant  possession,  the  mode  of  proceeding  is  thus :  A. 
(the  person  claiming  title)  by  letter  of  attorney  empowers  B.  to  execute 
a  lease,  in  the  name  of  A.,  of  the  premises  in  question,  to  C.  This 
lease  is  executed  on  the  premises,  B.  and  C.  only  being  thereon ;  then 
B.  leaves  C.  in  possession,  who  is  turned  out  by  D.,  to  whom,  while  on 
the  premises,  E.  delivers  a  declaration  in  ejectment.  A  rule  to  plead 
having  been  given,  and  not  complied  with,  a  motion  is  made  for  judg- 
ment, which  IS  granted  of  course.  This  motion  must  be  supported  by 
an  affidavit  of  the  above-mentioned  proceedings,  ins.,  the  execution  of 
power  of  attorney,  the  lease,  entry^  ouster,  and  delivery  of  declaration ; 
a  copy  whereof  is  annexed  to  the  affidavit.  A.  made  a  lease  of  an 
alehouse  in  London,r/)  for  years.  The  lessee,  before  the  expiration  of 
the  term,  left  it,  and  took  another  house  in  Wapping;  but  there  was 
some  liquor  and  old  vessels  left  in  the  first-mentioned  house,  and  the 
doors  were  locked.  Upon  this  the  landlord  sealed  a  lease  on 
[  *7S6  ]  the  premises,  and  brought  an  ejectment,  as  on  a  vacant  '^'pos- 
session,  and  accordingly,  had  judgment  and  execution ;  to  set 


(d)  Doe  d,  SehoUJUld  y.  AUxander^  2  U.  As  S.  626. 

(e)  Dot  d.  Biau  v.  HonUy^  1  A.  &.  B.  766 
>o«  d,  Chavmtr  v.  Boulter^  6  A.  &  B.  687. 


Doe  d,  Biau  v.  Horeley^  1  A.  &.  B.  766 ;  S  NeT.  k  Man.  667,  cited  by  FaUeeonj  J^ 


(/)  Savage  v.  Dent^  M.  10  Geo.  II.  B.  B.  MSS.;  2  Str.  1064;  BaU.  N.  P.  97,  S.  C. 
atoriij  stated. 

(1)  Mr.  Selwyn  baa  not  treated  of  tbe  action  of  ejectment  as  a  remedy  in  CfLses  of  for- 
feiture by  breach  of  covenants,  generally,  accompanied  with  a  clause  of  re-entry.  On 
this  subject,  as  well  as  that  of  re-entry,  under  the  statute,  for  non-payment  of  rent,  the 
editor  would  refer  the  reader  to  Adams's  treatise  on  the  Action  of  Ejectment,  New  York 
edition  of  1821,  p.  145-176,  and  ed.  1854,  140-2';0. 


EJECTMENT.  786 

which,  a  motion  was  made.  In  addition  to  the  foregoing  facts  it 
appeared,  that  onljone  quarter's  rent  was  in  arrear,  and  that  the  land- 
lord, had  seen  his  tenant  a  short  time  only  before  he  brought  the  eject- 
ment. Lord  ffarkmekej  0.  J., — ^^  If  only  one  quarter's  rent  was  in 
arrear,  the  landlord  could  not  proceed  against  the  tenant  on  the  statute 
4  Oeo.  II.  c.  28.  But  then,  taking  this  as  it  stood  at  common  law,  the 
question  will  be,  whether  this  was  such  a  vacant  possession  as  to  enable 
the  landlord  to  bring  an  ejectment  in  this  manner.  For  though  a  tenant 
does  not  live  on  the  premises,  yet  it  cannot,  from  that  circumstance 
alone,  be  called  a  vacant  possession :  as  if  a  person  uses  one  house  and 
lives  in  another,  that  will  be  a  good  possession  of  both.  Here  the  tenant 
had  actual  possession  of  the  premises,  by  keeping  his  liquor  there,  and, 
as  appears,  was  such  a  person  as  the  landlord  might  have  served  per- 
sonally with  an  ejectment ;  for  a  declaration  in  ejectment  may  be  served 
on  the  tenant  himself  anywhere,  though  the  wife  can  be  served  with  it 
only  on  the  premises.(l)  I  remember  a  case  where  a  person  in  the 
!Fleet  was  served  with  an  ejectment.  If  the  tenant,  in  this  case,  some- 
times absconded,  and  only  appeared  on  Sundays,  then  the  landlord 
should  have  applied  to  the  court  for  a  special  rule,  as  to  the  service  of 
the  declaration  in  ejectment."  Prohyuy  J.,  mentioned  a  case  where 
haj  was  left  in  a  bam  by  a  tenant,  and  that  was  holden  sufficient  to 
keep  the  possession.  The  court  ordered  the  judgment  and  execution 
to  be  set  aside  with  costs.  Where  the  premises  to  be  recovered  con- 
sisted of  unfinished  houses;  it  was  holden, (^r)  that  the  course  was  to 
proceed  as  on  a  vacant  possession,  and  not  by  affixing  the  declaration 
on  the  doors  of  the  hou8es.(2)  The  stat.  11  Geo.  II.  c.  19,  s.  16, 
authorizes  two  or  more  Js.  P.,  in  cases  where  tenants  holding  premises 
at  rack  rent  or  three-quarters  of  yearly  value,  who  are  in  arrear  one 
yeoTy  desert  them  and  leave  them  unoccupied  so  as  no  sufficient  distress 
can  be  had,  to  go  and  view  and  affix  on  the  most  notorious  part  of  the 
premises  a  notice  in  writing  what  day  (at  the  distance  of  fourteen  days 
at  least)  they  will  return  to  take  a  second  view ;  and  if  upon  such 
second  view  the  tenant  or  some  person  in  his  behalf  does  not  appear 
and  pay  the  rent,  or  there  shall  not  be  sufficient  distress  upon  the  pre- 

{g)  Doe  d,  ShoweU  r.Soe,  2  Gr. M.  k  B.  42. 

*  (1)  Or  at  the  dwelling-house  of  the  husband,  if  it  appears  that  wife  is  living  with 
husband.    Vide  4  T.  R.  465. 

(2)  The  tenant  having  absconded  while  rent  was  in  arrear,  the  landlord  entered  into 
possession  of  the  premises,  and  while  thus  in  perfect  enjoyment  of  them,  brought  an 
action  of  ^ectment  under  the  statute,  in  order  to  bar  the  tenant's  right,  as  if  the  premises 
had  been  vacant.  It  was  contended,  in  support  of  the  action,  on  a  motion  to  set  aside 
the  judgment  and  execution  for  irregularity,  that  in  the  eye  of  the  law  the  premises  were 
vacant  But  the  court  held,  that  the  proceedings  were  an  absolute  nnUity.  Jaekion  v. 
JETote,  2  Gaines'  Rep.  336. 

In  an  action  of  ejectment  for  lands  belonging  to  the  Holland  Gompany,  which  had 
been  sunreyed,  and  buildings  erected  on  some  part  of  the  tract  by  the  company,  and 
where  the  proceedings  were  as  for  a  vacant  possession,  the  court  made  a  rule  to  admit 
the  company  in  the  place  of  the  defendant,  observing,  that  <Hhe  strict  principles  appli- 
cable to  proceedings  in  ejectment,  as  for  a  vacant  possession  in  England,  cannot,  without 
manifest  hardship  and  inconvenience,  be  applied  to  the  unsettled  lands  of  this  country. 
Besides,  the  tract  has  been  surveyed,  and  buildings  have  been  erected  on  some  part." 
SalUmstaU  v.  Whiief  1  Johns.  Ga8.'221 ;  Wood  v.  Wood^  9  Johns.  Rep.  257. 
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BiifleSy  then  the  JuBtioes  may  put  the  landlord  into  poMesaion.  The 
statute  57  Qeo.  III.  c.  52,  extends  the  foregoing  provision  as  against 
tenants  irho  are  in  arrear  for  one  half-year.  By  the  17th  sect,  of  the 
11  Geo.  II.  an  appeal  is  given  to  the  judges  at  the  next  asaixe ;  the 

tenant,  therefore,  may  have  summary  redress,  if  any  wrong 
[  *737  ]  has  been  done ;  and  the  appeal  is  not  attended  irith  any  ^great 

risk,  for,  if  it  is  dismissed,  the  amount  of  costs  to  be  awarded 
against  the  tenant  cannot  exceed  5/.    It  is  not  necessary  that  any 
complaint  should  be  made  on  oath{h)  in  order  to  justify  the  interference 
of  the  magistrates.     The  reqtutt  of  the  lessor  or  landlord,  or  his  or 
her  bailiff  or  receiver,  is  si^cient.    Although  the  tenant  has  a  sum- 
mary remedy  by  appeal  to  the  justices  of  assize,  yet  the  record  of  the 
proceedings  in  pursuance  of  the  statute  unappealed  from,  is  conclusive 
as  to  the  magistrates,  and  will  afford  a  complete  defence  to  them  in  an 
action  of  trespass.     In  a  case(t)  where  the  magistrates  had  adjudicated 
erroneously  on  the  fact  of  desertion,  and  the  judges  of  assiie  on  appeal 
had  made  an  order  for  the  restitution  of  the  farm  to  the  tenant  with 
costs;  and  the  tenant  afterwards  brought  trespass  for  the  eviction, 
against  the  magistrates,  the  constables,  and  the  landlord ;  it  was  holden, 
that  the  record  of  the  proceedings  before  the  magistrates  wa«   n  an- 
swer to  the  action  on  the  behalf  of  all  the  defendants.    On  appeal, 
under  11  Geo.  II.  c.  19,  s.  17,  against  an  order  made  by  two^^Bagis- 
trates,  giving  possession  to  a  lancuord  under  sec.  16,  the  order  made  by 
the  judges  for  restitution,  was  not  directed  to  any  person.    It  was 
holden,  that  a  mandainu9  could  not  issue  commanding  the  two  magis- 
trates to  make  restitution.(l;) 


X.  Of  the  Pleadingi  and  Defenee^  p.  787 ;  Entry  barred  by  Fine  and 
Nbn-^laimy  p.  788 ;  Entry  barred  by  Statute  of  JUmitatianef 
21  Joe.  I.  e.  16,  8  ^  4  WiU.  IV.  e.  27,  p.  742. 

Special  pleas,  either  in  bar  or  abatement,  are  seldom  pleaded  to 
this  action ;  because,  according  to  the  modern  practice,  if  the  defend- 
ant appears,  he  generallv  enters  into  the  consent  rule,  bv  the  terms  of 
which  he  is  bound  to  plead  the  general  issue.  Not  Guilty.  rZ)(l)  Although 
the  rule  of  H.  T.  4  Will.  lY.  requiring  pleadmgs  suosequent  to  tne 
declaration  to  be  delivered  between  the  parties,  did  not  apply  to  actions 
of  ejectment,(9i>)  yet  now,  by  B.  G.  H.  1  Vict,  {ante^  p.  i  31,)  the  plea^ 

fh)  Batim  v.  Carew^  3  B.  As  0.  649. 
t)  Atlwroft  T.  B<mm9  and  other$f  3  B.  &  Ad.  684. 

[k)  R.  T.  TVatU,  12  A.  &  E.  761 ;  4  P.  A;  D.  326.  (Z)  Bnnn.  lyect.  233. 

fm)  Do4  d.  WiUiamt  y.  WUliafM,  4  Key.  k  Man.  259. 

(1)  The  alienage  of  the  plaintiff's  lessor  may  be  given  in  eyidence  nnder  the  general 
Issne.  Jaekion  v.  Decker^  11  Johns.  Bep.  418.  In  Bngland,  it  has  been  solemnly  decided 
that  the  let»or  of  the  plaintiff  cannot  release  the  action ;  Bayley^  J.,  saying,  **  as  regards 
the  record,  we  must  consider  John  Doe  as  the  real  party  \"  Do€  t.  Btewtr,  4  M.  A  S. 
302.  In  New  York,  however,  the  law  is  held  more  consistently  with  common  sense  and 
with  the  general  character  of  the  action.  See  Jackson  v.  M^Cla»key^  2  Wend.  541.  There 
may  be  a  plea  in  abatement,  notwithstanding  the  act  of  assembly  provides  the  plea  shall 
be,  <<  Not  Quilty."  Campbell  y.  Oalbraith,  5  Watts,  428.  See  Adams  on  Ejectment, 
270,  4th  ed.y  and  notes. 
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iriih  the  consent  rule  annexed,  is  to  be  deliyered  in  like  manner  as 
pleas  in  other  actions;  irith  regard  to  the  declaration^  it  has  been 
nolden9(n)  that  it  nrast  commence  and  conclude  in  the  usual  form,  for 
it  is  not  within  the  rules  of  M.  T.  8  WiU.  lY. 

Of  tJie  I>rfenee. — ^As  an  action  of  ejectment  is  founded  on  a  right  of 
entry  in  the  party  claiming  title,  if  the  defendant  can  show  that  such 
ri^ht  has  been  tolled  or  taken  away,  it  will  be  a  sufficient 
'''defence  to  the  action.  Under  the  old  law,  as  it  stood  before  [  ^788  ] 
the  81st  December,  1888,  (for  which  see  former  editions  of 
this  work,)  a  right  of  entry  might  have  been  taken  away  by  descent 
cast,  discontinuance,  or  warranty;  but  that  operation  and  effect  has 
been  remoyed  by  a  late  statute.(o)(l)  Another  mode  of  defeating  the 
right  of  entry,  and  thereby  barring  the  ejectment,  was  by  fine  and 
non-claim, — ^but  since  the  same  day,  that  is,  Slst  December,  1888, 
fines  and  recoveries  hare  been  abolished,(|?)  and  more  simple  modes  of 
asBurance  substituted  in  their  room.  As  cases,  however,  may  still  arise, 
upon  this  species  of  bar,  it  may  be  convenient  to  retain  that  portion  of 
the  work. 

SfUty  barred  hy  Fine  and  Non-claim. — ^A  fine  at  the  common  law, 
or  fi  ;  without  proclamations,  levied  by  a  tenant  of  the  freehold,  not 
being  under  any  disability,(^)  was  a  perpetual  bar  to  all  persons  who 
had  rght  and  no  impediment  at  the  time  of  fine  levied,  and  who  did 
not  claim  within  a  year  and  a  day  after  the  fine  levied,  and  execution 
thereupon.  But  this  puissance  of  a  fine  was  taken  away  by  stat.  84 
£dw.  ill.  c.  16,  by  wluch  it  was  enacted,  ^^  that  the  plea  of  non-claim 
should  not  be  any  bar  in  future."  Great  inconveniences  having  re* 
salted  from  the  provisions  of  this  statute,  the  legislature  again  inter- 
posed, and  by  statute  1  Bic.  III.  c.  7,  and  4  Hen.  YII.  c.  24,  the 
ancient  law  was  revived,  though  with  some  modification :  proclamations 
being  required  to  make  fines  more  notorious,  and  the  time  for  claiming 
being  enlarged  from  one  year  to  five  years.  The  statute  4  Hen.  YIL 
c.  24,  Twhich  is  nearly  a  transcript  of  statute  1  Ric.  Ill,)  having 
directea,  in  the  first  place,  that  every  fine,  after  the  engrossing  thereof, 
shall  be  read  and  proclaimed  openly  in  court  the  same  term,  and  the 
three  next  following  terms,  at  four  several  days  in  each  term,  proceeds 
to  enact,  ^'  that  the  proclamations  being  thus  made,  the  fine  shall  con* 
dude  as  well  privie8(2)  as  strangers  :  except  women  covert,  per- 

in)  Dee  d.  GOUtt  y,  Roe^  1  Chr.  If .  &  R.  19 ;  4  T^rrw.  649. 
o)  Stat.  3  &  4  WiU.  IV.  c.  27,  8.  39,  and  3  A;  4  WUl.  IV.  c.  74, 8.  14. 
>>  3  &  4  Will.  rV.  c.  74. 
{q)  Sbep.  Touch.  19 ;  HargntTe's  Co.  Litt.  121,  a.  n.  (1). 


ii 


1^  See  Holt  t.  MmpheU,  3  Ohio,  287. 

^2)  Althoagh  the  issue  in  tail  were  privies  to  the  ancestor,  yet  inasmuch  as  the  statute 
de  diftoM  (13  Edw.  I.  c.  1,)  had  eoEpruAy  ordained  that  tenants  in  tail  should  not  have 
{K>wer  to  alien  the  lands  entailed,  doubts  were  raised,  whether  fines,  levied  with  pro« 
clamations  by  the  ancestor,  would  by  force  of  this  statute  4  Hen.  VII.  c.  24,  bar  the  issue 
In  tail.  To  remove  these  doubts,  it  was  enacted  by  statute  32  Hen.  VUI.  c.  36,  s.  1, 
"  that  all  fines  levied  with  proclamations  according  to  statute  4  Hen.  VII.  c.  24,  by  any 
person  of  twenty-one  years  of  age,  of  lands,  Asc,  before  the  fine  levied  entailed  to  the 
person  levying  tibe  fine,  or  to  any  ancestor  of  the  same  person,  in  possession,  reversion, 
remainder,  or  use,  immediately  alter  proclamations  made,  should  be  adjudged  a  bar 
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[  ^789  ]  sonB  withiB  *tweiity-one  years  of  a^e,  in  priBon,  or  ont  of  the 
reakny  or  not  of  whole  mind  at  the  time  of  the  fine  being 
levied,  not  parties  to  such  fine,  so  as  the  said  women  covert,  persons 
within  age,  ac,  or  their  heir8,(l)  pursue  their  right  by  action  or  entry, 
within  five  years  after  the  removal  of  their  respective  disabilities." 
Then  follow  the  saving  clauses ;  which  are,  1st,  Saving  to  every  person 
and  their  heirs  {other  than  parties)  such  right  as  they  have  at  the  time 
of  such  fine  engrossed,  so  that  they  pursue  their  claim  by  action  or 
entry  within  five  years  after  the  proclamations.(2)  2nd,  Saving  to  all 
other  persons  such  right,  claim,  and  interest,  as  first(8)  shall 
[  *740  ]  ^accrue  after  the  proclamations,  by  force  of  any  gift  in  tail, 
or  by  any  other  matter  had  and  made  before  the  fine  levied, 
so  as  they  pursue  tneir  right  within  five  years  after  the  same  shall  grow 
due;  and  further,  if  the  said  persons  are  under  any  of  the  before- 
mentioned  disabilities  at  the  time  when  their  right  first  accrues,  they  or 
their  heirs  may  pursue  their  rL^ht  within  five  years  next  after  the  re* 
moval  of  the  disability.  8rd,  Saving  to  every  person,  not  party  nor 
privy  to  the  fine,  their  exception  to  avoid  the  fine,  by  that,  that  those 
who  were  parties  to  the  fine,  nor  any  person  to  their  use,  had  nothing 
in  the  lands  at  the  time  of  the  fine  levied.     Such  are  the  provisions  of 

against  him  and  his  heirs  claiming  onlj  bj  force  of  snch  entail,  and  against  aU  others 
claiming  only  to  his  usci  or  to  the  nse  of  any  heir  of  his  body."  This  statute,  however, 
contained  several  exceptions,  particularly  one  of  fines  of  lands,  of  which  the  reversion  ia 
in  the  crown.  In  consequence  of  this  exception,  the  question  again  arose  in  the  JSarl  of 
Derh^t  case,  whether  a  fine  depending  wholly  on  the  4  Hen.  YII.  was  a  bar  to  the  issue 
in  tail;  eight  judges  against  three,  held  that  it  was.  T.  Raym.  260,  286,  319,338; 
PoUexf.  491 ;  Skin.  95 ;  2  Show.  104 ;  T.  Jo.  237.  See  further  on  this  subject  Mr.  Har- 
grave's  excellent  note,  Go.  Litt.  121,  a.  n.  (1).  N.  A  fine  levied  by  tenant  in  tail  bars 
the  estate  tail,  but  not  the  remainders  or  reversion  expectant  thereon.  Where  a  fine  is 
levied  by  tenant  in  tail,  who  dies  before  all  the  proclamations  are  past,  yet  will  the  Issue 
in  tail  be  barred,  provided  the  proclamations  are  afterwards  duly  made.  PurtUne^M 
case,  cited  3  Rep.  90,  b. 

(1)  By  this  provision,  the  rights  of  those  persons  who  are  under  disabilities,  and  of 
their  heirs,  are  saved  as  long  as  the  disabilities  continue  and  five  years  after,  but  no 
longer.  A.,  seised  in  fee  of  lands,  died,  leaving  B.  his  heir,  a  feme  covert.  Upon  the 
death  of  A.,  a  stranger  made  a  tortious  entry  on  the  lands,  continued  in  possession,  and 
levied  a  fine  ntr  cognizance  de  droit  come  eeo,  j-e.,  with  proclamations.  B.  afterwards  died 
under  coverture,  no  entry  having  been  made  on  her  behalf  to  avoid  the  fine,  leaving  C, 
her  heir,  not  affected  with  any  of  the  disabilities  mentioned  in  the  statute.  It  was 
holden,  that  C,  who  had  not  pursued  his  right  within  five  years  after  the  death  of  B., 
was  barred  by  the  fine.     Dillon  v.  Lemony  2  H.  Bl.  584. 

^2)  By  force  of  this  clause,  persons  having  a  present  right  to  lands  whereof  a  fine  is 
levied,  and  not  being  parties  to  such  fine,  may  pursue  their  claim  within  five  yeacs,  to 
be  computed  from  the  day  on  which  the  last  proclamation  was  made. 

(3)  One  who  had  a  fhture  Interest,  but  no  present  right  of  entry  at  the  time  of  the  fine 
levied,  died,  and  the  five  years  passed,  and  afterwards  administration  was  granted;  it 
was  holden,  that  the  administrator  should  have  five  years  to  sue  fhim  the  granting  of 
the  letters  of  administration,  for  none  had  title  of  entry  before.  Sandere  v.  Stanford,  cited 
in  Safyn  v.  Adame,  Cro.  Jac.  61.  But  where  a  lease  for  years  of  land  was  made  to  com* 
mence  from  the  end  of  a  term  for  years  then  in  being ;  the  first  term  expired,  the  second 
lessee  did  not  enter,  but  the  reversioner  entered  and  made  a  feoffment,  and  levied  a  fine 
with  proclamations ;  five  years  passed :  it  was  holden,  that  the  fine  and  the  non-claim  of 
the  second  lessee  had  barred  him  of  his  term :  for  although  lessee  for  years  has  not  such 
an  estate  as  will  enable  him  to  levy  a  fine,  yet  shall  his  interest  be  barred  by  the 
statute ;  for  the  words  of  the  statute  are  general ;  (^^the  eaid  jfne  with  proclamationa  thall 
he  a  final  end,  and  conclude  as  well  privies  as  etrangere  to  the  eame  ;")  and  the  words  of  the 
saving  are,  (euch  right,  dam,  and  interett,)  and  tenant  for  term  of  yean  has  an  Inteiest. 
V.  Adam8f  6  Bep.  123,  b.;  Oro.  Jac.  60,  5.  (7. 
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ihe  statute  on  which  the  force  and  effect  of  fines  heretofore  levied, 
principally  depended,  and  by  virtue  of  which,  a  fine  levied  by  tenant 
of  the  freehold,  with  five  years'  non-claim,  op<erates  as  a  bar  to  an 
ejectment,  except  in  those  cases  which  are  specially  provided  for  by 
the  statute.  The  statute,  as  to  the  engrossment  of  the  fine  before  the 
proclamation,  is  only  directory.(r)  Where  the  fine  being  levied  at  the 
great  sessions,  the  indorsement  of  the  proclamations  was  headed,  ^^  ac- 
cording to  the  form  of  the  statute ;"  it  was  holden,(«)  that  the  omission 
afterwards  to  state  the  place  where  the  sessions  were  holden,  was  im- 
material. A.,  tenant  for  life,  with  remainder  to  his  own  executors  for 
forty  years,  with  remainder  to  B.  in  fee,  levied  a  fine  sur  conusance  de 
droits  with  proclamations,  in  Hil.  T.  1788-4.  B.,  not  having  made  an 
entry  to  avoid  the  fine,  in  1735,  devised  to  0.  for  life,  with  remainder 
to  D.  in  tail,  and  died  in  that  vear ;  in  1788,  A.  died ;  C.  died  inl  808, 
not  having  made  an  entry;  in  1805,  D.  entered  for  the  purpose  of 
avoiding  the  fine,  and  brought  ejectment.  It  was  holden,  that  D.  was 
not  entitled  to  recover ;  for  the  right  of  entry  was  not  confined  to  five 
years  after  the  expiration  of  the  term  of  forty  years,  that  is,  to  five  years 
after  1778 ;  and  B.  could  not  by  his  will  give  a  right  to  avoid  this  fine 
at  a  more  distant  period  than  the  end  of  the  five  years ;  that  the  devisee 
was  exactly  in  the  same  state  as  the  heir ;  and  that,  as  the  title  of  D. 
did  not  '^  first  accrue  to  him  after  the  fine  by  matter  before  the  fine," 
but  by  the  will  of  B.,  which  was  after  the  fine,  D.  could  not  claim  the 
benefit  of  the  second  saving.(t)  This  statute  extends  to  copy-hold8.(«i) 
With  respect  to  the  clauses  relating  to  disabilities,  it  may  be 
observed,  that  if  he  who  has  a  present  right,  and  is  not  ^under  [  '*'741  ] 
any  disability,  brings  on  himself  a  disability ;  as  if,  being  within 
the  realm  at  the  time  of  the  fine  levied,  he  should  afterwards  go  beyond 
sea,  or  the  like;  in  these  cases  he  will  not  be  allowed  any  longer  time 
to  pursue  his  right  than  during  the  first  five  years  after  proclamation 
hzA.{x)  So  when  the  disability  is  once  removed,  the  five  years  begin 
to  run,  and  will  continue  to  run,  notwithstanding  any  subsequent  us- 
ability, either  voluntary  or  involuntary.(y)  It  will  be  proper  to  remark 
also,  that  the  exceptions  in  favour  of  infants,  femes  covert,  &c.,  extend 
to  those  only  to  whom  a  right  first  accrues,  and  in  whom  it  first  at- 
taches ;  for  if  a  person  to  whom  a  right  first  accrues,  dies  before  the 
expiration  of  the  five  years,  and  such  right  descends  to  his  son,  or  heir 
at  law,  who  is  then  under  age,  or  labors  under  any  of  the  other  dis- 
abilities mentioned  in  the  act,  such  son  or  heir  must  pursue  his  right 
within  the  five  years,  which  began  to  run  in  the  time  of  his  ancestor, 
otherwise  he  will  be  barred.(e)  A  fine  levied  by  tenant  for  life  divests 
and  displaces  all  estates  in  reversion  or  remamder,(a)  and  leaves  no- 
thing in  the  reversion  or  remainder-man  but  a  mere  right  of  entry  ;(1) 

(r)  Doe  d,  Fleming  v.  Ford^  1  A.  A  E.  765. 

uS  Doe  d,  Jonea  v.  HarTUon,  3  B.  As  Ad.  764. 

h)  Goodriffht  v.  Forester j  Bxch.  Chr.  1  Taunt.  B78.  («)  9  Rep.  105,  a. 

\x)  Shcp.  Touch.  29.  (y)  Doe  d,  Duroe  v.  Jonetj  4  T.  R.  300. 

[t)  StoioeU  y.  Zoueh,  Plowd.  355.  (a)  Goodright  T.  Forreeter^  8  East,  552. 

(1)  This  right  of  entry  was  not  devisable,  S,  0,    But  see  1  Vict  c.  26,  s.  3. 
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and  where  the  fine  is  levied  by  tenant  for  life  of  parcel  of  a  manor, 
the  reversion  of  which  parcel  is  in  the  tenant  in  fee  in  poBsession  of 
the  other  parts  of  the  manor,  the  effect  of  the  fine  is  to  sever  sach 
parcel  from  the  manor.  Where  tenant  in  tail,  under  a  settlement, 
(which  also  created  a  term  of  years,)  levied  a  fine ;  it  was  holden,(() 
that  being  seized  of  the'  immediate  estate  of  freehold,  the  fine  worked 
a  discontinuance  and  displaced  the  remainders,  whereby  he  acquired  a 
tortious  fee ;  and  no  step  having  been  taken  to  set  aside  the  tortious 
estate,  it  became  descendible  and  capable  of  being  devised,  and  the 
devisee  therefore  entitled  to  recover;  for  a  person  seized  of  a  base 
fee  can  devise  it  like  a  fee  simple. 

Proof  of  Fine. — The  chirograph  of  a  fine  is  evidence  of  such  fine; 
because  the  chirographer  is  appointed  to  eive  out  copies  of  the  agree- 
ment between  the  parties,  whicn  are  lodged  of  record.(c)  But  where  a 
fine  is  to  be  proved  with  proclamations,  an  examined  copy  of  the  pro- 
clamations must  be  produced  in  evidence  ;({2)  for  although  the  chiro- 
grapher is  authorized  by  the  common  law  to  make  out  copies  to  the 
parties  of  the  fine,  yet  he  is  not  appointed  by  the  statutes  to  copy  the 
proclamations,  and  therefore  his  indorsement  on  the  back  of  the  fine, 
that  the  proclamations  have  been  duly  made,  will  not  be  sufficient  evi- 

dence.(e) 
[  ^742  ]      *Entry  barred  by  Stat,  of  Limitationej  21  Jae.  L  e.  16 ; 

8^4  WiU.  IV.  c  27. — Bj  the  statute  of  James,  no  person 
could  make  an  entry  into  any  lands,  tenements,  or  hereditaments,  but 
within  twenty  years  next  after  his  right  or  tiilefiret  descended  or  ac- 
crued. The  plaintiff,  therefore,  in  ejectment,  must  have  proved  either 
actual  possession  or  a  right  of  entry  within  twenty  years,  or  have  ao- 
countea  for  the  want  of  it ;  for,  by  force  of  that  statute,  an  uninter- 
rupted adverse  possession  for  that  period  operated  as  a  complete  bar, 
except  in  those  cases  which  fell  within  the  second  section,  wnich  com- 
prehend five  disabilities,  viz-  infancy,  coverture,  non  compos  mentis, 
imprisonment,  and  absence  beyond  seas.(l)  Under  this  clause,  if  the 
party  to  whom  the  riffht  of  entry  first  accrued  was  under  disabilities 
at  that  time,  he  was  fulowed  to  bring  his  action,  although  the  twenty 
years  might  have  expired,  so  as  he  brought  it  within  ten  years  after  the 
removal  of  the  disability.  And  in  the  case  of  his  death,  the  heir  had 
ten  years  from  that  time  to  bring  his  action.(/)    An  opinion  at  one 

(b)  Doe  d.  Cooper  y.  Finck,  4  B.  &  Ad.  283.  (e)  Boll.  N.  P.  229. 

/)  ChettU  ▼.  Pound,  Ball.  N.  P.  229;  AUen't  case,  Glajrt.  51,  S.  P. 
fe)  See  Doe  d.  Eateh  y.  Bluck^  6  Taunt  486,  7. 
[/)  Doe  y.  Jetton,  6  East,  80. 

(1)  Ireland  was  a  place  bejond  the  seas  within  this  clause.  Anon,  I  Show.  91.  But 
this  has  been  altered  bj  the  new  statute.  Swpoet,  sect.  19,  p.  748.  The^statute  of  Jac- 
runs  against  the  lord  of  a  manor  as  well  as  against  any  other  person ;  Orteby  y.  Preaton, 
Norfolk  Summ.  Ass.  1728,  Lord  Raymond,  G.  J. ;  Seijt.  Leeds,  MSS.  Hence,  if  a  house, 
&c.,  be  built  on  the  waste,  the  lord  should  take  care  to  haye  some  entrj  made  of  it  on 
his  books,  and  reserye  some  rent  or  seryice ;  otherwise  he  will  lose  his  right.  See  Doe 
d.  Wott  y.  JHorrUy  2  Bingh.  N.  G.  189,  on  the  construction  of  the  21  Jac.  L  c.  14,  limiting 
the  right  of  the  crown  to  twenty  years.  Possession  of  lands  is  not  possession  of  mines 
under  them,  where  there  has  oyer  been  a  distinct  grant  of  mines.  Bodgkineon  y.  FUtcher^ 
3  Doug.  31. 


tame  prevailed,  that,  tinder  the  foregoing  Btatnte,  cnceessiye  tenants  in 
tail  luul  distinct  and  snccessiye  rights,  but  that  has  been  decided  other- 
"wise ;  and  it  is  now  settled,  that  the  twenty  jears  nnder  the  foregoing 
statute  begin  to  run  when  the  title  descends  to  the  first  heir  in  tail,  not 
bein^  nnder  a  disabilit7.(^)  After  the  removal  of  the  disability,  when 
the  tune  once  begins  to  run,  nothing  can  stop  it.(A) 

(1),  [^Entrt/  barred  by  Sttxt.  21  Joe.  1,  e.  16. — By  stat.  21  Jac.  1,  c, 
16,  s.  1,  ^^No  person  shall  make  any  entry  into  any  lands,  &c.,  but 
-within  twenty  years  next  after  his  right  or  title  shall  first  descend  or 
accrue,  and  m  default  thereof,  such  person  so  not  entering,  and  his 
heir,  shall  be  utterly  disabled  from  such  entry." 

But  by  s.  2,  ^^K  any  person  haying  risht  or  title  of  entry,  shall  be 
at  the  time  of  the  said  right  or  title  first  descended,  accrued,  come,  or 
fallen,  within  the  age  of  twenty-one  years,  feme  coyert,(2)  non  compos 
mentis,  imprisoned,  or  beyond  seas,  then  such  person  and  his  heir 
may,  notwithstanding  the  said  twenty  years  be  expired,  bring  his  action 
or  make  his  entry,  as  he  might  have  done  before  this  act;  so  as  such 
a  person  or  his  heir  shall,  within  ten  years  next  after  his  and 
their  full  age,  discoverture,  coming  of  sound  mind,  enlargement  out 
of  prison,  or  coming  into  this  realm,  or  death,(8)  take  benefit  of 
and  sue  forth  the  same,  and  at  no  time  after  the  said  ten  years."f4)  A. 
party  out  of  possession  cannot  avail  himself  of  successive  disabilities, 
to  avoid  the  statute.  Rankin  v.  Tenbroehy  6  Watts,  888.  Weddle  v. 
KobtMany  Id.  486.  Where  plaintiff  shows  that  the  original  grantee 
was  within  the  exceptions,  proof  that  others  claiming  under  him  are 
not,  must  come  from  defendant.     Thamp$on  v.  GHbs&ny  1  Ohio,  489. 

The  plaintiff  must  prove  either  actual  possession,  or  a  right  of  entry 
within  twenty  years,  or  account  for  the  want  of  it.  In  Pennsylyania 
an  entry  is  not  necessary  to  any  case,  to  enable  the  person  who  has 
title  to  recover.  Every  owner  is  held  to  be  in  possession,  until  some 
one  actually  enters  on  him  under  an  adverse  claim,  and  the  statute 
begins  to  run  only  from  the  time  that  adverse  possession  is  taken. 
CarluiU  v.  StMer^  1  Penn.  Bep.  6*     See  Bugge  v.  EUu^  1  Bay,  107. 

(^)  ToUon  v.  Kaye^  3  Brod.  k  Bingh.  217 ;  Cotterell  r,  Dutton^  4  Taunt.  826. 
(A)  Dot  y.  Jonety  4  T.  R.  300. 

!1)  The  pages  included  in  the  brackets  are  from  the  last  American  edition. 
2)  The  right  of  wife  is  not  barred  bj  fifteen  years'  adverse  possession  during  cover- 
tare,  but  is  saved  by  the  proviso ;  and  therefore,  husband  and  wife  may  recover,  not- 
withstanding such  adverse  possession.     WaUon  v.  Watton,  10  Conn.  77.    See  ye(U  v. 
Soberttauj  2  Dana,  89 ;  Miiler  v.  Skaeklrfordy  3  Id.  293. 

(3)  '*  It  appears  probable  enough,  upon  looking  into  the  case  of  StoweU  v.  Lord  Zouehf 
Plowd.  355,  b.,  that  the  word  death  was  introduced  here  to  obviate  the  difficulty  which 
had  arisen  in  that  case,  upon  the  construction  of  the  statute  of  fines,  4  H.  7,  c.  24,  for 
want  of  that  word."    Per  Lawrence^  J.,  in  Doe  v.  Jeaeon,  6  Bast's  R.  85. 

(4)  This  clause  ffives  to  the  pariy^  to  whom  a  right  of  entry  accrues,  and  who  is  under 
a  disability  at  the  time,  ten  years  after  the  disability  removed,  notwithstanding  the  twenty 
years  should  have  elapsed  after  his  title  had  accrued ;  and  to  the  A«tr,  the  statute  gives 
ten  years  from  the  death  of  his  ancestor,  to  whom  the  right  first  accrued  during  the 
period  of  disabili^,  and  who  died  under  such  disability ;  for  the  word  death  refers  to  the 
death  of  the  person  to  whom  the  right  first  accrued,  and  whose  heir  the  claimant  is ; 
Doe  V.  Je$8ony  6  East,  80 ;  hence,  where  the  ancestor  died  seised,  leaving  a  son  and 
daughter,  infants,  stranger  entered,  the  son  died  within  age ;  it  was  holden,  that  the 
daughter  was  entitled  only  to  ten  years  from  the  death  of  her  brother,  to  make  her 
entry. 
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For  by  virtue  of  this  statute,  an  nninterrapted  adverse  ^Salk.  421,) 
possession  for  twenty  years  (except  in  cases  which  fall  within  the  clause 
of  exception)  operates  as  a  descent  or  discontinuance,  which  tolls  entry. 
Hence,  the  defendant  may  take  advantage  of  this  statute  on  the  gen- 
eral issue.  An  adverse  possession  for  twenty  years  is  a  good  title  in 
ejectment  against  one  who  has  the  regular  paper  title.  Jcufksan  v. 
OUz,  8  Wend.  440.  A  claim  by  adverse  po$9emon  merely  covers  what 
is  under  actual  improvement;  Jack%<m  v.  Warfardj  7  la.  62;  or  sub- 
stantially enclosed.     8hatp  v.  Brandaw^  15  Id.  697. 

The  declarations  of  a  widow,  that  she  held  for  her  life,  and  that  after 
her  death  the  land  would  go  to  the  heirs  of  her  husband,  are  admissible 
evidence  {Doe  v.  Pettet^  5  B.  &.  A.  223.  7  Ene.  Com.  Law.  Bep.  75,) 
to  negative  an  adverse  possession.  Where  a  defendant's  ancestor  came 
into  possession  of  land  in  1752,  as  a  creditor  under  a  judgment  obtained 
against  the  then  owner  of  the  land,  and  defendant's  family  had  continued 
in  possession  ever  since;  it  was  holden,  {Doe  v.  Ready  5  B.  &  A.  282. 
Id.  79,)  that  the  original  possession  having  been  taken,  not  under  any 
conveyance,  the  length  of  possession  was  only  prima  facie  evidence, 
from  which  a  jury  might  infer  a  subsequent  conveyance  by  the 
original  owner  or  some  of  his  descendants,  but  that  it  might  be 
rebutted,  and  that  the  jury  must  not  presume  such  conveyance  from 
length  of  possession,  unless  they  were  satisfied  that  it  had  actually 
been  executed. 

Where  the  defendant  has  the  legal  title,  and  is  in  posession,  {Doe  d. 
Burrough  v.  Reade^  8  East,  858,)  he  may  defend  himself  upon  his  title, 
although  20  years  have  run  against  him  before  he  took  possession,  such 
20  years'  possession  not  being  the  possession  of  the  lessor  of  the 
plaintiff.     See  Den  v.  Sinniek%ony  4  Halsted,  149. 

This  statute  runs  against  the  lord  of  a  manor  as  well  as  against  any 
other  person.  Oreeby  v.  Preiton^  Norfolf  Sum.  Ass.  1728,  Ld.  Raym, 
C.  J.  Sent.  Leeds's  MS.  Hence,  if  a  house,  &;c.,  be  built  on  the  waste, 
the  lord  should  take  care  to  have  some  entry  ma^le  of  it  in  his  books, 
and  reserve  some  rent  or  service ;  otherwise  he  will  lose  his  right. 

In  like  manner,  if  a  common  has  been  enclosed  20  years,  the  com- 
moner's right  of  entry  is  gone.  Oreach  v.  Wilmoty  Derby  Sum.  Ass. 
1752,  per  Lee,  C.  J.  Cited  by  Lawrence,  J.,  in  Sawke  v.  Bacon,  2 
Taunt.  160. 

Copyhold  lands  were  granted  to  A.  for  the  lives  of  herself  and  B., 
and  by  a  subsequent  grant  the  reversion  was  granted  to  C.  for  other 
lives.  A.  died,  having  devised  to  B.  who  entered  and  kept  possession 
for  more  than  twenty  years.  On  his  death,  C.  brought  ejectment :  it 
was  holden,  that  the  action  was  barred  by  the  statute:  for  C.'s  right 
of  possession  accrued  on  the  death  of  A. ;  for  the  first  estate  was  an 
estate  during  only  for  the  life  of  A.,  inasmuch  as  there  was  no  custom 
stated  giving  any  estate  to  B.  the  cestui  que  vie,  and  as  there  is  no 
general  occupant  of  a  copyhold,  and  in  this  case  there  was  no  special 
occupant,  as  heir  or  executor,  designated  in  the  grant. 

It  is  to  be  observed,  that  the  right  or  title  of  entry  within  this  statute, 
must  be  such  as  is  accompanied  by  a  right  of  possession.  Doe  d.  Cook 
V.  DanverSy  7  East,  299.    A.^  seised  in  fee  of  an  estate^  made  a  lease 
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for  yearSy  containing  a  clause  of  re-entry,  in  default  oC  payment  of  the 
rent  reserved,  and  afterwards  devised  the  estate  to  B.  in  fee,  and  died. 
From  the  death  of  A.,  until  the  expiration  of  the  lease,  (a  period  of 
more  than  twenty  years)  0.,  the  heir  at  law  of  A.,  received  the  rent 
from  the  lessee,  during  all  which  time  B.,  the  devisee,  did  not  take  any 
steps  to  recover  the  possession;  but  within  twenty  years  after  the 
expiration  of  the  lease,  B.  broughi  an  ejectment ;  wnereupon  it  was 
objected  that  B.'s  right  of  entry  was  barred  by  the  statute :  1st.  By 
the  non-receipt  of  rent  by  B.  under  the  lease  granted  by  the  devisor 
for  more  than  twenty  years,  and  an  adverse  enjoyment  by  C.  of  such 
rent  during  all  that  time :  and  2dly,  Bv  B.  not  bavins  availed  himself, 
for  more  than  twenty  years,  of  his  right  of  entry  under  the  proviso  in 
the  lease  for  non-payment  of  the  rent.  But  the  court  overruled  the 
objection,  and  held  that  B.  was  entitled  to  recover,  observing,  that 
during  the  lease,  B.  could  not  have  entered  and  supported  the  eject- 
ment;  and  although  a  forfeiture  were  committed,  yet  B.  was  not  obliged 
to  enter.  Where  a  tenant  disclaims  to  hold  under  his  landlord,  his 
possession  becomes  adverse,  and  the  statute  of  limitations  runs  against 
the  landlord,  although  possession  as  tenant  may  not  be  given  up. 
WiUiion  V.  Watkinsy  8  Peters,  48. 

Neither  a  descent  cast  nor  the  statute  of  limitations  will  affect  a 
right,  if  a  particular  estate  existed  at  the  time  of  the  disseisin,  or 
when  the  adverse  possession  began,  because  a  right  of  entry  in  the 
remainder-man  cannot  exist  during  the  existence  of  the  particular 
estate ;  and  the  laches  of  a  tenant  for  life  will  not  affect  the  party 
entitled.  An  entry  to  avoid  the  statute  must  be  an  entry  for  the  pur- 
pose of  taking  possession,  and  such  an  entry  cannot  be  made  during 
the  existence  of  the  life  estate.  Jaeksan  v.  Schoonmaekerj  4  Johns. 
Rep.  890. 

An  entry  into  a  part  of  a  tract  of  land,  with  a  claim  to  the  whole,  is 
equivalent  to  an  entry  into  the  whole.  Jackson  v.  Lunn,  8  Johns.  Gas. 
109.  See  Jackson  v.  Woodruffs  1  Cowen,  276 ;  Potts  v.  GhUherty  8 
W.  C.  C.  R.  475;  Bums  v.  Swift,  2  S.  &  R.  439;  Oluggage  v.  Dur^ 
can,  1  Id.  Ill;  Hall  v.  Powell,  4  Id.  456. 

An  acknowledgment  of  the  defendant,  by  letter,  of  the  lessor  of  the 
plaintiff's  title,  has  been  holden  to  take  aw&y  the  statute,  so  that  an 
adverse  possession  of  20  years  could  not  be  set  up.  Jackson  v.  Owreden, 
2  Johns.  Cas.  853.   Bull.  N.  P.  104. 

A  recovery  in  dectment,  of  which  the  plaintiff  had  not  availed  him- 
self, by  entering  during  the  demise,  will  not  prevent  the  running  of  the 
statute.  Jackson  v.  Haviland,  18  Johns.  Rep.  229.  The  statute  does 
not  begin  to  run  till  there  has  been  a  right  of  action  against  the  person 
in  possession,  although  he  mav  have  declared  his  possession  to  be 
adverse.  Shepley  v.  ijytle,  6  Watts,  500.  The  running  of  the  statute 
is  interrupted  by  the  parties  submitting  a  question  of  boundary  to 
arbitration.  Sunt  v.  Ghiilford,  4  Ohio,  810.  An  offer  to  purchase  the 
title  of  the  third  person  by  one  who  is  in  possession,  does  not  impair 
his  right  to  the  premises,  although  it  bars  his  adverse  possession. 
Jackson  v.  BriUon,  4  Wend.  507. 

This  statute,  does  not  run  in  any  case,  except  where  there  is  an  actual 
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ouster  or  disseisin.  Per.  Onr.  in  Beading  t.  Moystan,  Salk,  423 ;  PotU 
▼.  OUberty  8  W.  C.  C.  R.  475.  Hence  it  is  proper  to  consider  what 
acts  amount  to  an  ouster  or  disseisin. 

Taking  the  whole  profits  by  one  tenant  in  common  is  not  any  eject- 
ment of  the  other.     1  Inst.  199,  b. 

One  tenant  in  common  le^vjing  a  fine  of  the  whole,  and  taking  the 
rents  and  profits  afterwards  without  account  for  nearly  five  years,  is  no 
evidence  from  whence  the  jury  should  be  directed  (against  the  justice 
of  the  case)  to  find  an  ouster  of  his  companion  at  the  time  of  the  fine 
levied.  Peaceable  v.  Readj  1  East,  568.  The  levying  of  the  fine  will 
be  considered  as  rightfully  and  legally  done,  and  intended  to  operate 
only  on  that  share  of  the  premises  to  which  the  party  was  lawfully  enti- 
tled. Proof  of  assertion  by  defendant  that  he  is  sole  owner,  and  an 
offer  to  sell  coupled  with  a  declaration  that  plaintiff  would  be  compelled 
to  sign  the  deed  through  which  defendant  derived  title,  is  sufficient 
evidence  of  denial  of  plaintiff's  right  as  co-tenant  to  entitle  him  to  re- 
cover.    Valentine  v.  Northrop^  12  Wend.  494. 

A.,  tenant  for  life,  remainder  to  B.  in  tail,  remainder  over.  B., 
during  A.'8  life,  conveyed  by  lease  and  release  all  his  estate  and  in- 
terest to  J.  S.  in  fee,  and  covenanted  to  levy  a  fine,  which  was  accord- 
ingly levied  with  proclamations.  A.  died,  J.  S.  entered  and  was 
possessed;  afterwards  B.  died  without  issue,  and  then  J.  S.  died,  and 
Ids  heir  entered  and  was  possessed.    Ejectment  being  brought  by  the 

Eerson  entitled  to  the  last  remainder,  against  the  heir  of  J.  S.,  it  was 
olden,  (Doa  V.  JSarm,  B.  B.  M.  T.  57  Geo.  III.,)  that  the  fine  had  not 
any  operation  so  as  to  bar  the  claimant,  or  to  require  an  actual  entiy 
to  avoid  it.  So,  if  one  of  the  two  tenants  in  common  of  a  reversion 
levy  a  fine  of  the  whole,  such  fine  does  not  require  an  actual  entry 
{Roe  V.  Elliott^  1  B.  &;  A.  85,)  by  the  other  tenant  in  common,  when  he 
comes  into  possession  to  avoid  it. 

So  where  one  tenant  in  common  had  received  rent  from  the  whole  of  the 
premises,  {Fairdaim  v.  Shackletony  5  Burr.  2604, 2  Bl.  B.  690,)  and  had 
not  accounted  for  it  to  his  companion,  for  above  twenty  years,  this  was 
holden  by  the  court  not  to  be  such  an  adverse  possession  as  would  bar 
the  tenant  in  common,  who  had  been  kept  out  of  the  rents,  from  main- 
taining an  ejectment  for  an  undivided  moiety.(l^  It  is  to  be  observed 
that  in  the  preceding  case  it  was  not  left  to  tne  jury  to  presume  an 
actual  ouster;  consequently  no  ouster  was  found,  but  merely  the  facts 
as  above,  stated.  But  in  a  case  where  it  appeared  {I>oe  d.  Fisher  v. 
ProiseTj  Cowp.  217,)  that  there  had  been,  for  nearly  forty  years,  sole 
and  uninterrupted  possession  by  one  tenant  in  common  without  any 
claim  by  his  companion  to  a  share  of  the  rents  and  profits,  without  any 
acknowledgment  of  his  right  by  the  other  tenant  in  common,  it  was 
holden  to  be  a  sufficient  ground  for  a  jury  to  presume  an  actual  ouster  of 
the  co-tenant,  and,  consequently,  that  tne  statute  operated  as  a  bar  to 

(1)  Where  one  tenant  in  common  enters  generally  without  his  companion,  it  shall 
work  an  entrj  to  the  companion.  Smales  y.  DaUj  Hob.  120.  Where  one  parcener  enters 
generally,  and  takes  the  profits,  this  shall  be  accounted  in  law  the  entry  of  them  both, 
and  not  a  divestment  of  the  moiety  of  her  sister.  1  Inst.  243,  b.  See  Doe  y.  jSem,  7  T. 
B.  386 ;  Jackson  t.  Brinks  5  Cowen,  483. 
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a  recovery  in  ejectment.  ^'  There  have  been  frequent  disputes,  as  to 
how  far  the  posession  of  one  tenant  in  common  shall  be  said  to  be  the 
possession  of  the  other,  and  what  acts  of  the  one  shall  amount  to  an 
actual  ouster  of  his  companion,  I  think  the  only  case  in  which  the 
possession  of  one  tenant  in  common  can  be  said  to  oe  the  possession  of 
the  other,  is,  where  one  holds  possession  as  sttchj  and  receives  the  rents 
and  profits  on  account  of  both.  With  respect  to  what  acts  will  amount 
to  an  actual  ouster,  if  no  actual  ouster  is  proved,  yet  it  may  be  inferred 
from  circumstances,  which  circumstances  are  matter  of  evidence  to  be  left 
to  a  jury."  Per.  Aston,  J.  S.  C.  After  an  exclusive  and  uninterrupted 
possession  by  one  tenant  in  common  of  land  for  nearly  forty  years, 
without  any  account  with  his  co-tenants,  an  ouster  may  be  presumed, 
and  the  co-tenants  are  barred.  Jackson  v.  Whitlech^  6  Cowen,  475. 
See  Morris  v.  Vanderen^  1  Dall.  67 ;  Frederick  v.  Chrat/y  10  S.  &  R.  182; 
Qullen  v.  Motzer^  13  Id.  356. 

Parceners  and  joint-tenants  cannot  be  disseised  by  their  companions, 
except  by  an  actual  ouster.     Hob.  120. 

If  there  be  tenant  at  sufferance,  (Per.  Cur.  iu  Prenson  v.  Stone,  1 
Roll.  Abr.  659,  (C.)  pi.  11,)  and  a  stranger,  not  having  any  right  to  the 
land,  make  a  lease  to  him  by  indenture,  rendering  rent  without  putting 
the  tenant  by  sufferance  out  of  possession,  and  the  tenant  pay  the 
rent  to  the  stranger,  that  is  not  any  disseisin  to  him  who  has  the  right. 

If  a  stranger  receive  of  my  tenant  by  voluntary  payment,  (1  Roll. 
Abr.  659,  (C.)  pi.  8,)  without  coercion  of  distress,  the  rent  due  to  me, 
that  is  a  diisBeisin  to  me  at  my  election. 

The  possession  of  one  joint-tenant  is  the  possession  of  the  other,  so 
as  to  prevent  the  operation  of  the  statute.  Ford  v.  Crratfy  Salk.  285« 
Bat  See  2  Taunt.  441. 

But  if  an  estate  descend  to  parceners,  one  of  whom  is  under  a  dis- 
ability which  continues  more  than  twenty  years,  and  the  other  does 
not  enter  within  twenty  years,  the  disability  of  the  one  does  not  pre* 
serve  the  title  of  the  other,  after  the  twenty  years  elapsed.  Roe  v. 
Rowestony  2  Taunt.  441. 

Where  two  persons  are  in  possession,  the  possession  is  judged  in  him 
who  hath  right.     Hob.  322. 

A  claim  or  entry,  to  prevent  the  operation  of  the  statute,  must  be 
on  the  land,  unless  there  be  some  special  reason  to  the  contrary. 
Salk.  285. 

And  by  stat.  4  Ann.  c.  16,  s.  16,  an  action  must  be  commenced  within 
one  year  next  after  the  making  of  the  claim  or  entry,  and  prosecuted 
with  effect ;  otherwise  the  claim  or  entry  will  be  of  no  avail. 

The  Stat.  21  Jac.  c.  16,  shall  not  be  taken  by  construction,  (Per. 
Holt,  G.  J.,  delivering  the  opinion  of  the  court,  Ld.  Baym.  289,)  to  bar 
a  man  of  his  action,  unless  it  be  expressly  found  how  the  possession 
has  been. 

If  a  mortgage  is  made  for  a  collateral  security,  although  the  mortga- 
gee is  not  in  possession  for  twenty  years  or  more,  yet  if  interest  be 
paid  on  the  bond,  the  statute  shall  not  bar.  Per  Holt,  C.  J.,  Ld. 
Raym.  750. 

Where  premises  were  mortgaged  in  fee,  {HaU  v.  Doe  ex.  dem. 

VOL.  n.- 
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SurtaSj  5  B.  &;  A.  687.  7  Eng.  Com.  Law  Rep.  232,)  with  a  proviso 
for  reconyeyance,  if  the  principal  were  paid  on  a  ^ven  day,  and  in  the 
mean  time,  that  the  mortgagor  should  continue  m  possession ;  upon 
special  verdict,  it  was  found  that  the  principal  was  not  paid  on  the  given 
day,  but  that  the  mortgagor  continued  in  possession.  There  was  no 
finding  by  the  jury  either  that  interest  had  or  had  not  been  paid 
by  the  mortgagor ;  held  that  upon  this  finding,  it  must  be  taken,  th&t 
the  occupation  was  by  permission  of  the  mortgagee,  and  consequently, 
that  although  more  than  twenty  years  had  elapsed  since  default  in  pay- 
ment of  the  money,  still  the  mortgagee  was  not  barred  by  the  statute 
of  limitations. 

A  possession  commenced  under  a  grant  from  a  foreign  goyemment, 
which  is  not  recognized  by  treaty,  is  not  an  adverse  possession.  Such 
a  possession  is  not  in  hostility  to  any  private  or  individual  right,  but  is 
to  be  viewed  only  as  a  controversy  between  the  two  goyemments.  An 
adverse  possession  must  be  hostile  in  its  inception,  and  continued  so 
for  twenty  years;  it  must  also  be  marked  by  definite  boundaries.  It  is 
to  be  taken  strictly,  and  not  made  out  by  inference,  but  by  clear  and 
positive  proof:  and  every  presumption  will  be  made  in  favor  of  posses- 
sion, in  subordination  to  the  title  of  the  true  owner.  Jackson  y.  Wttters, 
12  Johns.  Rep.  865 ;  Brandt  v.  Ogden^  1  Id.  156 ;  Jackson  y.  Schoon- 
mocker^  2  Id.  880 ;  Jackson  y.  Ingrahamy  4  Id.  182,  n. ;  Jackson  v. 
Parker^  8  Johns.  Cas.  124 ;  Wykham  v.  Concklinj  8  Johns.  Rep.  220 ; 
Jackson  y.  Sharpy  9  Id.  168. 

A  person  commg  into  possession  by  permission  of  one  tenant  in  com- 
mon, and  a  partition  having  been  suosequently  made,  by  which  the 
premises  fell  to  the  other  tenant  in  common,  cannot  set  up  an  adverse 
possession,  though  twenty  years  had  elapsed  after  the  partition.  Jackson 
y.  Orealy  18  Johns.  Rep.  116. 

An  entry  under  claim  and  color  of  title  is  sufficient  to  constitute  an 
adverse  holding.  It  is  not  necessary  that  the  title  under  which  such 
entry  is  made,  should  be  a  good  and  yalid  title.  Jackson  y.  Ellis^  13 
Johns.  Rep.  118;  Smith  y.  Burtis,  9  Id.  174;  Jackson  y.  Wheat, 
18  Id.  40 ;  Jackson  y.  Newtony  lb.  855.(1)    It  is  sufficient  if  it  is  of 

(1)  To  constitute  advem  possession  there  must  be  a  claim  of  title,  but  hpfg^er  title  is 
not  necessaiy  if  there  be  actual  occupancy.  Jackson  v.  OlUj  8  Wend.  440.  A  deed 
fraudulently  obtained  is  not  available  as  the  foundation  of  an  adrerse  possession,  so 
as  to  avoid  a  subsequent  conveyance.  Livingston  v.  Peru,  9  Id.  623.  Possetsion 
under  a  void  title  does  not  defeat  a  conveyance  on  the  ground  of  hdverse  possession,  for 
in  such  case  the  possession  is  not  adverse.  Jackson  v.  Andrews j  7  Id.  152  ;  Jackson  v. 
BUI,  5  Id.  532.  An  adverse  possession,  where  it  actually  exists,  may  be  set  up  against 
any  title  whatever,  and  to  make  out  a  title  under  the  statute  of  limitations.  Per  JoHnsofij 
J.,  in  giving  the  opinion  of  the  Supreme  Court  of  the  United  ^States  in  Bradstrut  v. 
Huntingdon^  5  Peters,  (U.  S.)  R.  438 ;  Jackson  v.  Diffendorf,  3  Johns.  (N.  Y.)  R.  267. 
See  also  Heinneccius  p.  6,  s.  208;  Gro.  L.  2,  c.  4,  p.  86 ;  Run.  on  Eject.  59;  iSioketT. 
Berry,  Salk.  421.  An  undisturbed  possession  of  twenty  years,  is  evidence  of  an  estate 
in  fee  if  no  other  title  appear,  and  upon  such  evidence  a  plaintiff  may  recover  in  eject- 
ment. Dennis  v.  Barnard,  Oowp.  R.  597,  per  Lord  Mansfield.  See  also  Caiterit  r. 
Cotpper,4  Taunt.  R.  547;  Jackson  v.  Richtmyer,  16  Johns.  (N.  Y.)  R.  134;  Jackson  y> 
Wheat,  18  Id.  40 ;  Jackson  v.  Kewton,  lb.  355 ;  Fanning  v.  Wilcox,  3  Day,  (Conn.)  R 
258;  Shierman  v.  Irvine's  Lessee,  4  Cranch,  R.  367;  SommervUley.  Hamilton,  4  Wheat. 
(U.  S.)  R.  230  ;  Bay  v.  Smith,  2  Bay,  (So.  Car.)  339 ;  Munshower  v.  Patten,  12  Serg.  &R. 
(Penn.)  R.  334  ;  Venn  v.  White,  1  Coxe,  (N.  J.)  R.  94;  Jackson  v.  Dysting,  2  Gaines'  (>'• 
Y.)  Cas.  198.    In  a  thickly  settled  country,  after  possession  for  the  time  limited  by  the 
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such  a  character  as  to  destroy  all  presumption  that  the  defendant  was 
in  possession  under  the  plaintiff,  or  held  in  obedience  to  his  right. 
Jackson  Y,  Todd,  2  Caines'  Rep.  188;  Jackson  v.  Woodruff j  1  Go  wen, 
276 ;  Jaekson  v.  Camp,  lb.  605 ;  Jackson  v.  MUler,  6  Id.  761. 

A  person  who  enters  without  claim  or  color  of  title,  is  deemed  to  be 
in  possession  in  subservience  to  the  legal  owner ;  and  no  length  of  time, 
unaccompanied  with  any  change  in  the  character  of  his  possession, 
will  render  it  adverse ;  but  if  he  afterwards  obtain  a  good  or  colorable 
title,  &om  that  period  an  adverse  possession  commences.  Jackson  v« 
TTuymas,  16  Johns.  Rep.  293 ;  Jackson  v.  Parker,  8  Johns.  Gas.  124 ; 
Jackson  v.  Sharp,  9  Johns.  Rep.  168.  See  Jackson  v.  MUler,  6  Gowen, 
761 ;  Jackson  v.  Walker,  7  Id.  687 ;  La  Frombois  v.  Jackson,  8  Id. 
689 ;  Satffk  v.  Senseman,  6  S.  &  R.  21 ;  Miller  v.  Shaw,  7  Id.  129 ; 
Zenox  V.  Fatley,  8  Id.  892 ;  Boyer  v.  Benhw,  10  Id.  808.(1)] 

Btatate,  partly  by  a  church,  and  partly  by  a  burying-gronnd,  a  grant  of  the  land,  it  has 
been  held  in  Pennsylvania,  will  be  presumed  a  preemption  right.  Mathert  v.  Ministers 
of  Thinityf  3  Serg.  &  Rawle  (Penn.  R.)  609.  A  plaintiff  in  ejectment,  claiming  premises 
in  fee,  may  recover  although  he  relies  only  upon  possession  for  the  establishment  of  bis 
tiUe.  CinekmaUi  v.  White,  6  Peters,  (U.  S.)  R.  431 ;  Day  v.  Alverson,  9  Wend.  (N.  Y.) 
R.  223 ;  3  Ham.  (Ohio)  R.  67 ;  HoltzappU  v.  FkiUibaum,  4  Wash.  G.  G.  R.  366 ;  Ang.  on 
Lim.  {  380,  note. 

(1)  One  entering  into  possession  onder  a  contract  of  purchase  not  performed,  does  not 
hold  adversely.  Contra^  after  performance.  Briggs  v.  Frotterj  14  Wend.  227.  Where  a 
possession  commenced  rightfully  and  with  consent  of  the  owner,  nothing  is  to  be  presumed 
to  make  it  adverse.  Mere  holding  over  is  not  enough.  And  it  will  be  regarded  as  a 
tenancy  at  will,  unless  it  be  shown  that  since  the  expiration  of  the  lease  the  holding  was 
forcible,  or  that  a  title  paramount  has  been  acquired.  Owynn  v.  Jonea^  2  Q ill  &  J.  173. 
To  constitute  a  dineitin^  the  possession  must  have  been  hostile  in  its  commencement, 
ezcltisiva  and  adverse,  and  not  a  mixed  possession — and  whether  it  were  so,  is  a  question 
for  the  Jury.  Kiruell  v.  Daggett^  2  Fairf.  309.  The  mere  enjoyment  of  au  easement 
being  the  exercise  of  a  righij  cannot  amount  to  a  disteisin  of  the  owner  of  the  land  to 
which  the  easement  is  annexed.    Stetion  v.  VeatieyAb.  408. 

*' As  an  adverse  possession  for  the  time  limited  by  the  statute  confers  a  right,  a 
purchaser  of  real  estate  must  not  trust  merely  to  the  papers  and  records,  but  must 
inquire  of  the  person  whether  he  claims  to  be  the  owner  of  the  premises.  Publicity  and 
notoriety^  of  possession  are  sufficient  to  put  a  purchaser  upon  inquiry,  and  amount  to 
constructive  notice.  Putting  a  fence,  for  example,  around  the  land,  or  erecting  build- 
inga  upon  it,  are  constructive  notice  to  all  the  world.  And  it  has  been  held,  that  to 
prevent  the  operation  of  the  statute,  a  parol  acknowledgment  of  the  adverse  possession 
hy  the  person  in  possession,  must  be  such  as  to  show  that  he  intends  to  hold  no  longer 
under  a  claim  of  right ;  but  declarations  made  merely  with  a  view  to  compromise  a  dis- 
pute, are  not  sufficient. 

*<  The  law,  however,  deems  every  person  to  be  in  the  legal  seisin  and  possession  of  the 
land  to  which  he  has  a  perfect  and  complete  title ;  and  this  seisin  and  possession  is  co- 
extensive with  his  right,  and  continues  till  he  is  ousted  thereof  by  an  actual  possession 
in  another,  under  a  claim  of  right.  This  may  be  considered  a  settled  principle  of  the 
conunon  law,  and  has  been  recognised  and  adopted  as  such  by  the  Supreme  Gourt  of 
the  United  States.  The  fact  of  possession  per  «e,  is  only  an  introductory  fact  to  a  link 
in  the  chain  of  title  by  possession,  and  will  not  simply  of  itself,  however  long  continued, 
bar  the  right  of  entry  of  him  who  was  seised,  and  of  course  create  no  positive  title  in  any 
case.  The  reason  is,  that  it  may  not  have  been  originally  taken  or  subsequently  held 
with  an  intention  to  claim  the  premises  as  owner,  and  may  have  been  with  a  perfect 
understanding  between  the  possessor  and  the  proprietor,  that  the  latter  is  all  the  time 
to  be  regarded  as  such.  The  reason  in  other  words  is,  that  it  may  be  a  permissive  pos 
session  which,  in  the  language  of  the  Master  of  the  Rolls,  in  Lord  Cholmondeley  v.  Lord 
CUnton,  however  long  it  may  in  point  of  fact  have  endured,  could  never  ripen  into  a 
title  against  any  body ;  for  it  was  not  considered  as  the  possession  of  the  precarious 
occupier,  but  of  him  upon  whose  pleasure  its  continuance  depended.  It  is  not  the  pos- 
session alone,  says  Mr.  Justice  Thompeon,  but  that  it  is  accompanied  with  the  claim  of 
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Notwithstanding  the  foregoing  statute,  the  right  of  bringing  an 
eiectment  frequently  existed  long  after  the  power  of  trying  a  real  ac- 
tion had  determined ;  for  either  when  disabilities  lasted  for  sixty  years 
after  the  death  of  the  ancestor,  or  when  estates  in  remainder  did  not 
come  into  possession  until  after  that  time,  real  actions  were  barred  bj 
the  32nd  of  Hen.  YIII.  c.  2,  but  the  right  of  entry  was  saved  by  the 
provisions  of  the  21  Jac.  I.  c.  16.(t) 

But  now  by  stat.  8  &  4  Will.  IV.  c.  27,  s.  2,  no  person 
[  *748  ]  shall  make**an  entry  or  distress,  or  bring  an  action  to  recover 
any  land  or  rent,  but  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  ac- 
tion, shall  have  first  accrued  to  some  person  through  whom  he  claims ; 
or  if  such  right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  or  distress,  or  to  bring  such  action,  shall  have  first 

(t)  See  Tyrrell's  Saggestions  on  the  Laws  of  Real  Property,  (not  published,)  p.  99. 

the  fee,  which  by  constrnction  of  law  is  deemed  primd  facie  evidence  of  such  an  estate. 
Chief  Justice  MarahaU^  says,  that  it  has  not  only  been  recognised  in  the  courts  of  Eng- 
landf  but  in  all  others  where  the  rules  established  in  those  courts  have  been  adopted, 
that  a  possession  which  was  permissiTe  and  entirely  consistent  with  the  title  of  another 
should  not  bar  that  title,  and  that  it  would  shock  the  sense  of  right  which  must  be  felt 
by  all  legislators  and  all  judges,  were  it  otherwise.  So  long,  for  instance,  as  the  possessor 
declares  that  he  holds  in  subordination  to  the  better  title,  the  possession  will  be  regarded 
as  held  by  consent :  nor  will  a  continued  possession,  after  such  declarations,  avail  to 
mature  a  title  under  the  statute  of  limitations,  until  the  party  has  changed  the  character 
of  his  possession  either  by  express  declaration  or  by  the  exercise  of  acts  of  ownership 
inconsistent  with  a  subordinate  character.  If  one  be  owner  of  a  tract  of  land,  and  at 
the  same  time  the  agent  of  the  owner  of  an  acyoining  tract,  he  cannot  avail  himself  of  the 
statute  to  support  his  title  to  a  part  of  the  land  of  his  principal,  of  which  he  had  taken 
possession  upon  a  misapprehension  of  the  new  boundary ;  nor  can  any  one  claiming  under 
such  assent  avail  himself  of  his  possession.  Where  parties  agreed  upon  a  fence  variant 
from  the  true  line,  avowedly  for  convenience,  and  still  continued  to  claim  up  to  the  trae 
line,  neither  party  acquires  a  title  or  right  of  possession  ag^nst  the  other  merely  bj 
virtue  of  the  fence. 

<<  The  declarations  of  a  widow  in  possession  of  premises,  that  she  held  them  for  life,  and 
that  after  her  death  they  would  go  to  the  heirs  of  her  husband,  are  admissible  evidence 
to  negative  the  fact  of  her  having  twenty  years  possession  under  a  claim  of  right.  And 
it  has  been  held  that  if  a  widow  remains  in  possession  of  land  after  her  husband's  death, 
and  marries  again,  and  she  and  her  husband  continue  in  possession  for  more  than  the 
time  limited  for  the  right  of  entry,  neither  she  nor  he  can  set  up  the  statute  against  an 
ejectment  by  the  children  of  the  first  husband.  There  was  a  very  rigid  application  of 
the  law,  in  this  respect,  in  a  very  modem  case  in  the  court  of  King's  Bench,  in  Ire- 
land, in  which  it  was  held  that  where,  on  the  death  of  a  father,  intesfUte,  seised  of  lands 
in  fee,  his  second  son  enters  without  title,  such  entry  is  deemed  for  the  use  of  the  eldest 
von,  and  the  statute  therefore  does  not  run  against  such  eldest  son,  the  possession  of  the 
second  son  being  his  possession.  The  real  principle  to  be  extracted  from  all  the  cases, 
the  court  said  is,  that  the  possession  of  the  younger  brother,  so  entering,  is  the  posses- 
sion  of  the  heir,  who  therefore  cannot  be  affected  by  length  of  time,  upon  the  supposition 
of  a  possession  adverse  to  him,  and  on  this  principle  the  court  found  an  answer  to  the 
argument  that  the  circumstances  or  motives  of  the  party  taking  possession,  ought  to  be 
le^  to  the  jury ;  because  the  question  is  not  why  the  one  person  took  possession,  but 
why  the  other  submitted  to  it,  and  in  the  absence  of  any  proof  to  the  contrary,  it  must 
be  intended  that  he  did  so  because  (as  the  law  intended)  it  was  taken  for  him.  The  law 
as  to  forbidding  the  setting  up  of  a  right  under  a  permissive  possession,  is  stated  very 
emphatically  by  the  Court  of  Appeals  of  South  Carolina,  that  where  a  party  claims  by 
the  statute,  he  is  required  to  show  at  what  time  he  took  possession  of  the  land,  and  how 
long  he  has  held  it ;  and  when  a  tenant  claims  to  hold  adversely,  he  must  show  when 
tikat  intention  was  made  known  to  the  landlord."    Angell  on  Lim.  {{  383,  384,  3rd  ed. 
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accrued  to  the  person  making  or  bringing  the  same.  In  the  constmo- 
tion(i)  of  this  act,  the  right  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first  ao> 
craed  at  sach  time  as  hereinafter  is  mentioned;  (that  is  to  say,)  1« 
When  the  person  claiming  such  land  or  rent,  or  some  person  through 
whom  he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have 
been  in  poMession  or  in  receipt  of  the  profits  of  such  landj  or.  m  receipt 
of  sttch  rentj  and  ihall,  while  entitled  thereto,  have  been  dispo8se$»edy 
or  have  discontinued  such  possession  or  receipty  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of  such  dispossession  or  dis- 
continuance of  possession,  or  at  the  last  time  at  which  any  such  profits 
or  rent  were  so  received  ;(1)  2.  And  when  the  person  claiming  such  land 
or  rent  shall  claim  the  estate  or  interest  of  some  deceased  person  who 
shall  have  continued  in  such  possession  or  receipt,  in  respect  of  the 
same  estate  or  interest,  until  the  time  of  his  death,  and  shaU  have  been 
the  last  person  entitled  to  such  estate  or  interest,  who  shaU  have  been  in 
such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  death ;  8.  And  when  the  person  claiming 
such  land  or  rent  shall  claim  in  respect  of  an  estate  or  interest  in  pos^ 
session,  granted,  appointed,  or  otherwise  assured  by  any  instrument 
{other  than  a  wiU,)  to  him,  or  some  person  through  whom  he  claims,  by 
a  person  being  in  respect  of  the  same  estate  or  interest  in  the  possession 
0r  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent,  and 
no  person  entitled  under  ^ach  instrument  shall  have  been  in  such  pos» 
session  or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  the  person  claiming,  or  the  person  through  whom 
he  claims,  became  entitled  to  such  possession  or  receipt  by  virtue  of 
such  instrument;  4.  And  when  the  estate  or  interest  claimed  shall 
have  been  an  estate  or  interest  in  reversion  or  remainder,  or  other 
future  estate  or  interest,  and  no  person  shall  have  obtained  the  posses- 
sum  or  receipt  of  the  profits  of  such  land,  or  the  receipt  of  such  rent  m 
respect  of  such  estate  or  interest,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  such  estate  or  interest  became 
an  estate  or  interest  in  possession ;  5.  And  when  the  person  claiming 
such  land  or  rent,  or  the  person  through  whom  he  claims,  shall  have 
become  entitled  by  reason  of  any  forfeiture  or  breach  of  condition, 
then  such  right  shall  be  deemed  to  have  first  accrued  when  such  for* 
feiture  was  iwmrred  or  such  condition  was  broken. 

^he  2nd  section  of  this  statute  does  not  applv  to  rent  [  *744  ] 
reserved  on  a  demise,(m)  The  object  and  intent  of  the  8rd 
section  is  to  explain  and  give  a  construction  to  the  enactment  contained 
in  the  2nd  section,  as  to  ^^  the  time  at  which  the  right  to  make  a  dis- 
tress for  any  rent  shall  be  deemed  to  have  first  accrued,"  in  those  cases 
only,  in  which  doubt  or  difficulty  miffht  occur ;  leaving  every  case  which 
plainly  falls  within  the  general  words  of  the  2nd  section,  but  is  not  in* 

(k)  Sect.  3. 

(m)  Grant  y.  JBlHtt  9  11.  Jfc  W.  113. 


(1)  A  writ  of  right  may  be  maintained  without  proof  of  an  actual  perception  of  profiti. 
Ward  T.  FuUer,  1ft  Pick.  185.^ 
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eluded  among  the  instances  ffiyen  by  the  8rd,  to  be  governed  by  the 
operation  of  the  2nd.  Therefore,  a  distress  or  action  for  an  annuity 
accroing  by  will,  and  charged  on  land,  most  be  resorted  to  within  twenty 
years  from  the  death  of  the  testator.(n)  The  right  of  possession  ac- 
crues to  a  mortgagee  from  the  time  of  execution  of  the  mortgage  deed, 
when  there  is  no  agreement  that  the  mortgagor  shall  remain  in  posses- 
sion until  defetult ;  and  the  general  rule  hold^  where  there  is  no  express 
agreement  to  that  effect,  although  the  mortgage  deed  contaiiis  a  coyenant 
from  the  mortgagor  for  quiet  enjoyment  after  default  on]y.(o) 

In  1788,  estates  were  settled  by  marriage  settlement,  to  the  use  of 
the  wife  for  life,  with  remainders  to  her  issue  in  tail,  with  remainder  to 
the  settlor  (whose  heiress  at  law  she  was)  in  fee.  In  1818,  by  deeds 
to  which  the  husband  and  wife,  and  their  only  son,  R.  G.,  were  parties, 
and  by  a  recovery  suffered  in  pursuance  thereof,  the  estates  were  limited 
to  the  use  of  the  husband  for  life,  remainder  to  the  wife  for  life,  re- 
mainder to  R«  G.  the  son  for  life,  remainder  to  his  issue  in  tail,  re- 
mainder to  J«  F.  his  sister  for  life,  with  other  remainders  over.  The 
husband  died  in  1819,  the  wife  in  1822,  and  R.  G.  in  1828 ;  it  was 
holden,(  j?)  that  inasmuch  as  the  estate  of  J.  F.  was  carved  out  of  the 
estate  tail  of  R.  G.,  she  had  the  same  time  for  bringing  an  ejectment 
as  he  would  have  bad  if  he  had  continued  alive,  viz*  twenty  years 
from  the  year  1822,  when  his  remainder  came  into  possession.  In 
1798,  copyhold  lands  were  surrendered  to  the  use  of  husband  and  wife, 
and  of  the  heirs  of  the  husband.  In  1805,  the  husband  absconded, 
and  went  abroad,  and  was  never  afterwards  heard  of.  In  1807,  a 
commission  of  bankruptcy  issued  against  him,  and  the  usual  assi(nunent 
of  his  estate  was  made  by  the  commissioners  to  his  assignee.  Toe  wife 
occupied  the  copyhold  estate  until  her  death  in  1841,  when  the  assignee 
was  admitted,  and  brought  ejectment.  It  was  holden,  that  the  action 
was  brought  in  time,  the  case  being  that  of  a  future  estate  within  the 
8rd  section  of  the  statute.(9) 

Where  the  lessor  permits  his  lessee,  during  the  continuance  of  the' 
lease,  to  pay  no  rent  for  twenty  years,  (but  there  has  been  no 
[  *745  ]  "^adverse  claim,  and  no  payment  of  rent  to  any  other  person,) 
the  lessor  is  not  therefore  barred  by  the  2nd  section  from 
recovering  the  premises  in  ejectment.  The  case  falls  within  the  latter 
branch  of  the  ord  section,  which,  in  the  case  of  an  estate  in  reversion, 
provides  that  the  ri^t  shall  be  deemed  to  have  first  actfsrued  when  it 
became  an  estate  or  interest  in  possession.  The  lessor  therefore  may 
recover  in  ejectment  at  any  time  within  twenty  years  after  the  deter- 
mination of  the  lea8e.(r) 

When(«)  any  right  to  make  an  entry,  &;c.,  by  reason  of  any  forfeiture 
or  breach  of  condition,  shall  have  first  accrued  in  respect  of  any  eHaii 
or  interest  in  reversion  or  remainder,  and  the  land  or  rent  shall  not  have 
been  recovered  by  virtue  of  such  right,  the  right  to  make  an  entry,  ko.f 

(fi)  Per  Tmdalj  G.  J.,  delivering  judgment  of  the  court,  in  Janes  r.  Salter^  3  Bingh.  N. 
C.  553,  oTerrnliDg  the  former  decision  of  G.  B.,  reported  in  2  Bingh.  N.  G.  506,  S.  C, 
{o)  Doe  d.  Roylanee  r.  Liffhtfoot,  8  M.  ft  W.  553. 

}p)  Doe  d.  Ounon  r.  Edmonds^  6  M.  ft  W.  295.  ^ 

[q)  Doe  d,  Johnson  y.  Lwersedgcy  11  M.  ft  W.  617. 
r)  Doe  d.  Davy  r.  Ozmham^  7  M.  ft  W.  131.  (•)  Sect.  4. 
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shall  be  deemed  to  hare  first  accrued  in  respect  of  sach  estate  or  inter- 
est, at  the  time  when  the  same  shall  have  become  an  estate  or  interest  in 
possession,  as  if  no  such  forfeiture  or  breach  of  condition  had  happened. 

ProTided,(t)  that  a  right  to  make  an  entry,  &c.,  shall  be  deemed  to 
YiAYefirBt  accrued  in  respect  of  an  estcUe  or  interest  in  reversianj  at  the 
time  at  which  the  same  shall  have  become  an  estate  or  interest  in  pos- 
sesaion,  by  the  determination  of  any  estate  or  estates  in  respect  of  which 
such  land  shall  have  been  held,  or  the  profits  thereof  or  such  rent  shall 
have  been  received,  notwithstanding  the  person  claiming  such  land,  or 
some  person  through  whom  he  claims,  shall  at  any  time  previously  to 
the  creation  of  the  estate  which  shall  have  determined,  have  been  in 
possession  or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent. 

For(u)  the  purposes  of  this  act,  an  administrator  claiming  the  estate 
or  interest  of  the  deceased  person,  of  whose  chattels  he  shall  be  ap- 
pointed adminbtrator,  shall  be  deemed  to  claim  as  if  there  had  been  no 
interval  of  time  between  the  death  of  such  deceased  person  and  the 
grant  of  the  letters  of  administration. 

When  any  person(2;)  shall  be  in  possession  or  in  receipt  of  the  profits 
of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at  willy  the  right  of 
the  person  entitled,  subject  thereto,  or  of  the  person  through  whom  he 
claims,  to  make  an  entry,  &c.,  shall  be  deemed  to  have  first  accrued, 
either  at  the  determination  of  such  tenancy,*  or  at  the  expiration  of  one 
year  next  after  the  commencement  of  sucn  tenancy,(y)  at  which  time 
such  tenancy  shall  be  deemed  to  have  determined;  Provided  that  no 
mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will, 
within  the  meaning  of  this  clause,  to  his  mortgagee  or  trustee.  Under 
this  section,  no  title  accrues  to  a  party  who  was  tenant  at 
will,  and  held  without  interruption  or  ^payment  of  rent  for  [  '*'746  ] 
twenty  years  after  the  expiration  of  the  first  year,  but  who 
had  quitted  possession  before  the  act  passed ;  nor  can  he  recover  in 
ejectment  even  against  a  stranger.(z) 

When  any  person(a)  shall  be  in  possession,  &c.,  as  tenant  from  year 
to  yeary  or  other  periody  without  any  lease  in  writing,  the  right  of  the 
person  entitled,  subject  thereto,  or  of  the  person  through  whom  he 
claims  to  make  an  entry,  &;c«,  shall  be  deemed  to  have  first  accrued  at 
the  determination  of  the  first  of  such  years  or  other  periods,  or  at  the 
last  time  when  any  rent  payable  in  respect  of  such  tenancy  shall  have 
been  received  (which  shall  last  happen).  And  when  any  person(i)  shall 
be  in  possession,  &c.,  by  virtue  of  a  lease  in  writing,  by  which  a  rent, 
amounting  to  the  yearly  sum  of  twenty  shillings  or  upwards  shall  be 
reserved,  and  the  rent  reserved  by  such  lease  shall  have  been  received 
by  some  person  wrongfully  claiming  to  be  entitled  to  such  land  or  rent 
in  reversion  immediately  expectant  on  the  determination  of  such  lease, 
and  no  payment  in  respect  of  the  rent  reserved  by  such  lease  shall  after- 
wards have  been  made  to  the  person  rightfully  entitled  thereto,  the 
right  of  the  person  entitled  to  such  land  or  rent,  subject  to  such  lease, 


■f?) 


[t)  Sect.  5.  («)  Sect.  6.  (z)  Sect.  1, 

See  Doe  d,  Bennett  ▼.  Turner^  7  M.  ifc  W.  226,  affirmed  in  Cam,  Scacc,  9  M.  Jfc  W. 
643. 

(i)  Doe  d.  Thompson  t.  Thompaonf  6  A.  &  E.  721.  (a)  Sect.  8.  (bj  Sect.  9. 
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or  of  tbe  person  through  whom  he  claims  to  make  an  entry,  &c.,  after 
the  determination  of  such  lease,  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  the  rent  reserved  by  such  lease  was  first  so  receired 
by  the  person  wron^ully  claiming,  and  no  such  right  shall  be  deemed 
to  hare  first  accrued  upon  the  determination  of  such  lease  to  the  person 
rightfully  entitled. 

No  person(c)  shall  be  deemed  to  haye  been  in  possession  of  any  land 
within  the  meaning  of  this  act,  merely  by  reason  of  having  made  an 
entry  thereon.  No  continual  or  other  claim((2)  upon  or  near  any  land, 
shall  preserve  any  right  of  making  an  entry  or  distress,  or  of  bringing 
an  action. 

When  any  one  or  more  of  several  persons  entitled  to  any  land  or 
rent  as  coparceners,  joint-tenants,  or  tenants  in  common,  shall  haye 
been  in  posse88ion(6)  or  receipt  of  the  entirety,  or  more  than  his  undi- 
vided share,  for  his  own  benefit,  or  for  the  benefit  of  any  person  other 
than  the  person  entitled  to  the  other  share  of  the  same  land  or  rent, 
such  possession  or  receipt  shall  not  be  deemed  to  have  been  the  posses- 
sion or  receipt  of  or  by  such  last-mentioned  person.  This  section  has 
relation  back,  and  makes  the  possession  of  one  coparcener,  joint-tenant 
or  tenant  in  common  who  has  been  in  possession  of  the  entirety,  sepa- 
rate, from  the  time  of  his  coming  into  possession;  therefore,  Vhere  one 
tenant  in  common  has  been  out  of  possession  for  twenty  years  prior 
to  the  act,  he  is  barred  by  sections  2  and  12  from  bri&ging  an  eject- 

ment.(/) 
[  *747  ]      ♦The  possession  of  a  younger  brother  or  other  relation  of 
the  person  entitled  is  no  longer  to  be  deemed  the  possession  of 
that  person.  (^) 

When(A)  any  acknowledgment  of  the  title  of  the  person  entitled  to 
any  land  or  rent  shall  have  been  given  to  him  or  his  agent  in  writing 
signed  by  the  person  in  possession  or  in  receipt  of  the  profits  of  snch 
land,  or  in  receipt  of  such  rent,  then  such  possession  or  receipt  of  or  by 
the  person  by  whom  such  acknowledgment  shall  have  been  given,  shall 
be  deemed,  according  to  the  meaning  of  this  act,  to  have  been  the  pos- 
session or  receipt  of  or  by  the  person  to  whom  or  to  whose  agent  such 
acknowledgment  shall  have  been  given  at  the  time  of  giving  the  same, 
and  the  right  of  such  last-mentioned  person,  or  any  person  claiming 
through  him,  to  make  an  entry  or  distress,  or  bring  an  action  to  recover 
such  land  or  rent,  shall  be  deemed  to  have  first  accrued  at  and  not  be- 
fore the  time  at  which  such  acknowledgment,  or  the  last  of  such  ac- 
knowledgments, if  more  than  one,  was  given.  Whether  a  writing 
amounts  to  an  acknowledraient  of  title  under  this  section  is  a  question 
for  the  judge  and  not  for  the  jury  to  decide.(t)  If  at  the  time(A:)  at  which 
the  right  of  any  person  to  make  an  entry  or  distress,  or  bring  an  action 
to  recover  any  land  or  rent,  shall  have  first  accrued  as  aforesaid,  such 
person  shall  have  been  under  any  of  the  disabilities  hereinafter  men- 
tioned, (that  is  to  say),  infancy,  coverture,  idiocy,  lunacy,  unsoundness 
of  mind,  or  absence  of  mind,  or  absence  beyond  seas,  then  such  person. 


ie)  Sect  10.  {d)  Sect.  11.  (t)  Sect.  12. 

/)  CulUy  V.  Doe  d,  Taylerton,  3  P.  &  D.  539  j  11  A.  A  B.  1008.  (y)  Sect  13. 

h)  Sect.  14.        (t)  Doe  cL  Curzon  y.  Sdmonda^  6  M.  ft  W.  296.  (k)  Sect.  16. 
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or  the  person  claiming  through  him,  may,  notwithstanding  the  period 
of  twenty  years  before  limited  shall  have  expired,  make  an  entry  or 
distress,  or  bring  an  action  to  recover  such  land  or  rent,  at  any  time 
within  ten  years  next  after  the  time  at  which  the  person  to  whom  snch 
right  shall  first  have  accrued,  shall  have  ceased  to  be  under  any  such 
disability,  or  shall  have  died,  which  shall  have  first  happened.  Pro- 
Tided,(Q  that  no  entry,  distress,  or  action,  shall  be  made  or  brought  by 
any  person  who,  at  the  time  at  which  his  right  to  make  an  entry,  &c., 
ahall  have  first  accrued,  shall  be  under  any  of  the  disabilities  before 
mentioned,  or  by  any  person  claiming  through  him,  but  within  forty  years 
next  after  the  time  at  which  such  right  shall  have  first  accrued,  although 
the  person  under  disability  at  such  time  may  have  remained  under  one 
or  more  of  such  disabilities  during  the  whole  of  such  forty  years,  or 
although  the  term  of  ten  years  from  the  time  at  which  he  shall  have 
ceased  to  be  under  such  disability,  or  have  died,  shall  not  have  expired, 

A  feme  sole,  seised  in  fee,  married,  and  she  and  her  husband 
ceased  to  be  in  possession  or  enjoyment  of  the  land,  and  went  to 
reside  at  a  distance  from  it.  They  both  died  at  times  which  were  not 
shown  to  be  within  forty  years  from  the  ceasing  to  occupy. 
^The  heir  at  law  brought  ejectment  against  the  person  m  [  ^748  ] 
possession  within  twenty  years  of  the  husband's  death,  and 
within  five  years  of  the  passing  of  the  foregoing  act.  Evidence  was 
offered  that  the  wife  had  not  levied  any  fine.  It  was  holden,(m)  that 
the  ejectment  was  barred  under  the  foregoing  17th  section,  although  it 
did  not  appear  how  or  when  the  defendant  came  into  possession. 

When(n)  any  person  shall  be  under  any  of  the  disabilities  before 
mentioned,  at  the  time  at  which  his  right  to  make  an  entry,  &;c.,  shall 
have  firvt  accrued,  and  shall  depart  this  life  without  having  ceased  to  be 
under  any  such  disability,  no  time  to  make  an  entry,  &c.,  beyond  the  said 
period  of  twenty  years  next  after  the  right  of  such  person  to  make  entry, 
AC.,  shall  have  first  accrued,  or  the  said  period  of  ten  years  next  after 
the  time  at  which  such  person  shall  have  died,  shall  be  allowed  by  reason 
of  any  disability  of  any  other  person.  No  part(o)  of  G-reat  Britain  and 
Ireland,(l)  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Alderney,  or 
Sark,  nor  any  island  adiacent  to  any  of  them,  (being  part  of  the 
dominions  of  his  Majesty,)  shall  be  deemed  to  be  beyond  seas,  within 
the  meaning  of  this  act. 

When  the  right(|7)  of  any  person  to  make  an  entry,  &c.,  for  an  estate 
or  interest  in  possession,  shall  have  been  barred  by  the  determination 
of  the  period  before  limited,  which  shall  be  applicable  in  such  case, 
and  such  person  shall,  at  any  time  during  the  said  period,  have  been 
entitled  to  any  other  estate,  interest,  right,  or  possibility  in  reversion^ 

{I)  Sect.  17. 

(m)  Doe  d,  Corbyn  T.  BrafMion^  3  A.  &  B.  63.  See  the  remarks  of  Sir  E,  Suffdm,  on 
this  case,  in  2  Sogd.  V.  k  P.  348,  353,  10th  edition. 

(»)  Sect  18.  (o)  Sect.  19.  (p)  Sect.  20. 

(1)  Ireland  is  stiU  a  place  beyond  the  seas,  within  the  meaning  of  the  19th  section  of 
the  «tat.  4  Ann.  c.  16,  (which  see,  ante,  p.  153,)  notwithstanding  the  Act  of  Union  and 
this  19th  clause  of  the  3  &  4  Will.  TV.  c.  21,  Lane  v.  Bennett^  1  M.  &  W.  70.  See  also, 
BaUer^  v.  Kirk,  2  Bingh.  N.  C,  603. 
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remainder,  or  otherwise,  in  or  to  the  same  land  or  rent,  no  entry, 
distress,  or  action,  shall  be  made  or  brought,  by  such  person,  or  any 
person  claiming  through  him,  to  recover  such  land  or  rent,  in  respect 
of  such  other  estate,  interest,  right,  or  possibility,  unless,  in  the  mean 
time,  such  land  or  rent  shall  have  been  recovered  by  some  person  enti- 
tled to  an  estate,  interest,  or  right,  which  shall  have  been  limited,  or 
taken  effect,  after  or  in  defeasance  of  such  estate  or  interest  in  posses- 
sion. When  the  right  of  a  tenant  in  tAi\{q)  of  any  land  or  rent  to  make 
an  entry,  &;c.,  shall  have  been  barred  by  reason  of  the  same  not  having 
been  made  or  brought  within  the  period  before  limited,  which  shall  be 
applicable  in  such  case,  no  such  entry,  distress,  or  action,  shall  be  made  or 

brought  by  any  person  claiming  any  estate,  interest  or  right, 
[  ^749  ]  which  such  tenant  *in  tail  might  lawfully  have  barred.    When 

a  tenant  in  tail  of  any  land  or  rent,  entitled  to  recover  the 
same,  shall  have  died(r)  before  the  expiration  of  the  period  before 
limited,  which  shall  be  applicable  in  such  case,  for  making  an  entry, 
&c.,  no  person  claiming  any  estate,  interest,  or  right,  which  such  tenant 
in  tail  might  lawfully  have  barred,  shall  make  an  entry  or  distress,  or 
bring  an  action  to  recover  such  land  or  rent,  but  within  the  period 
during  which,  if  such  tenant  in  tail  had  so  long  continued  to  live,  he 
might  have  made  such  entry  or  distress,  or  brought  such  action.  When 
a  tenant(«)  in  tail  of  any  land  or  rent  shall  have  made  an  assurance 
thereof,  which  shall  not  operate  to  bar  an  estate  to  take  effect  after  or 
in  defeasance  of  his  estate  tail,  and  any  person  shall,  by  virtue  of  such 
assurance,  at  the  time  of  the  execution  thereof,  or  at  any  time  after- 
wards, be  in  possession  or  receipt  of  the  profits  of  such  land,  or  in 
receipt  of  such  rent,  and  the  same  person,  or  any  other  person  (other 
than  some  person  entitled  to  such  possession  or  receipt  in  respect  of  an 
estate,  which  shall  have  taken  effect  after  or  in  defeasance  of  the  estate 
tail,)  shall  continue  or  be  in  such  possession  or  receipt  for  the  period 
of  twenty  years  next  after  the  commencement  of  the  time  at  which 
such  assurance,  if  it  had  then  been  executed  by  such  tenant  in  tail,  or 
the  person  who  would  have  been  entitled  to  his  estate  tail,  if  such 
assurance  had  not  been  executed,  would,  without  the  consent  of  anv 
other  person,  have  operated  to  bar  such  estate  or  estates  as  aforesaid, 
then,  at  the  expiration  of  such  period  of  twenty  years,  such  assurance 
shall  be,  and  be  deemed  to  have  been,  effectual  as  against  any  person 
claiming  anv  estate,  interest,  or  right,  to  take  effect  after  or  in  defeas- 
ance of  such  estate  tail. 

When  a  mortgagee  (t)  shall  have  obtained  the  possesssion  or  receipt 
of  the  profits  of  any  land,  or  the  receipt  of  any  rent  comprised  in  lus 
mortgage,  the  mortgagor,  or  any  person  claiming  through  him,  shall 
not  bring  a  suit  to  redeem  the  mortgage,  but  withm  twenty  years  next 
after  the  time  at  which  the  mortgagee  obtained  such  possession  or 
receipt,  unless  in  the  mean  time  an  acknowledgment  of  the  title  of  the 
mortgagor,  or  of  his  right  of  redemption,  shall  have  been  given  to  the 
mortgagor,  or  some  person  claiming  his  estate,  or  to  the  agent  of  such 
mortgagor,  or  person,  in  writing,  signed  by  the  mortgagee,  or  the  person 
claiming  through  him ;  and  in  such  case  no  such  suit  shall  be  brought, 

(q)  Sect  21.  (r)  Sect.  22.  («)  Sect  23.  (t)  Sect.  28. 
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bat  within  twenty  years  next  after  the  time  at  which  such  acknowledg- 
ment, or  the  last  of  such  acknowledgments,  if  more  than  one,  was  given ; 
and  when  there  shall  be  more  than  one  mortgagor,  or  more  than  one 
person  claiming  through  the  mortgagor  or  mortgagors,  such  acknowl- 
edgment, if  ^ven  to  any  of  such  mortgagors  or  persons,  or  his  or  their 
agent,  shall  oe  as  effectual  as  if  the  same  had  been  given  to 
all  such  mortgagors  or  persons ;  but  where  there  shall  be  ""more  [  *750  ] 
than  one  mortgagee,  or  more  than  one  person  claiming  the  es- 
tate or  interest  of  the  mortgagee  or  mortgagees,  such  acknowledgm^t, 
signed  by  one  or  more  of  such  mortgagees  or  persons,  shall  be  effectual 
only  as  against  the  party  or  parties  signing  as  aforesaid,  and  the  person 
or  persons  claiming  any  part  of  the  mortgage  money,  or  land,  or  rent, 
by,  from,  or  under  him  or  them,  and  any  person  or  persons  entitled  to 
any  estate  or  estates,  interest  or  interests,  to  take  effect  after  or  in  de- 
feasance of  his  or  their  estate  or  estates,  interest  or  interests,  and  shall 
not  operate  to  give  to  the  mortgagor  or  mortgagors  a  ri^ht  to  redeem 
the  mortgage,  as  against  the  person  or  persons  entitled  to  any  other 
undivided  or  divided  part  of  the  money,  or  land,  or  rent ;  and  where 
such  of  the  mortgagees  or  persons  aforesaid,  as  shall  have  given  such 
acknowledgment,  shall  be  entitled  to  a  divided  part  of  the  land  or  rent 
comprised  m  the  mortgage,  or  some  estate  or  interest  therein,  and  not 
to  any  ascertained  part  of  the  mortgaged  [^Sic]  money,  the  mortgagor 
or  mortgagors  shall  be  entitled  to  redeem  the  same  divided  part  of  the 
land  or  rent,  on  payment,  with  interest,  of  the  part  of  the  mortgage 
money,  which  shall  bear  the  same  proportion  to  the  whole  of  the  mort-< 
g»ge  money,  as  the  value  of  such  divided  part  of  the  land  or  rent  shall 
bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised  in  the 
mortgage.  By  stat.  7  Will.  IV.  &  1  Vict.  c.  28,  reciting  that  doubts 
had  been  entertained  as  to  the  effect  of  the  foregoing  act^  so  far  as  the 
same  related  to  mortgage8,(u)  and  that  it  was  expedient  that  such  doubts 
should  be  removed,  it  is  declared  and  enacted,  that  any  person  entitled 
to  or  claiming  under  any  mortgage  of  land,  within  the  definition  con- 
tained in  the  first  section  of  the  act,  may  make  an  entry  or  bring  an 
action  at  law  or  suit  in  equity,  to  recover  such  land,  at  any  time  within 
twenty  years  next  after  the  last  payment  of  any  part  of  the  principal 
money  or  interest  secured  by  such  mortgage,  although  more  than  twenty 
years  may  have  elapsed  since  the  time  at  which  the  right  to  make  such 
entry  or  bring  such  action  or  suit  shall  have  first  accrued. 

Any  archbishop(a;)  &c.,  may  make  an  entry,  &c.,  within  such  period 
as  hereinafter  is  mentioned,  next  after  the  time  at  which  the  right  of 
such  corporation  sole,  or  of  his  predecessor,  to  make  such  entry,  &;c., 
shall  first  have  accrued,  (that  is  to  say,)  the  period  during  which  two 
persons  in  succession  shall  have  held  tne  office  or  benefice,  in  respect 
whereof  such  land  or  rent  shall  be  claimed,  and  six  years  after  a  third 
person  shall  have  been  appointed  thereto,  if  the  times  of  such  two  in- 
cumbencies, and  such  term  of  six  years,  taken  together,  shall  amount  to 
sixty  years;  and  if  such  times,  taken  together,  shall  not  amount  to  sixty 
years,  then  during  such  further  number  of  years,  in  addition 
to  such  six  years,  as  will,  with  *the  time  of  the  holding  of  such  [  '*'751  ] 

(«)  See  Doe  d.  Jonet  r.  WUliofM,  5  A.  &  E.  291.  (z)  3  k  ^  W.  ly.  o.  aT,  a.  29. 
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two  persons,  and  such  six  years,  make  up  sixty  years;  and  after 
the  Slst  December,  1888,  no  such  entry,  &;c.,  shall  be  made  or  brought 
at  any  time  beyond  the  determination  of  such  period. 

At  the  determination  (t/)  of  the  period  limited  to  any  person  for 
making  an  entry,  or  distress,  or  bringing  any  writ  of  quare  impedit,  or 
other  action  or  suit,  the  right  and  title  of  such  person  to  the  land,  &c., 
for  the  recovery  whereof  such  entry,  &c.,  might  have  been  made  or 
brought  within  such  period,  shall  be  extinguished. 

By  sect.  85,  the  receipt  of  the  rent  payable  by  any  tenant  from  year 
to  year,  or  other  lessee,  shall,  as  against  such  lessee,  or  any  person 
claiming  under  him,  (but  subject  to  the  lease,)  be  deemed  to  be  the  re- 
ceipt of  the  profits  of  the  land  for  the  purposes  of  this  act. 

By  Stat.  8  &  4  Will.  IV.  c.  106,  s.  2,  descent  shall  be  traced  from 
the  purchaser ;  and  the  person  last  entitled  to  the  land  shall,  for  the 
purposes  of  this  act,  be  considered  to  have  been  the  purchaser,  unless 
it  shall  be  proved  that  he  inherited  the  same,  in  which  case  the  person 
from  whom  he  inherited  the  same  shall  be  considered  to  have  been  the 

J)urchaser,  unless  it  shall  be  proved  that  he  inherited  the  same;  and  in 
ike  manner,  the  last  person  from  whom  the  land  shall  be  proved  to 
have  been  inherited  shall,  in  every  case,  be  considered  to  have  been 
the  purchaser,  unless  it  shall  be  proved  that  he  inherited  the  same. 

Where  land(2)  descends  to  the  son  of  an  illegitimate  father,  who  is 
proved  to  have  been  the  purchaser  thereof,  and  the  son  dies  seised  and 
intestate,  and  without  issue,  such  land  does  not  devolve  on  the  heir  ex 
parte  materndj  but  escheats  to  the  crown. 

By  section  3  of  this  act,  when  land  shall  have  been  devised  by  any 
testator,  who  shall  die  after  the  Slst  December,  1883,  to  the  heir,  or  to 
the  person  who  shall  be  the  heir  of  such  testator,  such  heir  shall  take 
as  a  devisee,  and*  not  by  descent ;  and  when  land  shall  have  been  lim- 
ited by  any  assurance  executed  after  the  3l8t  December,  1838,  to  the 
person  or  to  the  heirs  of  the  person  who  shall  thereby  have  conveyed 
the  same  land,  such  person  shall  be  considered  to  have  acquired  the 
same  as  a  purchaser,  by  virtue  of  such  assurance,  and  not  to  be  entitled 
thereto  as  his  former  estate,  or  part  thereof. 

By  sect.  4,  when  any  person  shall  have  acquired  any  land  by  pur- 
chase, imder  a  limitation  to  the  heirs,  or  to  the  heirs  of  the  body  of  any 
of  his  ancestors,  contained  in  an  assurance  executed  after  the  olst  De- 
cember, 1883,  or  under  a  limitation  to  the  heirs,  or  to  the  heirs  of  the 
body  of  any  of  his  ancestors,  or  under  any  limitation  having  the 
[  *752  ]  like  efiect,  contained  in  a  will  of  any  testator  who  shall  *die 
after  the  31st  December,  1888,  such  land  shall  descend,  and  the 
descent  thereof  shall  be  traced  as  if  the  ancestor  named  in  such  limita- 
tion had  been  the  purchaser  of  such  land. 

By  sect.  5,  no  brother  or  sister  shall  inherit  immediately  from  brother 
or  sister,  but  every  descent  from  a  brother  or  sister  snail  be  traced 
through  the  parent. 

By  sect.  6,  every  lineal  ancestor  is  made  capable  of  being  heir  to  an^ 
of  his  issue;  and  where  there  shall  be  no  issue  of  the  purchaser,  bs 
nearest  lineal  ancestor  shall  be  his  heir  in  preference  to  any  person 

(y)  Sect  34.  (x)  Doe  d.  Blackburn  r.  Blaekbttrnj  1  M.  4  Bob.  547. 
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who  would  have  been  entitled  to  inherit,  either  by  tracing  his  descent 
through  such  lineal  ancestor,  or  in  consequence  of  there  being  no  de- 
scendant of  such  lineal  ancestor,  so  that  the  father  shall  be  preferred 
to  a  brother  or  sister,  and  a  more  remote  lineal  ancestor  to  any  of  his 
issue  other  than  a  nearer  lineal  ancestor  or  his  issue. 

By  sect.  7  &  8,  it  is  declared  that  the  male  line  is  to  be  preferred, 
and  the  mother  of  the  more  remote  male  paternal  ancestor  to  be  pre- 
ferred to  the  mother  of  the  less  remote. 

By  sect.  9,  persons  of  the  half  blood  are  made  capable  of  inheriting ; 
those  of  the  half  blood  on  the  part  of  the  male  ancestor  to  inherit  next 
after  the  relation  in  the  same  degree  of  the  whole  blood  and  his  issue ; 
and  those  of  the  half  blood  on  the  part  of  a  female  ancestor  next  after 
such  female  ancestor. 

By  sect.  10,  where  a  person  through  whom  a  descent  is  to  be  traced 
shall  have  been  attainted,  and  died  before  such  descent  shall  have  taken 
place,  the  attainder  shall  not  prevent  the  heir^from  inheriting,  unless 
the  land  shall  have  escheated  in  consequence  of  such  attainder,  before 
the  1st  January,  1834. 

The  act  does  not  extend(a)  to  any  descent  which  takes  place  on  the 
death  of  any  person  who  died  before  the  Ist  January,  1884 ;  and  where(6) 
the  heir  or  heirs  of  any  person,  take  an  estate  by  purchase,  under  an 
assurance  executed  before  the  1st  January,  1884,  or  a  will  of  any  tes- 
tator dying  before  the  same  day,  such  heir  or  heirs  will  be  determined 
by  the  old  Taw,  whether  the  person  named  as  the  ancestor  shail  be  living 
or  not  on  the  Ist  January,  1884. 


XL  Evidence.  (1) 


Evidence  on  the  Part  of  the  Lessor  of  the  Plaintiff. — The  evidence 
required  to  support  an  ejectment  will  vary  according  to  the  title  of  the 
lessor  of  the  plaintiff. 

Possession  is  primd  facie  evidence  of  seisin  in  fee  simple:  the  declara- 
tion of  a  deceased  possessor  that  he  was  tenant  to  another, 
*makes  most  strongly  against  his  own  interest,  and  consequently  [  *758  ] 
is  inadmissible  (c.)  So  the  admission  of  a  deceased  person  in  re- 
ceipt of  the  rent,  that  he  held  under  another,  whether  as  tenant  by  suffer- 
ance or  as  receiver  of  the  rents,  is  evidence((2)  that  he  himself  was  not  the 
owner  of  the  legal  estate.  In  order  to  prove  that  the  land  for  which  eject- 
ment was  brought  was  part  of  the  estate  of  an  ancestor  of  the  lessor  of  the 
plaintiff,  the  counterpart  of  a  lease  purporting  to  demise  the  land  in  ques- 
tion, which  was  dated  in  the  lifetime  of  the  ancestor,  and  apparently  exe- 
cuted by  the  lessee,  but  by  no  one  else,  was  produced  from'the  muniment- 
room  of  the  ancestor.  The  evidence  was  holden(«)  admissible,  although  no 

(a)  Sect  11.  •  (b)  Sect.  U. 

(c)  Peaceable  r.  Watsorij  4  Taunt.  16,  recognized  in  (7flm«  v.  AtcoK,  Trial  at  Bar  on  writ 
of  right,  1  Bingh.  N.  C.  430 ;  Gow'a  N.  P.  C.  227,  S.  P. 
{d)  Doe  d,  Daniel  y.  Coulthredj  1  A.  k^.  239. 
(•)  Doe  d.  Earl  of  Egremont  t.  Pulmer^  3  Q.  B.  622. 


(I)  See  2  Qreenl.  on  Evid.  {  303. 
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reason  was  given  for  the  non*production  of  the  lease  itself,  and  no  privity 
was  sho^m  to  exist  between  the  lessee  and  the  defendant  in  ejectment 
It  is  not  competent  to  a  party,  who  hcLs  taken  nnder  a  deed  all  the  in- 
terest which  that  deed  was  calculated  to  give,  to  dispnte  its  execation.(/) 
In  the  same  case,  which  was  an  action  by  the  lessee  against  the  assignee 
of  a  lease,  the  plaintiff  having  proved  the  delivery  of  the  original  lease 
to  the  defendant,  and  the  execution  of  the  counterpart,  the  defendant 
put  in  the  original  lease,  which  was  produced  by  a  party  to  whom  de- 
fendant had  assigned  it  by  a  deed  reciting  the  lease;  it  was  holden,  that 
it  was  not  necessary  for  the  plaintiff  to  call  the  subscribing  witness  to 
prove  the  execution  of  the  lease. 

Devisee  of  a  Term. — ^Where  the  lessor  of  the  plaintiff  is  devisee  of 
a  term,  he  must  produce  in  evidence  the  probate  of  the  will,  and  prove 
the  assent  of  the  executor  to  the  devise  \(g)  for  where  a  person  devises, 
either  specially  or  generally,  goods  or  chattels,  real  or  personal,  and 
dies,  the  devisee  cannot  take  them  without  the  assent  of  the  executor. 
Lessee  for  years  devbed  the  term  to  his  executor  for  life,(A)  paying  50^ 
to  J.  S.,  remainder  to  the  lessor  of  the  plaintiff.  The  executor  dying, 
his  executrix  entered  upon  the  residue  of  the  lease,  and  possessed  her- 
self of  the  term.  An  ejectment  having  been  brought :  it  was  holden, 
that  the  executor  took  as  executor,  and  not  as  legatee ;  and  then  the 
remainder  over  was  not  executed,  and  that  it  was  incumbent  on  the 
remainder-man  to  prove  a  special  assent  thereto,  as  to  a  legacy ;  where- 
upon plaintiff  proved  payment  of  the  50Z. ;  and  that  was  holden  to  be 
a  sufficient  assent,  and  the  plaintiff  recovered.  To  prove  the  title  of  a 
lessor  of  the  plaintiff  in  ejectment,  claiming  as  executor,  the  will  was 
produced  from  the  registrar's  office,  with  a  memorandum  at  the  foot  of 
it,  signed  by  the  surrogate,  that  the  executor  had  proved  the  will,  and 
that  the  probate  had  been  sealed.  The  probate  was  not  produced  or 
accounted  for ;  but  it  was  proved  that  such  a  memorandum 
[  *754  ]  *was  never  made  till  probate  had  been  granted,  and  that,  bv 
the  practice  of  the  particular  court,  no  other  record  of  such 
grants  was  kept.     The  evidence  was  holden  sufficient.(A) 

Administrator. — Where  the  lessor  of  the  plaintiff  claims  title  as  ad- 
ministrator, in  strictness  he  ought  to  produce  the  letters  of  administra- 
tion under  the  seal  of  the  Ecclesiastical  Court.  But  the  original  book 
of  acts,(i)  wherein  the  orders  of  the  court  for  granting  letters  of  ad- 
ministration are  entered,  or  an  examined  copy(^)  of  the  entry  in  that 
book,  or  an  exemplification(Q  of  the  letters  of  administration,  will  also 
be  evidence.  If  the  lessor  of  the  plaintiff  make  title  as  assignee  of  a 
term  from  an  admini8trator,(m)  cum  testamento  annexOy  an  exemplifica- 

m  Burnett  r.  TJyneh^  6  B.  &  0.  589.  (g)  1  Inst.  Ill,  a. 

(A)  Tounp  V.  Holmeaf  Str.  10. 

!k)  Doe  d.  Bassett  v.  MeWy  7  A.  &  E.  240,  recognizing  Cox  v.  AUingham^  Jacob,  514.'^. 
i)  Garrett  v.  lAater^  1  LeT.  25 ;  Peatdit'e  case,  1  Lev.  101  j  Eldm  r,  Kedddl^  8  Bast, 
187. 

(Jfe)  Ray  V.  CUrk^  London  Sittings,  after  H.  T.  1775;  Lord  Man^dj  0.  J.,  13  Bast, 
238. 
(I)  Per  Lord  Hardwicke^  0.  J.,  in  Kempton  v.  Cross j  Ca.  T.  H.  108. 
(iw)  Kempton  v.  (7roM,  Oa.  T.  H.  108. 
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taon,  thongh  not  in  Tuee  verha^  jet  agreeably  to  tlie  fonn  of  the  Eede- 
siastical  Court,  will  be  ^ood  eyidence.^1) 

Boundary. — Reputation  is  admissible  evidence  in  questions  of  boun- 
dary. Hence  where  the  question  was,  whether  land  was  in  the  parish 
of  A.,  or  the  parish  of  B.,  the  land  in  B.  being  tithe-free ;  it  was 
bolden,(n)  that  ancient  leases  granted  by  the  ancestor  of  the  plaintiff's 
landlord,  in  which  the  land  was  described  as  being  in  parish  B.,  were  ' 
admissible  as  evidence  of  reputation,  that  the  land  was  in  that  parish. 

Copyhold. — If  the  plaintiff  make  title  in  the  lessor  as  lord  of  a 
nianor,(o)  who  has  a  right  by  forfeiture  of  copyhold,  he  ought  to  prove 
that  his  lessor  is  lord,  and  the  defendant  a  copyholder ;  and  that  he 
committed  a  forfeiture :  but  the  presentment  of  the  forfeiture  need  not 
be  proved,  nor  the  entry  or  seizure  of  the  lord  for  the  forfeiture. 

Tenant  by  Elegit. — As  under  an  ele^t  the  sheriff  cannot  deliver  the 
land  extended,(^)  the  tenant  by  elegit  must  bring  an  ejectment  ;(2) 
to  support  which  he  must  either  produce  in  evidence  an 
^examined  copy  of  the  judgment ;  of  the  writ  of  elegit  taken  [  *Tbb  ] 
out  upon  it,  and  the  inquisition  and  return  thereupon ;  or  an 
examined  copy  of  the  judgment  roll,  containing  the  award  of  elegit 
and  return  of  the  inquisition.(  j^) 

The  sheriff's  return  to  an  elegit  stated,  that  he  had  caused  to  be 
delivered  to  J.  S.,  one  equal  moiety  of  a  house ;  it  was  holden,(r)  that 
this  return  was  void,  for  not  setting  out  the  moiety  by  metes  and 
bounds,  and  that  the  objection  might  be  taken  at  nisi  prius  to  an  eject- 
ment brought  by  J.  S.  claiming  as  a  tenant  by  elegit.  But  on  ele^t 
sheriff  may  deliver  entire(8)  farms  as  moiety  oi  the  defendant's  lands. 
A  verdict  was  found  for  the  lessor  of  the  plaintiff,  who  claimed  under 
a  judgment  recovered  against  the  defendant,  and  writ  of  elegit  and  in- 
quisition thereon  taken  and  returned.  Upon  motion  to  enter  nonsuit, 
Uie  objection  was,  that  by  a  deed  executed  23rd  June,  1809,  long  before 
the  judgment  was  recovered,  the  legal  estate  was  ve&ted  in  trustees  for 
the  purpose  of  securing  an  annuity  to  the  defendant's  I^other,  with  per- 
mission to  the  defendant  to  take  the  rent,  imtil  the  annuity  should  be 
in  arrear.  The  trustees  were  empowered  to  enter  in  case  the  annuity 
was  in  arrear,  which  they  did  in  1817.    But  at  the  time  of  the  execu- 


! 


Plaxton  T.  Darcj  10  B.  &  G.  IT. 
^  ,  Petera  d.  Bp,  of  Winton  v.  MUU^  per  Tracy,  Surrey,  1707  j  Bull.  N.  P.  107. 
{p)  Per  Lord  Kmyon^  G.  J.,  in  Taylor  v.  Colt^  3  T.  R.  296. 
q\  Ramtbottom  v.  Buckhurti^  2  M.  &  S.  565. 
^rl  Fenny  d.  Mtuters  v.  Durrantf  1  B.  &  A.  40. 
(s)  Doe  d,  Taylor  y.  Lord  Abingdon^  B.  R.  M.  21  Geo  III.,  2  Doug.  473. 

(1)  For  the  evidence  necessary  to  establish  a  title  by  the  heir,  see  Peake's  Evid.,  Part 
II.  Chap.  14,  where  this  subject  is  treated  with  great  perspicuity.  For  evidence  on  eject- 
ment, brought  by  the  devisee  of  land,  see/^oi^,  tit.  **  Statute  of  Frauds,"  Sect.  III. 

(2)  *'  I  am  aware  that  it  has  in  several  places  been  said,  that  the  tenant  by  elegit  can- 
not obtain  possession  without  an  ejectment,  but  I  have  always  been  of  a  different  opinion. 
I  have  no  doubt  that  the  sheriff  may  deliver  actual  possession  of  a  moiety,  except  where 
the  land  is  under  a  previous  demise ;  in  which  case  the  sheriff  sets  out  the  moiety  by 
metes  and  bounds ;  for  the  sheriff  cannot  disturb  the  previous  title  of  the  tenant  in  pos- 
session. Where  the  sheriff  has  set  out  the  moiety,  the  tenant  is  bound  to  pay  rent  for 
his  moiety  to  the  tenant  by  elegit.  In  a  case  of  this  kind,  attornment  was  not  necessary, 
even  before  the  statute  of  attornment,  because  tenant  by  elegit  was  in  by  judgment  of 
law,  to  whom  attornment  was  not  necessary."    Per  Oibhe^  G.  J.,  6  Taunt.  206,  7. 
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tion  of  the  elegit,  and  of  commencing  the  action,  there  was  nothing  in 
arrear.  It  was  contended  that  the  case  fell  within  29  Car.  II.  c.  3,  a. 
10,  (by  which  the  sheriff  can  take  under  an  elegit  such  lands  only  as 
the  party  against  whom  it  issues  is  legally  or  beneficially  entitled  to,) 
as  the  premises  were  held  in  trust  for  the  defendant.  It  was  ad- 
judged,(t)  that  the  plaintiff  could  not  recover,  because  the  estate  was 
vested  in  trustees,  though  partly  for  the  defendant's  benefit. 

Judgment. — ^Where  the  lessor  of  the  plaintiff  claims  under  an  as- 
signment from  the  sheriff,(u)  if  he  be  a  party  in  the  original  action  in 
which  the  execution  issues,  he  must  not  only  produce  the  writ  of  fieri 
facias,  but  also  the  judgment.^1)  A  judgment  recovered  bv  the  defendant 
in  a  former  ejectment  is  admissible  in  evidence  against  the  lessor  of  the 
plaintiff,  on  the  trial  of  a  second  ejectment,  where  the  lessor  of  the 

plaintiff  and  the  defendant  are  the  same  parties.(x)(2) 
[  '*'756  ]  ^Landlord. — ^In  ejectment  by  a  landlord  a^inst  his  tenant, 
it  will  not  be  necessary  for  the  landlord  to  give  any  evidence 
of  his  title  anterior  to  the  lease ;  for  the  tenant  will  not  be  permitted 
to  impeach  the  title  of  the  person  under  whom  he  came  into  posses- 
sion.(3)  In  ejectment  upon  a  clause  of  re-entry(y)  in  a  lease,  for  non* 
payment  of  rent,  against  the  assignee  of  the  term,  the  lessor  proved,  by 
the  subscribing  witness,  the  execution  of  the  counterpart  of  the  lease ; 
this  was  ruled  to  be  sufficient  proof  of  the  holding  upon  the  condition  of 
re-entry  in  case  of  non-payment  of  rent,  without  producing  the  lease 
itself,  or  proving  that  notice  had  been  given  to  the  defendant  to  pro- 
duce it.(4)  In  ejectment  for  a  leasehold  estate,  the  lessor  of  the 
plaintiff  produced  the  original  lease,  which  was  for  a  term  of  1000 
years,  granted  in  the  time  of  Queen  Elizabeth ;  and  one  mesne  as- 
signment in  the  time  of  King  James ;  and  then  proved  possession  in 

U)  Doe  d,  ffuU  y.  OteenhiUj  4  B.  &  A.  684,  recognized  in  Harris  y.  Booker^  4  Bingh.  96. 

\u)  Doe  d.  Bland  y.  Smithy  Holt's  N.  P.  0.  589. 

[x)  Doe  d.  Strode  v.  Seatony  2  G.  M.  &  R.  728.  (y)  Roe  y.  Davitj  1  East,  363. 


(1)  In  New  York,  it  has  been  decided  that  the  lessor  of  the  plaintiff  must  produce  the 
judgment,  although  he  was  not  a  party  to  it.  Jackson  y.  nasbrouckj  12  Johns.  Rep.  213. 
In  ejectment  against  a  third  person^  by  purchaser  at  sheriff's  sale,  he  must  proye  debtor's 
title.     Calloway  y.  Doe,  1  Blackf.  372. 

(2)  A  puTcheser  pendente  lite,  from  landlord  of  tenant  sued  in  ejectment,  is  bound  bj 
the  judgment.  Jones  y .  Chiles,  2  Dana,  34.  A  yerdict  and  judgment  in  ejectment  against 
a  warrantee  on  an  adverse  title,  of  the  pendency  of  which  warrantor  had  notice,  is  con- 
clusiye  against  him.     Ives  y.  Niles,  6  Watts,  323. 

(3)  A  tenant  cannot  impeach  his  landlord's  title.  But  if  a  person  enters  as  an  in^der, 
or  against  consent  of  the  tenant,  he  may  set  up  title  in  himself,  but  not  in  a  third  person 
under  whom  he  did  not  enter.  Den  y.  Gitstin,  7  Halst.  42 ;  Jackson  y.  Harper,  5  Wend. 
246.  Before  a  tenant  can  give  evidence  of  a  title  adverse  to  that  of  his  landlord,  he  must 
show  that  he  quitted  and  fairly  gave  up  possession  to  lessor,  and  afforded  him  time  to 
re-possess  himself.  Boyer  v.  Smith,  3  Watts,  449.  See  Gleim  y.  Rise,  6  Id.  44 ;  Boyer 
y.  Smith,  5  Id.  55  ;  Jackson  v.  Spear,  7  Wend.  401  j  Devateh  y.  Newbome,  3  Ohio,  59 ; 
Jackson  y,  JIfLeod,  12  Johns.  Rep.  182.  An  admission  by  a  tenant  that  there  is  not 
sufficient  property  on  the  premises  made  at  the  time  of  service  of  the  declaration,  is  con- 
clusive against  him  in  ejectment  by  landlord  on  the  claim  of  re-entry.    Bresb,  Con,  v. 

Williams,  9  Wend.  147. 

(4)  It  is  sufficient  to  prove  assignment  of  lease  by  subscribing  witness,  without  calling 
the  subscribing  witness  to  the  original  lease.  Nash  v.  Turner,  I  Esp.  N.  P.  G.  217,  per 
Kenyon,  C.  J.    In  this  case,  the  assignment  was  by  indorsement 
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himself  and  those  under  whom  he  claimed,  for  serentj  years  prior  to 
the  ejectment ;  it  was  holden,(z)  that  the  jmry  might  be  directed  to 
presume  all  the  mesne  assignments. 

In  ejectment  by  landlord  against  tenant,(a)  the  landlord  proved  pay- 
ment of  rent  and  half  a  year's  notice  to  quit.     But  on  the  cross- 
examination  of  the  plaintiff  s  witness,  he  was  asked,  whether  there  was 
not  an  agreement  in  writing  relative  to  the  holding  of  these  lands  ?  to 
which  he  answered,  that  an  a^eement  in  writing  relative  to  these  lands 
was  produced  at  the  last  trisd  of  this  ejectment  (this  being  the  second 
trial ;)  but  he  did  not  know  the  contents  of  it ;  and  then  another  wit- 
ness was  called,  wha  proved  that  he  had  seen  the  same  paper  in  the 
hands  of  Sir  M.  Wood's  attorney,  on  the  same  morning  (t.  e.  of  this 
trial.)    Wherenpon  it  was  objected,  on  the  part  of  the  defendant,  that 
no  parol  evidence  of  the  tenancy  conld  be  ^iven,  when  it  appeared  that 
there  was  an  agreement  in  writing  concernmg  it ;  and  it  did  not  appear 
that  the  landlord  had  any  mht  to  determine  the  tenancy  in  the  man- 
ner he  had  done.    Lord  Mlenbarattghj  C.  J.     ^^If  there  were  any 
writing  relative  to  this  holding,  in  the  possession  of  the  landlord,  the 
defendant  onght  to  have  given  him  a  regular  notice  to  produce  it ; 
otherwise,  in  this  collateral  way,  he  would  get  the  whole  benefit  of  it, 
without  giving  such  a  notice :  when  if  notice  had  been  given,  and  the 
paper  were  produced,  it  mieht  not  support  the  objection. 
How  can  we  say  *that  the  plaintiff  ought  to  have  been  non-  [  *T51  ] 
suited,  for  want  of  giving  the  best  evidence  of  the  tenancy, 
unless  it  appeared  that  there  was  other  and  better  evidence  of  it  in  an 
agreement  m  writing  between  the  landlord  and  his  tenant,  which  the 
landlord  kept  back  ?    Enough,  at  least,  ought  to  appear  to  show  that 
the  paper  not  produced  was  better  evidence  of  the  terms  of  the  tenancy 
than  the  evidence  which  was  received ;  but  it  did  not  appear  that  it  was 
an  agreement  between  these  parties,  or  that  it  was  an  existing  agree- 
ment at  this  time ;  it  might  have  been  an  agreement  between  the  de- 
fendant and  his  former  landlord ;  or  it  might  have  related  to  a  former 
period  of  the  tenancy.(l)    The  witness  did  not  profess  to  know  any 
thing  of  the  contents  of  the  paper,  only  that  it  was  an  agreement  re- 
lative to  the  lands  in  question."    In  ejectment  against  a  bailiff,  the 
tenant  in  possession  is  not  competent  to  prove  that  the  witness,  and  not 
the  defendant,  is  the  possessor  of  the  land.(fr)(2)    Defendant  enclosed 
a  small  piece  of  waste  land  by  the  side  of  a  public  highway,  and  occu- 
pied it  for  thirty  years  without  paying  any  rent ;  at  the  expiration  of 
that  time  the  owner  of  the  adjoining  land  demanded  6d.  rent,  which 

(s)  Sari  d.  Ooodmn  v.  Baxter,  2  Bl.  R.  1228. 

(a)  Do9  d.  Sir  M,  Wood  v.  MorrtB,  12  East,  237,  recognized  in  Stevens  t.  Pmney,  8 
Taunt.  327  ;  2  Moore,  349,  8.  C. ;  and  in  Fielder  v.  Say,  6  Blngh.  337 ;  Stevens  t.  Pinney, 
was  recognized  in  Magnay  v.  Knight,  1  M.  &  Gr.  951;  2  Scott,  N.  R.  64;  which  Bee  post, 
tit  '*  Use  and  Occupation." 

(6)  Doe  d,  Jones  and  others  t.  WUde,  5  Taunt.  183 ;  cited  in  Doe  d,  WiUis  y.  Birehmore,  9 
A.  k  E.  663  ;  see  proviso  in  stat.  1  is  Vict.  c.  85,  s.  I,  post,  p.  768. 

(1)  Or  it  might  have  been  unstamped,  in  which  case  it  could  not  have  been  received 
in  evidence.    Stevens  v.  JPinney,  and  Fielder  v.  Ray,  ubi  stq>. 

(2)  A  tenant  in  common  is  a  competent  witness  for  his  co-tenant  in  q'ectment  b^  the 
lAttor.    Bennst  r.  Eethinytan,  16  S.  k  R.  193. 

VOL.  n.— 7 
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defendant  paid  on  three  several  occasions ;  it  was  holden,(£r)  that  this, 
in  the  absence  of  other  evidence,  was  conclusive  to  show  that  the  occu- 
pation of  defendant  began  by  permission,  and  entitled  plaintiff  to  a 
verdict.  So  where  a  cottage  standing  in  the  corner  of  a  meadow, 
^belonging  to  the  lord  of  a  manor,)  but  separated  from  the  meadow  and 
from  the  high  road  by  a  ditch,  had  been  occupied  for  a  period  of  more 
than  twenty  years  without  any  payment  of  rent ;  then  the  lord  de- 
manded possession,  which  was  reluctantly  given ;  and  the  occupier  was 
told,  that  if  he  were  allowed  to  resume  possession,  it  would  only  be 
during  pleasure.  He  was  allowed  to  resume,  and  kept  possession  for 
fifteen  years  more,  but  did  not  pay  any  rent ;  fop  it  was  holden,((2)  that 
it  was  a  question  for  the  jury,  whether  the  possession  commenced  and 
continued  by  adverse  title  or  by  the  permission  of  the  lord :  and  the 
jury  having  found  that  the  occupation  was  by  permission  of  the  lord, 
the  court  refused  to  disturb  the  verdict.  Where  the  question  was, 
whether  a  slip  of  land  between  some  old  inclosures  and  the  highway 
vested  in  the  lord  of  the  manor  or  the  owner  of  the  a<^'oining  free* 
hold ;  it  was  holden,(€)  that  evidence  might  be  received  of  acts  of  owner- 
ship by  the  lord  of  the  manor,  on  the  greens  and  wastes  in 
{]  ^758  ]  '''other  parts  of  the  manor,  at  a  distance,  although  the  lord 
was  not  the  owner  of  the  adjoining  freehold,  provided  such 
evidence  were  confined  to  the  road,  which  passed  by  the  spot  claimed 
by  plaintiff.  Payment  of  the  same  and  a  small  sum  of  money,  an- 
nually, for  a  long  series  of  years,  for  a  piece  of  land,  to  the  lord  of  a 
manor,  has  been  holdenff)  not  to  be  evidence  of  a  title  to  the  land, 
but  to  the  rent  only.  It  has  been  paid  nearly  forty  years,  and  the 
judge  said,  the  presumption  was,  it  was  a  quit  rent. 

In  a  case  where  the  plaintiff  proved  that  the  premises  had  been  leased 
to  him  and  a  year's  possession ;  this  was  held  sufficient,  although  it  was 
not  shown  what  the  title  of  the  demising  parties  was;  the  defendant 
being  a  mere  wrong  doer.(c^)^l)  The  lessor  of  the  plaintiff  proved,  that 
his  father  and  himself  held  tne  premises,  and  during  that  time  received 
and  increased  the  rent.  It  did  not  appear  that  the  father  had  any 
other  son;  but  the  defendant  proved,  that  he  had  been  in  possession  for 
ten  years  before  ejectment  brought.  A  verdict  having  been  found  for 
the  plaintiff,  the  court  refused  to  disturb  it  ;{h)  Tindal^  C.  J.,  observing, 
that  the  earlier  presumption  must  prevail,  until  better  title  is  shown. 

LegUimaey, — ^In  this  action,  the  legitimacy  of  the  parties  frequently 
oomes  in  question.  An  opinion  appears  to  have  prevailed  at  one  time, 
that  unless  the  husband  was  extra  quatuor  mariay  that  is,  out  of  the 
kingdom  during  all  the  time  of  the  wife's  going  with  child,  access  must 
be  presumed,  and  the  child  must  be  deemed  legitimate.(t)    But,  on  ex- 

(c)  Doe  d,  Jackson  v.  Wilkiruon,  3  B.  G.  413. 

(d)  Doe  d,  Thompeon  y.  Clarke  8  B.  &  G.  717. 

{e)  Doe  d.  Barrett  ▼.  Kempf  2  Bing.  N.  G.  102 ;  recognized  by  Parkej  B.,  in  /ofiet  ▼. 
WilliarM^  2  M.  ft  W.  326,  in  the  case  of  a  river. 
{/)  Per  HolroydyJ.f  confirmed  by  court  j  Doe  d,  Whittiek  r.  Johnson^  Gow,  N.  P.  G.  173. 
(g)  Doe  d.  Hugkei  y.  Dyehall^  M.  k  Malk.  346. 
(A)  Doe  d.  Harding  ▼.  Cooke^  7  Bingh.  346.  (t)  Queen  y.  Mwrrey^  Salk.  122. 

(1)  A  plaintiff  in  ejectment  may  recover  on  a  parol  acknowledgment  of  his  right  by 
tenant  who  has  no  title.    Jaekion  v.  DennuoUj  4  Wend.  668. 
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aminatiOQ  of  this  doctrine,  it  was  found  unsatisfactory ;  «nd  it  is  now 
holden,(£)  that  non-access  may  be  proved  to  bastardize  the  issue,  although 
it  shoula  appear  that  the  husband  was  within  the  kingdom  during  the 
period  of  gestation.  So  where  the  husband,  in  the  course  of  nature, 
cannot  have  been  the  father  of  his  wife's  child,  the  child  is  by  law  a 
bastard,  whether  the  husband  be  within  reach  of  access  or  not ;  as  in 
the  case  of  a  natural  impossibility,  the  husband  being  within  the  age  of 
puberty  ;(Z)  or  disabled  by  bodily  infirmity. (m)  So  where  it  was  proved 
that  the  husband  had  not  access,  until  a  fortnight  before  the  birth  of 
the  child,  the  child  was  adjudged(n)  to  be  illegitimate.  Access  is  such 
access  as  affords  an  opportunity  of  sexual  intercourse ;  and  where  there 
is  evidence  of  such  access  between  husband  and  wife,  within  a  period 
capable  of  raising  the  legal  presumption  as  to  the  legitimacy  of  an  after- 
bom  child,  the  court  will  not  direct  an  issue  upon  evidence 
showing  the  continued  adulterous  intercourse  with  ^another  [  *759  J 
man,  and  the  improbability  of  the  husband  being  the  father, 
but  will  declare  the  legitimacy  of  the  child.(0) 

The  wife  is  a  witness  of  necessity,  as  to  the  effect  of  adulterous 
intercourse,  because  that  lies  within  her  own  knowledge,(  t>)  and  she  is 
the  only  person  who  may  be  supposed  privy  to  it,  except  the  adulterer. 
This  case,  therefore,  affords  an  exception  to  the  general  rule,  which  pro- 
hibits the  wife  from  being  examined  against  her  husband  in  any  matter 
affecting  his  interest  or  character.  But  nan'Occess  must  be  proved  by 
other  testimony(;)  than  that  of  the  wife ;  and  this  rule  holds,  although 
the  husband  be  dead.(r)(l)  It  is  clear  and  indisputable  law,  that,  lor 
the  purpose  of  proving  non-access,  neither  husband  nor  wife  can  be  a 
witness;  and  this  rule  excludes  all  questions  which  have  a  tendency  to 
prove  access  or  non-access.(8)  The  presumption  of  legitimacy  arising 
from  the  birth  of  a  child  during  wedlock,  the  husband  and  wife  not  being 
proved  to  be  impotent,  and  having  opportunity  of  access  to  each  other 
during  the  period  in  wh'ch  a  child  could  be  begotten  and  born  in  the 
course  of  nature,  may  be  rebutted  by  circumstances  inducing  a  contrary 
pre8umption.(<)(2) 

The  fact  ot  tne  birth  of  a  child  from  a  woman  united  to  a  man  by 
lawful  wedlock,  is  generally,  by  the  law  of  England,  primd  facie  evi- 
dence, that  such  child  is  legitimate.  (i«)     ^Moh.  primd  facie  evidence  of 

{k)  PmireU  T.  PmdreU,  Str.  925;  R,  T.  BedaUj  Str.  1076;  Rep.  Temp.  Hardw.  379, 
ana  Andr.  9. 
{I)  1  Hen.  VI.  3,  b. 

(m)  1  Bol.  Abr.  359,  cited  by  Lord  SUenborauffhy  8  Bast,  206. 
(n)  M,  T.  Luffey  8  East,  193. 

(0)  Bury  y.  Philpotj  Sir  John  Ltaeh^  11.  R.,  2  Mjrlne  k  E.  349. 

ip)  R.  T.  Reading y  Rep.  Temp.  Hardw.  79 ;  R.  t.  Rook^  1  Wils.  340,  and  Andr.  10. 
9)  76.  (r)  R.  ▼.  JEm,  11  East,  132. 

«)  jB.  y.  SourUm^  5  A.  ifc  B.  180 ;  6  Nev.  k  M.  575,  recognising  Goodright  d.  Stephen* 
▼.  JToM,  2  Cowp.  591,  as  to  the  general  mle. 
(()  Banbury  Claim  of  Peerage^  D.  P.,  2  May,  1811 ;  opinion  of  the  judges, 
(u)  Banbury  Claim  of  Peerage,  D.  P.,  opinion  of  the  judges,  13  May,  1811.   N.    Thii 
dami  was  disallowed,  D.  P.,  9  March,  1813,  21  peers  to  13. 

(1)  See  Com,  t.  Shepherd,  6  Binn.  283 ;  Page  r,  Denieon,  5  Am.  Law  Reg.  470. 

(2)  See  cnes  cited  in  note  (1)  supra. 
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legitimacy  may  always  be  lawfully  rebutted  by  satisfactory  evidence 
that  such  access  did  not  take  place  between  the  husband  and  wife,  as 
by  the  laws  of  nature  is  necessary,  in  order  for  the  man  to  be  in  fact 
the  father  of  the  child.(a;)  The  physical  fact  of  impotency,  or  of  non- 
access,  or  of  non-generating  access,  as  the  case  may  be,  may  always  be 
lawfully  proved  by  means  of  such  legal  evidence  as  is  strictly  admissible 
in  every  other  case  in  which  it  is  necessary,  b^  the  law  of  England,  that 
a  physical  fact  be  proved,  (y)  After  proof  given  of  such  access  of  the 
husband  and  wife,  by  which,  according  to  the  laws  of  nature,  he  might 
be  the  father  of  a  child,  (by  which  is  to  be  understood  proof  of  sexoal 
intercourse  between  them,)  no  evidence  can  be  received,  except  it  tend 
to  falsify  the  proof  that  such  intercourse  had  taken  f\a,ce,{z)  Such 
proof  must  be  regulated  by  the  same  principles  as  are  applicable  to  the 
establishment  of  any  other  fact.(a)    In  every  case  where  a  child  is  bom 

in  lawful  wedlock,  the  husband  not  being  separated  from  his 
[  *760  ]  wife  by  a  sentence  of  divorce,  sexual  intercourse  is  "^presumed 

to  have  taken  place  between  the  husband  and  wife,  until  that 
presumption  is  encountered  by  such  evidence  as  proves,  to  the  satisfac- 
tion of  those  who  are  to  decide  the  question,  that  such  sexual  intercourse, 
did  not  take  place  at  any  time  when,  by  such  intercourse,  the  husband 
could,  accordmg  to  the  laws  of  nature,  be  the  father  of  such  child.(i) 
The  presumption  of  the  legitimacy  of  a  child  bom  in  lawful  wedlock, 
the  husband  not  being  separated  from  his  wife  by  a  sentence  of  divorce, 
can  be  legally  resisted  only  by  evidence  of  such  facts  or  circumstances 
as  are  sufficient  to  prove,  to  the  satisfaction  of  those  who  are  to  de- 
cide  the  question,  that  no  sexual  intercourse  did  take  place  between 
the  husband  and  wife,  at  any  time  when,  by  such  intercourse,  the  hus- 
band could,  by  the  laws  of  nature,  be  the  father  of  such  child.(c) 
Where  the  legitimacy  of  a  child  in  such  a  case  is  disputed,  on  the 
ground  that  the  husband  was  not  the  father  of  such  child,  the  question 
to  be  left  for  the  jury  is,  whether  the  husband  was  the  father  of  such 
child ;  and  the  evidence  to  prove  that  he  was  not  the  father,  must  be  of 
such  facts  and  circumstances,  as  are  sufficient  to  prove,  to  the  satisfaction 
of  a  jury,  that  no  sexual  intercourse  took  place  between  the  husband 
and  wife  at  any  time  when,  by  such  intercourse,  the  husband  could,  by 
the  laws  of  nature,  be  the  father  of  such  child,(d)(l)    The  circumstance 
of  the  wife  living  in  notorious  adultery  is  not  done  sufficient  evidence  of 
the  husband's  non-access  to  warrant  a  finding  of  illegitimacy,  (e)    A 
child  begotten  after  a  divorce  a  mensd  et  thoroy  shall  be  taken  to  be  ft 
bastard  ;(/)  otherwise  after  voluntary  separation,  unless  found  that  the 

(i)  See  note  («),  preceding  page,  (y)  Tb.  (z)  Ih,   (a)  Ih.    (6)  /"ft.,  S,  C,  4  July,  1811. 

[e)  Opinion  of  the  judges,  8,  C,  4  July,  1811.  {d)  lb. 
'c)  Rex  V.  Inhabit,  of  Man^ld,  1  Q.  B.  444 ;  1  G.  A  D.  t. 

[f)  Fari9kes  of  St.  Qtorgt  and  St.  MargareCty  WettmtMter^  1  Salk.  123. 


(1)  "The  non-existence  of  sexual  intercourse  is  generally  expressed  by  the  words, 
*  non-access  of  the  husband  to  the  wife.'  And  we  understand  those  expressions  as  ap- 
plied to  the  present  question  as  meaning  the  same  thing ;  because,  in  one  sense  of  the 
word  '  access,'  the  husband  may  be  said  to  have  access  to  his  wife,  as  being  in  the  tame 
place,  or  in  the  tame  hotue,  and  yet  under  circumstances  such  as  instead  of  proving,  tend 
to  disprove,  that  any  sexual  intercourse  had  taken  place  between  them."  Remark  of 
the  judgei.  * 
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husband  had  no  access.  Upon  the  question  of  marriage,  it  is  part  of 
the  law  of  England  that  the  law  of  the  country  where  the  marriage  is 
solemnized  shall  be  adopted ;  and  the  same  observation  applies  to  the 
distribution  of  personal  property  according  to  the  law  of  the  domicile. 
But  the  same  principle  does  not  apply  to  the  inheritance  of  real  pro- 
perty ;  to  that  the  Ux  hei  is  alone  applicable.  Legitimacy  alone  is  not 
sufficient  to  make  a  person  inherit  socage  lands ;  it  must  be  legitimacy 
9iLb  modo ;  the  heir  must  be  a  child  born  after  marriage. 
Hence  a  child  born  in  Scotland  of  unmarried  *parents,(<7)  [  *761  ] 
domiciled  in  that  country,  and  who  afterwards  intermarry 
there,  is  not  by  such  marriage  rendered  capable  of  inheriting  lands  in 
England. 

martgcigee. — In  ejectment  by  a  mortgagee,  if  the  mortgagor  be  in 
pos8e8sion,(A)  proof  of  the  execution  of  the  mortgage  deeds  by  the  sub* 
scribing  witness  will  be  sufficient  to  support  the  mortgagee's  title;  but 
if  a  third  person  is  in  possession,  the  mortgagee  should  also  prove  that 
such  third  person  has  paid  rent  to,  or  otherwise  acknowledged  the  title 
of,  the  mortgagor.  It  is  not  necessary  to  prove  either- notice  to  quit 
or  demand  of  possession(t).  Where  the  mortgagee  recognizes  a  party 
as  being  in  lawful  possession  of  the  premises  at  a  given  time,  it  is  not 
competent  to  him  to  say  afterwards  that  at  that  time  he  was  a  tres- 
passer \{k)  but  mere  payment  of  interest  in  respect  of  the  original  debt, 
for  a  period  covering  the  day  of  thedemise,(Q  is  not  a  recognition  of  the 
right  of  mortgagor  or  his  tenant  to  hold  possession. 

Rector, — ^In  ejectment  by  a  rector  for  a  rectory,(m)  it  seems  that  it 
is  not  necessary  for  the  plaintiff  to  prove  that  he  subscribed  and  publicly 
read  the  Thirty-nine  Articles ;  for  where  any  act  is  required  to  be  done, 
80  that  the  party  neglecting  it  would  be  guilty  of  a  criminal  neglect  of 
duty  in  not  having  done  it,  the  law  presumes  the  affirmative,  and  throws 
the  burthen  of  proving  the  contrary  on  the  other  side.  Hence,  where 
a  prebendary  brought  ejectment  for  a  house  belonging  to  his  prebend, 
and  was  required  to  show  that  he  had  performed  the  requisites  necessary 
bylaw  to  make  him  prebendary ;  Wilmotj  J.,  held(n)  that  it  ought  to  be 
presumed  that  he  had  performed  them,  until  something  appeared  to  the 
contrary.  In  addition  to  the  proof  of  his  title,  formerly,  the  lessor  of  the 
plaintiff  was  obliged  to  prove(o)  the  defendant  in  possession  of  the  lands, 
&C.,  to  which  he  makes  title.(l)    But  this  is  now  rendered  unnecessary 

{g)  Doe  tL  BirtwhutU  y.  Vardillj  6  B.  &  C.  438.  See  the  report  of  writ  of  error  in 
this  case  in  D.  P.  2  Gl.  k  Fi.  (71 ;  9  BUgh.  N.  B.  32 ;  judgment  affirmed  in  D.  P.,  6 
Bingh.  M.  G.  386.  (A)  Peake's  Evid.  324. 

(t)  Doe  d.  Fuher  v.  OiUa,  5  Bingh.  421 ;  and  Doe  d.  Roby  v.  Mauey^  8  B.  A  G.  767  ; 
Dot  d.  Atutm  V.  Cowdry,  B.  B.  M.  T.  1  Vict.  8.  P. 

ik)  Doe  d.  WkUaker  v.  HaU»^  7  Bingh.  322. 

V)  Doe  d.  Rogers  v.  CadwaUader,  2B.  k  Ad.  473. 

(m)  See  Monk  v.  Butler^  I  Roll.  Rep.  83,  recognized  in  Povfel  y.  MUbank,  2  Bl.  R.  863. 
See  also  WUliame  y.  £<ut  India  Company^  3  East,  199. 

(n)  8herar<te  case,  cited  by  De  Gh'ey,  G.  J.,  deliyering  the  opinion  of  the  court  in 
Powel  Y.  MObank,  2  Bl.  B.  853. 

(«)  SmUk  y.  Mann,  1  Wils.  220 ;  Fenn  d.  Blanehard  y.  Wood^  1  Bos.  k  Pul.  673 ;  Chod- 
right  y.  Rich,  7  T.  R-  327,  in  which  Doe  d.  Jetse  y.  Baeehus,  BuU.  N.  P.  110,  was  over- 
ruled. ' 

(I)  See  Jaekton  y.  /t>«,  9  Cow.  6G1. 
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bj  the  consent  rule^  which  see  ante^  p.  781«  N.  A  tenant  in  poesession 
cannot  be  a  witness  to  support  his  own  po88ession.(i>)  If  a  material  wit- 
ness for  the  defendant  be  made  a  co-defendant,  he  should  suffer  judgment 
by  default.     Where  there  are  several  dcmbes  of  two  persons,  although 

the  evidence  shows  the  title  to  be  exclusively  in  one  of  them, 
[  "^762  }  the  other  cannot  be  compelled  '''by  the  defendant  to  be  examined 

as  a  witness  for  him,  because  the  lessor  of  the  plaintiff  in  eject- 
ment is  substantially  the  plaintiff  on  the  record.(9) 

The  parish  register,  or  an  examined  copy  thereof,  will  be  evidence 
to  prove  baptisms,  marriages,  or  burials.  A  register  of  baptism  is  not, 
per  se,  evidenced  of  the  place  of  the  birth  of  the  party  baptized.  Re- 
putation is  sufficient  evidence(«)  of  a  marriage,  even  where  the  party 
adducing  it  seeks  to  recover  as  heir  at  law  to  his  brother,  the  person 
last  seised,  and  the  father  is  still  living.  Under  the  stat.  6  &;  f  WilL 
IV.  c.  86,  for  providing  means  for  a  complete  register,  by  s.  38,  certified 
copies  of  entneSi  sealed  or  stamped  with  the  seu  of  office,  are  to  be  re- 
ceived as  evidence  of  the  birth,  death,  or  marriage,  to  which  the  same 
relates,  withovt  any  further  or  other  proof  of  such  entry.  As  to 
marriaces,  see  ante^  p.  20.  If  persons  for  whose  lives  estates  have  been 
granted,  remain  beyond  the  seas,  or  absent  themselves  in  this  realm  for 
seven  years  together,  and  no  sufficient  proof  be  made  of  the  lives  of  such 
persons,  in  any  actions  commenced  by  the  lessors  or  reversioners  for  the 
recovery  of  the  estates,  they  shall  be  accounted  as  naturally  dead.  Stat. 
19  Car.  II.  c.  6.  Where  a  party  has  been  absent  seven  years  without 
having  been  heard  of,  he  is  presumed  to  be  dead ;  but  there  is  not  any 
legal  presumption  as  to  the  time  of  his  death.  The  presumption  of  law 
relates  only  to  the  fact  of  death ;  the  time  of  death,  whenever  it  is 
material,  must  be  a  subject  of  distinct  proof  by  the  party  relying 
on  it.(t) 

The  original  visitation-books  of  heralds(u)  compiled  when  progresses 
were  solemnly  and  regularly  made  into  every  part  of  the  kingdom,  to 
inquire  into  the  state  of  families,  and  to  register  such  marriages  and 
descents  as  were  verified  to  them  on  oath,  are  allowed  to  be  good  evi* 
dence  of  pedigrees.(x^  Although  it  is  a  general  rule  that  hearsay 
evidence  is  not  admissible,  yet  in  some  cases,  where  a  strict  adherence 

to  that  rule  would  utterly  prevent  the  party  from  establishing 
[  '^'TSS  ]  his  case,  the  law  sanctions  a  departure  from  it.(l)    *Hence 

(p)  Doe  d.  Foster  Y.  WUliamij  Gowp.  621 ;  seepot^,  p.  768. 

Tg\  Fennon  the  several  demisee  of  Fewtreee  and  Thompton  v.  Granger,  3  Gampb.  177. 

}r\  E,  V.  North  Fetherton,  6  B.  &  G.  608. 

M  Doe  d.  Fleming  Y.  Flemif*g^  4  Bingh.  266. 

\t)  Doe  d.  Knight  v.  Nepean^  6  B.  &  Ad.  86,  adopted  on  error  in  Exchequer  Ghamber, 
2  M.  &  W.  914. 

(u)  Matthew  y.  Fort^  Gomb.  63 ;  3  Bl.  Gomm.  c.  7,  11. 

(%)  See  further  as  to  evidence  of  pedigrees,  the  remarks  of  Tindal^  G.  J.,  in  Davie*  r. 
LovmdeSf  5  Bingh.  N.  G.  167. 

(1)  "Hearsaj  is  good  evidence  to  prove,  who  is  my  grandfather,  when  he  married, 
what  children  he  had,  Ac,  of  which  it  is  not  reasonable  to  presume  that  I  have  bet- 
ter evidence ;  so  to  prove  that  my  father,  mother,  cousin,  or  other  relation  beyond  the 
■ea  is  dead,  and  the  common  reputation  and  belief  of  it  in  the  family,  gives  credit  to 
such  evidence."  Gilb.  L.  Ev.  212,  edit.  1761.  See  also  Doe  d,  Banning  v.  OriJ^  1& 
Sast,  293,  where  it  was  proved  by  one  of  the  family,  that,  many  years  before  a  youn^r 
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ikiQ  deolarations  of  the  members  of  a  family  are  receired  in  jevidence 
as  to  pedigrees  :(y)(l)  but  evidence  of  what  a  mere  stranger  has 
md  has  ever  been  rejected  in  such  cases  ;(2)  so  the  declarations  of  an 
illegitimate  child(2)  have  been  rejected.  So  the  dying  declarations(a) 
of  a  person  who  had,  as  she  herself  stated,  been  servant  to  M.  W., 
through  whom  the  pedigree  was  traced,  as  to  the  relationship  of  the 
lessor  of  the  plaintiff  to  the  person  last  seised,  have  been  rejected.  An 
entry  in  an  almanac,  by  the  father,  of  the  nativity(&^  [the  time  of  the 
birth]  of  his  son,  has  been  admitted  to  be  good  eviaence,  to  show  that 
the  son  was  under  age  at  the  time  of  making  his  will ;  on  the  ground, 
as  it  should  seem,  of  the  peculiar  means  of  knowledge  of  the  fact  by  the 
father,  and  the  absence  of  all  interest  in  him  at  the  time  of  the  memo* 
randnm  made.  A  tDrttten{3)  memorandum  by  a  deceased  man-midwife, 
stating  that  he  had  delivered  a  woman  of  a  child  on  a  certain  day,  and 
refdl-nng  to  his  ledger  in  which  a  charge  for  his  attendance 
^on  that  occasion  was  marked  as  paidj  was  holden((?)  to  be  [  *764  ] 
"  good  evidence,  upon  an  issue  as  to  the  child's  age,  on  the 
ground,  that  if  a  person  have  peculiar  means  of  Knowing  a  fact,  and 
make  a  declaration  of  that  fact,  which  is  against  his  interest,  it  is  evi- 
dence after  his  death.  It  will  be  observed,  that  in  this  case  the  me- 
morandum of  the  payment  of  the  midwife's  charge  was  holden  to  be 
evidence  of  the  date  of  the  birth;  and  in  Doe  v.  Mob8onj{d)t}ie  entry 

iy)  Per  Lord  Kenpon,  C.  J.,  in  R.  y.  BritweU,  3  T.  B.  733. 
z)  Doe  V.  Barton^  2  H.  &  Rob.  28,  PaUeton^  J. 
a\  Dot  d.  Sutton  t.  Ridgwayy  4  B.  A  A.  63. 

(b)  Herbert  v.  Tuekal^  Sir  T.  Raym.  84,  cited,  with  remarks,  by  EUtnbonmghy  G.  J.,  in 
Boe  Y.  RawUngey  7  East,  290. 

(e)  Higham  ▼.  Ridgway,  10  East,  116;  see  the  remarks  of  Bagley,  B.,  on  the  report 
of  his  opinion  in  East,  in  OUadaw  y.  Atkme^  1  Cr.  k  M.  423,  4. 
{d)  15  East,  32. 

brother  of  the  person  last  seised  had  gone  abroad,  and  according  to  the  repute  of  the 
family  had  died,  and  that  witness  had  neyer  heard  in  the  family  of  his  haying  been 
married.  This  was  holden  to  be  sufficient  prima  facie  eyidence,  that  the  party  was  dead 
without  lawful  issue.  Ejectment  on  a  demise  laid  in  the  year  1818.  To  establish  the 
case  for  the  lessors  of  Uie  plaintiff,  it  became  necessary  to  proye  the  death  of  A.  who 
had  been  tenant  for  life ;  it  appeared  that  he  was  bom  in  February,  1759,  and  had  been 
a  wanderer  during  the  greater  part  of  his  life,  haying  been  absent  from  his  relations 
from  1787  to  1804.  In  1804  he  returned,  and  haying  remained  a  short  time,  went  away 
again  ,-  since  that  time  he  had  not  been  seen  in  the  neighbourhood.  These  facts  were 
deposed  to  by  a  person  who  resided  near  the  spot ;  but  no  one  of  the  family  was  called 
as  a  witness.  It  was  holden  that  this  was  prima  facie  eyidence,  from  which  the  jury 
might  presume  A.'s  death.    Doe  d.  Loyd  y.  Deakin^  4  B.  ft  A.  433. 

(1)  See  Jackeon  y.  Ktngj  5  Cowen,  237.  Elliot  y.  Piereoly  1  Peters's  Rep.  328.  See  Shearer 
T.  Clay,  1  Littell,  266.  Cfregory  y.  Baugh,  4  Rand.  611.  Consult  1  Greenl.  on  Evid. 
i  103,105. 

(2)  In  ejectment  brought  by  the  Duke  of  Athol,  Mr.  Sharpe,  attorney,  was  atfiret  per- 
mitted to  giye  eyidence  what  he  had  heard  an  old  seryant  of  the  family  (since  dead)  say 
concerning  this  pedigree ;  but  it  being  strongly  objected  to,  and  HoUings  relying  on  the 
objection,  they  afterwards  gaye  other  eyidence.  MS.  Mr.  Wegg.  See  a  different  state- 
ment of  this  case  in  Gilb.  Law  of  Eyid.  112,  and  Bull.  N.  P.  290,  under  the  name  of 
Jhtke  of  Athol  y.  Lord  Aehbumham.  But  qtusrej  if  the  foregoing  be  not  more  correct. 
Declarations  of  seryants  and  intimate  acquaintance  are  not  admissible ;  the  rule  is  con- 
fined to  members  of  the  family.  Johneot\T,  Lawwn^  2  Bingh.  86;  9  Moore,  183,  S,  C. 
See  1  Greenl.  on  Ey.  {  103. 

(3)  Whether  an  oral  decUiration  is  admissible,  qucere.  See  Fundon  v.  Clogg^  10  M.  k 
W.  572. 
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of  charges  paid  for  a  lease,  as  drawn  on  a  certain  day,  was  holden  to 
be  evidence  that  the  lease  was  so  drawn,  which  the  proof  by  an  eye- 
witness of  the  same  payment  on  account  of  such  charges  would  not  have 
been ;  and  there  are  other  cases  to  the  same  effect.  The  result  of  these 
authorities  is,  that  the  entry  of  a  payment  against  the  interest  of  the 
party  making  it,  may  have  the  effect  of  proving  the  truth  of  other  state- 
ments contained  in  the  same  entry,  and  connected  with  it.(«)  But 
hearsay  evidence  of  the  declaration  of  a  deceased  father,  as  to  the 
vlace{f)  of  birth  of  his  bastard  child,  is  not  admissible  to  prove  the 
nirth  settlement  of  such  child.  The  husband  has  been  considered 
as  a  member  of  the  wife's  family  within  the  exception  ;(^)  and  con- 
sequently his  declarations  as  to  the  illegitimacy  of  his  wife  are  ad- 
missible in  evidence.  So  a  widow  has  been  allowed  to  prove  the  de- 
clarations of  her  deceased  husband  in  support  of  her  son's  title, 
although  the  husband,  if  living,  would  have  had  the  right  which  *the 
declarations  went  to  establish.(A)  So  declarations  of  a  person  entitled 
to  a  remainder  upon  failure  of  issue  of  the  then  possessor,  are  admis- 
sible,(t)  although  the  title  of  the  plaintiff  was  that  which  the  person 
making  the  declarations  would  have  had,  if  living.  But  in  all  cases,  if 
it  appears  that  the  declarations  have  been  made  post  litem  motam,  that 
is,  not  merely  after  the  commencement  of  the  suit,  but  after  the  dispute 
has  arisen,(A;)  they  are  not  to  be  received.(l)  In  the  case  of  the  Ban- 
Wry  Claim  of  Peerage^  D.  P.,  28rd  February,  1809,  the  counsel  for 
the  petitioner  stated  tnat  he  would  offer  in  evidence  certain  depositions 
taken  upon  a  bill  (seeking  relief)  filed  in  the  Court  of  Chancery  on  the 
9th  of  February,  1640,  by  Edward,  the  eldest  son  of  the  first  Earl  of 
Banbury,  an  infant,  by  his  next  friend.  This  evidence  having  been 
objectea  to,  and  the  point  argued,  the  following  questions  were  proposed 
to  the  judges : — Upon  the  trial  of  ejectment  brought  by  E.  F.  against  G. 
H.  to  recover  the  possession  of  an  estate,  E.  F.,  to  prove  that  C.  D.,  from 

whom  E.  F.  was  descended,  was  the  legitimate  son  of  A.  B., 
[  *765  ]  offered  *in  evidence  a  bill  in  Chancery,  purporting  to  have  been 

filed  by  G.  D.,  150  years  before  that  time  by  his  next  friend, 
such  next  friend  therein  styling  himself  the  uncle  of  the  infant,  for  the 
purpose  of  perpetuating  testimony  of  the  fact  that  G.  D.  was  the  legiti- 
mate son  of  A.  B.,  and  which  bill  stated  him  to  be  such  legitimate  &on 
(but  no  persons  claiming  to  be  heirs  at  law  of  A.  B.,  if  C.  D.  was  ille- 
gitimate, were  parties  to  the  suit,  the  only  defendant  being  a  person 
alleged  to  have  neld  lands  under  a  lease  from  A.  B.,  reserving  rent  to 

(«)  Per  Parke,  B.,  delivering  judgment  of  court  in  Davtet  v.  J7tim/)Ar«yt,  6  M.  ft  W. 
166. 

(/)  J2.  v.  Erith,  8  East,  639. 

{g)  Vawles  v.  Taung,  13  yes.  143,  Lord  JSrtkinef  G. ;  Doe  d,  Northey  y.  Harvey y  Devoa 
Summ.  Ass.  1825,  S.  P.,  per  LUUedale,  J.,  Rj.  k  M.  297. 

ih)  Peerage  case  cited  bjr  Abbott^  G.  J.,  in  Doe  d,  FUmer  v.  Tarver,  R7.  k  M.  141. 
t)  S.  C. 
k)  Berkeley  Peerage  case,  4  Gampb.  401 ;   Walker  y.  Beauehamp,  6  G.  ft  P.  660. 

(1)  It  seems  that  this  rule  of  poet  litem  has  not  been  recognized  in  the  United  States. 
Boudereau  Y.  Montgomery ,  4  W.  G.  G.  R.  186,  in  which  TTa^Am^ton,  J.,  expressed  his  dis- 
sent from  the  reasoning  of  the  judges  in  the  case  of  the  Berkeley  Peerage.  But  see 
EUiot  Y.  Piereolf  1  Peter's  Rep.  328  j  Speer  y.  Coate,  3  M'Gord,  227 ;  and  1  Qreenl.  on 
Evid.  2  131. 


A.  B.  and  his  heirs :)  and  also  offered  in  eyidenoe  depositions  taken  in 
the  said  cause ;  some  of  them  purporting  to  be  made  by  persons  styling 
themselves  relations  of  A*  B.;  others  styling  themselves  servants  in 
his  family ;  others  styling  themselves  to  be  medical  persons  attendant 
npon  the  family ;  and  in  their  respective  depositions  stating  facts,  and 
declaring  that  G.  D.  was  the  legitimate  son  of  A.  B.,  and  that  he  was 
in  the  family,  of  which  they  were  respectively  relations,  servants,  and 
medical  attendants,  repnted  so  to  be : — 

1st  Question.  Are  the  bill  in  equity,  and  the  depositions  respec* 
lively,  or  any  and  which  of  them^  to  be  received  in  the  courts  below, 
upon  trial  of  such  ejectment,  (G.  H.  not  claiming  or  deriving,  in  any 
manner,  under  either  the  plaintiff  or  defendant  in  the  said  chancery  suit,) 
either  as  evidence  of  facts  therein  [alleged,  denied,  or]  deposed  to,  or 
09  deelaratian$  respecting  pedigree  f  and  are  they,  or  any  and  which  of 
them,  evidence  to  be  received  in  the  said  cause,  that  the  parties  filing 
the  bill,  and  making  the  depositions,  respectively  sustained  the  char- 
acters of  uncle,  relations,  servants,  and  medical  persons,  which  they 
describe  themselves  therein  sustaining? 

Answer.  (1)  Neither  the  bill  in  equity,  nor  the  depositions,  are  to  be 
received  in  evidence  in  the  courts  below,  on  the  trial  of  the  ejectment^ 
either  as  evidence  of  the  facts  therein  [alleged,  denied,  or]  deposed  to, 
or  as  declaraiions  respecting  pedigree;  neither  are  any  of  them  evidence 
that  the  parties  filing  the  bill,  or  making  the  depositions,  respectively 
sustained  the  characters  of  uncle,  relations,  servants^  and  medical  per- 
sons, which  they  describe  themselves  therein  sustaining.  The  judges 
farther  added,  that  it  would  not  make  any  difference  in  their  opinion, 
if  the  bill,  stated  to  have  been  filed  by  C.  D.,  by  his  next  friend,  had 
been  a  bill  seeking  relief. 

2nd  Question.  Whether  any  bill  in  chancery  can  ever  be  received 
as  evidence  in  a  court  of  law,  to  prove  any  facts  either  alleged  or  denied 
in  such  bill  ? 

Answer.     Generally  speaking,  a  bill  in  chancery  cannot  be  received 
as  evidence  in  a  court  of  law,  to  prove  any  fact  either  alleged 
*or  denied  in  such  bilL(2)    But  whether  any  posssible  case  [  *766  ] 
might  be  put  which  would  form  an  exception  to  such  general 
rule  the  judges  could  not  undertake  to  say. 

8rd  Question.  Whether  depositions  taken  in  the  Court  of  Chancery, 
in  consequence  of  a  bill  to  perpetuate  the  testimony  of  witnesses,  or 
otherwise,  would  be  received  in  evidence  to  prove  the  facts  sworn  to,  in 
the  same  way  and  to  the  same  extent  as  if  the  same  were  sworn  to  at 
the  trial  of  an  ejectment  by  witnesses  then  produced. 

Answer.     Such  depositions  would  not  be  received  in  evidence,  in  a 


!! 


fU  The  G.  J.  of  G.  B.  deliyered  the  opinion  of  the  judges  on  the  30th  of  May,  1809. 

[2)  In  PenntU  y.  Meyer ^  2  M.  ft  Rob.  98,  the  plaintiff  tendered  in  evidence  the  answer 
of  the  defendant  to  a  bill  in  equitj :  the  defendant  insisted  that  the  bill  should  be  pro- 
duced and  read ;  TrndaX^  G.  J.,  said,  he  thought  he  must  order  the  whole  bill  to  be  read 
if  the  defendant  required  it,  though  it  was  certainly  unusual  to  require  this  to  be  done; 
and  he  should  tell  the  jury,  that  the  statements  in  the  bill  were  not  to  be  considered  as 
admissions  of  the  facts  so  stated,  it  being  notorious  that  allegations,  not  corresponding 
with  the  fiicts,  were  frequently  introduced  into  bills  for  the  purpose  merely  of  eliciting 
the  truth  from  the  other  party. 
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court  of  law,  in  any  caase  in  which  the  parties  were  not  the  8ame  as  in 
the  cause  in  the  Court  of  Chancery,  or  cUd  not  claim  under  some  or  one 
of  such  parties. 

If  the  question  be  whether  a  certain  manor  be  ancient  demesne  or 
noi;,  the  trial  shall  be  by  Domesday  Book,  which  will  be  inspected  by 
the  court«(Q  In  ejectment  for  the  manor  of  Artem,(m)  the  defendant 
pleaded  ancient  demesne,  and  when  Domesday  Book  was  brought  into 
court,  would  have  proved  that  it  was  anciently  called 'Nettam,  and  that 
Nettam  appears  by  the  book  to  be  ancient  demesne;  but  he  was  not 
permitted  to  give  such  evidence;  for  if  the  name  be  varied,  it  ought  to 
have  been  averred  on  the  record.  An  ancient  writing,  found  among 
the  court  rolls  of  a  manor,  stated  to  be  ex  Msendu  omnium  tenentium^ 
and  proved  to  have  been  delivered  down  from  steward  to  steward,  is 
admissible  evidence,  although  not  signed  by  any  person,  to  prove  the 
course  of  descent  within  the  manor.(n) — ^And  the  same  rule  holds,  with 
respect  to  an  entry  in  the  court  rolls  of  a  presentment  made  by  the 
homage  of  the  customary  mode  of  descent  within  the  manor,  although 
no  instances  be  proved  of  any  person  having  taken  according  to  the  mode 
of  descent  pointed  out  in  the  presentment.fo)  Custom  is  of  the  very 
essence  of  a  copyhold;  and  if  the  custom  oe  silent,  the  common  law 
must  regulate  the  course  of  descent. — Customs  are  to  be  taken  strictly, 
and  cannot  be  extended  by  implication. — Hence,  where  the  custom  is, 

that  the  elder  sister  shall  inherit,  yet,  by  that  custom,  the 
[  *767  ]  eldest  '''aunt  of  the  eldest  niece  shall  not  inherit  the  land.(p) 

So  if  the  custom  be  that  the  youngest  son  shall  inherit,  and  a 
man  has  issue  two  sons  and  dies,  the  land  descends  to  the  younger  son, 
who  dies  without  issue,  the  eldest  son  of  the  eldest  brother  shall  have 
the  land;  because  the  custom  does  not  hold  in  the  transversal  line,  but 
only  in  the  lineal  descent.(o)  Evidence  of  reputation  of  the  custom  of 
the  manor,(r^  that  in  default  of  sons,  the  eldest  daughter^  and  in  default 
also  of  daugnters,  the  eldest  sister^  and  in  case  of  the  death  of  all,  the 
descendants  of  the  eldest  daughter  or  sister  respectively  of  the  person 
last  seised  should  take,  is  proper  to  be  left  to  the  jury  of  the  existence 
of  such  a  custom,  as  applied  to  a  great  nephetVj  (the  grandson  of  an 
eldest  sister,)  of  the  person  last  seised;  although  the  instances  in  which 
it  was  proved  to  have  been  put  in  use  extended  no  further  than  those 
of  eldest  daughter  and  eldest  sister,  and  the  son  of  an  eldest  sister. 
The  existence  of  such  extended  custom  in  adjacent  manors  seems  to  be 
no  evidence  of  the  custom  in  a  particular  manor.  On  a  question  as  to 
the  existence  of  a  custom  in  a  particular  manor,  evidence  of  a  like 
custom  in  an  adjoining  manor,  though  within  the  same  parish  and  leet, 
is  not  admissible. («^  The  premises  were  laid  in  the  declaration  to  be  in 
the  parish  of  Farnnam,  and  at  the  trial  were  proved  to  be  in  the  parish 
of  Farnham  Royal ;  but  it  was  not  shown  by  the  defendant  that  there 

;Z)  Hob.  188. 

Im)  Gregory  v.  Wilhert^  H.  28  Car.  II.,  Glib.  Kv.  44 ;  3  Keb.  688,  S,  C. 

;»)  Denn  rf.  Goodwin  v.  Spray,  1  T.  R.  466.        (o)  Roe  d.  Beebee  v.  Parker ,  6  T.  B.  26. 

(p)  Ratelify,  Chapman,  4  Leon.  242.  {q)  1  Rol.  Abr.  624,  pi.  2. 

(r)  Doe  d.  Foeter  and  another  t.  Siteon,  12  East,  62. 

(«)  Marquit  of  Anglesey  r.  Lord  Haiherton^  10  M.  k  W.  218. 
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were  two  FarnhamB«  The  variance  was  holden  to  be  iminaterial.(t) 
And  where  lands  were  described  in  the  declaration  to  be  in  the  parish 
of  Westbury,  in  the  county  of  Gloucester,  and  it  was  proved  at  the 
trial  that  tnere  were  two  parishes  of  Westbury  in  that  county ;  viz. 
Westbury  upon  Trim  and  Westbury  upon  Severn ;  still  it  was  holden(w) 
not  to  be  a  variance ;  although,  if  there  had  been  any  plea  in  abatement 
in  j^ectmenty  it  might  have  been  a  good  objection  on  such  plea. 

To  an  indenture  of  feoffment  by  the  Bank  of  England,  the  seal  of  the 
bank  was  affixed  by  a  paper,  wafered  to  the  indenture,  on  which  it  was 
written,  "  Sealed  by  order  of  the  Court  of  Directors  of  the  Governor 
and  Co.  of  the  Bank:  J.  E.  Secretary;"  it  was  holden,(2;)  that  J.  K* 
was  not  an  attesting  witness,  and  that  the  execution  of  the  feoffment 
midht  be  proved  by  the  seal  without  calling  J.  K.(l) 

Evidence  on  the  part  of  theDefendant. — If  tne  defendant  prove  a 
title  out  of  the  lessor  of  the  plaintiff,  it  is  sufficient,  though  he  have  not 
any  title  himself  :(2)  but  he  ought  to  prove  a  subsisting  title  out  of  the 
lessor ;  for  producing  an  ancient  lease  for  1000  years  will  not 
be  sufficient,  unless  be  likewise  prove  possession,  under  '''such  [  *768  ] 
lease,  within  twenty  years,  (y)  So  if  the  defendant  produce  a 
mortgage  deed,  where  the  interest  has  not  been  paid,  and  the  mortga- 
gee never  entered,  it  will  not  be  sufficient  to  aefeat  the  lessor,  who 
claims  under  the  mortgagor  ;(z)  because  it  will  be  presumed  that  the 
money  was  paid  at  the  day,  and  consequently,  that  it  is  not  a  subsisting 
title ;  but  if  the  defendant  prove  interest  paid  upon  such  mortgage,  after 
the  time  of  redemption,  and  within  twenty  years,  it  will  be  sufficient  to 
nonsuit  the  plaintiff.    No  less  time  than  twenty  years  will  raise  a  pre- 

(0  Doe  d.  ToUet  r.  Salter,  13  East,  9. 

(tt)  Do€  d.  James  and  Wife  y.  Barru^  B.  B.  M.  T.  57  Geo.  III.,  MS. ;  and  5  H.  &  S. 
326,  8,  C, 
(z)  I>oe  d.  Bank  of  England  ▼..  Chambers^  4  A.  &  B.  410. 
(y)  Bull.  N.  P.  110.  (s)  WiUon  v.  Witherby,  per  Holt,  C.  J.,  Bull.  N.  P.  110. 

(1)  A  deed,  purporting  to  be  the  deed  of  the  president,  directors,  and  company,  of  a 
bank,  if  signed  and  sealed  only  bj  the  president,  wUl  not  be  receiyed  in  evidence.  Hatch 
T.  Bart,  1  Ohio,  182. 

(2)  No  rule  of  law  is  better  established  than  that  if  a  better  title  is  shown  in  defend- 
uit,  or  a  third  person,  plaintiff  cannot  recorer.  Kennedy  ▼.  Speer,  3  Watts,  97.  The 
reason  whj  defendant  may  protect  himself  bj  showing  title  in  a  stranger,  is  that  the 
rightof  entrj  is  in  the  stranger,  and  not  in  the  plaintiff.  Consequently,  if  it  appear  that 
Bach  right  of  entry  is  tolled  by  adverse  possession,  no  matter  by  whom,  the  reason  fails, 
and  such  title  is  no  defence.  Gr^h  v.  Bieken,  4  Dana,  662.  If  he  entered  forcibly,  he 
may,  nevertheless,  in  ^'eetment,  set  up  title  in  himself.  The  proper  remedy  is  under  the 
statute  of  forcible  entry  and  detainer.  Jackson  v.  Staneberry,  9  Wend.  201.  The  pre- 
vious recoveiy  of  defendant  against  plaintiff's  lessor,  in  a  forcible  entry,  is  no  bar  to  the 
Biiit.  Bunton  v.  Doe,  1  Blackf.  26.  When  plaintiff  shows  9^  prima  facie  title,  and  defend- 
ant seeks  to  maintain  possession  as  a  mere  intruder,  by  setting  up  title  in  a  third  person 
with  whom  he  has  no  privity,  he  must  establish  it  beyond  controversy.  If  he  leaves  it 
In  doubt,  it  is  enough  for  plaintiff.  Oreenleafy,  Buth,  6  Pet.  312.  Where  a  tenant  is 
oosted  wrongfully  and  sues  for  the  possession,  and  defendant,  who  ousted  him,  sets  up 
title  in  himself,  he  may  rebut  by  showing  title  in  a  third  person.  Sowder  v.  M^MiUan,  4 
Dana,  461.  If  a  defendant  have  a  legal  title  which  he  neglects  to  set  up,  he  cannot, 
after  verdict  againat  him,  obtain  an  injunction  in  chancery,  founded  on  the  same  title. 
Brown  v.  Wyneoop,  2  Blackf.  230.  A  conveyance  by  a  leeeor  in  ejectment,  after  suit 
brought,  to  a  third  person  in  trust,  is  no  bar  to  a  recovery.  Jackson  v.  Leggett,  7  Wend. 
377  ;  Dawson  v.  Porter,  1  Ohio,  423.  In  ejectment  against  a  stranger,  he  cannot  object 
to  plaintiff's  title,  founded  on  a  conveyance  of  the  legal  estate  by  trustees,  that  it  waa 
an  abuse  of  the  trust     Coze  v.  Bladen^  1  Watts,  633. 


768  BJBCTMENT. 

Bumption  that  a  mortgaged  term  has  been  assigned  or  surrendered; 
although  the  defendant  neither  proves  that  interest  continues  to  be  paid, 
nor  in  any  way  accounts  for  his  possession  of  the  mortgage  deed,  (a) 

The  defendant  produced  a  mortgage  for  years,(i)  by  deed,  from  the 
plaintiff's  ancestor,  upon  which  was  an  indorsement  in  hoec  verba,  ^^  Re- 
ceived of  M.  0.  dOOZ.  on  the  within  recited  mortgage,  and  all  interest 
due  to  this  day;  and  I  do  hereby  release  to  the  said  M.  0.,  and  dis- 
charge the  mortgaged  premises  from  the  said  term  of  500  years."  On 
a  case  reserved,  the  court  held;  1st,  that  these  words  amounted  to  a  sur- 
render of  the  term;  2nd,  that  such  surrender  might  be  by  note  in 
writing,  without  deed,  by  the  statute  of  frauds  (29  Car.  U.  c.  3,  s.  3); 
8rd,  that  a  note  in  writing  was  not  required  to  be  stamped.  (1)  Sat 
now,  by  stat.  7  &  8  Vict.  c.  76,  s.  4,  ante^  p.  624,  no  lease  in  writing 
of  any  freehold,  copyhold  or  leasehold  land,  or  any  surrender  in  writing 
of  any  freehold  or  leasehold  land,  shall  be  valid,  as  a  lease  or  surren- 
der, unless  the  same  shall  be  made  by  deed. 

By  Stat.  6  &;  7  Vict.  c.  85,  s.  1,  which  enacts,  that  no  person  offered 
as  a  witness  shall  be  excluded,  by  reason  of  incapacity  from  crime,  or 
interest,  from  giving  evidence,  it  is  provided  that  this  act  shall  not 
render  competent  any  lessor  of  the  plaintiff  or  tenant  of  premises 
sought  to  be  recovered  in  ejectment.     See  antej  p.  451. 


8 


Doe  V.  Calvert,  6  Tannt.  170. 

Farmer  d.  Earl  r.  Roger$  and  another,  T.  1755,  G.  B.,  BoU.  N.  P.  110 ;  2  Wils.  26, 


(1)  So,  in  Hodget  v.  Drake/ord,  1  Bos.  k  Pal.  N.  R.  270,  it  was  holdea,  that  an  assign- 
ment in  writing,  not  under  seal,  indorsed  on  a  lease,  did  not  require  a  stamp  duty  before 
the  statute  44  Geo.  III.  c.  98.  But  now,  hj  that  statute,  a  deed  or  other  tnstrument  of 
assignment,  is  made  subject  to  a  stamp  datj.  The  like  provision  has  been  made  by  the 
last  Stamp  Act,  55  Geo.  III.  c.  184.  See  Schedule,  Part  I.  tit.  Mortgage.  By  stat  7  ft 
8  Vict.  c.  76,  s.  3,  no  partition  or  exchange,  or  assignment  of  any  freehold  or  leasehold 
land  shall  be  valid,  unless  the  same  shall  be  made  by  deed.  In  Jackton  v.  Jf  Call,  3 
Gowen,  75,  it  was  holden,  thaUa  sheriff's  deed,  executed  after  issue  joined,  the  sale 
having  been  made  before  the  commencement  of  the  suit,  might  be  given  in  evidence 
under  the  general  issue,  and  need  not  be  pleaded  puis  darrein  continuanee.  Where  a 
&ther  made  a  parol  agreement  with  his  son,  to  convey  his  life  estate  for  a  valuable  con- 
sideration, and  the  tenant  attorned  and  paid  rent  to  the  son,  who  conveyed,  with  his 
father's  consent,  to  a  third  person,  the  alienee  may  recover  in  ejectment  against  the 
father,  notwithstanding  the  statute  of  fhiuds.    Rhodea  v.  Frick,  6  Watts,  315. 

The  mother  of  a  defendant,  who  claimed  to  retain  possession  as  heir  at  law  to  his 
father,  is  a  competent  witness  {Doe  d.  Nightingale  v.  Maieey,  1  B.  A  Ad.  439,  cited  by 
Park,  J.,  in  Doe  d.  Bath  v.  Clarke,  3  Bingh.  N.  G.  432,)  for  defendant,  although  the  effect 
of  her  testimony  be  to  prove  a  seisin  in  law  in  her  husband,  which  would  give  her  a 
claim  to  dower. 

In  ejectment,  {Doe  d,  Bath  v.  Clarke,  3  Bingh.  N.  G.  429,)  by  one  who  claims  as  heir 
of  B.,  the  son  of  an  elder  brother  of  B.,  is  a  competent  witness  for  defendant.  In  eject- 
ment by  purchaser,  under  a  decree  of  chancery,  the  defendant  in  the  execution  is  com- 
petent witness  for  plaintiff.  Den  v.  Hamilton,  7  Halst.  109.  A  co-defendant  is  a  com- 
petent witness  for  plaintiff,  if  he  was  made  defendant  merely  because  he  lived  on  the 
land.  H<un  v.  Martin,  5  Watts,  179.  Declarations  of  a  deceased  tenant  while  in  pos- 
session, respecting  his  tenancy,  are  competent  evidence.     Rankin  v.  Tenbrook,  6  Id.  388. 

Acquiescence  for  five  years  in  a  boundary  line,  run  by  mistake,  does  not  bar  an  eject- 
ment, although  the  other  party  has  built  up  to  the  line.  Kip  v.  Norton,  12  Wend.  127. 
But  an  acquiescence  for  twelve  years  in  an  erroneous  location,  is  conclusive  on  a  party 
who  aided  in  the  survey.    Jackson  v.  WConneUf  lb.  421. 
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*XII.    Verdicty  p.  769 ;  Judgment^  'p.  770 ;  JExeciUionj  p.  771 ; 

Co8t8y  p.  772. 

Verdiet.{iy-^In  an  ejectio  firmce  of  a  mes8nage,((?)  if  it  be  found  that 
a  small  part  of  the  house  is  built^  by  encroachment,  upon  the  land  of 
the  plaintiff,  and  not  the  residue,  yet  plaintiff  shall  recover  for  that 
parcel  by  the  name  of  a  messuage.  Upon  trial  at  bar  in  an  ejectio 
firmcBy{d)  by  a  jury  from  Kent,  the  declaration  was  of  a  fourth  part  of 
a  fifth  part;  and  the  title  of  the  plaintiff  was  only  to  one-third  of  one* 
fourth  of  one-fifth,  being  only  one  third  of  what  was  declared  for.  And 
it  was  said,  that  the  plaintiff  could  not  have  a  verdict,  because  the  ver- 
dict ought  to  agree  with  the  declaration.  But  per  Cur*  The  verdict 
may  be  taken  according  to  the  title.  In  ejectment,  declaration  was  for 
a  moiety  of  land  of  gavel-kind  of  tenure,  m  Kent;(e)  and  the  question 
was,  whether  the  lessor  of  the  plaintiff  could  recover  a  third  part  of  the 
land  described,  having  claimed  a  moiety  in  the  declaration?  Lord 
Mansfield,  C.  J.  '^  The  lessor  of  the  plaintiff  shall  recover  according 
to  his  title,  and  it  is  not  any  objection  to  his  recovering  what  he  has 
really  a  title  to,  that  he  has  demanded  more."  If  an  ejectment  is 
brought  for  forty  acres,  plaintiff  may  recover  twenty  acres.  (/)  Deni- 
»on,  J.,  ^'  In  ejectment,  plaintiff  generally  declares  for  more  than  he 
hopes  to  recover.  If  he  claims  a  messuage  in  the  declaration,  he  may 
recover  a  moiety,"(2)  The  plaintiff  may  recover,  by  way  of  damages,  costs 
incurred  by  him  in  a  court  of  error,  in  reversing  a  judgment  in  eject- 
ment obtained  by  defendant.(^) 

By  Stat.  11  Geo.  IV.  and  1  Will.  IV.  c.  70,  s.  88,  "  in  all  cases  of 
trials  of  ejectments  at  Nisi  Prius,  where  a  verdict  shall  be  given  for  the 
plaintiff,  or  the  plaintiff  shall  be  nonsuited  for  want  of  the  defendant's 
appearance  to  confess  lease,  entrv,  or  ouster;  it  shall  be  lawful  for  the 
jud^e  before  whom  the  cause  shall  be  tried  to  certify  his  opinion  on  the 
back  of  the  record,  that  a  writ  of  possession  ought  to  issue  immediately  ; 

{e\  2  RoU.  Abr.  704.  (d)  Ahleti  d.  Olenham  v.  Skinner,  1  Sidf.  229. 

(e)  Denn  d.  Burgeu  y,  Purvit,  1  Burr.  326,  and  MSS. ;  see  Comb.  101. 
(/)  See  Guy  r.  Randj  Cro.  Eliz.  13,  and  Meredith  y.  Rand^  43  Elis.,  Dyer,  116,  b.,  pi. 
67,  in  marg.-  S.  P. ;  and  Doe  d,  Davenport  y.  Rhodety  11  M.  &  W.  600. 
{$)  Howell  y.  Roake,  7  B.  &  G.  404,  cited  in  Symonde  y.  Page,  1  Cr.  k  J.  29. 

(1)  A  yerdict  in  ejectment  for  plaintiffs  but  proyiding  he  shall  paj  all  costs,  is  bad  on 
error.  Allen  y.  Plock^  2  Penn.  159  j  Bagley  y.  Wallace^  16  S.  &  R.  246.  See  Green  y. 
Watrowy  17  Id.  393  ;  Martin  y.  Martin^  lb.  431  ;  Burdick  y.  Morria,  2  Watts,  28;  M* Arthur 
T.  Porter  J  6  Pet.  205.  So  also,  "for  160  acres,  part  of  the  land  claimed  in  the  writ,'' 
without  designating  the  part.  Stewart  y.  Speery  5  Watts,  79.  But  see  Tryon  y.  Carlin, 
^b.  371 ;  Rom  y.  Baker,  lb.  391.  Consult  Adams  on  Ejectment,  239,  291,  396,  4th  Am. 
edition. 

(2)  Bnt  if  he  claim  an  entirety  he  cannot  recoyer  an  undivided  part,  and  vice  versa, 
Carroll  y.  Norwood,  1  Har.  k  J.  463  ]  8  C,  6  Id.  164,  Contra,  Gist  y.  Robinett^  3  Bibb, 
2 ;  Ward  y.  Haarriaony  lb.  304 ;  Larue  y.  Slock,  4  Id.  358 ;  and  see  Gregory  y.  Jackson,  6 
Manf.  25.  Plaintiff  may  recoyer  less  estate  than  is  laid  in  the  declaration,  or  an  undi- 
vided interest  when  he  claims  the  whole  ;  VanAlstyne  y.  Spraker,  13  Wend.  678  ;  Bear 
V.  Snyder,  11  Id.  692,  but  no  more;  Patton  y.  Cooper,  1  Cooke's  Rep.  133;  Treon  y. 
Enerieky  6  Ohio,  399.  And  he  may  declare  for  less  than  he  is  entitled  to,  and  recoyer 
it,  but  it  must  consist  of  the  same  nature  as  that  claimed.  Magruder  y.  Peter,  4  Gill  k 
J.  323.  Where  a  demandant,  in  a  writ  of  right,  makes  title  to  a  part  only  of  the  land, 
he  shall  haye  judgment  for  that  part.    Halyoke  y.  Easkins,  9  Pick.  269. 
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and  upon  such  certificate,  a  writ  of  possession  maj  be  issnei  farthmth; 
and  the  costs  may  be  taxed,  and  judgment  signed  and  executed  after- 
wards at  the  usual  time,  as  if  no  such  writ  had  issued:  Provided, 
that  such  writ,  instead  of  reciting  a  recovery  by  judgment  in  the  form 
now  in  use,  shall  recite  shortly,  that  the  cause  came  on  for  trial  at  Nisi 
Prius,  at  such  time  and  place,  and  before  such  a  judse,  (naming  the 
time,  place,  and  judse,)  and  that  thereupon  the  said  judge  certified  his 
opinion  that  a  writ  of  possession  ought  to  issue  immediately.*'  The  stat 
14  2  Will.  IV.  c.  7,  which,  by  sect.  4,  allows  of  judgments,  which 

have  been  signed  by  virtue  of  that  act,  being  vacated,  execu- 
[  "^770  ]  tions  stayed,  *and  new  trials  granted,  if  justice  requires  it, 

contains  an  express  provision  in  sect.  5,  that  it  shall  not  be 
deemed  to  frustrate  or  make  void  the  foregoing  provision  in  the  stat.  11 
Geo.  IV.  and  1  Will.  IV.  c.  70,  s.  88,  relating  to  the  issuing  of  the 
habere  facias  possessionem. 

Judgmental) — The  form  of  the  judgment,  after  verdict  for  the 
plaintifi*  in  ejectment  on  a  single  demise,  is,  ^Uhat  the  plaintiff  do 
recover  his  term  aforesaid,  yet  to  come  and  unexpired,  of  and  in  the 
said  tenements,  with  the  appurtenances  above  mentioned,(2)  whereof  it 
has  been  found  by  the  jurors  aforesaid,  that  the  defendant  is  guilty  of 
the  trespass  and  ejectment  aforesaid,  and  his  damages  aforesaid,  by  the 

jurors  aforesaid,  in  form  aforesaid  assessed;  and  also  £ to  plaintiff 

at  his  request,  for  his  costs  and  charges  aforesaid,  by  the  court  here  for 
an  increase  adjudged,  which  said  damages  in  the  whole  amount  to 
£ .  And  let  the  said  defendant  be  taken,  &c."  Where  the  eject- 
ment is  brought  on  several  demises,  a  slight  alteration  of  the  language 
in  the  preceding  form  will  be  necessary,  in  order  to  adapt  it  to  the  par- 
ticular case.^S)  The  court  will  make  eveir  possible  intendment  to 
support  the  judgment.  A  bare  possibilitv  of  title,  consistent  with  the 
judgment,  will  be  sufficient.  Hence,  where  in  the  declaration  two 
demises  were  alleged  for  the  same  term,(A)  both  as  to  the  commence- 
ment and  duration,  by  two  different  persons,  of  the  same  premises ;  and 
the  judgment  was,  ^Uhat  the  plaintiff  should  recover  his  terms;  it  was 
objected  on  error,  that  it  was  impossible  the  plaintiff  could  have  a  right  to 
recover  the  two  terms,  according  to  the  words  of  the  declaration;  because 
if  A.  demise  to  a  man  an  estate  for  forty  years,  and  then  B.,  at  the 
same  moment,  demise  the  same  estate  to  a  man  for  forty  years,  it  is 
impossible  both  can  have  a  right.  But  the  court  overruled  the  objec- 
tion, observing,  that  it  might  be  in  rerum  naturdf  that  the  estate  might 
have  belonged  to  two  joint-tenants,  who  might  have  refused  to  concur 
in  one  lease,  but  each  might  have  made  a  lease  of  the  whole,  which 

(A)  Morre$  v.  Barryj  Str.  1180 ;  1  Wlls.  1,  S.  C. 

(1)  A  judgment  in  ejectment  is  of  the  same  binding  force  and  efficacy  as  any  other, 
and  is  a  bar,  except  in  a  second  action  of  ejectment.     Van  Wyck  y.  Jeward^  1  Edw.  327. 

(2)  An  omission  of  the  quod  recuperet  terminum^  in  a  judgment  in  ejectment,  is  a  cleri- 
cal mistake,  and  may  be  amended  in  the  court  below  sUFter  error  brought.  Fiu  y.  Bing' 
ham^  1  Blackf.  127. 

(3)  See  Camden  y.  Haekell^  3  Rand.  462,  what  yariation  between  a  yerdict  and  judg- 
ment will  be  permitted. 
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would  operate  as  a  lease  of  the  moietj.ri)  So  where  the  declaration 
in  ejectment  contained  two  demi8es,(t)  eacn  of  an  undivided  third  of  the 
same  estate,  for  the  same  term,  but  bj  different  lessors;  and  the  judg- 
ment was,  ^Hhat  the  plaintiff  should  recover  his  said  terma,*'  It  was 
objected,  on  error,  that  the  judgment  being  for  the  recovery  of  two 
undivided  thirds,  (under  a  title,  explained  by  the  facts  disclosed  by  the 
bill  of  exceptions,  even  in  the  parts  stating  the  proof  for  the  defendant 
in  error,  to  be  only  for  one  undivided  third,  and  confessed  to  be  in  fact 
to  no  greater  extent,)  was  erroneous*  But  the  court  overruled  the 
objection,  observing,  that  this  did  not  come  before  the  court  by  special 
verdict,  but  by  bill  of  exceptions;  consequently  what  other  evidence 
was  given,  besides  that  stated  in  the  bill,  did  not  appear;  that 
it  did  appear  that  a  great  deal  of  other  evidence  "'was  given,  [  "^771  ] 
and  for  any  thing  that  appeared,  there  might  be  a  title  to  an- 
other undivided  third  of  the  estate. 

^xectUian. — ^It  is  usual  for  the  plaintiff  to  indemnify  the  sheriff,  and 
then  the  sheriff  gives  the  plaintiff  execution  of  what  he  demand8.(2)  If 
the  plaintiff  take  out  execution  for  more  than  the  recovery  warrants,(Ar) 
the  court  will  interpose  in  a  summary  way,  and  restore  the  tenant  to 
the  possession  of  such  part  as  was  not  recovered.(3)  If  the  execution  be 
for  twenty  acres,(Z)  the  sheriff  must  give  possession  of  twenty  acres, 
according  to  the  estimation  of  the  county  where  the  lands  lie.  When 
a  person  has  obtained  leave  to  defend  as  landlord,  and  does  not  attend 
at  the  trial,  application  must  be  made  to  the  court  for  leave  to  take  out 
execution;  but  after  trial  and  verdict  against  landlord,  no  such  applica- 
tion is  necessary.(97i)  It  is  at  the  election  of  the  plaintiff  whether  the 
sheriff  shall  return  the  writ  of  hab.  fac.  pos,  or  not.(7t^  But  the  sheriff 
is  bound  to  execute  the  writ  when  he  is  required  to  ao  it,  and  nothing 
occurs  to  prevent  him:  and  where  in  taxing  costs  the  master  disallowed 
certain  expenses,  on  the  ground  that  the  writ  was  not  executed;  it  was 
holden,  that  the  costs  which  were  disallowed  through  the  sheriff's 
default  in  not  executing  the  writ  might  be  recovered  in  an  action  on 
the  case  against  the  sheriff.(0)  The  court  will  not  oblige  the  sheriff  to 
return  it,  except  at  the  instance  of  the  plaintiff.  But  after  possession 
has  been  given  under  the  writ,(jE?)  the  plaintiff  cannot  sue  out  another 
writ,  although  he  is  disturbed  by  the  same  defendant,  and  though  the 
shenff  have  not  returned  the  former  writ;(4)  for  an  alias  cannot  issue 

(i)  Roe  Y.  Powerj  D.  P.  2  Bob.  k  Pol.  N.  R.  1. 

(k)  1  Burr.  629 ;  2  Barr.  26*73 ;  Doe  d,  Saul  y.  Dawtofij  0.  B.,  3  Wils.  49. 

(I)  1  Rol.  Rep.  420 ;  1  Rol.  Abr.  886,  (H.)  pi.  4. 

(m)  Doe  d,  Lucy  y.  Bennett,  4  B.  &  C.  897. 

(n)  Palm.  289.  (o)  Mason  v.  Paynter,  1  Q.  B.  974 ;  1  G.  &  D.  381. 

(p)  Doe  d.  Pate  y.  Soe,  1  Taunt.  56. 


(1)  See  Bayard  y.  Col\fax,  4  Wash.  38. 

(2)  The  sheriff  in  execating^  a  kab,  foe,  poe.  and  plaintiff,  in  taking  possession,  mnst 
at  their  perU  deliYer  and  receiYe  the  land  recovered.  If  thej  exceed  it,  thej  are  tref- 
paasers.    Bail  y.  Lively ,  4  Dana,  371.  v 

(3)  See  Jackson  y.  Rathbone^  3  Cow.  291.  If  sheriff,  nnder  a  Aa6.  fac,  pos.,  pnts  plaintiff 
into  possession  of  more  than  he  is  entitled  to,  on  satisfactory  proof,  the  coart  will  order 
restitution  of  excess.    Den  y.  Johnson,  7  Halst.  275. 

(4)  On  kab.fae.  pos.  returned  executed,  no  other  can  legally  issue.     Weatherheady. 
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after  a  writ  is  executed ;  if  it  could,  the  plaintiff,  by  omitting  to  call 
on  the  sheriff  to  make  his  return  to  the  writ,  might  retain  the  right  of 
suing  out  a  new  habere  facias  poBsessionemy  as  a  remedy  for  any  tres- 
pass which  the  same  tenant  might  commit  within  twenty  years  next 
after  the  date  of  the  judgment.(l)  Formerly,  in  B*  B.,  but  not  in  C. 
B.,  it  was  necessary  to  lodge  B^prceetpe  with  the  officer  of  the  court, 
before  a  writ  of  h<d>ere  facias possessianem  could  be  sued  out;  now,  by 
B.  G.  H.  T.  2  Will.  lY.,  the  lodging  the  prcecipe  is  dispensed  with. 
See  Rule  76. 

Where  an  eiectment  was  brought  on  two  counts  on  several  demises, 
and  a  verdict,  dy  the  direction  of  the  judge,  was  found  for  the  plaintiff 
on  the  first,  and  for  the  defendant  on  the  other,  with  liberty  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  on  the  second;  and  the 
plaintiff's  counsel  had  obtained  leave  to  issue  an  early  execution  on  the 
first  count,  and  possession  was  shortly  after  taken  accordingly;  it  was 

holden,  that  as  leave  was  reserved,  the  early  execution  on  the 
[  *772  ]  first  count  did  not  form  any  objection  to  ♦moving  for  the  rule 

to  enter  a  verdict  on  the  second.  Doe  on  the  several  demises 
of  the  G-ovemor  and  Company  of  the  Bank  of  England  and  Ghregory 
V.  Chambersy  4  A.  &  E.  410. 

Costs* — The  court  will  compel  the  real  defendant  to  pay  the  co8t8,(9) 
although  he  is  not  a  party  to  the  record.  Where  three  ejectments  were 
brought  against  a  landlord  and  his  two  tenants,  and  the  landlord 
obtained  a  rule  for  the  consolidation  of  the  three  actions,  and  that  the 
ejectment  against  one  of  the  tenants  (a  pauper,)  should  abide  the  event 
of  ejectment  against  the  other,  and  that  action  was  tried,  and  the  lessor 
of  the  plaintiff  obtained  judgment,  and  took  possession  of  all  the  three 
tenements,  the  court(r)  compelled  the  landlord  to  pay  the  costs  of  that 
ejectment.(2) 


XIII.   Writ  of  Error.  • 

By  Stat.  16  &;  17  Car.  II.  c.  8,  s.  8,  it  is  enacted,  that  ''No  execution 
shall  be  stayed  by  writ  of  error  upon  any  judraient  after  verdict  in 
ejectio  jirmcBy  unless  the  plaintiff  in  error  shall  oecome  bound  in  such 
reasonable  sum  as  the  court  of  error  shall  think  fit  to  pay  the  plaintiff 

(q)  Doe  d.  Master*  v.  Gray,  10  B.  &  C.  616. 
(r)  Thrwtout  r.  Shenton,  10  B.  A  0.  110. 

Cunningham^  4  Dana,  78.  Where  a  writ  of  hab.  fae,  pot,  is  executed,  and  plaintiff  is 
subsequently  dispossessed  by  one  claiming  under  defendant,  an  aliat  will  be  awarded  if 
there  is  no  collusion  between  plaintiff  and  defendant,  although  the  retarn  day  has  not 
arrived.  MH-ler  v.  HawUy,  11  Wend.  182.  Where  both  parties  claim  under  naked  possses- 
sion,  and  the  defendant  came  into  possession  under  a  writ  of  hah,  foe,  po».^  his  claim 
must  prevail.     Dresbaek  v.  3P Arthur ^  *l  Ohio,  154. 

a)  See  Gardener  v.  The  SchuylkiU  Nav,  Co.,  2  Binn.  460. 

(2)  A  defendant  in  ejectment,  who  makes  no  pretence  to  title,  and  would  avoid  a  rer- 
dict  for  costs,  must  make  a  disclaimer  of  record  sufficiently  early  to  warn  plaintiff. 
Steinmetz  v.  Logan,  3  Watts,  160.  Where  verdict  and  judgment  is  for  defendant,  judg- 
ment for  costs  must  be  entered  against  the  nominal  plaintiff — not  the  lessor.  Doe  t. 
Owen,  2  Blackf.  452.    But  it  may  be  amended  even  after  error.    lb. 
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in  ejectment  all  such  costs,  damages,  and  sums  of  money,  as  shall  be 
awarded  upon,  or  after  such  judgment  affirmed,  discontinuance  or  non- 
suit had."  The  practice  as  to  tne  amount  of  the  recognizance  varied 
in  the  different  courts ;(«)  but  now,  by  R.  G.  H.  T.  2  Will.  IV.  No.  27, 
the  recognizance  of  bail  in  error  shall  be  taken  in  double  the  yearly 
value  and  double  the  costs.  Although  the  words  of  the  statute  seem  to 
require  a  recognizance  by  the  plaintiff  in  error  him%elf\{fy  yet  it  has 
been  holden,  that  the  intention  of  the  legislature  will  be  satisfied  by 
plaintiffs  in  error  procuring  responsible  persons  to  enter  into  the  obliga- 
tion required.  The  plaintiff  in  error  is  not  bound  to  give  the  defendant 
in  error  notice  of  his  entering  into  the  recognizance.(u)  By  another 
clause(x)  of  the  same  statute,  ^'in  case  of  affirmance,  discontinuance, 
or  nonsuit,  the  courts  are  to  issue  a  writ  to  inquire  as  well  of  the  mense 
profits,  84  of  the  damages,  by  any  waste  committed  after  the  first  judg- 
ment; and  thereupon  to  give  judgment;  and  award  execution  for  the 
same,  and  also  for  costs  of  suit."  Under  1  Geo.  lY.  c.  87,  s.  8,  defend- 
ant must  give  two  additional  $uretie%^  on  bringing  writ  of  error.(y) 


♦XIV.  In  what  OaBes  a  Oourt  of  Equity  toiU  restrain  the  [  *773  ] 
party  from  bringing  further  EjeetmentB^  by  grant- 
ing  a  perpetual  Injunctian.(Xj 

Where  several  verdicts  had  been  obtained  in  ejectment  upon  the 
8ame  title,  to  the  satisfaction  of  the  court,  a  perpetual  injunction  was 
granted,  in  the  case  of  Earl  of  Bothy  Infant,  and  others,  v.  Sherwin 
and  othergj  D.  P.,  17th  January,  1709,(2)  reversing  the  decree  of  Lord 
Chancellor  Cotoper,  N.  Lord  Cowper  and  Lord  Sommere  were  present 
in  the  House  of  Lords  when  this  decree  was  reversed.  After  this 
reversal  of  Lord  Cowper' %  decree,  it  was  usual  to  grant  perpetual  in- 
junctions under  the  like  circumstances,  as  was  said  by  Baron  Price^ 
in  the  case  of  Barefoot  ▼.  Fry,  in  the  court  of  Exchequer.  The 
case  of  Barefoot  v.  Fryyia)  was  determined  by  Eyre,  0.  B.,  and 
Price,  Page,  and  Qilbert,  Barons,  on  the  20th  of  February,  1728,  in 
Seijeants'-Inn  Hall,  on  a  bill  filed  for  a  perpetual  injunction  to  restrain 
defendant.  Fry,  from  any  further  proceeding  in  ejectment,  and  to  quiet 
plamtiff  in  his  possession.  The  defendant,  having  brought  five  eject- 
ments, had  been  nonsuited  upon  full  evidence  in  three,  and  verdicts 
found  for  the  lessor  of  the  plaintiff  in  the  other  two.  A  perpetual  in- 
juDction  was  granted,  although  it  was  said  by  Mr.  Ward  (defendant's 
counsel,)  that  courts  of  equity  did  not  decree  perpetual  injunctions  upon 
ejectments,  and  only  upon  an  issue  directed.     Eyre,  G.  B.,  observed, 

(<)  8  Bast,  298 ;  7  Taunt  427.  U)  Keens  v.  Deardtmy  8  East,  298. 

(v)  Dot  d.  Webb  v.  Chundry,  7  Taunt.  427.  (x)  Sect  4. 

(jf)  Boe  d.  Durant  v.  Moore,  7  Bingh.  124.  Writ  of  error  can  be  sustained  in  name  of 
casual  ejector.  Boe  y.  Bank  of  United  States,  3  Ohio,  32.  Contra,  Stiles  Y.  Jackson. 
1  Blackf.  214. 

(2)  This  case  was  recognized  in  LeighUm  y.  Leighion,  Str.  404,  affirmed  D.  P.  3rd  March, 
1720;  2  Bro.  P.  G.  217;  Journals  H.  of  Lords,  Yol.  21,  fo.  455. 

(a)  Banb.  158,  pi.  228. 

(1)  See  Story's  Bq^  Jur.  {  874,  kc, ;  BrighUy's  £q.  Jur.  242. 

vol.il— 8 
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that  real  actions  could  not  be  brought  twice  for  the  same  thing,  but  now 
ejectments  having  been  introduced  in  the  place  of  real  actions,  a  party 
might  bring  as  many  ejectments  as  he  should  think  fit ;  and  this  was  a 
reason  why  courts  of  equity  should  settle  and  quiet  the  rights  of  parties. 
In  Calvert  and  another  t.  SaunderSy  in  1789,  West's  C.  T.  H.  p.  693, 
a  perpetual  injunction  was  decreed  against  a  defendant  from  proceeding 
against  plaintiffs,  to  recover,  in  ejectment,  possession  of  premises,  the 
right  to  which  had  been  established  against  him  upon  a  trial  at  b&r, 
and  upon  a  decree  for  ^ving  effect  to  the  verdict.  In  Harwood  v. 
Rolphy  after  three  verdicts  in  ejectment,  another  ejectment  was  brouglit 
in  1772,  upon  which  a  special  verdict  was  found  and  argued  in  G.  B., 
in  Easter  and  Trinity  Terms,  1778 ;  and  in  Hil.  T.  1774,  judgment 
was  given  for  the  lessor  of  the  plaintiff  (8  Wils.  497 ;  2  Bl.  937,  S.  G. ;) 
and  UDon  error  brought  in  the  Court  of  King's  Bench,  the  cause  was 
argued  there  in  Trinity  and  Michaelmas  Terms,  1774,  and  the  judgment 
of  the  Court  of  C«  B.  was  reversed  (see  Cowp.  87 ;)  whereupon  the  lessors 
of  the  plaintiff  brought  a  writ  of  error  in  parliament,  and  on  the  9th 

May,  1775,  the  judgment  of  the  Court  of  B.  R.  was  affirmecL 
[  ^774  ]  Upon  a  bill  filed  in  the  Court  of  Chancery,  a  motion  *waa 

made  for  a  perpetual  injunction,  to  restrain  defendants  from 
any  further  proceeding  in  ejectment,  which  was  finally  heard  before 
Lord  Bathursty  Ch.,  assisted  by  Sir  IJhomas  SeweUy  M.  K.,  on  the  13th 
June,  1776,  when  an  order  was  made  for  a  perpetual  injunction.(l) 


XV.  Of  the  Action  of  Treyxusfor  Meme  ProfUB.{2) 

Although  the  judgment  in  ejectment  is  for  the  recovery  of  damages, 
as  well  as  of  the  term,  yet,  from  the  nature  of  the  declaration  in  that 
action,  such  damages  are  necessarily  confined  to  a  compensation  for  the 
injury  sustained  by  the  ejectment,  which  being  fictitious,  the  damages 
must  of  course  be  nominal.(8)  For  the  real  injury  sustained  by  the 
plaintiff,  viz,  the  perception  of  the  mesne  profits  by  the  tenant  in  pos- 
session, the  law  has  provided  another  remedy,  namely,  by  an  action  of 
tress,  viet  armiSy  which  maybe  brought  by  the  lessor  of  the  plaintiff  in 
ejectment,  either  in  his  own  name,  or  in  the  name  of  the  fictitious 
lessee,(4)  against  the  person  in  actual  possession  and  trespassing ;  and 
in  which  the  plaintiff  may  declare,  not  only  for  the  loss  of  the  mesne 
profits,  but  also  for  the  costs  of  the  ejectment,  where  the  case  requires 

(\)  How  far  the  conrts  will  interfere  to  stay  proceedings  after  several  verdicts,  see 
WhiU  ▼.  KyUy  1  S.  A  R.  515 ;  Riehardton  y.  Stewart^  2  Id.  87.  The  Act  of  Pennsylvania, 
of  1807,  provides  that  two  verdicts  in  ^ectment  in  favour  of  the  same  party  shall  be 
conclusive. 

(2)  Bat  if  the  plaintiff  choose  to  proceed  for  the  fiumtprofiu  in  the  action  of  ejectment, 
he  may  do  so  on  giving  notice  to  the  defendant  of  his  intention.  Leaaee  of  Batten  v. 
BiffloWf  1  Peters's  G.  C.  Rep.  452.  See  also  Brown  v.  OaUoway^  Id.  299  ;  Boyd  v.  Cowans 
4  Dall.  138 ;  Murray  v.  Oarretton,  4  S.  &  R.  130 ;  Joan  v.  Shields,  3  Har.  &  M'Hen.  7  ; 
Gore  V.  Worthinyton,  Id.  96.    See  Adams  on  Eyectment,  ch.  12,  p.  448,  4th  ed. 

(3)  Although  a  legal  action,  it  is  susceptible  of  an  equitable  defence.  Eioalt  v.  Ora^^ 
6  Watts,  428.  It  is  abolished  in  New  York  by  statute,  and  the  remedy  is  by  suggestion 
on  the  record  in  the  ejectment  suit.     Jackson  v.  Leonard^  6  Wend.  534. 

(4)  Where  the  action  is  brought  in  the  name  of  the  fictitious  lessee,  the  court  will, 
upon  application,  stay  the  proceedings,  until  security  is  given  for  answering  the  costii. 
Bull.  N.  P.  89. 
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it,  as  after  judgment  in  ejectment,  by  defadt  against  the  casaal 
ejector.(l)  This  action  is  local  in  its  nature,  and  must  be  brought  in 
tne  county  where  the  lands  lie.  It  was  formerly  doubted,  whether  an 
action  for  mesne  profits  could  be  brought,  in  the  name  of  the  fictitious 
lessee  or  nominal  plaintifi"  in  ejectment,  after  a  judgment  hy  default 
aeainst  the  casual  ejector :  but  in  the  case  of  A%lin  v.  Parkin,  2  Burr. 
665 ;  Barnes,  472,  4to.  edit.  S.  C7.,  it  was  determined  that  it  might  be 
so  brought,  as  well  as  after  a  judgment  upon  a  verdict,  against  the 
tenant  in  posses8ion.(2)  The  action  for  mesne  profits  may  be  brought 
by  one  tenant  in  common,  who  has  recovered  in  an  action  of  ejectment 
by  default,  against  his  companion.(&)(8)  By  stat.  1  Geo.  lY.  c.  87,  s. 
2j  it  is  enacted,  that  ^^  wherever  hereafter  it  shall  appear  on  the  trial 
of  any  ejectment,  at  the  suit  of  a  landlord  against  a  tenant,  that  such 
tenant  or  his  attorney  hath  been  served  with  due  notice  of  trial,  the 
plaintiff  shall  not  be  nonsuited  for  the  default  of  the  defendant's  appear- 
ance or  of  confession  of  lease,  entry,  and  ouster ;  but  the  production  of 
the  consent  rule  and  undertaking  of  the  defendant  shall,  in  such  cases, 
be  sufficient  evidence  of  lease,  entry,  and  ouster ;  and  the 
judge  before  whom  such  cause  shall  come  on  to  *l>e  tried  shall,  [  "^775  ] 
whether  the  defendant  shall  appear  upon  such  trial  or  not, 
permit  the  plaintiff,  on  the  trial,  after  proof  of  his  right  to  recover  pos- 
session of  the  whole  or  of  any  part  of  the  premises  mentioned  in  the 
declaration,  to  go  into  evidence  of  the  mesne  profits  thereof,  which  shall 
or  might  have  accrued  from  the  day  of  the  expiration  or  determination 
of  the -tenant's  interest  in  the  same,  down  to  the  time  of  the  verdict 
given  in  the  cause,  or  to  some  preceding  day  to  be  specially  mentioned 
therein :  and  the  jury,  on  the  trial,  finding  for  the  plaintiff,  shall,  in 
such  case,  give  their  verdict  upon  the  whole  matter,  both  as  to  the  reco* 
▼ery  of  the  whole  or  any  part  of  the  premises,  and  also  as  to  the  amount 
of  the  damages  to  be  paid  for  such  mesne  profits :  provided  that  nothing 
hereinbefore  contained  shall  be  construed  to  bar  any  such  landlord  from 
bringing  an  action  of  trespass  for  the  mesne  profits,  which  shall  accrue 
from  the  verdict,  or  the  day  so  specified  therein,  down  to  the  day  of 
delivery  of  possession  of  the  premises  recovered  in  the  ejectment." 
Under  this  section  it  has  been  holden,  that  the  lessor  of  the  plaintiff, 
on  the  trial  of  an  ejectment  by  landlord  against  tenant,  mav  recover 
for  mesne  profits  down  to  the  day  of  trial,  though  no  notice  of  trial  has 
been  proved,  (c) 

JSvidence. — The  evidence  necessary  to  support  this  action,  (after 
judgment,  upon  a  verdict  of  ejectment  against  the  tenant  in  possession, 

(b)  GoodtiiU  T.  Jbmbty  3  Wils.  118. 

le)  Doe  d.  Thompson  v.  Eodgton,  12  A.  ft  E.  135 ;  4  P.  ft  D.  142. 

(1)  Trespass  will  not  lie  until  after  a  recovery  in  ejectment  for  mesne  profit$j  nor  for  an 
injniyto  the  freehold;  and  if  six  years  have  expired,  plaintiff  is  remediless,  although  the 
injury  was  done  after  the  commencement  of  the  ejectment  suit,  and  judgment  therein  was 
prevented  by  injunction.  Morgan  v.  Variek^  8  Wend.  687.  If  plaintiff  obtain  a  verdict  and 
judgment  in  ejectment  on  condition  that  he  pay  to  defendant  a  certain  sum,  no  action 
lies  for  nutne  prqfiu.  Heckart  v.  Zerbe^  6  Watts,  260.  There  can  be  no  recovery  of  cents 
and  profits  accruing  subsequently  to  the  commencement  of  the  action.  Starr  v..  Peate^ 
8  Conn.  541. 

(2)  See  Breu^ord  v.  Bradford,  6  Conn.  Rep.  127 ;  Bwon  v.  AheA^  3  Johns.  Rep.  481. 

(3)  See  Hart  v.  JWry,  3  Teates,  13. 
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'vrbo  has  appeared  and  confessed  lease,  entry,  and  ouster,)  is  as  follows : 
an  examined  copy  of  the  jadgment  in  ejectment,  and  of  the.  rule  of  court 
to  confess  lea«e,  entry,  and  ouster,  proof  of  the  leneth  of  time  during 
which  the  defendant  has  occupied,  and  of  the  value  of  the  mesne  profits^ 
and  of  the  costs  of  executing  the  writ  of  possession*  "  Where  the  judg- 
ment is  had  against  the  tenant  in  po»$es9tim^  and  the  action  of  trespass 
brought  against  him,  it  seems  sufficient  to  produce  the  judgment  without 
proving  the  writ  of  possession  executed,  because,  by  entering  into  the  rule 
to  con^ss,  the  defendant  is  estopped  both  as  to  the  lessor  and  the  lessee, 
so  that  either  may  maintain  trespass  without  proving  an  actual  entry ; 
but  where  the  judgment  is  had  against  the  casual  efeotoTj  and  so  no  nide 
entered  into,  the  lessor  shall  not  maintain  trespass  without  an  actual 
entry,  and  therefore  oo^ht  to  prove  the  writ  of  possession  executed*  "(^ 
Notwithstanding  the  distinction  taken  in  the  preceding  case,  it  may 
be  prudent,  in  general,  to  be  prepared  with  an  examined  copy  of  the 
writ  of  possession  and  return  of  execution.  But  if  the  plaintiff  haa 
been  let  into  possession  by  the  defendant,  that  will  supersede  the  necea- 
sity  of  proving  that  the  writ  of  possession  has  been  executed.(6) 

Where  the  judgment  in  qectment  has  been  by  default 
[  "^776  ]  aeainst  *the  casu^  ejector,  and  so  no  rule  for  the  confessiou 
0?  lease,  entry,  and  ouster,  the  plaintiff,  in  the  action  for  mesne 
profits,  ought  to  be  prepared  with  an  examined  copy,  not  only  of  the 
judgment,  but  of  the  writ  of  possession  also ;  and  the  return  of  execu* 
tion  thereon,  and  proof  of  the  oosts  in  the  ejectment,  and  in  executing 
the  writ  of  possession :  proof  of  the  value  of  the  mesne  profits  will  be 
required  in  this  case  as  in  the  former.(l)  The  judgment  in  ejectment 
will  be  conclusive  evidence  against  the  tenant  in  possession  of  the 
plaintiff's  title,  from  the  day  of  demise  laid  in  the  declaration  in  eject- 
ment ;(2)  oonse(|uently,  in  the  action  for  mesne  profits,  it  is  not  necea- 
sajry  for  the  plaintiff  to  be  prepared  with  proof  of  title,  except  where 
be  seeks  to  recover  property  antecedent  to  the  day  oi  the  demise,  or 
brings  his  action  against  a  precedent  occupier.(/)(3)  But  in  order  to 
rend^  the  judgment  by  default  conclusive  evidence  of  the  title,  it  must 
be  pleaded  as  an  estoppel  ;{g)  for  a  judgment  is  in  no  case  conclusive 
unless  pleaded  by  wa^  of  estoppel.(A)  If  the  plaintiff  declares  a^nst 
the  defendant  for  having  taken  the  mesne  profits  for  a  longer  period  of 

(d)  Tkorp  y.  Fry,  coram  Blenetme,  J.,  11  Will.  III.  MSS.  Bull.  N.  P.  87;  Nortkerom  t. 
Bowler,  at  Exon.  Ass. ;  Button  y.  Box,  coram  Abney,  J.,  Oxford  Summ.  Abs.  1742,  S.  P. 
(a)  Per  ElUnborou^h,  C.  J.,  in  Calvert  y.  Bon/all,  4  Esp.  N.  P.  G.  167. 
/)  Deeosta  y.  Atkins,  Bull.  N.  P.  87. 
Iff)  Doe  y.  Huddart,  2  Gr.  M.  ft  R.  316. 
(A)  Per  Parke,  B.,  Doe  d.  Strode  y.  Seaton,  2  Gr.  XL  ft  R.  732,  and  ante,  p.  756. 


(n  See  Brown  y.  Galloway,  1  Pet.  G.  0.  299. 

(2)  See  Benson  y.  Malsdorf,  2  Johns.  Rep.  369. 

(3)  In  these  cases  the  action  should  be  brought  in  the  name  of  the  lessor  of  the 
plaintiff.  See  Dewey  y.  Osbom,  4  Gowen,  329 ;  Jackson  y.  Combe,  7  Id.  36 :  Jackson  t. 
HUU,  8  Id.  290;  ItCredy  y.  Guardians  of  the  Poor,  9  S.  ft  R.  101;  Osboumev.  Osbourne^ 
11  Id.  55 ;  West  y.  Huffhes,  1  Har.  ft  J.  574.  In  relation  to  third  persons,  the  judgment 
is  not  conclusiye,  but  as  respects  them,  it  is  admissible  in  connection  with  an 
executed  writ  of  possession,  to  show  the  fact  of  possession.  Chirac  y.  Reinicker, 
11  Wheat  230.  See  the  opinion  in  this  case  explained  in  2  Peters's  Rep.  622.  In 
VceBpaMB  for  mesne  profits  t^r  recoyerj  in  ^'ectment,  defendant  cannot  set  up  title  in 
himself.    Lloyd  y.  Nourse,  2  Rawle,  49 ;  Jeffries  y.  Zane,  1  Miles,  287. 
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time  than  six  years,  before  action  brought,  the  defendant  may  plead  tbe 
statute  of  limitations ;  viz,  not  guilty  within  six  years  before  the  com- 
mencement of  the  suit,  and  thereby  protect  himself  from  all  but  six 
years.n.)  An  execution  creditor  is  not  entitled  to  the  rent  which  ac- 
crues aue  after  the  delivery  of  the  writ  of  elegit  to  the  sheriff,  but  be- 
fore the  inquisition  is  taken.(t^  This  action  being  for  the  recovery  of 
damages  (  )  which  are  uncertain,  the  bankruptcy  of  the  defendant  can- 
not bo  pieced  m  oar ;  and  on  the  same  principle  a  plea  of  discharge 
under  an  insolvent  debtor's  act  is  no  bar.(Z)  A  judgment,  recovered  m 
ejectment  against  the  wife,(fH)  catinot  be  ^ven  in  evidence  in  an  action 
against  the  husband  and  wife,  for  the  mesne  profits ;  because  the  husband 
was  no  party  to  that  suit.  So  a  recovery  in  ejectment  against  a  former 
tenant  m  possession  is  not  (n)  producible  in  evidence,  against  a  person 
who  is  afterwards  found  in  possession,  without  proving  that  he  came  in 
nnder  the  defendant  in  ejectment,  so  as  to  make  him  a  priv^  to  the 
judgment  in  ejectment;  the  rule  of  law  being,  that  judgments  bmd  only 
parties  and  privies,  and  as  to  strangers  are  considered  as  res  inter  alios 
actse,  and  consequently  not  producible  a^inst  them.  Where  an  action 
for  mesne  profits  was  brought  against  a  lessor,  lessee,  and  under-lessee, 
the  judgment  in  ejectment  having  been  recovered  against  tbe  lessor,  and 
it  was  proved  that  the  lessee  was  not  in  actual  possession  during 
the  time  *for  which  mesne  profits  were  claimed,  but  had  re-  [  *777  ] 
ceived  rent  from  his  under-lessee,  whom  he  declared  to  be  his 
tenant  when  possession  was  demanded  by  the  plaintiff,  a  verdict  against 
the  three  defendants  was  not  disturbed  on  a  motion  for  a  new  trial  on  the 
OTound  of  misdirection  by  the  judge  in  permitting  the  case  to  go  to  the 
jury  as  against  the  le8see.(o)  If  there  be  two  counts,  and  the  defendant 
pleads  to  the  first.  Not  Guilty,  and  on  the  last  suffers  judgment  by  de- 
fault, the  defendant  will  be  entitled  to  a  verdict  on  the  first  count,  if 
plaintiff  cannot  prove  that  defendant  had  committed  another  and  a 
different  act  of  trespass  from  that  confessed  by  the  defendant.  Tres- 
pass for  mesne  profits.  The  declaration  contained  two  counts;  the 
first  of  which  stated  the  entry  and  expulsion  on  the  25th  of  March, 
1794 ;  and  the  last  stated  the  entry  and  expulsion  on  the  8rd  of  June, 
1797.  To  the  first  count  the  defendant  plead,  Not  Guilty,  and  on  tbe 
last  he  suffered  judgment  to  so  by  default.  The  venire  was  awarded 
as  well  to  try  the  issue  joined  on  the  first  count  as  to  assess  damases 
on  the  last.  At  the  trial  the  plaintiff  proved  one  act  of  trespass  only, 
which  was  covered  by  the  last  count :  it  was  holden,  (p)  that  a  verdict 
should  be  entered  up  for  the  defendant  on  the  first,  and  damases 
assessed  on  the  last.  The  plaintiff  brought  ejectment  in  C.  B.,  judg- 
ment was  given  for  defendant ;  that  judgment  was  afterwards  reversed 
on  error  in  B.  R.  The  plaintiff  afterwards  brought  trespass  for  mesne 
profits  in  B.  B.,  and  claimed  to  recover  by  way  of  damages,  the  costs 


(n  Sharp  ▼.  Ke^y  S  M.  k  W.  379. 
(I)  Lloyd  T.  PeM,  3  B.  &  A.  407. 
(n)  Doe  Y.  Harviyy  8  Bingh.  242. 
Ip)  Compen  ▼.  Hicka^  7  T.  R.  727. 


(h)  OoodtiOe  t.  Notth^  Dong.  583. 

(m)  Dmn  v.  WhiU  and  Wif^  7  T.  R.  112. 

(o)  Doe  y.  Earlow^  12  A.  k  E.  40. 


(1)  See  Hare  v.  iWry,  3  Teates,  13. 
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in  error.     It  was  holden,  (q)  that  he  was  entitled  to  recover  those  costs 
as  part  of  the  damage  sustained,  and  that  the  jury  might  consider  the 
costs  between  attorney  and  client  as  the  measure  of  the  damage. 
On  the  subject  of  costs  see  stat.  8  &;  4  Vict*  c.  24,  antCj  p.  88. 


[*778]  *CH AFTER  XIX. 

EXECUTORS  AND  ADMINISTRATORS. 

I.  Op  Bona  Notabilu.    p.  778. 
n.  Of  thb  Naturb  of  thb  Interest  of  an  Executor  or  AnMnr- 

I6TRAT0R    IN  THE  ESTATB   OF  THB  DECEASED,     p.  783.     IH 

WHAT  Cases  it  is  transmissible,    p.  787.    And  where  as 
Administration  db  bonis  non  is  necessary,    p.  787. 

III.  Of  limited  or  temporary  Administrations,   p.  788. 

IV.  Of  an  Executor  db  son  Tort.    p.  790. 

y.  Of  the  Disposition  of  thb  Estate  of  thb  Dbceasbd,  and  of 
THE  Order  in  which  such  Disposition  ought  to  be  made. 
p.  798. 
VI.  Of  Admission  op  Assets,    p.  796. 
VII.  Of  Actions  bt  Executors  and  Administrators,    p.  800. 
VIII.  Op  Actions  against  Executors  and  Administrators,   p.  805. 
IX.  Of  thb  Pleadings,   p.  809.    And  herein  of  the  Right  of 
Retainer,    p.  818.    Evidence,    p.  814.    Judgment,  p. 
815.    Costs,   p,  816. 


I.  Of  Bona  NotahUia. 

Bt  the  92nd  canon, (1)  "K  a  testator  or  intestate  dies  in  one 

[  *779  ]  diocese,  and  has,  at  the  time  of  his  death,  goods  or  good  '^'debts  to 

the  value  of  52.,  in  any  other  diocese  or  pecaliar  jurisdiction, 

within  the  same  province,  the  probate  of  the  will,  or  granting  letters  of 

administration,  belongs  to  the  Prerogative  Court  of  the  archbishop  of  that 

{q)  NoweU  t.  Roake,  7  B.  ft  G.  404.' 

(1)  This  and  the  following  will  be  found  among  the  canons  made  hy  the  clergy  in  * 
oonyocation  holden  in  the  first  year  of  the  reign  of  King  James  the  First,  ▲.  d.  1603. 
They  received  the  royal  assent,  htU  were  not  confirmed  by  Parliament,  And  on  this  ground 
it  was  holden,  in  Middleton  v.  Crofts  Str.  1056,  that  the  canons  of  1603  did  not  proprio 
vigore  bind  the  laity.  "I  baj  proprio  vigore,  by  their  own  force  and  authority;  for 
there  are  many  provisions  contained  in  these  canons,  which  are  declaratory  of  the 
ancient  nsage  and  law  of  the  Church  of  England  received  and  allowed  here,  which 
in  that  respect,  and  by  virtue  of  such  ancient  ^lowance  will  bind  the  laity,  but  that  is 
an  obligation  antecedent  to,  and  not  arising  from,  this  body  of  canons;"  per  Lord 
Mardwicke,  delivering  judgment  See  judgment,  very  ftiUy  reported,  and  probably  fro^ 
a  MS.  of  the  Chief  Justice,  Lord  Eardwieke,  2  Atk.  663. 
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proyince ;  and  every  probate  or  administration  not  so  granted,  is  de- 
clared void ;  with  this  proviso,  that  if  any  man  die  in  itinerey  the  goods 
he  has  aboat  him  at  the  time  shall  not  cause  his  will  or  administration 
to  be  liable  to  the  Prerogative  Court." 

The  principle  appears  to  be,  that  the  goods  of  a  party  who  dies  in 
itinerey  are  supposed  to  be,  for  the  purposes  of  the  jurisdiction  of  the 
ordinaiT,  in  the  place  where  he  is  domiciled,  notwithstanding  his  per- 
sonal absence.  A  person  whose  domicile  and  property  were  in  the  dio^ 
cese  of  Gloucester,  was  proceeding  on  temporary  business  to  Bristol, 
and  met  with  an  accident,  in  consequence  of  which  he  was  taken  to  the 
Bristol  Infirmary,  which  is  the  diocese  of  Bristol,  and  within  a  few  days 
after  died.  Probate  of  his  will  having  been  granted  by  the  Bishop  of 
Gloucester,  it  was  holden  regular ;  for  the  testator  had  died  in  itinere. 
Doe  d.  Allen  v.  Ovins  2  B.  &  Ad.  423. 

By  the  98rd  canon,  ^^  goods  in  different  dioceses,  unless  of  the  value 
of  52.,  shall  not  be  accounted  bona  notabilia;'\l)  with  this  proviso, 
"that  this  shall  not  prejudice  those  dioceses,  where,  by  custom  or  com- 
position, bona  notabilia  are  rated  at  a  greater  sum."  Where  there  are 
bona  natabilia{a)  in  one  diocese  of  Ganterbtiry  and  one  of  York,  the 
bishop  of  each  diocese  must  erant  an  administration.  Where  in  two 
dioceses  of  Canterbury,  (&)  and  two  of  York,  there  must  be  two  preroga- 
tive administrations.  It  appears  from  the  92nd  canon  before  stated, 
that  if  an  ordinary  of  a  diocese  commits  administration,  when  the  party 
has  bona  notabilia  in  different  dioceses  within  the  same  province,((?j  such 
administration  is  merely  void:(2)  and  it  was  so  decided  aocordmg  to 
Moore,  145,  in  19  Eliz.(8) 

(a)  Bunion  v.  RidUy,  Salk.  39.  (b)  Per  Cur.  lb. 

(e)  See  Stokes  t.  Bate^  6  B  ft  G.  491,  and  post,  7S3. 

(1)  "It  geems  that  this  canon  has  changed  the  law,  if  that  were  otherwise  before, 
inagmnch  as  the  granting  administration  belongs  to  the  ecclesiastical  law,  and  our  law 
only  takes  notice  of  their  law  in  this ;  and  therefore  they  may  alter  it  at  their  pleasure.'' 
1  Rollers  Abr.  909,  Executors,  (1)  pi-  5.    But  see  the  preceding  note. 

(2)  The  rule  as  to  the  effect  of  probate  obtained  in  another  State,  seems  to  varj  In 
different  States.  See  as  to  Kentucky,  Comeliton  r.  Brotentn^y  10  B.  Hon.  425;  Robertion 
▼.  Barbour^  6  Monr.  623;  Smeedy.  Ewtng^  5  J.  J.  Marsh.  460;  Smith  v.  Shaekefford,  9 
Dana,  452.  Maine,  CrofUm  v.  lUley^  4  Greenl.  134.  Maryland,  BvddY,  Brooke^  3  Gill. 
198.  Massachusetts,  Dublin  ▼.  Chadboumj  16  Mass.  433.  Mississippi,  Rateliffy,  Ratcliff^ 
12  S  &  M.  134.  Missouri,  N<U  Y.  Coonty  10  Mis.  543 ;  Stewart  ▼.  PettuSy  lb.  755  ;  ffarve^ 
T.  Chouteau,  14  Id.  687.  North  Carolina,  Stephene  v.  Smart,  1  Law  Rep.  471.  Pennsyl- 
Tania,  Hylton  v.  Brown,  I  W.  C.  0.  B.  298;  Ripple  y.  Ripple,  1  Rawle,  386.  Rhode 
Island,  Slack  v.  WdUsott,  3  Mason,  508.  South  Carolina,  Oaue*  ▼.  0€nu;  4  M'Cord,  382; 
Smith  V.  Sndth,  1  Harp.  Ch.  160.  Tennessee,  Harrie  v,  Andereon,  9  Humph.  779.  Vir- 
ghiia,  Rice  y.  Jonee,  4  Call.  89.  Alabama,  Puryear  y.  Beard,  14  Ala.  121.  Compare 
also,  note  1,  p.  783,/)ot<;  1  Williams  on  Ex.  259,  note,  4th  Am.  ed. 

(3)  The  name  of  the  case  is  not  mentioned  in  Moore ;  but  there  is  a  case  in  2  Leon. 
155,  by  the  name  of  Durme^e  case,  of  this  year,  and  on  this  point;  from  which  it  appears 
that  the  court  were  diyided  in  opinion.  But  Sir  Edward  Coke,  in  5  Rep.  30,  a.,  lays 
down  the  position  agreeably  with  the  decision  mentioned  in  Moore ;  and  Holi,  C.  J.,  in 
Blaekborouffh  y.  Davis,  Salk.  38;  1  P.  Wms.  43,  S,  C,  speaking  of  an  administration 
granted  to  a  wrong  person,  says,  "  It  is  not  yoid,  €U  where  adminittration  »  granted  in  a 
^ong  diocete,  but  only  voidable."  So  )Veeton,  Baron,  in  Bull.  N.  P.  141,  "Where  admin- 
^Btration  is  granted  in  a  wrong  diocese,  it  is  yoid :  where  to  a  wrong  person,  yoidable." 
So  per  Lord  Maccle^eld,  Ch.,  in  Comber's  case,  1  P.  Wms.  767,  768,  (where  a  question 
*w>8e  upon  the  validity  of  a  probate  granted  by  the  Archdeacon  of  Surrey,  the  testator 
having  died  possessed  of  bona  notdbiUa  in  two  dioceses  within  the  proyince  of  Canter- 
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[  ♦780  ]  But  where  A.(<f)  had  goods  only  in  one  inferior  *dioccse, 
and  the  metropolitan  of  the  same  province,  pretending  that 
he  had  bona  notabilia  in  iseyeral  dioceses,  granted  administration;  it 
was  adjudged  that  the  administration  was  only  Toidable  hj  sentence, 
and  the  reason  asssignd  for  this  in  5  Rep.  2d,  b.  (where  this  ease  is 
cited)  is,  that  the  metropolitan  has  jurisdiction  over  all  the  dioceses 
within  his  pr6vince.  Goods  of  the  value  of  5{.  in  one  dioce8e,(e)  and  a 
lease  for  jears  of  the  same  valne  in  another  diocese  of  the  same  pro- 
vince, though  a  chattel  real,  make  bona  notabilia^  and  require  a  prerogar 
tive  administration.  Judgments  are  bona  notabilia  at  the  place  where 
they  are  recorded.  (/)  Debts  by  speciality  are  bona  notabilia^  not  at 
the  place  where  the  securities  were  made,(^)  nor  where  the  testator  or 
intestate  died,  (A)  but  at  the  place  where  the  securities  are  at  the  death 

of  the  testator  or  intestate.  Hence  if  a  man  becomBS  bound 
[  ^781  ]  in  an  obligation  in  London,(2)  and  dies  ^intestate  in  Devon, 

and  there  had  the  obligation  at  the  time  of  his  death,  admm- 
istration  ought  to  be  granted  by  the  Bishop  of  Exon,  where  the  obligation 
was  at  his  death,  ana  not  by  the  Bishop  of  London,  where  the  obligation 
was  made :  for  the  debt  shall  be  accounted  goods  as  to  the  granting  the 
administration,  where  the  deed  was  at  his  death,  and  not  where  it  was 
made.  So  in  covenant  on  a  policy  of  insurance  under  seal,  whereby 
three  of  the  directors  of  the  msurance  company  did  order,  direct,  and 
appoint,  that,  if  T.  S.,  the  insured,  should  die,  &c.,  the  capital,  stock, 
and  funds  of  the  company  should  stand  charged  and  be  liable  to  pay  to 
the  executors,  administrators,  and  assigns  of  the  said  T.  S.,  within 
three  calendar  months  after  his  decease  should  be  wrtified,  the  sum  of 
600Z.    The  insured  died  in  the  diocese  of  Exeter,  and  the  policy  was  in 

{d)  Vnrt  ▼.  Jwfferiei,  Moort,  146  ;  Ntdhmm'9  case,  6  Rep.  136,  a.,  fi.  P.  agreed ;  XyiMt 
V.  Barrow,  2  Bingh.  N.  G.  486. 

{e)  1  Rol.  Abr.  ^09,  (H.)  pi.  1. 

(/)  Adams  v.  Savage^  Lord  Rajm.  856,  agreed  in  Oold  t.  Strode^  Gartli.  149 ;  Boon  t. 
Eayman^  B.  6  Geo.  II.  B.  R.  MSS.;  S.  P.  Anon,  8  Mod.  244. 

ig)  lAum  Y.  J>od»on,  in/ra.  (A)  Byron  y.  Bpron,  Gro.  Blia.  (472). 

t)  Lunn  v.  Dodson^  adjudged  in  an  action  brought  bj  administrator  in  London,  sup- 
posing the  obligation  to  be  there  made,  and  showed  the  administration  to  be  granted  b; 
Bishop  of  Exeter;  and  on  demurrer  to  declarationi  judgment  for  plaintiff.  AfBrmed  on 
error,  M.  15  Gar.,  1  Rol.  Abr.  908,  (0.)  pi.  4. 

bury,)  "  if  this  had  been  an  admmittraHon  granted  by  the  archdeacon  or  ordinaiy,  where 
there  were  bona  notahilia  in  diTers  dioceses,  the  administration  had  been  merely  void  ;* 
ibr  the  administrator  receives  his  right  entirely  from  the  administration;  but  the rlgbtof 
the  executor  is  derived  from  the  will,  and  not  the  probate,  as  appears  from  an  executor's 
having  power  to  release  or  assign  any  part  of  the  personal  estate  before  probate;  and  ft 
defendant  at  law  cannot  plead  to  any  action  brought  by  an  executor,  that  the  plaintilT 
has  not  proved  the  will,  though  it  is  true  he  may  demur,  if  the  plaintiff  does  not  in  bis 
declaration  show  the  probate."  Probate  in  the  Gourt  of  the  Archdeacon  of  Sudbury,  to 
whom  the  bishop  granted  ftill  power  to  prove  the  wills  of  all  persons  deceased  witfain 
the  archdeaconry,  was  held  good,  the  testator  having  died  within  the  archdeacomy ; 
although  he  was  possessed  of  a  term  of  years  in  lands  lying  within  another  archdeaconry 
In  the  same  diocese.    Bex  v.  Yongt^  5  M.  &  S.  1 19.  ^ 

*  Letters  granted  by  a  court  haying  no  jurisdiction  are  merely  wnd,  and  new  letters 
may  be  g^nted  by  the  proper  tribunal,  without  revocation  of  the  first.  Ex  parte  Baker, 
2  Leigh,  719.  )7or  do  such  letters  become  valid  by  lapse  of  twenty  years,  or  more. 
Solyoke  t.  BtwkkUy  9  Pick.  269. 
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that  diocese  at  the  time  of  his  death ;  it  was  holden,(X;)  that  a  probate 
from  the  Dioceeian  Court  of  Exeter  was  sufficient  to  enable  the  executors 
to  recover  on  the  policy,  though  the  defendants  resided,  and  all  the 
stock  and  funds  of  the  company  were  situate,  in  the  diocese  of  London. 
But  simple  contract  debts,  as  debts  due  on  bills  of  exchange,(7)  &c., 
follow  the  person  of  the  debtor,  and  the  will  must  be  proved,  or  admin- 
istration granted,  in  that  place  where  the  debtor  resided  at  the  time  of 
the  death  of  the  testator  or  intestate.     A  right  to  a  distributive  share 
of  an  intestate's  estate,  is  bona  notabilia  in  the  diocese  in  which  the 
administrator  resides.(ni)     From  the  case  of  Searth  v.  Bishop  of  Lon- 
dcn,{n)  it  appears  that  stock  in  the  public  funds  is   hona  notabilia 
'within  the  diocese  of  London.     In  tTtdebitatus  assumpsit  bj  an  admhi- 
istrator,(o)  for  goods  sold  and  delivered  by  the  intestate,  on  an  adminis- 
tration committed  by  the  archdeacon  of  Berkshire,   the  defendant 
pleaded  in  bar,  that  he,  the  defendant,  at  the  time  of  the  death  of 
the  intestate,  was  an  inhabitant  and  resiant  in  the  city  of  Oxford, 
'which  was  within  the  diocese  of  Oxford,  and  that  the  archdeaconry  and 
whole  county  of  Berks  were  within  the  diocese  of  Salisbury.   On  special 
donurrer,  because  it  did  not  appear  that  the  defendant  was  not  an  in- 
habitant within  the  diocese  of  Salisbury,  the  court  overruled  the 
demurrer,  and  adjudged  the  plea  to  be  good.(l)     la  debt 
by  an  admini8trator,(  o)  it  appeared  that  the  ^letters  of  admin-  [  *782  ] 
istration  were  granted  by  the  Bishop  of  Bristol.     Plea,  that 
the  plaintiff's  intestate  died  on  the  high  sea,  out  of  the  jurisdiction  of 
the  Bishop  of  Bristol,  and  that  therefore  the  letters  of  administration 
were  void.     On  demurrer,  it  was  holden,  that  the  letters  of  administra- 
tion were  good ;  for  the  right  of  granting  them  is  not  founded  upon  the 
dying  of  an  intestate  within  a  diocese,  but  upon  his  leaving  his  goods 
therein.     ^^It  is  well  established  that  in  the  case  of  a  British  subject 
dying  intestate  in  the  colonies  or  in  foreign  countries,  a  prerogative  ad- 
ministration extends  to  all  the  personal  property  of  the  intestate, 
wherever  situate  at  t^e  time  of  his  death,  whether  m  Great  Britain  or 
in  the  colonies,  or  in  any  country  abroad ;  and,  indeed,  from  the  late 

(k)  Gumey  Y.  Rawlinty  2  IC.  &  W.  67.  See  BiUhwailt  y.  PAair«,  1  H.  ft  Gr.  159, 1 
Scott's  N.  R.  43. 

(/)  Yeomatu  y.  BradshaWf  Garth.  373,  4.        (m)  BeaeUea  y.  JBurchj  10  Sim.  332. 
(fi)  1  Hagg.  Ecc.  B.  625.  (o)  Billiard  y.  Cox^  Salk.  37. 

(p)  Oriffiih  y.  Oriffith,  Say.  R.  83. 

(1)  There  ie  eyideotlj  a  mistake  in  Salkeld's  Report  of  this  case;*  the  pleadings  are 
stated  in  the  text  as  they  appeared  ont  he  record,  a  copy  of  which  will  be  found  at  the 
end  of  Salkeld's  Reports,  747.  See  also  this  case  ex  relatione  M'ri  Jacob,  Ld.  Raym. 
662,  where  it  is  said,  that  Northey  took  exception  to  the  plea,  because  the  defendant  did 
not  trayerse  his  residence  in  Berks  within  the  peculiar.  Holtf  G.  J.  "  If  the  debtor  has 
two  houses,  in  several  dioceses,  and  at  the  time  of  the  death  of  the  debtee  and  commis- 
sion of  administAktion,  is  inhabitant  and  resident  at  one  of  the  houses,  that  will  exclude 
the  jurisdiction  of  the  ordinary  of  the  diocese,  in  which  the  other  hoase  stood."  Judg- 
ment for  defendant.  A  resident  of  Kentucky  dies  there  intestate,  haying  no  property  in 
Virginia,  bat  a  claim  on  the  state  for  money.  Held  that  administration  should  be 
granted  in  the  county  where  the  etal  of  gitvemmeni  is.  CommonwetUth  y.  Budging  2 
Leigh,  248. 

«  See  Chifiik  y.  Gr^fUh,  Say.  R.  83,  where  this  mistake  is  noticed  by  Lie,  0.  J. 
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case  of  Scarth  v.  Bishop  of  London^{^)  it  appears  that  where  the 
intestate  dies  abroad  not  having  goods  m  divers  dioceses  in  England, 
but  only  in  the  diocese  of  London,  administrations  granted  to  such  in- 
testate bj  the  Consistory  Court  of  the  Bishop  of  London  will  be  equaUj 
effectuaL"(r)  There  is,  it  is  presumed,  no  distinction  in  this  respect 
between  a  probate  and  letters  of  administration.  Assets  in  aiij  diocese 
in  Lreland  are  to  be  considered  as  assets  abroad;  on  this  ground  it  was 
holden,  that  to  an  action  on  a  deed  bj  an  administrator  under  a  preroga- 
tive administration  from  the  Archbishop  of  Canterbury,  it  is  no  answer 
that  the  intestate  died  abroad,  and  that  at  the  time  of  the  death  the 
deed  was  in  Lreland,  and  was  hima  notabilia  to  be  administered  there.(«) 
If  one  take  administration  to  a  person  who  Whsfelo  de  «e,  and  receive 
effects  under  it,  he  shall  be  liable  to  creditors(t)  though,  by  law,  the 
effects  belong  to  the  king.  Administration  was  granted  in  Ben^  to 
B.  as  attorney  to  A.,  a  creditor  in  Bengal,  and  he  receives  money  under 
that.  Afterwards  C.  obtains  administration  in  England, — A.  sues  B. 
for  money  had  and  received  to  his  use;  and  it  was  holden,(«^)  that  he 
was  entitled  to  recover. 

In  assumpsit  by  an  administratrix  upon  a  promissorjr  note,  given  to  her 
intestate,  it  was  averred  in  the  declaration,  that  administration  of  all  and 
singular  the  goods  and  chattels  of  the  intestate  was  duly  granted  by  the 
Bishop  of  Chester.  Plea,  that  the  plaintiff  never  had  been  nor  was  admin- 
istratrix, &;c. ;  and  issue  being  joined  thereon,  letters  of  administration 
granted  by  the  Bishop  of  C.  were  there  produced  by  plaintiff;  but  it  was 
also  proved  that  the  intestate  at  the  time  of  his  death  had  bona  notabilia 

in  another  diocese  in  a  different  province,  and  no  evidence  was 
[  *788  ]  ^iven  as  to  the  residence  *of  the  defendant  at  the  death  of  the 

intestate ;  it  was  holden,(^)  1st,  that  the  letters  of  administrar 
tion  were  not  void,  inasmuch  as  the  other  diocese  in  which  the  intestate 
had  bona  notabilia  was  a  different  province ;  and  the  question  raised 
upon  the  issue  was,  whether  the  letters  of  administration  were  duly 
granted  by  the  Bishop  of  C,  and  that  it  was  no  part  of  the  issue, 
whether  the  defendant,  at  the  death  of  the  intestate,  resided  within  the 
diocese  of  C.  The  fact  of  his  residence  elsewhere,  if  relied  upon,  ouffht 
to  have  been  pleaded  specially.  By  stat.  65,  Geo.  III.  c.  184,  s.  87, 
^^  Persons  administering  personal  estates,  without  obtaining  probate  or 
letters  of  administration  within  six  calendar  months  after  tne  death,  or 
within  two  calendar  months  after  the  termination  of  suit,  if  there  be 
any,  which  shall  not  be  ended  within  four  calendar  months  after  the 
death,  shall  forfeit  the  sum  of  lOOZ.  and  10  per  cent,  on  the  duty.(l) 

(g)  Searih  v.  Bishop  of  London^  1  Hagg.  Ecc.  R.  625. 

(r\  Per  Tmddl^  G.  J.,  WhyU  t.  Rost^  3  Q.  B.  607;  2  G.  &  D.  312. 

is)  Whyie  y.  Rou^  uh,  tup,  (t)  Megit  T.  Johnson^  2  Doug.  642. 

u)  Farringdon  v.  Clerk,  3  Dong.  124.  (z)  Stokes  v.  Bate,  5  B.  ft  G.  491. 

»  — 

(1)  Letters  testamentary  give  to  the  executor  no  authority  to  sue  for  the  personftl 
estate  of  the  testator,  out  of  the  jurisdiction  of  the  sovereign  or  state  by  which  they  are 
granted.  Levnt  et  ux,  v.  M^Fatland,  9  Granch,  151.  And  an  executor  or  admimstrator 
cannot  sue  or  defend  a  suit,  under  letters  of  administration  granted  in  another  state. 
Ooodwin  y.  Jonet,  3  Mass.  Rep.  514;  Borden  v.  Borden,  5  Id.  67 ;  Stevens's  adrnW  y.  0^ 
lord,  11  Id.  256;  Fenwick  y.  Sears,  1  Granch,  259;  Dixon  y.  Ramsay,  3  Id.  319;  dmUr^ 
M^CuUough  y.  Young,  1  Binn.  63  ]  8,  C.  ^  Dall.  292.    But  in  a  suit  for  lands  deyised  to 
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11.  Of  the  Nature  of  the  Interest  of  an  Executor  or  Administrator  in 
the  JEstate  of  the  Deceased,  p,  783  ;  in  what  Cases  it  is  trans- 

an  executor,  he  suet  as  devisee ;  his  right  is  derived  from  the  will,  and  he  may  maintain 
such  suit  in  another  state  without  taking  out  administration  there.  Lewis  et  uz.  v. 
M'Farland,  9  Cranch,  151. 

Letters  of  administration  or  testamentary  in  one  state  give  no  authority  in  another. 
Glenn  T.  SmUh,  2  Gill  ft  J.  493;  Bureh  y.  Seott,  I  Bland.  113,-  SUartu  y.  Bumham,  6 
Greenl.  261.   In  Indiana  the  letters  must  be  recorded  In  the  Circuit  Court,  to  give  a  right 
to  sue.    NayloT  y.  Moody ^  2  Blackf.  247.    A  testator  may  appoint  different  executors  in 
different  countries  in  which  his  effects  may  lie,  or  different  executors  as  to  different  parts 
of  his  estate  in  the  same  country ;  but  he  cannot  appoint  a  trustee  of  his  personal  pro- 
perty by  will,  so  as  to  evade  the  provisions  of  the  testamentary  law.    Hunter  v.  Bryeon, 
5  Gill  k  J.  483.    Where  a  will  remains  on  record  in  a  foreign  country,  an  authenticated 
copy  should  be  annexed  to  the  letters  of  administration.     Van  Beneeelaer  v.  MorrUy  1 
Paige,  13.    The  ground  on  which  assets  are  to  be  collected  by  the  authority,  and  admin- 
istered according  to  the  Uiw  of  the  country  where  they  happen  to  be  at  decedent's  death, 
is  the  claim  which,  its  citizens  have  to  the  protection  and  assistance  of  that  government 
in  the  preservation  of  their  rights.    Bat  when  the  purposes  of  this  protection  and  assist- 
ance have  been  answered,  or  there  are  in  f&ct  no  such  creditors,  it  teems  the  proper 
course  is  to  transmit  the  assets  to  the  administrator  at  the  place  of  domicil.   A  foreigner 
asking  for  a  dividend  is  bound  by  the  priorities  established  by  the  lex  fori.    Miller's  Est, 
3  Rawle,*319.     See  Shdtt  v.  Pulver,  3  Paige,  182.    An  administrator  in  Pennsylvania, 
is  not  chargeable  with  assets  in  another  state,  although  a  co-administrator  has  there 
received  such  assets.    Mothland  v.  Wireman,  3  Penns.  186.    An  administrator,  in  New 
York,  is  bound  to  take  measures  for  the  collection  of  a  demand  due  the  estate  he  repre- 
sents, from  a  debtor  in  an  adjoining  state,  either  by  obtaining  letters  himself,  or  employ- 
ing an  agent  to  do  so.    Sehultz  v.  PtUvery  11  Wend.  361 ;  Potter  v.  Titeomb,  1  Fairf. 
53.    If  an  executor  has  taken  out  ancillary  administration  in  another  state,  after  paying 
expenses  and  debts  there,  he  must  account  for  the  surplus  where  he  is  executor.   Jenni- 
son  V.  Hapgood^  10  Pick.  77.    His  account  of  his  ancillary  administration  may  be  made 
where  it  is  taken  out,  and  in  opposition  to  the  wishes  of  creditqrs,  and  the  expenses 
thereof  are  to  be  settled  by  the  courts  of  the  state  where  taken  out.    lb.    Where  an 
original  administration  is  graated  in  a  sister  state,  and  an  ancillary  administration  in 
Massachusetts,  and  the  estate  is  insolvent,  a  creditor  in  the  latter  state  is  entitled  only 
to  a/»ro  raia  dividend,  although  the  assets  there  are  sufficient  to  pay  his  debt  in  full. 
Jhms  V.  JEttetfyB  Pick.  476.    Where  an  executor  takes  out  ancillary  administration  in 
another  state,  the  question  of  his  liability  to  interest  is  exclusively  cognisable  by  the 
courts  of  the  state  where  final  settlement  is  to  be  made.     Jennison  v.  JBapaood,  10 
Id.  77. 

8.  P.  In  Yirginia,  Dickinson  v.  M^Craw,  4  Rand.  168.  New  Hampshire,  Sainn  v.  OiU 
nan,  Adams,  198.  Connecticut,  3  Day's  Rep.  74,  303.  Kentucky,  Jaekton  v.  Jefferies^ 
1  Marsh.  88.  Ohio,  Kerr  y.  Mocn,  9  Wheat.  666.  North  Carolina,  Butts  v.  /Vice,  Cam. 
k  Norw.  68 ;  1  Hayw.  366.  But  see  St^hens  v.  Smarts  1  Car.  Law  Rep.  471.  And  in 
Maine  it  has  been  held,  that  an  executor  appointed  under  the  laws  of  another  state, 
cannot  indorse  a  promissory  note  payable  to  his  testator,  so  as  to  give  a  right  of  action 
to  the  indorsee  in  his  own  name.  Steams  v.  Bumhamj  6  Greenl.  261.  In  Kentucky,  It 
seems,  there  is  a  statute  authorizing  administrators  and  *executors,  whose  letters  are 
gn^nted  in  other  states,  where  the  decedent  died,  to  sue  there.  But  it  has  been  held, 
that  this  does  not  affect  the  right  of  the  courts  of  Kentucky  to  grant  letters,  and  that 
where  such  grant  has  taken  place,  the  foreign  administrator  or  executor  could  not  sue. 
Moore  v.  Tanner^  6  Monroe,  46 ;  Thomas  v.  Tanner^  6  Id.  69: 

A.  having  taken  out  letters  of  administration  in  one  state,  cannot  be  sued  as  adminis- 
trator in  another  on  a  judgment  obtained  against  him  as  such  in  the  former  state. 
Wimer  V.  Wmiery  Walker,  211,  The  remedy,  if  any,  is  in  chancery.  Curie  v.  Moor^  I 
Dana,  446.  Debt  does  not  lie  against  an  administrator  in  Pennsylvania  on  a  judgment 
against  a  foreign  administrator.    Brodie  v.  Bickley^  2  Rawle,  431. 

Sale  of  lands  in  Ohio  by  administrator  in  Connecticut,  under  order  of  probate  court,  is 
void.  Nowler  v.  Coit^  1  Ohio,  238.  So  in  Kentucky.  Simpson  v.  Hawkins,  1  Dana,  306. 
A  foreign  administrator  may  sue  on  si  note  payable  to  his  intestate  or  bearer.  Robinson 
V.  CrandaUy  9  Wend.  426.  Or  as  indorsee  of  intestate.  BarreU  v.  Barrett,  8  Greenl.  363. 
A  specific  legatee  of  a  chattel  may  sue  in  detinue  for  the  same  in  one  state,  if  executor 
in  a  sister  state  has  assented.    Hamilton  v.  Cooper,  Walker,  642.    Such  assent  may  be 
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missible,  p.  787 ;  and  where  an  AdminUtratian  de  bonis  nan  u 
necessary^  p,  787. 

Executors  or  administrators  so  entirely  represent  the  personal  estate 

presiimed  from  legatee's  remoTal  from  the  state  where  the  executor  resides,  and  bring- 
ing the  chattel  with  him.     SimraU  v.  Oraham^  1  Dana,  574. 

The  foreign  executor  or  administrator  cannot  indorse  a  note  so  as  to  give  the  indorsee 
a  right  to  sne  in  his  own  name.  Steams  v.  Bumham^  5  Greenl.  261.  Tet  where  the 
oanse  of  action  has  accrued  to  the  foreign  executor  or  administrator  after  the  decease  of 
his  testator  or  intestate,  and  where  he  need  not  sue  in  his  representative  character,  his 
action  may  be  maintained.  Bvarreit  v.  Barrett^  8  Id.  346 ;  RohtMon  v.  Cremdall^  9  Wend, 
425.  It  has  been  held  in  Pennsylvania,  that  an  administrator  is  not  chargeable  with 
assets  in  another  state.  Mt>thland  v.  Newman^  3  Penn.  R.  185 ;  Ii%Uer*t  Ettate,  3  Rawle^ 
819.  Yet  in  Kew  Tork  he  is  bound  by  th«  decisions  to  have  ancillary  administraUoo 
taken  out  in  the  other  state,  and  the  assets  there  collected  and  administered.  Shulu  v. 
Pulver^  11  Wend.  361 ;  3  Paige,  182. 

The  administration  granted  in  the  place  where  the  deceased  had  his  domicil,  is  the 
pirincipal  administration.  That  in  any  other  state  is  ancillary  or  subordinate.  Funds 
are  usually  collected  and  transmitted  to  the  principal  administrator  for  distribution.  It 
is  not  necessary,  however,  that  this  should  be  done,  as  the  courts  in  the  countj'  where 
the  property  is  situated,  having  jurisdiction  over  the  same,  may  make  the  distribution 
themselves,  having  regard  to  the  laws  of  the  country  where  the  deceased  was  domiciled. 
If  debts  are  due  and  owing  in  the  country  where  the  subordinate  administration  is  taken 
out,  they  will  not  transmit  the  funds  or  make  any  distribution  until  those  debts  are  paid; 
but  they  will  first  see  that  justice  is  done  to  their  own  citizens,  and  then  either  remit  or 
distribute,  as  circumstances  may  require.  In  the  case  of  an  insolvent  estate,  justice 
requires  that  all  creditors  should  be  treated  alike,  and  not  that  the  creditors  in  one  state 
should  receive  the  whole  amount  of  their  demands,  and  the  creditors  in  another  only  a 
partial  dividend.  It  seems  that  where  the  ancillary  administration  is  solvent,  and  the 
principal  insolvent,  the  surplus  ought  to  be  transmitted,  but  that  the  creditors  in  the 
state  of  the  ancillary  administration  will  be  allowed  to  exhaust  the  funds  without  reference 
to  their  proportions  with  the  others.    Fay  v.  Buntj  7  Verm.  170. 

In  regard  to  the  title  of  executors  and  administrators,  derived  from  a  grant  of  admin- 
istration in  the  country  of  the  domicile  of  the  deceased,  it  is  to  be  considered  that  that 
title  cannot,  dej'urej  extend  as  a  matter  of  right,  beyond  the  territory  of  the  government 
which  grants  it,  and  the  movable  property  therein.  As  to  movable  property  situated 
in  foreign  countries  the  title,  if  acknowledged  at  all,  is  acknowledged  ex  comittUe;  and 
of  course  it  is  subject  to  be  controlled  or  modified,  as  every  nation  may  think  proper, 
with  reference  to  its  own  institutions  and  its  own  policy,  and  the  rights  of  its  own  sub- 
jects. And  here  the  rule  to  which  reference  has  been  so  often  made,  applies  with  great 
strength,  that  no  nation  is  under  an  obligation  to  enforce  foreign  laws  prejudicial  to  its 
own  rights  or  to  those  of  its  own  subjects.  Persons  domiciled  and  dying  in  one  country,  are 
often  deeply  indebted  to  foreign  creditors  living  in  other  countries,  where  there  are  per- 
sonal assets  of  the  deceased.  In  such  cases  it  would  be  a  great  hardship  upon  such 
creditors  to  allow  the  original  executor  or  administrator  to  withdraw  those  funds  from 
the  foreign  country,  without  the  payment  of  such  debts,  and  thus  to  leave  the  creditors 
to  seek  their  remedy  in  the  domicile  of  the  original  executor  or  administrator,  and  per- 
haps there  to  meet  with  obstructions  and  inequalities  in  the  enforcement  of  their  own 
rights  from  the  peculiarities  of  local  law. 

It  has  hence  become  a  general  doctrine  of  the  common  law,  recognised  l[>oth  in  Eng- 
land and  America,  that  no  suit  can  be  brought  or  maintained  by  any  executor  or  admin- 
istrator, or  against  any  executor  or  administrator  in<his  official  capacity,  in  the  courts  of 
«ny  other  country  except  that  from  which  he  derives  his  authority  to  act  in  virtue  of  the 

S rebate  and  letters  testamentary,  or  the  letters  of  administration  there  granted  to  him. 
iut  if  he  desires  to  maintain  any  suit  in  any  foreign  country,  he  must  obtain  new  letters 
of  administration,  and  give  new  security,  according  to  the  general  rules  of  law  prescribed 
in  that  country,  before  the  suit  is  brought  So  on  the  other  hand,  if  a  creditor  wishes 
a  suit  to  be  brought  in  any  foreign  country,  in  order  to  reach  the  effects  of  a  deceased 
testator  or  intestate,  situated  therein,  it  will  be  necessary  that  letters  of  administration 
should  be  there  taken  out,  in  due  form,  according  to  the  local  law,  before  the  suit  can 
be  maintained;  for  the  executor  or  administrator  appointed  in  another  country  is  not 
•aable  there,  and  has  no  positive  right  to,  or  authority  over  those  assets,  neither  is  be 
ittspoDsible  therefor.    The  right  of  a  foreign  executor  or  administrator  to  take  oat  such 
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of  the  testators  or  intestate,(y^  that  they  are  liable  to  the  payment  of 
all  debts,  covenants,  &;c.  of  tne  deceased,  as  far  as  assets  mrhich  have 
come  to  their  hands  will  extend  to  pay.(l) 

The  executors  {z)  more  actually  represent  the  person  of  the  testator, 
than  the  heir  does  the  person  of  the  ancestor;  for  if  a  man  bind  himself, 
his  executors  are  bound,  though  they  are  not  named ;  but  the  heir  is  not 
bound,  unless  he  be  expressly  named.(2)    Executors  may  release,(a)(3) 

(y)  1  Inst  209,  a,  b.  (z)  lb.  292,  b.  (a)  Jb.  209,  a. 


admlnifltzation  is  usually  admitted,  as  a  matter  of  course,  unless  some  special  reason 
in  terrene  to  vary  or  control  it ;  and  the  new  administration  is  treated  as  merely  ancillary, 
or  auxiliary  to  the  original  foreign  administration,  so  far  as  regards  the  collection  of 
the  effects  and  the  proper  distribution  of  them.  Still,  however,  t^e  new  administration 
is  made  subservient  to  the  rights  of  creditors,  legatees  and  distributees  who  are  resident 
vithin  the  country  where  it  is  granted ;  and  the  residuum  is  transmissible  to  the  foreign 
country  only  when  a  final  account  has  been  settled  in  the  proper  tribunal  where  the 
new  administration  is  granted  upon  the  equitable  principles  adopted  by  its  own  law,  in ' 
the  application  and  distribution  of  the  assets  found  there.  Story's  Confl.  Laws,  {512, 
513,  and  cases  there  cited,  3d  ed. 

(1)  An  executor,  who  is  by  the  will  also  trustee,  cannot  be  considered  as  holding  the 
Assets  in  the  latter  capacity  until  he  has  settled  an  account  as  executor,  in  which  he  is 
credited  as  executor  with  the  amount  as  trustee.  Ball  v.  Ctuhingy  9  Pick.  395.  Where 
a  sole  executor  is  also  guardian,  the  law  will  adjudge  the  ward's  proportion  to  be  in  his 
hands,  as  guardian,  after  the  time  limited  for  settlement.  Aliter^  where  there  is  a  co- 
execntor.  Watkitu  v.  State,  2  Gill  k  J.  220.  Where  no  change  in  the  manner  of  hold- 
ing the  assets  appears,  he  will  be  considered  as  holding  in  the  former  capacity,  and  his 
sureties,  as  such,  are  liable.    Johnton  v.  Fuquayj  1  Dana,  514. 

Whatever  moneys  are  received  by  executor,  as  such,  whether  rightfhlly  or  not,  must 
be  accounted  for  as  executor,  unless  he  shows  a  liability  to  pay  it  over  to  a  third  person, 
and  that  payment  has  been  demanded,  or  probably  will  be.  Jenniton  v.  Hapgood,  10 
Pick.  77.  An  executor  who  sells,  as  such,  goods  to  another,  supposing  them  to  belong 
to  testator,  and  applies  the  proceeds  to  payment  of  debts,  is  still  liable  to  real  owner  in 
troTer.  Nevosum  t.  Newtum,  1  Leigh,  86.  Chattels,  in  which  the  deceased  had  only  a 
life  estate,  do  not  pass  to  the  adxuinistrator.     Oinrall  ▼.  Orahamy  1  Dana,  574. 

(2)  On  an  obligation  to  pay  to  A.,  curator  of  estate  of  B.,  or  to  the  legal  representatives 
of  the  estate,  no  action  lies  in  the  name  of  persons  describing  themselves  as  such,  with- 
out showing  how  they  are  represMitatives.     Cuthing  v.  Oibfon,  Walker,  87. 

(3)  £xecutors  who  do  not  prove  the  will,  are  superseded  by  a  grant  of  administration, 
or  letters  testamentary,  and  cannot  dispose  of  any  part  of  the  estate  until  they  qualify 
as  such  by  statute.  Ogdm  v.  Smithy  2  Paige,  195.  Executor  derives  his  authority  only 
from  the  testator,  and  may  commence  an  action  before  probate.  Strong  v.  PerktM,  3 
N.  Hamp.  R.  517;  Calloway  v.  />o«,  1  filackf.  372.  When  an  admini»tTator  commences 
suit  btfore  he  obtains  his  letters,  the  defendant  may  crave  oyer  and  demur.  Fhilbrick  v. 
Haven^  3  N.  Hamp.  R.  120. 

So,  in  S.  Carolina,  it  has  been  held,  that  at  the  instant  of  a.  testator's  death,  the  interest 
in  all  the  personal  property  vests  in  the  executor,  and  it  can  be  divested  only  by  opera- 
tion of  law  or  some  acts  of  his  own.  Johns  v.  Johnt,  1  M'Gord,  132.  And  in  Massa- 
chusetts, an  administrator  has  all  the  power,  over  the  goods  of  the  deceased,  which  are 
possessed  by  an  administrator  at  common  law;  and  he  must  administer  all  the  goods 
and  chattels,  and  every  species  of  personal  estate  within  the  commonwealth.  Ooodwin 
▼.  JoMij  3  Mass.  514;  Ifay$  v.  Jackson,  6  Id.  149.  So,  ex  officio,  he  may  admin- 
ister on  any  undevised  personal  estate  of  his  testator.  Hays  v.  Jackson,  ubi  supra. 
As  regards  the  power  of  executors  and  administrators  to  intermeddle  with,  and  mort- 
gage and  make  sale  of  land,  the  practice  throughout  the  different  states  depends,  of 
coarse,  upon  the  various  acts  or  statutes  in  force  in  each  state.  They  vary  somewhat 
in  their  features  from  each  other,  but  in  general,  it  may  be  affirmed,  that  unless  there  is 
a  clause  in  the  will,  empowering  the  executor  or  administrator  to  sell,  or  otherwise  dis- 
pose of  the  real  estate  of  testator,  for  the  purposes  of  the  will,  he  is  strictly  confined  in 
his  duties  to  the  management  of  the  personal  estate,  unless  the  statute  or  act  of  Assembly 
has  provided  for  the  payment  of  debts,  legacies,  or  the  support  of  children,  by  empowering 
him,  in  a  certain  mode,  to  charge  or  convey  the  real  estate  of  testator.    In  Massachu- 
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or  take  a  relea8e,(&)  before  probate,(l)  if  they  prove  afterwards. 

So  executors  may  commence  an  action  before  probate,  (c)  and 
[  "^784  ]  it  is  sufficient  if  at  the  time  of  declaring  *thej  prodnce  in  court 

the  letters  testamentarj.(2)  Each  executor  has  the  entire 
control  of  the  personal  estate  of  the  testator,  and  may  release  or  pay  a 
debt,  or  transfer  any  part  of  the  tastator's  property,  without  the  con- 


i 


b)  1  Rol.  Abr.  917,  (A.)  pi.  1 ;  Plowd.  281,  a.,  S.  P. 
e)  I  Rol.  Abr.  297,  (A.)  pi.  2. 


setts,  an  executor  or  administrator  has  no  power  to  intermeddle  with,  or  enter  npon  ml 
,  estate,  unless  licensed  to  sell  the  same,  or  unless  he  holds  it  as  mortgagee.  See  Suarnt 
*  v.  Steams^  1  Pick.  157.  But,  with  the  consent  of  heirs,  he  may  do  so,  and  then  he  most 
account  for  the  reuts  as  agreed  upon.  lb.  And  see  Oib^on  t.  Farley^  16  Mass.  280.  In 
New  York,  it  has  been  held,  that  an  administrator  has  no  control  over  the  real  estate  of 
the  intestate,  and  no  right  to  sell  it,  except  under  an  order  of  the  surrogate,  for  the 
payment  of  debts,  if  the  personal  estate  is  insufficient ;  and  any  contract  which  the  ad- 
ministrator may  make  before  such  order,  to  sell  the  land,  upon  obtaining  such  order,  is 
not  valid ;  and  though,  after  making  such  contract,  he  gets  an  order  to  sell  from  the 
surrogate,  it  will  not  enure  to  the  benefit  of  the  person  to  whom  he  contracted  to  sell 
Over8€er$  of  Bridgwater  v.  Overseers  of  Brookfield^  3  Cowen,  299.  So  it  has  been  heldjis 
South  Carolina.  See  Perry  v.  Broton,  I  Bailey,  45.  And  in  Connecticut,  it  has  heea 
held,  that  executors  cannot  maintain  actions  of  ejectment  for  lands,  unless  empowered 
by  the  will,  or  the  estate  is  insolvent.  LMngtUm  v.  Bird,  2  Root,  438.  And  although 
an  administrator  is  not  required  to  exercise  a  control  over,  nor  has  he,  in  fact,  any  power 
over  the  real  estate  of  his  intestate,  yet  if  he  assume  to  lease  it,  he  will  hold  the  rent  for 
the  use  of  those  legally  entitled.  Jerry  v.  Fergtu(m,  8  Port.  500.  In  New  York,  a  power 
to  an  executor  to  sell  and  dispose  of  real  estate,  granted  by  will,  and  to  divide  the  pro- 
ceeds among  devisees,  to  whom  the  estate  is  given,  cannot,  after  his  death,  be  excluded 
by  an  admmietrator  cum  teatamento  annexOj  under  the  provision  of  2  Rev.  Stats.  16,  {  22. 
ConkUn  V.  Egerton,  4  Wend.  430  ;  S,  t7.,  25  Id.  224.  If  one  entitled  to  letters  of  admin- 
istration pay  a  claim  against  intestate's  estate,  and  afterwards  take  out  letters,  he  maj 
sue  on  a  bond  given  to  intestate  to  indemnify  him  against  that  claim ;  for  the  benefit  of 
the  estate,  and  to  support  the  right,  the  law  makes  the  letters  relate  back  to  intestate's 
death,  making  the  intervening  acts  of  the  administrator  valid  and  binding.  Leber  t. 
KauffeU,  3  W.  &  S.  445.  The  doctrine  of  relation,  by  which  the  letters  of  administra- 
tion are  held  to  relate  back  to  the  acts  done  between  the  death  of  the  intestate  and  the 
taking  out  of  the  letters  of  administration,  exist  only  in  those  cases  where  the  act  done 
is  for  the  benefit  of  the  estate.  Distribution  of  intestate's  estate  among  the  next  of  kin, 
before  administration  granted,  is  not  such  an  act.  Morgan  v.  Thomat,  8  Exch.  302. 
An  administrator  with  the  will  annexed,  may  exercise  all  the  powers  conferred  on  the 
executor  by  the  will.  Simpeon  v.  Hawkinay  I  Dana,  306.  One  of  two  administrators 
may  submit  a  matter  in  dispute  to  reference.  Oracey,  Suttony  5  Watts,  540  ;  Strode  v. 
Fattpn,  1  Brock,  228.  How  far  the  admission  or  acts  of  one  administrator  bind  his  co- 
administrator, see  IPIniyre  v.  Morris,  14  Wend.  90. 

(1)  Before  probate,  and  before  any  seizure,  the  law  adjudges  the  property  of  the  goods 
of  the  testator  in  the  executors.  Hence,  if  any  person  takes  the  goods  of  the  testator 
before  the  executors  have  seized  them,  the  executors  shall  have  action  of  trespass,  (2 
Inst.  398,)  or  replevin,  by  Walsh,  J.,  and  Dyer,  C.  J.,  Plowd.  281,  a.  So  if  a  man  die 
possessed  of  goods,  and  a  stranger  takes  and  converts  them  to  his  own  use,  and 
afterwards  administration  is  granted  to  J.  S. ;  J.  S.  may  maintain  trover  for  the  conver- 
sion before  administration  granted  to  him.  2  Rol.  Abr.  399,  (A.)  pi.  1.  Administrator 
may  sue  personally,  in  trover,  for  goods  converted  before  the  granting  of  letters  of  ad- 
ministration.  Valentine  v.  Jackson,  9  Wend.  302 ;  Seabrook  v.  WiUiams,  3  M'Cord,  371. 

(2)  So  where  an  executor,  before  probate,  files  a  bill  in  a  court  of  equity,  and  after- 
wards proves  the  will,  such  subsequent  probate  makes  the  bill  good.  Per  Talbot,  Cb., 
3  P.  Wms.  351.  So  where  plaintiffs,  after  bill  filed,  took  out  letters  of  administration, 
and  charged  the  same  by  way  of  amendment  to  the  bill,  having  obtained  an  order  for 
such  amendment,  it  was  holden  good  ,*  for  the  letters  of  administration,  when  gninted, 
relate  to  the  time  of  the  death  of  the  intestate.  Humphreys  v.  Humphreys,  3  P.  Wms. 
351. 
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correnee  of  the  other  exe<nitor.((2)  (1)     And  it  seems,  that  the  same 
role  holds  with  respect  to  administrators,  (e)(2) 

If  two  haye  a  lease  for  years  as  executors,  and  one  sells  the  whole, 
this  shall  bind  the  other ;  and  the  whole  shall  pass ;  for  each  had  the 
entire  power  of  disposing  of  the  whole,  both  being  possessed  in  the  right 
of  the  te8tator.(/)(3)  So  if  one  dispose  of  all  the  ^oods  of  the  testator 
without  the  other.(^)  As  an  executor  is  not  entitled  in  his 
own  right,  but  in  aiUer  drott^{Kj  to  the  property  of  *the  de-  [  *786  ] 
ceased,  the  goods  of  a  testator,  m  the  hands  of  his  executor, 
cannot  be  seized  in  execution  for  the  proper  debt  of  the  executor.(t)(4) 
But  if  an  executrix  use  the  goods  of  her  testator  as  her  own,  and  after- 
wards marry,  and  then  the  goods  are  treated  as  the  goods  of  the  hus- 
band, they  may  be  taken  in  execution  for  the  husband's  debt.(A:)(5)    Ex- 

(d)  Per  Sir  J.  Strange^  M.  R.,  2  Yes.  267.  (0)  WiUand  v.  Fmn^  see  note  (2). 

(/)  PemUU  ▼.  JWin,  1  Rol.  Abr.  924,  (0.),  pi.  1 :  Goldsb.  185,  S,  C. 
Ig)  Dyer,  23,  b.,  in  marg.  '  (A)  2  Inst  236. 

i)  Farr  v.  yewman,  4  T.  R.  621.    BuUer^  J.,  dissentiente. 
[k)  Qmek  T.  Staines,  1  Bos.  k  Pul.  293. 


(1)  See  WheeUr  v.  Wkeeler^  9  Cow.  34. 

(2)  In 


WiUand  y.  Fam,  E.  1 1  Geo.  II.  B.  R.,  MSS.,  a  qnestion  arose,  whether  the  re- 
lease of  one  adnainistrator  would  bind  bis  companion?  The  case  was  argued  in  E.  11 
Geo.  n.,  when  the  court,  entertaining  doubts,  directed  a  second  argument.  The  second 
argument  was  heard  Trin.  11  ft  12  Q^o,  II.,  when  Ltt^  G.  J.,  expressed  a  strong  opinion 
m  faTor  of  the  affirmatire,  observing,  that  it  was  extremely  difficult  to  form  a  distinction 
between  executors  and  administrators,  upon  anj  reasonable  fbundation;  and  that, 
slthough  it  had  not  ever  been  determined  at  law,  that  the  administration  surrived,  yet 
having  been  so  determined  in  equity,  in  Adams  v.  Buckland,  2  Yem.  614,  cited  2  P. 
Wms.  121,  n. ;  and  by  Lord  Talboi,  in  the  case  of  Hudson  y.  Hudson^  Ca.  Temp.  Talbot, 
127;  he  thought  those  authorities  were  so  strong,  that  they  ought  not  to  be  departed 
from.  The  other  judges  were  inclined  to  the  same  opinion,  but  as  the  case  was  new^ 
and  of  general  consequence,  they  ordered  it  to  be  argued  again.  According  to  Sir  •/. 
Htrangt^  M.  R.,  in  Jaeamb  v.  Harwoody  2  Yes.  267,  the  case  was  decided  in  the  affirma- 
tive after  the  third  argument ;  but  from  a  MS.  note  in  my  possession,  it  appears  to  haye 
been  compromised  before  the  third  argument  took  place.  In  Mr.  J.  Gundry's  MS.  note, 
13  Gundr.  33,  a,  it  is  said  to  have  been  adjudged  for  defendant ;  that  is,  that  the  release 
of  one  administrator  did  not  bind  his  companion.  Hudson  v.  Hudson^  before  Lord 
ffardviekej  will  be  found  in  1  Atk.  460,  and  in  West's  Reports  from  Lord  Hardwicke's 
MSS.  155.  See  the  observations  of  Sir  J.  Ifiehol,  in  Warwick  v.  OreevUle,  I  Phillim. 
126;  Stanltg  v.  Hemes,  1  Hagg.  Ecc.  R.  222.  The  law  was  so  settled  by  the  Court  of 
Errors  of  New  York,  in  Murray  y.  Blatehford^  1  Wend.  683.  S.  P.  Oagt  v.  Johnson,  1 
M»Cord,  492. 

(3)  See  Harrison  y.  Harrison,  4  Leigh,  371. 

(4)  <*If  an  executor  become  bankrupt,  the  commissioners  cannot  seize  the  specific  effects 
of  his  testator."     Per  Lord  Mansfield,  C.  J.,  3  Burr.  1369. 

(5)  Honey  received  by  administrator  for  property  injured  by  intestate  as  leasehold,  but 
in  fiu;t  held  in  fee  simple,  belongs  to  heirs,  and  the  sureties  of  administrator  are  not 
liable  for  it.    Harrison  v.  Harrison,  4  Leigh,  371. 

The  ehoses  in  action  which  belonged  to  a  wife  before  marriage,  pass  to  her  adminis- 
trator, not  to  her  husband.  Baker  v.  Red,  4  Dana,  163.  Slaves  then  owned  by  her,  or 
which  came  to  her  by  bequest  or  otherwise,  during  coverture,  vest  by  statute  in  her 
hosband,  and  pass  to  his  administrator  on  his  death ;  but  if  an  intention  is  manifested 
by  the  will  bequeathing  them,  that  they  shall  vest  in  her  separately,  a  court  of  equity 
win  consider  him  or  his  administrator  a  trustee.  Bridges  v.  Wood,  lb.  610.  See  Hay- 
wtrdy.  Hayward,  20  Pick.  517,  and  Early  v.  Sherwood,  Dudley,  Geo.  7  ;  1  Williams  on 
Ez'rs,  579,  note  (1),  and  cases  cited  4th  Am.  ed.  Where  a  husband  does  not  take  ad- 
ministration of  his  wife's  separate  estate,  and  another  person  obtains  letters,  he  is  entitled 
to  the  possession  of  her  property ;  and  where  the  husband  obtains  possession  of  a  slave, 
belonging  to  the  separate  estate  of  his  wife,  which  was  levied  on  by  a  creditor  of  the 
husband,  equity  will  interfere  to  protect  the  rights  of  the  administrator,  it  Kay  v. 
Men,  6  Yerg.  44. 
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ecutors  and  administrators  have  a  joint  interest  in  the  estate  of  the 
deceased.  Hence,  if  there  are  two  or  more  executor8(2)  or  administrap 
tor8,(m)  and  one  or  more  of  them  die,  the  administation  of  the  estate  of 
the  deceased  belongs  to  the  survivor  or  survivors ;  and  it  seems,  that  an 
action  may  be  broi^ht  by  a  surviving  administrator  without  procuring 
a  new  grant  of  letters  of  admini8trati(Mi.(n)(l)  Where  there  are  several 
executors,  and  one  alone  proves  the  will,  and  the  rest  renounce  before 
the  ordinary ;  upon  the  death  of  him  who  proved,  there  is  not  any 
interest  transmitted  to  his  executor,  if  any  of  them,  who  refused,  be 
surviving.  The  surviving  executors  are  the  representatives  of  the 
original  testator,  and  continue  so  until  the  last  surviving  executor  has 
renounced  after  the  death  of  his  oompanion.(o)(2) 

Formerly,  where  testators,  by  their  wills,  appointed  executors  with- 
out making  express  disposition  of  the  residue  of  their  personal  estate, 
the  executors  became  by  law  entitled  to  the  whole  residue,  and  courts 
of  equi^  to  a  certain  extent  followed  the  law ;  but  now,  by  stat.  11 
Geo.  I V.  and  1  Will.  lY.  o.  40,  executors  shall  be  deemed  by  courts  of 
equity  to  be  trustees  for  persons  entitled  under  the  statute  of  distribu- 
tions,'in  respect  of  residue  not  expressly  disposed  of,  unless  it  shall 
appear  by  will  or  codicil,  that  the  executor  was  to  take  the  same  bene- 
ficially. But  by  sect.  2,  it  is  provided,  that  the  executor's  right  shall 
not  be  affected  where  there  is  not  any  person  entitled  to  the  residue.(3] 

A  probate,  as  long  as  it  remains  unrepealed,^?)  cannot  be  impeached 
in  the  temporal  courts.  Hence,  payment  of  money  to  an  executor,  who 
has  obtained  probate  of  a  forged  will,  is  a  discharge  to  the  debtor  of 
the  intestate ;  although  the  probate  be  afterwards  declared  null,  and 

7)  3  Atk.  610. 

m)  Hudson  y.  Hudtan,  OflL  T.  Talb.  127  ;  Adamt  ▼.  Suekland,  2  Vem.  514. 
[n)  Per  Sir  J.  Strange,  M.  R.,  2  Yes.  268,  cites  Rastail,  560,  which  was  repleTin  bv  a 
mrviving  administrator,  but  no  judgment. 

(0)  Arnold  v.  JBlencoioe^  1  Cox.  426.  (p)  AUen  v.  Dtmdaa^  3  T.  R.  125. 

(1)  Though,  in  general,  a  power  given  to  several  executors  to  sell,  cannot  be  executed 
by  a  less  number  tiian  the  whole,  yet,  where  authority  is  given  to  executors  virtuU  ofieHy 
a  survtying  executor  may  sell.  Zebaeh  v.  Smithy  3  Binn.  Rep.  69.  S.  P.  Jameson  v.  /Vr- 
riSf  15  Johns.  348 ;  NeUon  v.  Carrington,  4  Munf.  322 ;  Jhggta  v.  Jarman^  4  Har.  k  M'Hen. 
485.  See  also,  Vavoue  v.  Fannmgj  2  Johns.  Gha.  Rep.  252 ;  Lloyd y.  Taylor,  2  Dall.  223; 
Drayton  v.  Drayton,  2  Dessauss.  250,  n. ;  Sehoolbrtd  y.  Drayton,  lb.  246.  If  two  of  three 
executors,  authorized  to  sell  land  by  will,  the  third  having  renounced,  contract  for  that 
purpose,  the  two  only  can  sue.  fferon  v.  Eoffner,  3  Rawie,  393.  A  bond  by  an  admin- 
istrator, to  convey  real  estate  of  his  intestate,  in  contemplation  of  a  sale  under  a  surro- 
gate's order,  is  void.    Herrick  v.  Qrow,  5  Wend.  579 ;  Bolt  v.  J2oyer«,  3  Paige,  154. 

(2)  Where  one  of  two  executors  renounces,  and  the  other  proves  the  will,  he  who  re- 
nounces may  at  any  time  afterwards  come  in  and  administer.  Ex  parte  Taggart,  1  Ashm. 
321 ;  Oallagher  v.  Oallaghery  6  Watts,  473.  There  is  no  particular /orm  of  renunciation 
by  an  executor.  Any  writing  showing  such  intention,  if  filed  in  the  proper  office,  is 
sufficient.  Commonwealth  v.  Mateer,  16  S.  ft  R.  416.  May  be  by  matter  m  pau,  or  pre- 
sumed from  circumstances.     Thornton  v.  Wineton,  4  Leigh,  152. 

(3)  As  to  compensation  to  executors,  Ac,  vid.  Miller^e  Eat,,  1  Ashm.  323 ;  Ouien^s  Ftt,, 
lb.  317  ;  SwarttwaUer'e  Eet,  4  Watts,  77 ;  Armttrong'e  Est.,  6  Id.  236;  WiUon  v.  Wilson^ 
3  Gill  k  J.  20.  An  executor  acting  bonA  fide  is  not  dependent  for  his  remuneration  on 
the  final  establisliment  of  a  will,  and  therefore  is  a  competent  witness  for  its  establish- 
ment. Comatock  v.  Hadlyme,  8  Conn.  254.  Unfaithful  administration  will  not  deprive 
an  executor  of  compensation  for  his  services,  so  far  as  they  have  been  beneficial  to  per- 
sons interested.  Dennison  v.  Hapgood,  10  Pick.  77.  See  2  W'ms  on  Exors,  1574,  notes 
to  4th  Am.  ed. 
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adnnnistration  be  granted  to  the  intestate's  next  of  kin  ;  for  the  law 
will  not  compel  a  person  to  pay  a  som  of  money  a  second  time,  which 
he  has  once  paid  nnder  the  sanction  of  a  conrt  having  compe* 
tent  jiirisdietion.(l)    The  spiritual  conrt  has  not  *only  juris-  [  *786  } 
diction  over  wills  but  exclusiye  jurisdiction  ;(o)  and  the j  are 
not  exceeding  that  jurisdiction^  when  thej  or^r  the  will  to  be  brought 
in.    In  an  action  of  mdebitatiM  as9umpntj{r)  brought  by  the  plaintiff, 
as  executor  of  J.  S.,  deceased,  for  money  due  to  &e  testator,  but  re- 
ceired  by  the  defendant,  after  the  testator's  death,  it  appeared  in  evi- 
dence, thai  before  the  will  was  found  administration  had  been  granted, 
and  that  the  administrator  had  made  a  warrant  of  attorney  to  the  de- 
fendant to  receive  the  money,  which  he  had  done  accordingly,  and  had 
paid  it  over  to  the  administrator  without  notice  of  the  will.    jBToft,  C.  J., 
was  of  opinion,  that  although  all  acts  done  by  an  administrator,  where 
there  is  a  will,  are  void,  and  consequently  in  this  case  an  action  inight 
have  been  maintained  against  the  administrator,  vet  the  defendant, 
having  paid  over  the  money  without  notice  of  the  will,  was  not  liable.r2) 
The  property  of  a  deceased  person(«)  vests  in  his  executor  from  tne 
time  of  his  death ;  in  an  administrator  from  the  time  of  the  grant  of  the 
letters  of  administration.    Where  A.  had  obtained  probate  of  a  will, 
by  which  he  was  appointed  executor,  and  after  notice  of  a  subsequent 
^nll,  sold  the  goods  of  the  testator :  it  was  holden,  that  the  rightful 
executor,  in  an  action  of  trover,  was  entitled  to  recover  the  full  value 
of  the  goods  sold,  and  that  A.  was  not  entitled,  in  mitigation  of  damages, 
to  show  that  he  had  administered  the  assets  to  that  amount.(3)    But  the 
title  of  an  Administrator,  though  it  does  not  exist  until  the  grant  of 
administration,  relates  back  to  the  time  of  the  death  of  the  intestate ; 
and  he  may  recover  against  a  wrong-doer  who  has  seiied  m  converted 
the  goods  of  the  intestate  after  his  death,  in  an  action  of  tre8pass(f)  or 
trover  ;{u)  he  may  also  obtain  the  benefit  of  a  contract  intermediately 
made,  by  suing  the  contracting  party  ;{x)  and  in  ejeetaient,(y)  the  de- 

(q)  Eap.  Law,  2  A.  ft  B.  47. 

(r!  Pfmd  ▼.  Vndtrwood,  por  JffoU^  0.  J.,  London  Sittings,  M.  1706.  Ld.  Baym.  1210. 

ii)  Wo4Ue^,  Sxecuirix  of  Wo^lU^,  deuaudy  agamH  Clark  ami  amothtr,  &  B.  ft  A.  744. 

It)  Thorpe  T.  StaUwoody  0.  B.,  12  Law  J.,  N.  S.  241.    [5  Man.  ft  Gran.  760.] 

(u)  Long  y.  BM^  Style,  341 ;  2  Rol.  Abr.  399,  tit.  Relation,  (A.) 

(x)  FuUr  T.  Batf^  12  H.  ft  W.  226,  recognising  Limg  t.  BM,        (y)  Anie^  p.  725. 

(1)  In  like  manner,  it  is  no  defence  to  an  action  for  a  debt  dne,  that  the  plaintiff  is  a 
trader,  and  has  committed  an  act  of  bankruptcy,  of  which  the  defendant  had  notice,  no 
commtMton  having  istued  nor  jnroeetdings  had  for  ihatpurpou;  for  though  voluntary  pay- 
ments under  soch  circumstances  are  not  protected,  yet  payments  enforced  by  coercion 
of  law  are  valid  against  the  assignees,  in  case  any  commission  should  afterwards  be 
taken  out  Fotttr  ▼.  AUamon^  2  T.  R.  479.  S.  P.  Stated  by  G.  J.  TUghman,  in  Peebles 
Appeal,  15  S.  ft  R.  42 ;  and  see  Bradford  y.  Bondmot^  3  Wash.  C.  C.  R.  122 ;  Shauffler  y. 
Stonstr^  4  S.  ft  R.  202,  as  to  the  power  of  an  executor  while  the  question  of  the  validity 
of  the  will  is  pending. 

(2)  Trevor,  G.  J.,  had  ruled  differently,  in  Jacob  v.  AUm^  London  Sittings,  H.  2  Ann. 
Salk.  27 ;  but  see  Sadler  v.  JBvans,  4  Burr.  1986 ;  where  Lord  Manefield^  G.  J.,  expressed 
bU  disapprobation  of  the  decision  in  Jacob  v.  AlUn,  and  recognized  Pond  v.  Underwood, 
When  the  action  for  money  had  and  received  shall  be  brought  against  the  principal,  and 
vben  against  the  agent,  see  ante,  102. 

(3)  See  Btnaon  v.  Rice,  2  Nott  ft  M'G.  577 ;  Bradford^9  case,  2  P.  A.  Browne,  87 ;  Pe^ 
W%  Appeal,  16  8.  ft  R.  39. 
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[  *787  ]  mise  may  be  laid  on  a  day  *after  the  inteetate's  death,  but  be- 
fore adminifitratioQ  granted.  So  also,  if  one(2)  sanctions  an  ex- 
pensive funeral,  ordered  by  a  relation  of  the  deceased,  and  afterwards 
takes  out  administration,  he  is  liable  in  the  capacity  of  adminiBtrator  for 
the  expenses.  Bat  it  has  been  holden,  that  where  a  landlord  is  entitled 
to  a  term  of  years,  and  dies  without  appointing  an  executor,  a  distress 
for  rent  made  after  his  death  and  before  administration  granted  cannot 
be  Justified.(a) 

In  what  Va$e$  the  Executor^ %  Interetti  u  tran9mis9ible. — ^The  interest 
vested  in  B.,  the  sole  executor  named  in  the  will  of  A.,  is  (if  B.  has 
proved(&)  the  will,)  transmissible  to  C,  the  executor  of  B. ;  that  is,  the 
executor  of  an  executor  having  proved  the  will  is  the  executor  or  per- 
sonal representative  of  the  first  testator.(<;)  By  25  Edw.  TTT.  stat.  5, 
c.  5,  ^^  Executors  of  executors  shall  have  actions  of  debts,  accounts,  and 
of  goods  carried  away  of  the  first  testators ;  and  the  execution  of  the 
statutes  merchants,  and  recognisances  made  in  courts  of  record  to  first 
testator,  in  the  $ame  manner  as  the  firtt  teitatar  ehotUd  have  had  if 
he  were  living:  and  the  executors  of  executors  shall  answer  to  others 
for  as  much  as  they  have  recovered  of  the  ffoods  of  the  first  testators,  as 
the  first  executors  should  do,  if  they  were  living.  "(1)  The  executor  of 
the  administrator  of  A.  is  not  the  personal  representative  of  A.  ;{d)  for 
the  administrator  of  A*  is  merely  the  officer  of  the  ordinary,  in  whom 
the  deceased  has  not  reposed  any  trust,  and,  therefore,  on  the  death  of 
such  administrator,  it  results  back  to  the  ordinary  to  appoint  another. 
Neither  is  the  administrator  of  the  executor  of  A.,  the  personal  repre- 
sentative of  A.(«)  In  these  cases,  when  the  course  of  representation 
from  executor  to  executor  is  interrupted  by  an  intestacy,  it  becomes 
necessary  that  the  ordinary  should  grant  a  new  administration  of  the 
goods  of  the  deceased,  not  administered  by  the  former  executor  or  ad- 
ministrator, as  the  case  may  be.(2)   Such  administrator,  usually  termed 

ff)  Lucy  T.  Walrondy  3  Bingh.  N.  0.  841. 

\a)  Kerne  t.  Dee^  B.  B.  Ireland,  Alcock  k  Kapier,  496,  n. 

6)  HayUm  t.  Woffe,  Gro.  Jac.  614. 

[e)  Bro.  Abr.  tit.  Administrator,  pi.  7.  If  the  original  executor  takes  prerogatiTe  pro- 
bate, and  the  lexecutor  of  the  ezecntor  takes  diocesan  probate,  it  is  donbtAil  whether  the 
chain  of  representation  is  maintained.  Ibwler  v.  JRiehartU,  5  Rush.  39;  Jemejfon  ▼• 
Baxter^  6  Sim.  668. 

{d)  Bro.  Abr.  tit.  Administration,  pL  7.  («)  Ley  t.  AntkrUm,  Stj.  226. 

(1)  A  power  to  A.,  his  ezecntors  and  administrators  to  sell,  may  be  executed  bj  the 
executor  of  A.'s  executor.  Smith  v.  FolweU^  1  Blun.  646.  See  1  Sugden's  Powers, 
129-134,  3rd  Am.  ed.,  and  notes. 

An  action  lies  by  a  creditor  of  testator  against  executor  of  his  executor  suggesting  a 
devaetavii  by  the  first  executor,  of  the  goods  of  his  testator.  Sibley  r.  WUHamtt 
3  Om  A  J.  62. 

(2)  When  letters  have  been  duly  granted  by  any  court  of  competent  jurisdiction,  that 
court  alone  can  grant  administration  de  bonis  non.  Ex  parte  Lyona,  2  Leigh,  761.  He  can 
claim  only  the  goods  remaining  in  epeeie  UDConverted  and  unchanged  at  death  of  original 
administrator.  FoUs  r.  Smithy  3  Rawle,  361 ;  Hagihorp  v.  Hook^  1  Oill  k  J.  270  ;  Novdl 
T.  NoweUj  2  Greenl.  76.  Such  administrator  must  be  appointed  before  a  suit  in  chancery 
can  proceed  that  affects  the  estate,  although  it  has  apparently  been  settled,  and  there 
is  nothing  remaining  to  be  disposed  of.  Pratt  y.  St.  Clavr,  6  Ohio,  656.  He  may  sue 
for  balance  due  to  an  administrator  whose  letters  are  revoked  on  a  sale  by  him  on  credit. 
Hitman  r.  Orymet^  2  Leigh,  612.  An  administrator  is  not  liable  for  the  devastavit  of 
his  intestate  to  an  administrator  de  bonis  non,  of  the  first  intestate*  Anthony  v.  if  Co^i 
3  Blackf.  86. 
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an  administratior  de  b<mis  nortj  is  the  legal  personal  representative  of 
the  deceased. 

Where  an  Administration  de  bonis  non  is  necessary, ()) — ^I  shall  here 

(1)  An  admiiiifltrator  de  bonia  non  can  claim  nothing  but  the  goods  of  the  intestate 
remaining  m  specie  anconverted  and  unchanged  at  the  time  of  the  death  of  the  original 
administrator.  Fores  v.  Smith,  3  Ra^e,  361.  Therefore  the  administrator  de  bonie  non 
of  A.  cannot  maintain  a  scire  faeiae  upon  a  judgment  upon  an  administration  bond  of  B. 
k  C,  and  to  recover  a  balance  due  from  B.  &  G.  to  the  estate  of  A.    lb. 

Where  administrators  were  dismissed  bj  the  Orphans'  Court  upon  complaint  that  thej 
were  wasting  the  assetSi  kc.,  and  A.  was  appointed  administrator  de  bonis  non^  and  brought 
suit)  and  obtained  judgment  against  the  original  administrators,  and  afterwards  sued  the 
sureties  on  their  administration-bond,  and  obtained  a  cautionary  judgment  for  the 
amount  of  the  bond ;  and  then  A.  died,  and  administration  de  bonis  non  was  granted  to 
B. ;  it  was  held,  that  a  scire  facias  upon  the  judgment  against  the  sureties  would  not  lie 
for  the  next  of  kin  of  the  original  intestate;  but  that  since  the  Act  of  1834,  the  scire  facias 
could  be  prosecuted  only  by  the  last  administrator  de  bonis  non.  Com,  t.  Strohecker^ 
9  Watts,  29. 

In  PennsylvAnia,  since  the  Act  of  1834,  no  other  than  the  administrator  do  bonis  non 
can  collect  the  assets  in  the  hands  of  the  personal  representatives  of  the  deceased 
administrator.  No  action  will  therefore  lie  at  the  suit  of  a  creditor  of  the  original  intes- 
tate against  the  personal  representatives  of  the  deceased  administrator.  Drenkle  r* 
8kermanjt9  Watts,  485 ;  Com.  v.  BamiU,  lb.  257  ;  Jngraham  v.  Cox,  1  Pars.  20.  The  effect 
of  Drenkle  v.  Sherman  is  to  subrogate  the  substituted  administrator  to  the  common  law 
rights  of  creditors,  next  of  kin,  and  legatees,  for  the  benefit  of  all  interested  in  the  fliud, 
whether  it  has  been  misapplied  by  the  original  administrator  or  remained  in  his  hands 
at  the  time  of  his  death.  Carter  v.  TVuaiian,  7  Barr,  321,  per  Bell,  J. ;  Trueman  v.  Truo' 
man,  4  Penn.  L.  J.  464;  Richardson  v.  Richardson,  9  Barr,  431.  An  administrator  de  bonis 
non  may  maintain  an  action  at  law  against  a  dismissed  executor,  to  recover  from  him  the 
balance  in  his  hands;  and  although  an  attachment  may  lie,  yet  the  remedy  is  not 
exclusively  in  the  Orphans'  Court.  Weld  v.  M'Clure,  9  Watts,  495 ;  Ingraham  v.  Cox, 
1  Pars.  20.  The  Pennsylvania  Act  of  24th  February,  1834,  giving  to  administrators  de 
ioiuf  non  the  right  to  recover  and  receive  from  the  personal  representatives  of  a  deceased 
executor  or  administrator  converted  assets,  does  not  extend  to  surviving  executors ; 
JtWHUam^sKstate,  6  Penn.  L.  J.  265,  per  Bdl,  J.;  Bov>m  v.  Milier,  lb.  219.  Voluntary 
ptyments  by  an  administrator  to  supposed  next  of  kin,  are  no  defence  to  an  action 
against  his  representatives  by  the  administrator  de  bonis  non.  Carter  v.  Trueman,  1  Barr^ 
315.  An  administrator  de  bonis  non  Is  not  liable  for  his  predecessors  defaults.  In  re 
Swuilfs  SstaU,  5  Barr,  258.  The  administrator  de  bonis  non  must  have  the  account  of  his 
predecessor's  administration  first  settled  before  he  can  claim  as  a  creditor  upon  his  estate 
in  the  hands  of  assignees,  &c.,  Ingraham  v.  Cox,  3  Penn.  L.  J.  128 ;  1  Pars.  20,  S,  C, 
Where  atmat  is  annexed  to  the  office  of  executor,  it  must,  in  case  of  his  death,  be  exer- 
cised by  the  administrator  de  bonis  non.  The  Court  of  Common  Pleas  in  Pennsylvania 
has  not  in  soch  case,  power,  under  the  Act  of  1828,  to  appoint  a  trustee.  Nor,  if  a 
trustee  be  so  appointed  by  that  court,  and  he  commence  proceeding^  as  such,  which  are 
carried  into  decree,  is  the  defect  cured  by  decreeing  in  favor  of  him  as  administrator  de 
boms  non,  Olwm^s  Appeal,  4  Watts  k  Serg.  492.  In  Massachusetts,  under  the  revised 
statutes,  c.  64,  sec.  14,  where  a  sole  executor  or  administrator  dies  before  he  has  fully 
sdministered  the  estate,  the  next  of  kin  of  the  deceased  have  no  right  to  claim  admiuis- 
tration  de  bonis  non,  but  the  judge  of  probate  may  grant  it  to  any  suitable  person. 
Russell  V.  Hoar,  3  Mete.  187.  In  North  Carolina,  until  the  settlement  and  distribution  of 
an  estate,  the  administration  is  incomplete,  and  must,  upon  the  death  of  the  administrator, 
be  committed  to  some  person  as  administrator  de  bonie  non  of  the  intestate ;  for  the  goods  of 
the  intestate  go  to  such  administrator  de  bonis  non,  and  not  the  executor  of  the  adminis- 
trator, and  tills  although  the  administrator  was  as  one  of  the  next  of  kin  entitled  to  a  share 
of  the  estate.  The  right  as  next  of  kin  does  not  attach  to  any  particular  chattels,  and,;'rtma 
fade,  the  unsold  and  undivided  specific  goods  were  held  by  the  administrator  in  bis  official 
character,  and  tiierefore  his  representatives  do  not  succeed  to  them.  Taylor  v.  Brooks, 
4  Dev.  k  Batt  139.  And  see  Hendricks  v.  Snodgrass,  Walker,  86.  Administration  de 
bonis  non  is  to  be  granted,  notwithstanding  the  estate  is  all  distributed  where  there  are 
debts  unsatisfied.  Brittle  v.  Converee,  1  Root,  14.  So  where  the  estate  is  not  fully 
setUed,  and  the  administrator  has  become  bankrupt  and  absconded.  Brattle  v.  Gustin, 
1  Root^  425.  Where  an  executor  is  also  appointed  trustee  under  the  will,  an  adminis- 
trator ds  bonis  non  appointed  on  the  death  of  such  executor,  is  not  by  virtue  of  such 
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Vriefly  enumerate  the  eases  where  an  administration  de  honis  non  is 
necessary.    1.  Where  the  executor  of  the  deceased,  having  proved  the 

appointment  constituted  trustee ;  and  the  cettui  que  trust  cannot  recover  of  such  adminis- 
trator interest  on  the  trust  fund.  Knight  t.  Loomu,  30  Maine,  (17  Shep.)  204.  See  alio 
WiUiamtra  Appeal^  7  Barr,  259 ;  BoMtingei's  Appeal^  10  Id.  454.  Where  a  aorrogate  has  a 
diseretion  to  select  between  two  or  more  individuals  of  the  same  daas  in  graatxsg 
administrationi  he  maj  properly  take  into  consideration  moral  fitness  in  making  such 
selection.  C<M>pe  v.  Larerrs^  I  Barb.  Gh.  R.  45.  The  surrogate  haa  no  discretioa  to 
exclude  a  person  from  being  administrator  who  is  declared  bytbestatnte  to  be  entitled  to 
a  prefbrencoi  except  for  some  of  the  caosea  specified  in  the  statute.  And  such  persoo 
cannot  be  excluded  by  him  for  any  degree  of  moral  guilt  or  delinquency,  unless  he  haa 
been  actually  convicted  of  an  infamous  crime  upon  an  indictment  or  other  criminal  pro- 
ceeding ;  nor  on  the  ground  of  improvidence,  unless  he  haa  that  want  of  care  and  fore- 
tight  which  would  be  likely  to  render  the  estate  and  effects  of  the  intestate  unsafe  and 
liable  to  be  lost  or  diminished  in  value  by  improvidence,  if  adminiatration  were  com- 
mitted to  him.    lb. 

Where  a  testator,  by  his  will,  created  a  trust  at  to  certain  dittribntive  sharet  of  a 
mixed  fund,  consisting  of  the  personal  estate  and  the  proceeds  of  the  real  estate,  whicli 
shares  he  directed  his  executors  to  invest  as  trustees  for  certain  persons  for  their  respec- 
tive  lives,  and  then  to  pay  over  the  principal  to  their  appointees  by  will ;  or  in  default 
of  such  appointment,  to  those  who  might  be  their  heirs  or  next  of  kin  at  the  termhiatioa 
of  their  respective  life  estates ;  and  before  the  executors  had,  to  any  considerable  extent, 
executed  their  powers  of  selling  the  real  estate  and  converting  it  into  money  or  securities 
for  money,  one  of  the  executors  applied  to  be  discharged  from  his  trust,  and  to  leave  the 
trust  to  be  executed  by  the  remaining  executors,  and  all  the  entuu  que  trust,  or  persons 
interested  in  the  estate  as  legatees,  who  were  in  esse  and  adults  at  the  time,  assented 
thereto ;  but  some  of  the  legatees  were  infants,  and  the  interests  of  others  were  contin- 
gent, it  was  held,  that  it  was  doubtful  whether,  in  case  the  petition  were  granted,  the 
remaining  executors  could  execute  their  powers  to  sell ;  that  the  court  had  no  power  to 
appoint  a  new  executor;  and  although  if  the  duties  of  the  executors,  as  executors,  had 
be<^n  fully  executed,  it  seems  the  court  would  be  authorised,  under  the  revised  statutes 
of  New  York,  to  accept  the  resignation  and  appoint  a  new  trustee  to  act  with  the  remain- 
ing trustees  merely  as  trustees ;  yet  the  discharge  of  the  petitioner  in  the  present  case 
could  not  be  granted  consiitently  with  the  rights  of  those  who  were  contingently  inter- 
ested in  the  trust    Matter  of  Van  Wyeke,  1  Barbour,  Ch.  R.  565. 

Under  the  AUbama  Statute  of  1843,  authorising  creditors  of  an  estate  which  haa  beea 
declared  insolvent,  to  nominate  a  person  whom  it  thould  be  the  duty  of  the  court  to 
appoint  as  administrator  de  bonis  noa,  if  the  creditors  ftiil  to  make  such  nomination,  the 
court  may  appoint  such  person  aa  it  shall  deem  fit.  Long  v.  Easl^f  13  Ala.  239.  Aa 
administrator  appointed  under  that  statute,  may  call  on  the  administrator  in  chief 
to  account  in  the  Orpbane^  Gourt  for  assets  in  his  hands,  and  if  he  obtain  a  decree, 
may  enforce  it  by  execution,  although  the  administrator  in  chief  was  appointed 
before  the  passage  of  that  statute.  lb.  It  is  competent  for  the  Probate  Court  to 
revoke  a  gnxki  of  letters  of  administration  when  sufficiently  advised  that  they  hart 
been  improperly  granted.  Oasqus  v.  Moody,  12  S.  ft  M.  153.  After  a  grant  of  letten 
and  the  settlement  of  an  estate,  another  grant  of  letters  on  iAke  same  estate,  unless 
it  be  a  grant  of  letters  de  bonis  non  in  cases  provided  for  by  law,  is  a  nullity,  and 
should  be  revoked  by  the  court,  either  on  the  application  of  any  one  interested  ia 
the  estate  in  any  wise,  or  upon  the  suggestion  of  an  amieus  eurisf,  or  at  the  court* s 
own  instance,  where  the  case  is  sufficiently  established.  lb.  An  administrator  die 
bonis  non  of  a  mortgagee,  with  the  will  annexed,  may  institute  proceedings  in  Chan- 
cery to  foreclose  a  mortgage  given  to  the  deceased  by  the  person  whom  he  named  his 
executor,  but  who  was  removed  by  the  court's  making  the  mortgagor  and  other  mort- 
gagees parties  to  the  suit.  Miller  v.  Donaldson,  17  Ohio,  264.  The  title  of  an  adminis- 
trator de  bonis  non  relates  to  the  death  of  the  intestate  as  to  all  assets  that  remain  io 
specie  and  unadministered,  and  he  may  recover  for  an  injury  done  to  them  before  tlie 
date  of  his  appointment ;  nor  is  he  estopped  by  an  illegal  act  of  the  previous  adminis- 
trator. Bell  V.  Speigki,  11  Humph.  451.  It  is  not  a  sufficient  reason  for  refhsing  to 
grant  administration  de  bonis  non  that  more  than  twenty  years  have  elapsed  since  the 
original  administration  was  granted,  and  the  report  of  commissioners  of  insolvency  was 
made  and  accepted.  Holmes's  Petitioner,  33  Maine,  (3  Red.)  577.  Administration  de 
bonis  non  may  be  granted  after  the  expiration  of  twenty  years  from  the  death  of  the 
former  administrator.  Banero/t  v.  Andrews,  6  Cush.  483.  When  an  executor  or  admiais* 
trator  is  removed  and  an  adninlstrator  de  bonis  non  is  i^pointed  at  the  common  law,  be 
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will,  dies  intestate.  N.  If  an  executor  die  l)efore  probate,(/)  althoagh 
he  shoald  have  administered  part  of  the  personal  estate  of  the  testator, 
an  immediate  administration  mast  be  granted.  2.  Where  there 
are  several  executors,  and  the  surviving  *executor,  having  [  *788  ] 
proved  the  will,  dies  intestate.(^)  8.  Where  an  administrator 
dies  before  he  has  administered  the  whole  personal  estate  of  the  deceased. 
In  an  assumpsit  by  an  administrator  de  bonis  n(my{h)  the  promise  was 
alleged  in  the  declaration  to  have  been  made  to  J.  H.,  the  first  admin- 
istrator of  the  intestate,  without  stating  any  promise  to  the  plaintiff. 
After  verdict  for  the  plaintiff,  an  exception  was  taken  in  arrest  of  judg- 
ment, that  it  was  not  sufficient  to  allege  the  promise  made  to  the  former 
administrator,  between  whom  and  the  plaintiff  there  was  not  any  privity ; 
and  Aat  it  ought  to  have  appeared  on  the  record,  that  the  promise  was 
made  either  to  the  intestate  or  the  plaintiff.  Kenjfony  C.  J.,  and  Ash^ 
urstj  J.,  refused  to  grant  a  rule  to  show  cause,  observing,  that  there 
was  a  privity  of  estate  in  law  between  the  former  administrator,  from 
whom  the  plaintiff  deduced  his  title,  and  the  plaintiff. 

Stat.  17  Oar.  II.  e.  8,  made  perpetually  Stat.  1  Joe,  Jtl.  c.  17,  $.  6. — 
^  Where  any  judgment  after  a  verdict  shall  be  had,  by  or  in  the  name 
of  any  executor  or  administrator,  in  such  case  an  administrator  de  bonis 
non  may  sue  forth  a  scire  facias  and  take  execution  upon  such  judg* 
ment."{l)  And  it  has  been  holden  to  be  within  the  equity  of  this 
statute,  that  an  execution  commenced  by  an  administrator  may  be  per- 
fected by  an  administrator  de  bonis  non.{t) 


m.  Of  limited  or  temporary  Administrations.(2) 

1.  Ihuring  the  Minority  of  Exeevtor. — ^An  infant,  however  young, 
may  be  an  executor ;  but  administration  shall  be  granted  to  another 
during  his  minority«(3)  At  the  commcm  law,  such  administration 
detennined  aa  soon  as  the  infant  executor  attained  the  age  of  seventeen 
years,  for  then  the  infant  was  considered  as  capable  of  administering. 
But  now,  by  stat.  88  Geo*  IIL  c.  87,  s.  6,  reciting,  that  inconveniences 
had  arisen  n-om  granting  probates  to  infants  under  the  age  of  twenty-one, 
it  is  enacted,  ^'  That  where  an  infant  is  sole  executor,  administration  with 
the  will  annexed  shall  be  granted  to  the  guardian,  or  such  other  person 
as  the  spiritual  court  shall  think  fit^  until  such  infant  shall  attain  the  age 
of  twenty-one  years/'  A  general  administrator  ratione  minoris  €et(stis^ 
shall  not  only  have  actions  to  recover  debts  and  dutieSi  but  may  also 


(/)  Per  Hhlt,  C.  J.,  Salk.  305. 
ff)  Bro.  Abr.  Executors,  pi.  149. 
t)  Clerk  Y.  Wither»,  Salk.  323. 


i 


(A)  ffini  y.  SmUh,  1  T.  R.  182. 


can  oalj  admiaister  upon  the  estate  unadministered,  and  cannot  caU  the  removed 
executor  or  administrator  to  account.    Bardunek  t.  Thomcu^  10  Geo.  266. 

(1)  Or  he  maj  have  an  action  of  debt  on  such  judgment.  Dyket  v.  Woodhome,  3  Ban* 
dotph,  287.  So  he  may  have  a  writ  of  error  on  a  judgment  against  a  previous  executor 
or  administrator.  Dale  t.  Rooewdt,  8  Cowen,  333.  See  Coleman  v.  AtMrnrdo^  5  Ran- 
dolph, 61. 

(2)  See  Williams  on  Ex'ors,  Book  V.  c.  3,  p.  380,  and  notes  to  41^  Am.  ed. 

(3)  See  the  form  of  this  administration  in  Prmee^e  case,  5  Rep.  29,  b. 
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grant  lea8e8.(Jt)  An  administrator,  durante  minari  cetate,  of  an  admin-' 
istratar  may  act  and  sne  until  the  administrator  be  of  the  age 
[  "^789  ]  of  twenty-one  ^years  ;{l)  for  administrators  are  by  the  statute, 
and  one  is  not  a  legal  person  in  the  eye  of  the  law  capable  to 
act  for  another  as  trustee  until  twenty-one.  See  further,  8  Atk.  604. 
2.  During  the  Absence  of  Executor  bej/and  Sea, — ^When  the  exe- 
cutor, or  next  of  kin,  is  out  of  the  realm,  administration  may  be  granted 
during  his  absence.  Such  limited  administration  is  grantable  at  com* 
mon  law  before  probate  has  been  obtained,  or  letters  of  administration 
granted  to  the  absent  executor  or  next  of  l^in,(l)  but  it  is  not  so  after 
probate  or  letters  of  administration  obtained.  To  remedy  this,  by  stat 
§8  Geo.  III.  c.  87,  s.  1,  ^^If  at  the  expiration  of  twelve  calendar  months 
after  the  death  of  the  testator,  the  executor,  to  whom  probate  has 
been  granted,  is  residing  out  of  the  jurisdiction  of  the  king's  courts,  the 
Ecclesiastical  Court,  which  has  granted  the  probate,  may,  upon  the 
application  of  any  creditor,  next  of  kin,  or  legatee,  grounded  on  affida- 
Tit,(m)  grant  a  special  administration(n)  to  such  creditor,  &c,  for  the 
purpose  of  being  made  a  party  to  a  bill  in  equity,  to  be  exhibited 
against  him  and  to  carry  the  decree  into  effect,  and  no  further,  or  other- 
wise. And  by  sect.  4,  the  court  of  equity,  in  which  the  suit  shall  be 
depending,  may  appoint  any  person  to  collect  the  debts  due  to  the 
estate,  and  give  discharges  for  the  same.  But  by  sect.  5,  if  the  execu- 
tor, capable  of  acting  as  such,  shall  return  to,  and  reside  within  the 
jurisdiction  of  any  of  the  kind's  courts,  pending  such  suit,  such  execu- 
tor shall  be  made  party  to  such  suit;  and  the  costs  incurred  by  grant- 
ing such  administration,  and  by  proceeding  in  such  suit  against  such 
administrator,  shall  be  paid  by  such  person,  or  out  of  such  fund,  as  the 
court  shall  direct."  In  an  action  by  a  person  to  whom  such  adminis- 
tration is  granted,  the  absence  of  the  executor  in  parts  beyond  the  seas 
ought  to  be  averred  in  the  declaration.(o)  The  plaintiff,  navin^  taken 
out  letters  of  administration,(p^  according  to  the  form  prescribed  by  the 
preceding  statute,  and  bavins  oeen  appointed  by  order  of  the  Court  of 
Ghancenr,  in  a  suit  instituted  against  him,  to  collect  the  debts  of  the 
deceased,  broucht  an  action  to  recover  a  debt  due  to  the  testator;  the 
defendant  pleaded,  that  on  a  day  prior  to  the  commencement  of  the 
action,  the  executor,  to  whom  probate  of  the  will  had  been  granted, 
died.  On  demurrer,  the  plea  was  holden  bad  by  Rooke  and  Chambrej 
Js.,  {Alvenhtfj  C.  J.,  diseentientey)  on  the  ground,  that  the 
[  *790  ]  ^authority  of  the  special  administration  continued,  until  the 
appointment  of  a  new  representative,  notwithstanding  the  death 
of  the  executor.    Mr.  J.  Okambr^  observed,(j)  that  although  this  act 

!k)  6  Rep.  67,  b. 

/)  Freke  y.  Thomaa^  Salk.  39.  (m)  See  fonn  in  second  section. 

n)  See  form  in  third  section.  {oY Slater  v.  May,  2  Ld.  Raym.  lOYl. 

p)  TayntMi  y.  Hannay^  3  Bos.  k  Pul.  26.  {q)  3  Bos.  &  Pul.  33. 


(1)  In  Clare  Y.  Hedges,  (said,  in  1  Lntw.  342,  to  haYe  been  a(yadged  in  B.  T.  3  WiU. 
k  Ma.  B.  R.,)  it  was  holden,  that  such  administration  was  g^ntable  by  law :  and  the 
case  was  put  of  the  next  of  kin  being  in  parts  beyond  the  seas,  in  which  case  the  debt 
due  to  the  intestate  might  be  lost,  if  such  an  administration  could  not  be  granted. 
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iras  made  for  very  beneficial  purposes,  yet  many  of  its  provisions  had 
been  framed  with  a  very  short-sighted  view  of  lesal  consequence8.(l) 
However,  where  a  common  law  administration(r)  has  been  granted  to 
one  as  the  attorney,  and  for  the  benefit  of  the  absent  ezecator,  named 
in  a  will,  he,  and  not  the  executor,  is  the  legal  representative  of  the 
testator,  and  he  continues  to  be  so  during  the  life  of  the  executor,  or, 
at  all  events,  until  he  himself  takes  out  probate;  but  the  grant,  ipso 
faetOy  ceases  on  the  death  of  the  executor. 

8.  Pendente  Ltte^  or  pending  Litigation, — ^When  a  suit  is  commenced 
in  the  Ecclesiastical  Court  touching  the  validity  of  a  will(«)  or  right 
of  administration,  an  administration  may  be  granted  pending  the  suit, 
and  the  person  to  whom  it  is  granted  may  bring  actions  to  recover 
debts  due  the  deceased,  averring  that  the  suit  is  still  depending;  and 
such  administrator  may  be  sued,  inasmuch  as  he  is  for  the  time  com* 
plete  administrator.(^)(2!) 

4.  During  Lunact/, — Where  a  sole  executor,  or  next  of  kin,  happens 
to  be  a  lunatic  at  the  time  of  the  testator's  or  intestate's  decease,  the 
practice  is  to  make  a  limited  ^ant  of  administration  to  his  committee,(ii) 
if  he  has  been  found  a  lunatic  by  inquisition,  if  not,  to  a  residuary  lega- 
tee,(a:)  in  the  case  of  a  will,  or  to  the  next  of  kin(2^  of  the  person  enti- 
tled to  administration  in  the  case  of  intestacy*  In  a  C3ae{z)  where  a 
widow  administratrix  became  lunatic,  the  court  declined  to  revoke  the 
administration,  but  granted  administration  to  the  son  of  the  deceased, 
the  letters  granted  to  the  widow  being  first  brought  into  and  impounded 
in  the  registry,  in  order  to  be  re-dehvered  out  in  case  of  her  recovery. 
In  a  case(a)  where  one  of  two  executors  became  lunatic,  the  court 
granted  a  fresh  probate,  (the  former  probate  having  been  brought  in,) 
with  power  reserved  of  making  a  like  grant  to  the  lunatic,  wnen  he 
should  become  of  a  sound  mind  and  apply. 


lY.  Of  an  Executor  de  eon  Tort. 

An  executor  de  $an  tort  is  a  person  who,  without  any  authority 
derived  from  the  deceased  or  ordinary,  does  such  acts  as  belong  to  the 

(f)  Suwerkrop  t.  Day,  8  A.  ft  E.  624 ;  3  N.  &  P.  670. 

(t)  WoolUuton  V.  WaUctT,  Str.  917 ;  2  P.  Wms.  567,  8,  (7.,  recognized  by  Lord  Hard- 
wkke,  in  WUU  r.  Rich,  2  Atk.  285. 
(/)  Agreed  in  Impe  t.  Fitt^  2  Show.  69. 
(«)  Iniksffooda  o/FhUUpa,  2  Add.  336,  n.  (6). 

(x)  In  the  gooda  of  MUnet,  3  Add.  55.  (j/)  Exp.  JSv$lyn,  2  M.  ft  K.  3. 

(2)  In  the  goads  of  BmekeSf  I  Curt.  286 ;  and  see  1  Gas.  Temp.  Lee,  625. 
(a)  In  thegoodi  of  MarahaU,  1  Curt.  297. 

(1)  So  long  as  a  qualified  executor  Is  capable  of  exercising  the  authority  with  which 
he  ha«  been  invested  by  the  testator,  that  authority  cannot  be  conferred|  either  with  or 
without  limitation  by  the  ordinary,  surrogate,  or  court  of  probates,  or  any  other  person. 
And,  if  during  such  capability  of  the  executor,  administration  is  granted,  either  abso- 
lutely or  temporarily  to  another  person,  the  grant  is  void.  Oriffith  t.  leaner,  8  Cranch, 
Bep.  1. 

(2)  Adminiatc$kioT  pendente  lite  cannot  make  distribution  nor  pay  legacies.  JSUmaker'e 
eiUUe,  4  Watts,  34;  Commonwealth  y.  Mateer,  16  S.  ft  R.  416.  Nor  has  he  any  thing  to 
do,  as  such,  with  the  contest,  nor  can  he  charge  the  expenses  of  it  in  his  account.  Diet' 
niel^e  Appeal,  2  Watta,  332. 
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office  of  an  executor  or  adniixiiBtrator.(l)     As  to  tke  acts 
[  *791  ]  which  "^will  render  a  person  liable  as  executor  de  son  tart^  it 

(I)  The  American  reports  furnish  numerous  illustrations  of  the  principles  in  the  teit 
Thus,  it  has  been  held,  that  where  there  is  neither  will  nor  administration,  nor  repre- 
•entation  of  insolTencj,  the  intermeddling  of  a  stranger  with  the  effects  of  the  deceased, 
by  taking  them  into  his  possession  and  claiming  them  as  his  own,  or  appropriating  them 
to  his  use,  will  generally  constitute  such  stranger  an  executor  de  ton  tort.  Bacon  t.  Por- 
ifcer,  12  Gonn.  213.  So  a  grandson,  who  manages  the  estate  of  his  grandfhther,  receiving 
his  whole  property  and  paying  his  debts,  may  be  sued  after  this  as  the  executor  de  ton 
iort  of  his  grandfather.  Chanklelon  v.  WiUon,  1  Browne,  861.  But  in  South  Carolina, 
where  the  defendant  received  of  the  widow  of  A.  some  com,  and  credited  the  estate  of 

A.  for  the  same,  on  a  note  due  him  from  A.,  and  it  appeared  that  the  widow  was  neither 
executrix  nor  appointed  administratrix,  it  was  held,  that  the  defendant  could  not  be 
charged  as  executor  de  ton  tort  Johneon  r,  Oitiiher^  Harper,  S.  And  to  Mame,  it  was 
held,  that  where  a  father  made  a  voluntary  conveyance  to  his  son,  of  real  and  personal 
property,  who  disposed  of  the  property,  living  the  father,  an  action  would  not  be  against 
the  son  as  executor  in  his  own  wrong,  after  the  death  of  his  father.  Morrill  r.  MornU, 
1  Shep.  415.  And  where  a  widow  advertised  her  husband's  personal  property  for  sale, 
and  the  purchasers  knew  that  ahe  had  no  letters  of  administraiion.  it  was  held,  that 
th^  were  not  liable  as  executors  de  ton  tort  in  a  suit  by  a  creditor,  who  also  had  notice 
of  the  sale.  Nethit  r,  Taylor^  1  Rice,  296.  Where  a  son,  under  his  father's  will,  had 
interest  in  the  crop  growing  upon  the  land  devised  to  him  and  the  rest  of  the  family; 
yet,  upon  the  death  of  his  mother,  having  seised  upon  the  crop,  not  being  her  executor, 
or  administrator,  it  was  held,  that  his  interest  in  the  crop  would  not  shield  him  from 
liability  as  executor  de  ton  tort.  Semmet  v.  Porter,  Dudley,  Geo.  167.  But,  on  the  death 
of  the  principal,  If  the  surety  sells  property  to  indemnify  himself,  he  will  not  be  con- 
•idered  as  an  executor  de  ton  tort.  OreUly  T.  HtMirtckt,  2  Smedes  k  Marah.  3S8.  Nor  if 
a  surplus  remains  in  his  hands  is  he  chargeable,  if  decedent  had  no  lawful  representa- 
tive to  pay  it  to.  lb.,  and  see  Hawkint  v.  JohntoUf  4  Blackf.  21 ;  Chandler  v.  DavidtoHf 
t  Id.  86 1 ;  /b«<«r  y.  JV>w2ta,  4  Miss.  18.  And  see  the  curions  case  of  Cfrotlin  ▼.  Baker j  8 
Jd.  437,  which  was  decided  entirely  on  the  peculiar  circumstanees  existing  in  it  Broien 
▼.  Durbin,  5  J.  J.  Marsh.  170 ;  Johntton  v.  Duncan,  3  Litt.  163  ;  HoweU  v.  Smithy  2  M*Cord, 
516 ;  MiteheU  y.  Lunt,  4  Mass.  634 ;  WhUe  v.  Jfana,  26  Maine,  (13  Shep.)  361 ;  Wilton  v. 
Sudton,  4  Harring.  168;  Franeit  y.  Welch,  11  Ired.  215 ;  Leaeh  v.  PUtbiny,  15  N.  Hamp. 
137  ;  Seopille  y.  Fott,  3  Edw.  Qh.  203 ;  Oentrp  y.  Jonet,  6  J.  J.  Marsh.  148 ;  PhaUm  v. 
Hauteal,  2  M'Cord,  Ch.  423;  Meigan  y.  JfJJonauffh,  10  Watts,  287  ;  Lytley  y.  Clm-ke,  14 
Eng.  Law  &  Eq.  510.  The  executor  de  ton  tort  of  an  executor,  is  liable  at  common  law 
in  respect  of  the  debts  of  the  original  testator.  Meyrick  v.  Anderton,  14  Jur.  457 ;  19  L. 
J.,  Q.  B.  231.  An  executor  de  ton  tort,  is  not  entitled  to  an  action,  neither  is  he  liable  to 
one,  except  for  fhiud.  Fremcit  v.  Fe/cA,  11  Ired.  215.  Executors  de  ton  tort  are  only 
charg^ble  with  assets  which  come  to  their  hands;  they  have  no  right  to  reduce 
assets,  and  are,  therefore,  not  chargeable  for  not  reducing  and  administering  them. 
Kmnard  y.  Young,  2  Rich.  Eq.  247.  An  executor  de  ton  tort  cannot  retain  fbr  his 
•wn  debt  as  a^^dnst  other  creditors  of  the  estate.  lb.  But  he  may  pay  debts, 
eyen  one  to  wlSch  he  is  surety,  in  the  same  order  in  which  a  rightful  executor  is 
required  to  pay  them.  lb.  By  the  statutes  of  Mississippi,  an  executor  de  ton  tort 
is  only  liable  to  the  extent  of  assets  in  his  hands,  whether  he  err  in  pleading  or  not,  and 
judgment  should  be  rendered  against  him  in  the  ordinary  form.  IfUl  y.  ffenderton,  13 
S.  k  M.  688.  Where  the  insurers  of  a  ship  being  satisfied  that  she  was  lost,  firom  lapse 
of  time  since  she  had  been  heard  of,  paid  over  the  insurance  upon  her  to  the  owners, 
the  wife  of  the  master,  who  was  owner  of  one-fourth  part  of  the  ship,  receiving  his  share 
of  the  insurance  money  for  him,  on  the  supposition  that  he  might  be  alive,  no  adminis- 
tration on  his  estate  haying  been  taken  out,  it  was  held,  that  she  was  liable  to  a 
creditor  of  her  husband  as  executor  de  ton  tort.     White  y.  Mann,  13  Shep.  361. 

Persons  liable  as  executors  in  their  own  wrong,  are  not  liable  to  account  to  the  next 
of  kin,  but  to  the  executor  or  administrator  of  the  deceased,  duly  appointed.  Muir  v. 
Jhitteet  of  the  Leake  and  Wattt  Orphan^  Houte,  3  Bart).  Ch.  R.  477. 

The  promise  of  an  executor  de  ton  tort  to  pay  a  debt  of  the  deceased,  will  not  prevent 
the  bar  of  the  Statute  of  Limitations  to  a  suit  for  the  debt,  brought  against  him  after- 
wards, when  he  is  rightful  administrator.     Hailedon  v.  Whitetidet,  2  Strobh.  353. 

Where  judgment  has  been  rendered,  and  execution  issued  against  A.  as  principal,  and 

B.  as  executor  of  G.  as  surety,  and  the  execution  is  paid  off  by  B.,  and  B.  attempts  to 
obtain  satisfaction  upon  the  execution  fVom  A.,  the  principal  debtor,  A.  cannot  be  per- 
mitted to  prove  that  B.  was  executor  in  his  own  wrong  only,  and  not  the  rightfhl  execu- 
tor of  G.    WheUier  it  would  avail  him  if  he  could,  quture.    Marrit  y.  TTryiM,  4  Qeo.  52. 
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will  be  obserred:  Ist,  In  the  e6;e  of  int^taef/^  if  a  stranger  takes 
the  gooda  of  the  intestate,  and  uses  them,  or  8ells(i)  them,   this 

{b)  Rea^M  ctue,  5  Rep.  33,  b. 

A  Toluntaiy  sale  without  any  legal  compnlsion,  by  an  executor  de  son  tortf  confers  on 
hi£  purchaser  no  better  title  than  he  himself  had.     Carpenter  y.  Ooring^  20  Ala.  587. 

A  Toluntarj  purchaser  from  an  executor  de  ton  tort^  when  sued  in  trover  b j  the  right- 
ftil  administrator,  cannot  show,  in  mitigation  of  damages,  that,  since  his  purchase,  the 
executor  de  son  tort  has  paid  debts  which  the  administrator  was  bound  to  pay  in  due 
course  of  administration.  lb.  A  person  receiving  money  from  one  who  is  an  executor 
de  ton  tort,  which  he  applies  partly  in  payment  of  a  debt  due  to  himself  f^om  the  deceased, 
and  partly  in  payment  of  funeral  expenses,  retaining  a  small  balance  in  his  hands,  is  not 
an  executor  de  9on  iortj  but  it  may  be  evidence  thereof  in  connection  with  other  &cte. 
Igftle^  V.  Clarky  14  Eng.  Law  A  Eq.  510. 

The  defendant  having,  without  authority,  taken  possession  of  money  belonging  to  a 
deceased  Intestate,  and  deposited  it  in  a  bank,  withdrew  it,  and  delivered  it  to  a  persoa 
Biaking  a  claim,  which  the  defendant  knew  to  be  groundless :  Held,  that  he  was  respon- 
sible for  any  loss  of  the  money  in  consequence  of  such  delivery.  SeovilU  v.  Post,  3  Edw. 
Ch.203. 

Executora  de  son  tort  are  liable  to  account  to  distributees  or  legatees,  like  other  exe- 
cntocs,  and  cannot  rely  on  the  Statute  of  Limitations  to  protect  them  fh>m8ach  accoua^a* 
bility.    Hansford  v.  ElUoti^  9  Leigh,  Y9. 

A  husband  who  remained  in  possession,  after  the  death  of  his  wife,  of  property  to 
which  she  was  entitled  Jointly  with  the  next  of  kin  of  her  former  husband,  was  charged 
as  executor  de  son  tort  of  his  wife  and  her  former  husband,  in  a  nult  by  such  next  of  kin 
&r  an  account    Pukekn  v.  HoweeU^  3  M'Cord,  Gh.  423. 

So  a  man  may  be  constituted  an  executor  of  this  description,  by  buying  at  sheriff's 
sale  goods  of  the  intestate,  sold  under  an  execution  issued  upon  a  judgment  firaudulently 
confessed  to  him  by  the  intestate,  with  a  view  to  defeat  creditors.  OAome  v.  Moss^  7 
^hns.  161.  In  King  v.  Lyman^  1  Root,  104,  it  wae  held,  that  intermeddling  with  the 
goods  of  a  decedent,  under  a  bill  of  sale  from  him,  although  it  be  fraudulent,  will  not 
make  a  man  executor  de  son  tort.  But  see  Dorsey  v.  Smiihson^  6  Harr.  k  Johns.  61, 
wherein  it  vras  held,  that  if  a  bill  of  sale  be  fraudulent  as  to  creditors,  the  donee  is 
chaigeable  to  them,  to  the  full  extent  of  the  property  transferred,  ai  executor  de  eon  iofi 
of  the  donor. 

Where  a  person  drew  an  order  upon  his  agent,  who  was  in  possession  of  property  for 
the  purpose  of  selling,  upon  which  the  agent  himself  had  a  lien,  and  the  order  was  ac- 
cepted, and  the  drawer  then  died,  it  was  held,  that  such  order  was  essentially  an  assign- 
ment for  valuable  consideration,  and  that  the  agent  might  sell  the  property,  retain  his 
debt  and  pay  the  order,  without  incurring  the  responsibUlty  of  an  executor  de  son  tort. 
De  Basse  ▼.  Napier  et  a/.,  1  MKiJord,  107. 

Where  a  father  made  a  fraudulent  conveyance  of  slaves  to  his  son,  an  infant  of  tender 
years,  and  then  died,  and  the  slavea  were  taken  possession  of  by  the  grandfather  of  the 
inlkat)  for  the  use  and  benefit  of  the  infant,  it  was  held,  that  the  grandfather  was  liable 
as  executor  de  sen  tort  BaHey  v.  MUler^  5  Iredell ,  444.  One  who  administers  upoa 
the  estate  of  a  fraudulent  assignee,  upon  the  death  of  snch  assignee  may  be  sued  as  exe* 
cutor  de  son  tort  by  the  creditors  of  the  assignor,  and  this,  although  administration  nay 
have  been  granted  of  his  estate.  M^Morine  v.  Storey^  4  Dev.  k  Ba€t  188.  8o  an  ad- 
ndnistrator,  who  holds  property  of  the  intestate  under  a  fraudulent  conveyance,  is  liable 
as  an  executor  de  son  tort  Norfitei  v.  Middiekj  3  Dev.  221.  But  it  is  otherwise  where 
one  merely  sets  up  a  claim  to  the  goods  of  the  intestate  under  a  frandulent  conveyance 
and  thereby  injures  the  sale  of  them.  Barnard  y.  Oregory^  lb.  223.  It  makes  no  differ^ 
ence  that  there  is  a  rightful  executor  or  administrator  in  another  state.  Bophins  v. 
Jams,  4  B.  Moor.  124;  AtUn  v.  KimbaU^  3  Shep.  116 ;  Tucker  v.  WUUams^  Dudley,  S.  0. 
329 ;  ffotriand  v.  Dewes,  fi.  M.  Charit.  383  ;  Daisies  v.  Edwards,  6  Ala.  31 ;  Foster  v. 
Nomtm^  4  Missou.  18-,  Sturdevant  v.  Z>oow,  9  Ired.  365 ;  Stockton  v.  WUson^  3  Penn.  Rep. 
130.  Equity  will  not  prooeed  against  a  trespasser  as  executor  de  son  tort,  except  where 
there  is  no  remedy  at  law.    FenUy  v.  Farley,  1  M'Gord,  Gh.  606. 

One  who  intermeddles  with  the  goods  of  a  deceased  person,  after  the  will  is  proved  or 
administration  granted,  cannot  be  sued  by  a  creditor  as  executor  de  eon  tort,  unless  where 
he  claims  under  a  fraudulent  deed ;  but  otherwise  if  he  had  intenneddled  before  the 
appointment  of  an  administrator,  there  being  a  legal  administrator  at  the  date  of  the 
writ.    M'Monne  v.  Storey,  3  Dev.  k  Batt  87. 
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^11  make  such  fitranger  an  executor  de  9on  tort.{e)  2iidly,  In  the  case 
of  a  wUly{d)  and  a  regular  appointment  of  an  execator,  'who  proves  the 
will;  if  a  stranger  takes  the  goods,  and,  claiming  to  he  executor^  pays 
debts,  &c.,  and  intermeddles,  a%  execuicTj  he  may  for  such  express  ad- 
ministration, as  executor,  be  charged  as  an  executor  de  son  tort^  although 
there  is  another  executor  of  right.(l)  But  if,  after  the  executor  has 
proved  the  will,  and  administered,  a  stranger  takes  any  of  the  goods, 
and,  claiming  them  as  his  oum,  uses  and  disposes  of  them  accordmgly, 
this  will  not  make  him  in  construction  of  law,  an  executor  de  son  tort; 
because  there  is  a  rightful  executor,  who  may  be  charged  with  these 
goods  so  taken  from  his  possession,  as  assets,  and  to  whom  the  stranger 
will  be  answerable  in  trespass  for  taking  the  goods.  8rdly,  in  the  case 
of  a  tvilly  if  a  stranger  takes  the  goods  btfore  the  rightful  executor  has 
proved  the  will  or  tiken  upon  him  the  execution  thereof,  the  stranger 
may  be  charged  as  an  executor  de  son  tort;  for  the  rightful  executor 
shall  not  be  charged  with  any  goods  except  those  which  came  to  his 
hands  after  he  hM.  taken  upon  him  the  charge  of  the  will.(2)  If  a 
creditor  takes  an  absolute  bill  of  sale  of  the  goods  of  his  debtor,(6)  but 
agrees  to  leave  them  in  his  possession  for  a  limited  time,  and  in  the 
meantime  the  debtor  dies,  whereupon  the  creditor  sells  the  goods,  he 
thereby  becomes  an  executor  de  son  tort.{S)  The  slightest  acts  have 
been  deemed  sufficient  to  constitute  an  executor  de  son  tort{fyA) ;  as 
where  a  widow  milked  her  late  husband's  cows,  she  was  adjudgea  to  be 
an  executrix  de  son  tort.  So,  living  in  a  house  and  carrying  on  the 
trade  of  the  deceased^^)  (a  victualler.)  Where,  however,(A)  a  party 
receives  a  debt  due  to  the  estate  of  a  person  deceased  for  the  purpose  of 
providing  the  funeral,  he  will  not  thereby  become  chargeable  as  execu- 
tor de  son  tort^  unless  he  receive  a  greater  sum  than  is  reasonable  for 
that  purpose,  regard  being  had  to  the  estate  and  condition  of  the 


! 


c)  2  T.  R.  97.  (d)  6  Rep.  34,  a.  (e)  Edwards  T.  ffarben,  2  T.  R.  587. 

/)  Dyer,  166,  b.,  in  marg.  (^}  Hooper  t.  SummerMtt^  Wightw.  16. 

A)  Camdm  T.  FUtcKer^  4  M.  A  W.  378. 


No  person  can  be  charged  as  snch  in  Ohio.  Dixon  y.  Cauellf  6  Ohio,  633.  An  eze- 
cntor  dt  ion  tort  is  liable  to  lawfUl  executor,  administrator,  or  creditor.  If  there  be  a 
lawftil  executor  they  maj  be  sued  Jointly  or  separately,  by  a  creditor.  The  executor  di 
$on  tort  is  liable  only  to  amount  of  assets  in  his  hands,  and  he  may  be  declared  against 
as  rightful  executor.  Stockton  v.  Wilton^  3  Penn.  130.  A  man  may  be  charged  as  exe- 
cutor de  ton  tort  for  goods  that  came  to  him  by  assignment  or  conveyance,  firom  the 
deceased,  if  fraudulent.  lb.  See  Baekhotue  ▼.  Jett^  1  Brock.  500;  Staples  y.  Bradbwy^ 
8  Greenl.  181 ;  Olenn  v.  SmUhj  2  Gill  &  J.  493.  The  wife  of  a  person  who  leayes  his 
&mily  in  a  destitute  condition,  and  dies  from  home,  is  not  executrix  de  eon  tort,  when 
■he  uses  his  property  in  support  of  her  family  and  in  payment  of  debts,  before  she  had 
any  certain  knowledge  of  his  denth.    Brown  y.  Benight^  3  Blackf.  39. 

(1)  This,  howeyer,  has  been  denied  by  Lord  Kenyon^  in  Hall  y.  Elliot^  Peake  N.  P.  C. 
87,  and  by  Sir  T.  Plummery  in  Tbtnlin  y.  Beckj  T.  k  R.  438 ;  those  judges  maintoining  that 
there  cannot  be  a  rightf^il  executor  and  an  executor  de  ton  tort  at  the  same  time. 

(2)  But  intermeddling  with  the  landt  of  the  deceased  will  not  make  a  person  executor 
de'  ton  tort,  MUehell  y.  Luntf  4  Mass.  Rep.  659.  Nor  can  lands  of  an  intestate  be 
sold  under  a  judgment  obtained  against  such  executor.  Ifate  y.  Van  Swearw^eHf 
7  8.  ^  R.  192. 

(3)  S.  P.  Dortey  y.  SnuUheon^  6  Har.  k  J.  61.  See,  howeyer,  King  y.  Lyman^  1  Root, 
104.    De  Beate  y.  Napier^  1  M'Oord,  107. 

(4)  The  jury  are  to  determine  whether  the  acts  are  sufficiently  proyed ;  but  the  ques- 
tion, whether  executor  de  eon  tort,  or  not,  is  a  conclusion  of  law.  2  T.  R.  99. 
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deceased,  which  is  a  qnestion  for  the  jury.  But  a  sin^lQ-ais:!; 
of  wrons  in  taking  the  goods  of  the  intestate,  ^though  it  maV  .[  '*'792  ] 
be  sufficient  to  miSce  the  party  an  executor  de  ton  tart,  with' 
respect  to  creditors  who  may  choose  to  sue  him  in  that  character^yet  will 
not  give  him  any  right  to  retain  them  as  against  the  lawful  admii\istra- 
tor.  In  trover  for  a  quantity  of  iron,(V)  it  appeared  that  the  g'oods  in 
question  had  been  originally  sold  by  the  defendant  to  the  intestate,' tixat 
on  his  death,  they  not  having  been  paid  for,  on  application  to  the  inte'ek 
tate's  widow  for  that  purpose,  she  delivered  them  back  to  the  defendant 
in  satisfaction  of  his  demand.  No  other  acts  were  stated  to  have  beett 
done  by  the  widow,  to  show  that  she  had  before  taken  upon  herself  to 
act  as  executrix.  It  was  holden,  that  the  plaintiiT,  as  rightful  admin- 
istrator, was  entitled  to  recover  the  value  of  his  eoods. 

A.  had  pledged  goods  to  B.  for  a  debt ;  B.  died,  and  the  parish 
officers  took  the  goods,  and  gave  them  to  J.,  the  carpenter,  who  made 
B.'s  coffin,  on  condition  of  his  paying  B.'s  rent  and  the  funeral  ex- 
penses :  it  was  holden,(A;)  that  by  taking  these  goods,  the  parish  officers 
became  executors  de  $on  tart;  and  that  if  they  sold  the  goods  to  J., 
they  would  be  liable  to  A.  in  trover,  because  such  a  sale  was  so  incon- 
sistent with  the  bailment,  as  to  revest  the  right  of  possession  in  A.  A 
person  who  possessses  himself  of  the  effects  of  the  decea8ed,(Z)  under 
the  authority,  and  as  agent  for,  the  rightful  executor,  cannot  be  charged 
as  an  executor  de  son  tart.  The  plaintiff  having  received  a  horse  be- 
longing to  the  intestate,(97»)  from  the  defendant,  in  remuneration  of 
services  perfonned  at  the  request  of  the  defendant,  about  the  funeral  of 
the  intestate,  afterwards  administered  to  the  estate,  and  brought  trover 
against  the  defendant  for  the  value  of  the  horse,  so  received  by  himself 
before  he  became  administrator.  It  was  holden,  by  Dolben  and  Eyre%j 
Js.,  that  the  plaintiff,  being  a  particeps  eriminis  in  the  very  act  he  com- 
plained of,  should  not  be  permitted  to  recover  upon  it  against  the  per- 
son with  whom  he  had  colluded.  But  HbUj  C.  J.,  was  of  a  different 
opinion,  conceiving  that  in  this  case,  if  a  stranger,  or  third  person,  had 
taken  out  letters  of  administration,  an  action  might  have  been  main- 
tained against  the  defendant  by  such  an  administrator  for  the  recovery 
of  the  horse ;  and  here  the  plaintiff  was  a  third  person :  far  being  ad- 
minutratar,  he  «uec2,  and  would  recover,  in  the  right  of  the  intestate. 
An  act  done  by  a  person  as  executor  de  eon  tort,  will  not  bind(7i)  him 
after  he  becomes  rightful  administrator.  An  executor  de  eon  tort  must 
be  declared  against  as  a  rightful  executor.(o)(l)    See  further  on  the 

ft)  Mountford  y.  QiUon,  4  East,  441. 

\k)  Samuel  r.  Morrii,  6  0.  ft  P.  620,  Aldersan,  J. 

[/)  ffaU  T.  BUioU,  Peake'8  N.  P.  C.  86. 

(m)  WkiiehaUr.  Squire^  Garth.  103;  Salk.  294;  Skin.  274;  3  Hod.  276,  iS'.  0. 

(n)  Doe  d.  Hornby  t.  GUnn^  1  A.  &  E.  49 ;  3  Ney.  ft  M.  837.  (o)  Yely.  137. 

(1)  An  action  cannot  be  maintained  bj  the  children  of  an  intestate  against  snch 
ezecQtor,  to  recover  the  property  in  his  hands,  while  the  creditors  of  the  estate  remain 
unpaid.     Lee  r.  Wright^  1  Rawle,  149. 

Bzecntor  de  ton  tori  is  to  be  saed  as  execntor,  and  not  in  his  individnal  capacity,  for 
embezzling  g^ds  of  the  deceased.  Bwkmmeter  r,  Ingam,  Brayt.  116.  And  he  may 
make  defence  as  rightful  executor.  Stockton  t.  WUeon,  3  Penna.  129.  So  one  sned  as 
executor  and  defbnding  as  snchi  will  be  liable  as  executor  de  eon  tort.   Davit  T.  Comutty^ 


TM  BXEODTOB. 

subject  of  :es,6eiit<Mr  de  $on  tart  under  Sect.  IX.  po$t,  p.  813,  Qf  the 
Bight  of^JE^etainer. 


[*T99.]  *V.  OftJie  JDisposition  of  the  Estate  of  the  Deceased^  and  of 
/'.,  •'  the  Order  in  which  such  Disposition  ought  to  be  made.{l) 

-l^Qie  order  of  payment,  whicli  ought  to  be  observed  by  executors  and 

a^inistrators  in  the  diBposition  of  the  estate  of  the  deceased,  is  as 

*.'J[c11owb: — ^1.  Funeral  charge8,(2)  expenses  of  probate,  cr  taking  out 

'.  4  B.  Monroe,  136  ;  Brawn  t.  Durbinf  6  J.  J.  Marah.  170 ;  Ortgory  t.  Forretier^  1  MH^ord, 
Gh.  318  ;  FleatantY,  Glatcock^  1  S.  &  M.  17  ;  Hill  t.  ffender^otij  13  Id.  688. 

(1)  For  a  fall  consideration  of  this  subject  the  reader  is  referred  to  2  Williams  on  Ex. 
848,  and  cases  cited  in  notes  to  4th  Am.  ed. 

(2)  in  stiictnesS)  no  Aineral  expenses  are  allowed  against  a  creditor,  except  for  (lie 
coffin,  ringing  the  btil,  parson,  clerk,  and  bearer's  fee ;  but  not  for  the  pall  or  ornaments. 
Per  ffolt,  C.  J.,  in  SheUey't  case,  Salk.  296.  The  usual  method  is  to  allow  6/.  Bull.  N.  P. 
143.  This  sum  was  allowed  bj  Lord  Hardvneke^  O.  J.,  In  Smith  v.  DavU^  Middlesex 
Sittings  after  M.  T.  10  Oeo.  XL,  MSS.  As  against  a  creditor,  the  rule  of  law  is,  that 
no  more  ahall  be  allowed  for  fnneral  expenses  than  is  necessary;  in  considering  what  is 
necessary,  regard  must  be  had  to  the  degree  and  condition  In  life  of  the  party.  Hancoek 
T.  Fodfnare^  I  S.  k  Ad.  260,  in  which  case  79Z.  was  holden  to  be  too  large  a  sum  as 
against  a  creditor  for  the  funeral  expenses  of  a  captain  in  the  army  on  half-pay.  See 
fiirther  on  tJiis  point,  Edwtrdt  r.  Sdwardf^  4  Tyr.  444 ;  2  Cr.  &  M.  612.  An  executor  who 
gives  no  order  for  the  funeral,  is  liable  only  to  the  extent  of  the  expenses  suitable  to  the 
rank  and  circumstances  of  the  testator,  unless  he,  as  an  individual,  and  not  in  his  cha- 
racter of  executor,  ratifies  the  orders  given,  in  which  case  he  is  liable  for  the  whole 
expense.  Briee  v.  WiUon,  3  Nev.  ft  M.  612 ;  8  A.  ft  E.  349,  n.  Whether  the  fiineral  is 
ordered  by  the  executor  or  another  person,  the  estate  must  pay  the  reasonable  expenses, 
and  can  in  no  event  be  liable  beyoud  them.  Oreen  v.  Salmon,  8  A.  ft  E.  348.  See  also 
Lucy  V.  Walrondj  3  Bingh.  N.  0.  841,  a«te,  p.  Y87;  Royera  v.  Price,  3  Y.  ft  J.  28.  But 
if  then  are  assets,  the  allowance  shall  be  according  to  the  estate  and  degree  of  the 
deceased.  In  Stag  v.  Funtir,  3  Atk.  119,  the  testator  having  desired  to  be  buried  at  a 
church  thirty  miles  distant,  and  it  not  being  clear  that  there  would  be  a  deficiency, 
Lord  Hardwicke,  Ch.,  allowed  60Z.  for  funeral  expenses.  So  in  Ojfley  v.  QffUy,  Prec. 
Oh.  26,  600^.  were  allowed,  in  respeet  of  the  testator's  quality,  and  his  having  been 
buried  in  his  own  country.  Administrators  are  allowed  a  moderate  sum  for  the  monra- 
ing  of  widow  and  children,  although  the  estate  be  insolvent  Woo^%  EaU,  1  Ashm.  314. 
Where  one  sends  for  his  wife  and  children,  being  taken  sick  from  home,  to  see  him,  and 
dies  before  they  arrive,  the  executor  is  allowed  to  charge  the  expenses  in  his  adminis- 
tration aoconnt  Jtnmwn  v.  Hapg<H>d,  10  Pick.  77.  Estate  of  testator  is  not  liable  for 
funeral  expenses  of  his  widow.  LawdU  v.  KreidUt,  3  Rawle,  300 ;  EUU  v.  BUia,  12 
Pick.  178.  Nor  can  an  administrator  charge  in  his  account  expenses  paid  in  support  of 
widow.  Wathhvm  v.  HaU,  10  Id.  429.  He  is  allowed  the  expenses  of  an  agent,  if 
reasonable  and  proper,  whether  the  will  authorises  It  or  not  if  Wharion  v.  ^0isoii| 
1  Hopk.  28 ;  Vanderheydm  v.  Vanderheydm,  2  Paige,  287. 

The  personal  estate  must  first  be  exhausted  before  the  real  can  be  resorted  to  for  pay- 
ment of  debts.  But  where  there  is  a  specific  lien  on  land  devised  as  a  mortgage ;  or 
where  the  land  is  devised  on  condition  of  paving  the  debts ;  or  where  the  debts  are 
directed  to  be  paid  out  of  the  estate  devised,  tne  real  estate  will  be  ^f«<  resorted  to.  So 
where  it  is  apparent  from  the  will  that  the  tettator'a  isUention  was  that  the  legacies  should 
be  paid  entire,  and  the  debts  discharged  out  of  other  fhnds,  such  intention  will  be  carried 
into  eifect.  Where  the  will  contains  no  directions,  ehattda  specifically  bequeathed  are 
liable  to  the  payment  of  a  judgment  before  the  real  estate.  Fritekard  v.  ffiekt,  1  Paige,  270. 
Personal  property,  not  legally  and  effectually  disposed  of  by  will,  is  the  primary  fund, 
althongfa  there  is  a  direction  to  pay  debts  out  of  the  rents  of  real  estate,  unless  it  is  evi- 
dent testator  contemplated  his  dying  intestate  as  to  some  of  his  personal  estate,  and 
intended  to  exempt  it  for  the  benefit  of  next  of  kin.  The  mere  charging  a  secondary 
ftind  is  not  sufficient,  unless  such  intention  appears  also  for  the  benefit  of  residuary 
legatee,  or  some  other  person ;  and  when  it  appears  that  he  so  intended  to  exonorate  the 
primaiy  tmd  for  the  benefit  of  residnacy  legatee  a  lai>8e  of  the  residaazy  bequest  restores 
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letters  of  adminiBtratlon.(p)    2.  DehtB  dae  to  the  king,  by  record/1^ 
or  specialtj.(2)    3.  Debts  dae  to  the  poet-oflKce,  not  exceeding  5L;{q) 
debts  due  from  an  ovn^eer  of  the  poor,  bj  virtiie  of  his 
office.(r)(a)    4.  Debts  by  judgments  *in  the  Court  of  King's  [  ^794  ] 
B^ich,  Common  Pleas,  and  Exchequer,  doggetted(4)  according 


i: 


p)  1  BoL  Afar.  92S,  (S.)  pi.  1 ;  Dr.  and  Stud.  Dial.  ),  c.  10. 

q)  Stet  9  Ann.  c.  10,  a.  30.  (r)  StuL  17  Qeo.  II.  C.  38^  B,  a. 


the  residfaAiy  ftand  to  its  original  liability.  Hamlty  v.  JameM^  6  Paige,  318;  Rogen  y, 
Rogen,  3  Wend.  503. 

(1)  Fines  and  amerciaments,  in  the  King*!  conrtft  of  record,  are  debts  of  record. 
Went  Off.  Bzor.  eh.  12. 

(3)  By  statute  33  Hen.  Till.  c.  39,  it  is  enacted,  "that  all  obligations  and  specialties 
for  any  cause  concerning  the  King,  shall  be  taken  domino  regi,  and  shall  be  of  the  same 
force  and  efl^tas  a  statute  staple."  The  acts  of  Congress  of  March  3d,  1797,  and 
March  2d,  1799,  giro  a  preference  to  the  United  States,  in  the  administration  of  an  insol- 
vent estate.  See  upon  this  point.  Commonwealth  v.  Lewia^  6  Binn.  266 1  UnUed  State§ 
Y.  lUhsr,  2  Cranch,  391.    See  2  Wms.  on  Bx.  848,  cited  tupra, 

(3)  By  statute  17  Geo.  II.  c.  38,  s.  3,  executors  of  orerseer  shall  pay,  out  of  his  assets, 
all  moneys  due  received  by  virtue  of  office,  before  any  of  his  own  debts  are  satisfied.  A 
similar  provision  is  contained  in  statute  ^kb  Will.  lY.  o.  40,  s.  12,  respecting  executors 
of  persons  intrusted  with  the  moneys  or  effects  of  friendly  societies ;  and  by  statute  3  ft  4 
Will.  nr.  c.  14,  s.  28,  respecting  executors  of  officers  of  savings  banks. 

(4)  At  common  law,  executors  and  administrators  were  bound  at  their  peril  to  take 
conusance  of  debts  of  l^e  testator  upon  record.  LkUeton  v.  HibbmB,  Cro.  Bliz.  793. 
Hence,  to  an  action  on  a  judgpnent  recovered  against  testator  or  intestate,  executors  or 
admlnistratoTS  could  not  plead,  that  they  had  exhausted  the  assets  in  payment  of  debts 
of  an  inferior  nature,  without  notice  of  the  judgment.  To  obviate  the  mischiefii  to 
which  personal  representatives  were  liable,  from  the  difficulty  of  finding  such  judgments, 
the  statute  4  ft  5  Will,  ft  Ma.  c.  20,  s.  2,  directed,  <*that  the  proper  officers  of  the  Courts 
of  Common  Pleas,  King's  Bench,  and  Bxehequer,  should  make  a  docket  of  all  judgments 
eotered  in  the  respectire  courts."  The  mode  in  which  the  docket  was  to  be  mside  was 
detailed  in  the  second  section;  and  by  sect.  3,  "judgments  not  docketed  as  the  seoon<it 
section  directed,  had  not  any  preference  against  executors  and  administrators  in  the 
administration  of  their  testator's  or  intestate's  estates.'*  The  constmcUon  which  was 
pat  on  this  section  was,  tliat  the  judgments  not  docketed  are  thereby  placed  on  a  lerel 
with  simple  contract  debts.  Hiekey  t.  Haytir,  6  T.  R.  384.  Hence,  to  an  action  on  a 
simple  contract  debt  of  testator  or  intestate,  the  personal  representatlTe  could  not  plead 
an  outstanding  judgment  recoTered  against  testator  or  intestate,  in  C.  B.,  B.  R.,  or  Bx- 
ehequer, if  it  had  not  been  docketed  as  the  statute  directs.  8ud  v.  Rork^^  1  Bos.  ft 
Put  307,  cited  in  Hall  r.  Tapper,  3  B.  ft  Ad.  606.  But  now,  by  an  Act  for  the  better 
Protection  of  Purchasers  against  judgments,  ftc,  (2  ft  3  Tict  c.  11,  s.  1,)  no  jtidgment 
shall  hereafter  be  docketed  under  the  provisions  of  the  foregoing  statute,  (4  ft  5  Will,  ft 
Ha.  c.  20,)  but  all  such  dockets  shall  be  finally  closed  after  the  4th  June,  1839,  without 
pr^udice  to  the  operation  of  any  judgment  already  docketed  and  entered  under  that  act, 
except  BO  fiar  as  any  such  judgment  may  be  affected  by  the  provisions  contained  in  the 
2  ft  3  Vict,  ell;  and  by  sect.  2,  no  judgment  already  docketed  shall,  after  the  Ist 
August,  1841,  afllBct  any  lands,  tenements,  or  hereditaments,  as  to  purchasers,  mortga- 
gees, or  creditors,  unless  and  until  such  memorandum  or  minute  thereof,  as  is  prescribed 
ia  1  ft  2  Vict.  c.  110,  s.  19,  shall  be  left  with  the  senior  Master  of  the  Court  of  Common 
Pleas  at  Westminster,  who  shall  forthwith  enter  the  same  in  manner  thereby  directed  in 
regard  to  judgments,  together  with  the  date  of  the  year  and  day  of  the  month  when  such 
memorandum  or  minute  was  lefl ;  for  which  the  officer  is  entitled  to  the  sum  of  6«.  And 
by  sect  4,  all  judgments  of  any  of  the  superior  courts,  decrees  or  orders  in  any  court  of 
equity,  rules  of  a  court  of  common  law,  and  orders  in  bankruptcy,  or  lunacy,  which  have 
been  registered  under  the  1  ft  2  Vict.  c.  110,  or  shall  hereafter  be  so  registered,  shall  be 
void  after  five  years  from  entry,  unless  alike  memorandum  is  left  with  the  senior  Master, 
who  BhaU  re-enter,  and  so,  totUs  quotiety  at  the  expiration  of  erery  five  years.  See  also, 
Stat.  3  ft  4  Vict.  c.  82.  If  a  judgment  be  satisfied,  or  only  kept  on  foot  to  injure  other 
creditors,  or  if  there  be  any  defeasance  of  the  judgment  then  in  force,  then  the  judgment 
will  not  avail  to  keep  off  other  creditors  fVom  their  debts.  Went.  Off.  Bxor.  c.  12. 
Between  one  judgment  and  another,  precedency  or  priority  of  time  is  not  material,  but 
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[  *795  ]  to  direotioQB  of  stat.  4  &  5  Will,  k  Ma.  "^e.  20 ;  by  jndgmentg 
in  other  courts  of  record  ;(1^  by  decrees  in  courts  of  equity  ;(•) 
according  to  their  respectiTO  priorities.(2)  Recognizances  at  com- 
mon law ;  statutes  merchant  and  staple  ;{t)  and  recognizances  in  the 
nature  of  statute  staple,  pursuant  to  stat.  23  Hen.  VUI.  c.  6.(3) 
6.  Arrears  of  rent  due  at  the  death  of  the  testator  or  intestate,  either 
on  a  parol  Iease(4)  or  lease  by  deed  ;(5)  debts  by  specialty,  as 
[  "^796  ]  bonds  ;(6)  damages  upon  covenants  '^brpken,(T)  &c.     7.  Debts 

(a)  Searle  y.  Lane^  2  Yern.  88 ;  Buhop  v.  Godfrey^  Prec.  in  Chanc.  179,  Finch's  ed.;  1 
k  2  Yict.  c.  110,  8.  18.  [It  is  now  become  the  eatablished  doctrine,  that  a  decree  of  the 
Court  of  Chancery  is  equal  to  a  jadgment  in  a  court  of  Uw ;  3  P.  Wms.  401,  n«  ^P.) ; 
S.  P.  per  OibsoHf  J.,  Shaw  y.  IfCameron,  11  S.  ft  R.  255.  Seeutf  as  to  a  decree  or  the 
Orphans'  Court,  confirming  a  settlement  of  an  administration  account,  from  which  a 
balance  appears  to  be  due  hj  the  executor.  See  also,  JEvant  t.  TaUm^  9  S.  ft  R.  252 ; 
and  where  an  executrix  of  A.,  who  was  greatly  indebted  to  diYers  persoiis,  in  debts  of 
different  natures,  being  sued  in  chancezy  by  some  of  them,  appeared  and  answered  im- 
mediately, admitting  Sieir  demands,  (some  of  the  plaintiffs  being  her  own  daughters,) 
and  others  of  the  creditors  sued  the  executrix  at  law,  where  the  decree  not  being  plead- 
able, they  obtained  judgments ;  yet  the  decree  of  the  Court  of  Chancery,  being  for  a  jast 
debt^  and  having  a  real  priority  in  point  of  time,  (not  by  fiction  and  relation  to  the  first 
day  of  term,)  was  preferred  in  the  order  of  payment  to  the  judgments ;  and  the  executrix 
protected  and  indemnified  in  paying  obedience  to  such  decree,  and  all  proceedings 
against  her  at  law  stayed  by  injunction.  Moriee  t.  The  Bank  of  England,  Decreed  first 
at  the  Rolls,  by  Sir  Josqfh  Jekyll^  Aug.  1736,  which  decree  was  affirmed  by  Lord  7U- 
6ol,  C,  (Ca.  Temp.  Talb.  217,)  Nov.  1736,  and  Lord  Talbot  a  decree  was  afterwards 
affirmed  in  Parliament,  (4  Bro.  P.  C.  287,  ed.  fo.  2  Bro.  P.  C.  466,  Tomlin's  ed.,)  May 
24,  1737.     See  also,  Sfurfio  y.  Powell^  3  LeY.  356.] 

{t)  4  Rep.  69,  b.,  60,  a. ;  1  Rol.  Abr.  926 ;  4  Rep.  28,  b. 

he  who  first  sueth  the  executor  must  be  preferred ;  and  before  execution  sued,  it  is  at 
the  election  of  the  executor  to  pay  whom  he  will  first.    Went.  Off.  Exor.  c.  12. 

(1)  A  judgment  obtained  before  a  justice  of  the  peace,  and  filed  in  the  Common  Pleas, 
or  made  known  to  the  administrator,  is  entitled  to  the  same  priori^.  ScqU  y.  Bamtejf^ 
1  Binn.  221. 

(2)  A  simple  contract  creditor  obtains  no  preference  by  a  judgment  against  executors. 
The  order  of  payment  of  the  debts  .of  a  dec^ent  is  according  to  the  nature  of  the  time 
of  his  decease.  Soott  Y.  Ram$eyy  I  Binn.  Rep.  221.  See  Xe^per  y.  Zetott,  16  S.  ft  R.  108 ; 
Den  Y.  ffiUmany  2  Halsted,  180 ;  Centre  y.  BUlmffhuretf  1  Cowen,  33. 

(3)  This  must  be  understood  of  recognisances  and  statutes /oi/edei,  where  the  recog- 
nizances are  for  keeping  the  peace,  good  behaYiour,  ftc,  and  the  statutes  are  for  per- 
forming coYcnaots,  ftc.  A  recognisance  not  enrolled  was  considered  in  Bothondy  y. 
Fairfax^  1  P.  Wms.  334,  as  a  bond,  (the  sealing  and  acknowledging  of  the  recognisance 
supplying  the  want  of  deliYery,)  and  to  be  paid  as  a  specialty  debt.  A  recognisance,  in 
its  proper  sense,  is  nothing  more  than  a  debt  of  record  to  the  crown,  defeasible  in  a  par- 
Uoular  OYent     Rez  y.  Dover ^  Mayor,  ^c,  1  Cr.  M.  ft  R.  726 ;  6  Tyrw.  279. 

(4)  Arrears  of  rent  on  a  parol  lease,  which  is  determined,  are  in  equal  degree  with  a 
bond  debt;  because  the  contract  remains  in  the  realty,  though  the  term  be  determined. 
Newport  y.  Godfrey,  3  Lcy.  267,  and  2  Ventr.  184.  See  an  exposition  of  this  case  by 
Holty  C.  J.,  in  Cage  y,  Acton,  Ld.  Raym.  516. 

(5)  A  debt  due  for  rent  reserYed  upon  a  demise  by  deed,  or  by  parol,  (Brown  y.  Solyoak, 
Bam.  290,)  is  in  equal  degree  with  a  bond  debt.  Cage  y.  Aeton,  Carth.  611;  1  Salic. 
236,  cited  by  Denman,  C.  J.,  and  LUtledaU,  J.,  in  Davie  y.  Oyde,  2  A.  ft  S.  626,  and 
ante,  p.  679. 

(6)  A  bond  with  a  penalty  conditioned  for  the  payment  of  a  less  sum  of  money  on  a 
day,  not  arriYed  at  the  death  of  testator,  may  be  pleaded  by  his  executor  as  a  specialty 
debt,  (Lemun  y.  Foohe,  3  LeY.  57,)  as  well  as  a  forfeited  bond ;  but  there  is  this  distinc- 
tion between  them — ^that  in  the  case  of  a  bond  forfeited,  the  penalty  is  the  legal  debt, 
and  assets  may  be  coYered  to  that  amount;  but  in  the  case  of  a  bond  not  forfeited, 
the  executor  by  discharging  it  may  saYC  the  penalty,  the  assets  can  be  coYered  only 
to  the  amount  of  the  sum  mentioned  in  the  condition.  Bank  of  England  y.  Morice,  Str. 
1028 ;  Frazer  Y.  Tunis,  1  Binn.  254.    Where  there  are  several  debts  by  specialty,  all  due 

(7)  See  note  (7),  next  page. 
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by  simple  oontractB,  as  bills  of  6xcbaiig6,(l)  promissory  notes, 
A;c.^2)  8.  Legacies,  &c.  An  ezecntor  should  not  be  too  precipitate  in 
paying  legacies ;  for  if  an  executor  pays  away  a  residue  without  pass- 
mg  his  accounts  in  the  Court  of  Chancery,  he  does  it  at  his  own  risk, 
and  he  will  be  held  personally  liable  (to  the  extent  of  the  assets  received) 
to  the  payment  of  debts  of  which  he  had  no  notice  at  the  time  of  dis- 
tribution ;{u)  but  if  in  the  distribution  of  assets  a  creditor  mislead 
an  executor  either  by  laches  or  express  authority,  so  as  thereby  to  in- 
duce the  executor  to  pursue  a  course  he  would  not  otherwise  have  pur- 
sued, the  creditor  is  precluded  from  complaining  of  an  insufficiency  of 
a8sets.(a;) 

VI.  Admission  of  assets.(S) 
While  an  executor  is  passiye,  he  is  chargeable  only  in  respect  of  the 

(tf)  ShatehbuU  T.  Feamheadj  3  My.  k  Gr.  122 ;  MiU  ▼.  Oomme^  1  Beay.  540. 
\x)  Riehardi  ▼.  Browne^  3  Bingh.  N.  G.  499,  per  Tindal,  G.  J. 

■  '  II.--  II  .  ,  !■■.    I         j^^.^^ 

and  payable  at  the  death  of  the  testator,  if  suit  is  not  commenced  by  any  of  the  creditors, 
and  notice  thereof  giren  to  the  executor,  he  may  give  the  preference  to  whom  he  pleases : 
and  if  he  be  a  creditor  himself,  he  may  pay  himself  first.  Went.  Off.  Exor.  c.  12.  With 
respect  to  contingent  securities,  such  as  bonds  to  save  harmless,  for  the  performance  of 
coTenants,  Ac,  before  any  breach  of  condition,  they  shall  not  stand  in  the  way  of  debts 
of  an  inferior  degree,  ffawkiru  t.  Dajf,  Ambl.  160.  Any  roluntary  bond  is  good  against 
an  executor  or  administrator,  unless  some  creditor  be  thereby  deprived  ^of  his  debt. 
Indeed,  if  the  bond  be  merely  voluntary,  a  real  debt,  though  by  simple  contract  only, 
shall  have  the  preference ;  but  if  there  be  not  any  debt,  then  a  bond,  however  voluntary, 
most  be  paid  by  an  executor.  Voluntary  bonds  given  to  be  paid  after  death,  take  place 
of  legacies,  but  not  of  debts  by  simple  contract  Per  Ld.  Gh.  Hareourt^  Powell  v.  Wood, 
MS.  Gases  in  Chancery,  p.  84,  LiAColn's-Inn  Library,  Bookcase  A.  A  voluntary  bond 
is  postponed  in  equity  to  debts  by  simple  contract.  Gases  Temp.  Hardwlcke,  by  West, 
p.  240. 

(7)  Covenants  running  with  the  land  are  binding  on  the  executors,  although  not  ex- 
prsssly  named.    See  Went  Off.  of  Bxors.  178,  edit  1763. 

(1)  See  Teomant  v.  Bradtkaw,  Garth.  373.  A  breach  of  trust  is  considered  but  at  a 
Bunple  contract  debt     Verwm  v.  Fowdry,  2  Atk.  119. 

(2)  Gannot  discharge  his  own  debt  in  preference  to  others  of  superior  dignity,  but 
may  give  it  preference  over  others  of  equal  degree.  Page  v.  Patton^  6  Peters,  304;  Deckv 
V.  JftOcr,  2  Paige,  149.  If  he  overpays,  he  is  allowed  to  take  the  place  of  the  creditor, 
but  must  prove  the  debt.  Waikin»  v.  JOonetif  I  Bland,  531.  If  he  advances  money  in 
the  regular  discharge  of  his  duty  to  pay  a  creditor,  he  is  entitled  to  stand  in  his  place. 
Ormer^B  Ett,^  2  Watts,  414.  A  creditor  who  neglects  to  present  his  claim  till  after  report 
of  auditors  is  barred.  Mitehdffa  IStt^  lb.  87;  Smith's  Eh,^  1  Ashm.  352.  See  2  Williama 
on  Bx.  1529,  and  notes  to  4th  Am.  ed. 

If  an  estate  is  tolventy  it  is  no  deoattavU  to  pay  a  simple  contract  debt  before  a  judg- 
ment BiUmffton^s  Apptdl^  3  Rawle,  51.  If  insolvent,  it  is  a  devastavit  to  give  any  por- 
tion to  support  widow  and  children.    lb. 

There  is  a  distinction  between  the  liability  of  executor  to  creditors  and  to  legatees. 
IfNiair's  Appealf  4  Rawle,  148.  A  legacy  given  to  an  executor  as  such  does  not  vest 
unless  he  qualifies.  Rothmahkr  v.  Myers,  4  Dessaus.  215.  A  creditor  who  within  the 
year  has  received  his  debt  of  the  administrator,  is  not  bound  to  refund,  although  th« 
estate  turns  out  to  be  insolvent     Carson  v.  JfFarland,  2  Rawle,  118. 

(3)  All  separate  debts,  mentioned  in  the  inventory,  shall  be  deemed  assets  in  the  exe- 
cutor's hands ;  but  the  executor  may  discharge  himself  by  showing  the  demand  and  re- 
fusal of  them.  Sheilas  case,  per  Bolt,  G.  J.,  Salk.  296.  In  the  inventory,  which  the 
defendant  had  exhibited  in  the  Bcclesiastical  Gourt,  were  inserted  several  debts  due  and , 
outstanding,  which  defendant  charged  herself  with  when  received  or  recovered ;  Lord 
Hardwkks,  0.  J.,  put  the  defendant  on  proof,  that  she  could  not  recover  those  debts ; 
for  she  ought  in  her  inventory  to  have  set  forth  which  debts  were  separate  and  which 
desperate.    The  defendant  proved  by  a  witness,  who  went  to  demand  several  of  them. 


aflgets  ;(1)  bat  if  he  promisee  to  pa^  a  debt  of  the  teetator  at  a 
[  "^797  3  *fature  day,  he  thereby  makes  it  his  own  debt^  and  it  shall  be 

satisfied  by  his  own  goods.(yX^)  ^  judgment  agabat  an 
executor  by  defaul^(0)  is  an  admission  of  assets  to  satisfy  the  demand; 
and  iS  9k  fi.  fa*  be  sued  out  on  such  judgment,  and  the  sheriff  cannot 
find  goods  of  the  testator  sufficient  to  answer  the  demand,  the  sheriff 
may  return  a  detfa$tamt*{S)  The  preceding  case  has  been  considered 
as  a  leading  case  on  thia  subject :  hence,  where  A*  baring  executed  a 
bond  for  the  payment  of  a  sum  of  money  at  her  death  ;{a)  and  the  de- 
fendant having  brought  an  action  on  the  bond  against  tne  plaintiff  as 
the  executor  of  A.,  who  pleaded  non  e$t  factum^  which  was  found 
against  him,  and  judgment  thereon ;  on  a  bill  filed  by  the  plaintiff  to 
have  the  bond  and  judgment  set  aside,  Lord  Hardvmk^  Ch.,  being  of 
opinion,  that  the  bond  was  good,  it  became  a  question,  whether  the 
plaintiff  was  not  entitled  to  relief,  on  the  ground  that  there  was  a  de- 
ficiency of  assets.  Lord  Hardwicke  decided,  that  the  plea  of  nan  at 
factum^  and  yerdict  thereon,  amounted  to  an  admission  of  assets ;  and 
that  the  ease  was  the  same  with  the  preceding  case  of  a  judgment  by 
default.  So  where  in  debt  in  the  detinet  against  defendant,  (i)  ^aa  exe> 
cutor  of  A.,  administratrix  of  B.,)  upon  a  judgment  by  default,  ootained 
by  plaintiff  against  A.  as  administratrix,  suggesting  that  goods  of  the 

(y)  Per  YdoerUm,  J.,  in  Qoring  r.  Cforwfff  Tely.  11. 

(s)  Roek  ▼.  Leiffkitm,  from  Holt's  MSS.  3  T.  R.  690;  Salk.  810,  S.  C,  but  not  Mcn- 
nieiy  reporUd.    [See  Piatt  v.  £o6Mpw,  1  Johni.  Gas.  376.] 

(a)  Ratntdm  t.  Jackwn,  I  Atk.  292 ;  1  West,  Cos.  Temp.  Hardwicke,  237,  8.  C. 

\h)  SktUtm  ▼.  BoMtUmg,  1  Wils.  258,  and  MSS.  See  also  1  Sannd.  219,  d.,  when  tliia 
ease  Is  correetly  stated  by  Serjt  Williams,  who  examined  the  roll. 


that  he  could  not  recoyer  them ;  and  accordioglj  thej  were  allowed  as  desperate.  SmUk 
T.  />««»,  MlddleMUL  Sitt&Dgs  aAei  M.  T.,  10  Gm>.  II.,  MSS.,  recogniaed  in  JTowv  t.  Cm- 
dreiff  8  Taunt.  734. 

(1)  See  2  Williams  on  Sz.,  Book  lY.  1407-1462,  and  notes  to  4th  Am.  ed. 

(2)  All  debts  not  designated  as  desperate  in  the  inventoiy,  are  considered  assets,  ulem 
shown  to  be  desperate,  or  at  least  a  demand  and  refhsaL  SckuiM  t.  Fmlver,  11  Wend. 
361.  No  credit  should  be  allowed  an  administrator  for  debts  represented  as  due  6on 
insolTent  persons  without  proof  of  the  insolrency,  -and  that  the  debts  were  not  lost  by 
his  default  SiteU  t.  Morriaonf  4  Dana,  618.  The  appraisement  does  not  conclude  a 
creditor.  WiUcughiy  y.  ^Ckur^  2  Wend.  600.  An  inyentory  not  signed  by  an  admin- 
istrator is  no  inyentory  as  to  him,  and  so  no  ground  on  which  to  charge  him.  Parie$r, 
MmkiTf  5  Leic^,  149.  Estate  haying  come  to  the  knowledge  of  an  administrator  does  not 
per  te  render  him  liable.  Orifith  y.  ComUh^  1  Dana,  271.  Money  in  hands  of  widow  at 
decease  of  her  husband,  earned  and  receiyed  by  her  before  his  death,  or  giyen  to  her  by 
her  husband,  must  be  inyentorled  as  husband's  property.  Waeh&um  r.  HtSe,  10  Pick.  429. 
An  executor  is  not  liable  to  be  called  to  account  the  second  time  for  the  same  matter  if 
he  specifies  the  subjects  in  regard  to  which  his  account  is  settled.  Field  y.  Hiicheoekj 
14  Id.  405.  Whether  an  account  settled  is  fraudnlent,  cannot  be  tried  in  an  action  on 
the  administration  bond  for  not  settling  a  true  account.  Pome  y.  Stone,  10  Id.  75.  An 
account  of  an  administration  may  be  barred  by  lapse  of  time.  Parket  y.  Mucker,  5 
Leigh,  149. 

Administrators  are  not  personally  responsible  on  a  note  for  intestate's  debt,  unless  it 
be  shown  they  haye  assets,  or  forbearance  was  the  consideration.  Trog  y.  Topping,  9 
Wend.  273 ;  Moredey  y.  Taylor,  4  Dana,  542.  Such  forbearance  is  not  to  be  infened 
merely  from  the  note  being  at  sixty  days.  lb.  But  the  note  is  primA  faeie  eyidence  of 
assets.    S.  (7.  13  Wend.  557. 

(3)  On  a  Judgment  against  administrator  ae  mich,  the  proper  goods  of  the  adminis* 
trator  cannot  be  taken  in  execution.  If  no  assets  can  be  found,  the  proceeding  must  be 
on  a  dwHwriL    Mead  y.  KOdag,  2  Watto,  110. 


inteslBte  had  come  to  the  hands  of  A.  as  administratrix,  which  she  had 
wasted;  defendant  pleaded,  1.  iTon  c2e^tn«f,  on  which  issue  was  joined ; 
2ndly.  That  defendant  had  fally  administered  the  goods  of  A.  Repli- 
cation, that  the  defendant  had  goods  of  A.  sufficient  to  satisfy,  ac, 
and  issue.  The  jury  on  the  last  issue  found  assets  of  A.  in  the  hands 
of  defendant.  On  the  other  issue  the  plaintiff  produced  the  judgment 
bj  default  against  A.,  on  which  he  relied  as  evidence  of  assets  admitted 
by  A.,  and  a  derastayit  by  A.  Lee,  0.  J.,  (delivering  the  opinion  of  the 
court,)  said,  that  he  could  not  do  it  better  than  in  the  words  of  MoU^ 
G.  J.,  in  Rock  v.  Leightan.  Having  read  that  case  from  HoWs  notes, 
he  observed,  that  it  appeared  from  that  case,  that  if  an  executor  will 
not  take  advantage  by  pleading,  but  suffers  judgment  to  go 
by  default,  such  judgment  *is  an  admission  of  assets,  and  is  [  "^798  ] 
as  strong  against  an  executor,  as  if  assets  were  found  by  verdict 
on  %plene  admint»traivit ;  and,  notwithstanding  the  objection,  which  had 
been  raised  on  the  ground  of  the  statute  80  Uar.  II.  c.  7,(lj  and  by  4 
k  5  Will.  &  Ma.  c.  24,  s.  12,  he  was  clear,  that  the  action,  m  the  case 
then  before  the  court,  was  well  brought.  On  the  authority  of  the  pre- 
ceding cases  of  Bock  v.  Leighton,  Mamsden  v.  Jcksksofiy  and  Skelton 
V.  Hawlingi  it  was  holden,((?)  that  where  an  executor,  (to  an  action  of 
debt  on  bond,)  had  pleaded  payment,  which  was  found  against  him,  and 
judgment  accordingly,  it  operated  as  an  admission  of  assets ;  and  a 
writ  of  /{.  fa.  having  been  sued  out  on  the  judgment,  to  which  the 
sheriff  had  returned  a  devastavit,  and  an  action  having  been  brought 
against  the  executor  on  the  judsment  suggesting  a  devastavit ;  it  was 
holden,  that  the  production  of  the  record  of  the  judgment,  the  writ  of 
fi.  fa.,  and  the  sheriff's  return,  was  sufficient  evidence  to  support  the 
action.(2)     If  an  executor  pay  interest  on  a  bond  due  from  his  tes- 

(e)  Bnrinff  t.  Peterf^  3  T.  R.  6S6. 

(1)  Bj  Stat.  30  Gar.  II.  c.  7,  s.  2,  (made  perpetual  and  enlarged  by  4  &  6  Will,  k  Ma. 
c.  24,  s.  12.)  *'The  executors  and  administrators  of  executors  of  their  own  wrong,  or 
administratOTS  who  have  wasted  and  converted  the  assets  of  the  deceased  to  their  own 
use,  shall  be  chargeable  in  the  same  manner  as  their  testator  or  intestate  would  have 
been  if  livini?."  A  doubt  having  arisen  upon  the  preceding  clause,  whether  it  extended 
to  the  executors  and  administrators  of  any  executor  or  administrator  of  right,  who,  fVom 
want  of  privity,  were  not  before  answerable  for  the  debts  due  from  the  first  testator  or 
intestate,  although  such  exeeutor  or  administrator  of  right  had  been  guilty  of  a  devas- 
tavit or  conversion,  it  was  enacted  by  stat.  4  ft  5  Will,  k  Ha.  c.  24,  s.  12,  *<  that  the  exe- 
cutor and  administrator  of  such  executor  or  administrator  of  right,  who  should  waste  or 
convert  to  his  own  use  the  estate  of  his  testator  or  intestate,  should  be  chargeable  in 
the  same  manner  as  his  testator  or  intestate  would  have  been.'' 

(2)  A  confession  of  judgment  generally,  is  an  admission  of  assets.  Griffith  v.  Chew^ 
8  S.  ft  R.  17 ;  Dm  v.  Dt  Hart^  1  Halsted,  460.  Secus  as  to  a  judgment  de  b(mU,  accord- 
ing to  the  practice  of  Pennsylvania,  ffutsey  v.  White,  10  S.  ft  R.  346 ;  Moore  v.  Ker^  lb. 
348.  See  also  Stroheeker  v.  Drinkle,  16  Id.  38.  And  where  an  administrator  confesses 
a  judgment  which  is  afterwards  reversed,  he  is  not  precluded  in  a  subsequent  suit  from 
showing  a  want  of  assets.  Oreene  v.  Stone,  I  Harr.  ft  J.  405.  Confession  of  judgment 
by  an  executor  is  conclusive  against  him,  but  only  prima  facie  evidence  against  surety. 
IgUhari  v.  State,  2  Gill,  ft  J.  236.  Judgment  by  default  is  not  conclusive.  Lenoir  v. 
Wmvt,  4  Dessaus.  66.  A  judgment  against  an  administrator  on  a  plea  of  jplene  adminie- 
travit,  conclusively  establishes  assets  at  common  law.  Ooodtpin  v.  WiUon,  1  Blackf. 
344.  And  the  jury  should  find  the  amount  of  assets.  2  Id.  131;  Moore  v.  Martvndale, 
lb.  353;  Johntcn  v.  Hawkins,  lb.  459;  Doney  v.  Hammond,  1  Bland,  472  ;  Brizendine  v. 
TtMdale,  5  Leigh,  51.  If  a  devastavit  be  established  against  an  administrator^  his  sure- 
ties are  bound  by  it.     Govt.  v.  Shelby,  2  Blackf.  26. 
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tator,((2)  it  will  not  conclude  him  from  alleging  want  of  assets  to  pay  tie 
principal,  but  it  relieyes  the  creditor  from  the  necessitj  of  proying 
assets,  and  throws  the  onns  on  the  other  side.  Where  defendant  binds 
himself  as  admini8trator,(^)  to  abide  by  an  award  touching  matters  in 
dispute  between  his  intestate  and  another,  and  the  arbitrator  awards,  that 
defendant  as  administrator  shall  pay  a  certain  sum,  it  operates  as  an 
admission  of  assets  between  those  parties,  and  defendant  cannot  plead 
plene  adminutravit  to  an  action  of  debt  on  the  bond ;  because  the 
givine  such  bond  is  an  undertaking  to  pay  whatever  the  arbitrator  may 
award.    And  in  such  case,  if  an  attachment  be  moved  for  against  the 

administrator,(/)  for  the  non-payment  of  the  money  awarded, 
[  *799  ]  he  cannot  ^defend  himself  agamst  it,  b^  susgesting  a  deficiency 

of  assets ;  for  a  submission  to  arbitration  by  a  personal  repre- 
sentative is  considered  as  a  reference,  not  only  of  the  cause  of  action,  bat 
also  of  the  question,  whether  or  not  he  has  assets.  And  when  the 
arbitrator  awards  that  the  personal  representative  do  pay  the  amount  of 
the  plaintiff's  demand,  it  is  equivalent  to  determining  as  between  those 
parties,  that  the  personal  representative  had  assets  to  pay  the  debt. 
But  mere  submission  to  arbitration  is  not  of  itself  an  admission  of 
assets  ;(^X^)  ^^^  ^  ^  ^^^'^  where  the  arbitrator  only  ascertained  the 
amount  of  the  demand,  without  ordering  the  administrator  to  pay  it,  it 
was  holden,  that  the  administrator  might  plead  plene  adfniniatravit.{2) 

(d)  Cleoerly  t.  BreU,  B.  R.  11  0«o.  m.,  cited  in  Peanon  r.  Renriff  5  T.  R.  S.  See  2 
Yes.  S5. 

(e)  £arry  y.  Ruthy  1  T.  R.  691.  (/)  Wartkmgton  T.  Barlow,  7  T.  R.  453. 
(ff)  Pearion  y.  ffenry,  5  T.  R.  6. 

^ ^_^ • 

(1)  See  ffoare  Y.  JTuioy.  2  Teates,  161 ;  Sieard  r.  WiUon,  2  Rep.  Const.  Gt.  208. 

(2)  Bzecnton  maj  render  themselyes  personally  liable  to  paj  legacies,  bj  admitting 
assets.  The  principal  cases  on  this  subject,  will  be  found  collected  in  the  report  of 
Attorney' OenertU  y.  ffiffham,  2  Y.  A  0.  N.  0.  634.  Where  an  executor  does  an  act  in 
good  faith,  but  under  a  mistake,  he  wiU  not  be  liable.  The  People  y.  PUae^  2  Johns. 
Cas.  376.  If  an  executor  has  been  robbed  of  monej  belonging  to  the  estate  of  his  tes- 
tator, he  will  be  discharged  from  accounting  for  it.  Furman  y.  Coe,  I  Gaines'  Cas.  96. 
If  an  executor  or  administrator  compounds  and  releases  a  debt,  he  is  responsible  at  law, 
for  the  whole  amount  which  was  due.  De  iHemar  y.  Van  Waffenan,  7  Johns.  Rep.  404. 
An  administrator  who  ships  the  goods  of  the  intestate  on  a  trading  Yoyage,  is  liable  for 
any  loss  that  may  arise  from  the  transportation.  Callaghan  y.  ffaU,  1  Serg.  &  Rawle, 
241.  An  executor  selling  on  credit  and  not  taking  personal  security,  as  prescribed  bj 
order  of  ordinary,  is  liable  on  insolyency  of  purchaser.  Stukee  y.  CoUnUf  4  Dessaus.  207. 
So  also  for  gross  neglect  in  not  recoyering  the  debt.  Darrel  y.  Eden^  lb.  244 ;  Lonfft 
UstcUe,  6  Watts,  46.  If  debts  collectable  are  not  collected  within  a  reasonable  time,  the 
executor  is  personally  responsible,  although  not  lost  by  delay,  and  there  be  no  improper 
motiyes.  ShulU  y.  Pulver^  11  Wend.  361.  So  if  he  sells  leasehold  estate  on  credit, 
without  proner  security,  and  the  purchaser  becomes  insolyent.  OrcuU  y.  Othm,  3  Paige, 
459.  If  he  carries  on  trade  with  the  stock,  he  is  liable  to  the  creditors  for  the  ftill 
appraised  yalue.  Woode  Eetate^  1  Ashm.  314.  He  is  liable  for  the  appraised  yalue  if, 
by  his  default,  sold  for  less  at  auction,  and  purchased  by  himself.  Bracken  y.  TiUotMon^ 
4  N.  H.  R.  208.  If  he  continues  testator's  share  in  partnership,  and  carries  on  the  busi- 
ness with  suryiying  partners,  he  is  liable,  pertonaUy,  as  partner.  Aleop  y.  Mather^  8 
Conn.  584.  If  he  acts  with  ordinary  diligence  he  is  not  liable  for  a  loss  to  the  estate; 
nor  for  mismanagement  or  insolyency  of  agents,  which  he  could  not  foresee  nor  control 
Calhoun^ t  EetaU^  6  Watts,  185.  See  Qreen  y.  Banbury^  2  Brock.  403.  He  is  not  chargeable 
with  consequences  of  a  disastrous  exercise  of  discretion,  unless  the  negligence  is  so  gross 
as  to  show  wilful  misconduct.  DUUbaugh^t  Eetatt,  4  Watts,  177.  Reasonable  care  and 
diligence  are  required.  Voorkeee  y.  Stoothoffy  6  Halst  145.  He  cannot  take  the  goods 
at  their  appraised  yaiue,  and  distribute  differently  from  what  the  will  or  statute  directs. 
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By  fltat.  8  &  4  Will.  IV.  c.  104,  [29  Aug.  1888,]  entitled,  "An  Act 
to  render  Freehold  and  Copyhold  Estates  Assets  for  the  Payment  of 
Simple  Contract  Debts,''  after  reciting  that  it  is  expedient  that  the  pay- 
ment of  all  debts  should  be  secored  more  effectually  than  is  done  by 
the  laws  now  in  force ;  it  is  enacted,  "  That  from  and  after  the  passing 
of  this  act,  when  any  person  shall  die,  seised  of  or  entitled  to  any 
estate  or  interest  in  lands,  tenements  or  hereditaments,  corporeal  or  in- 
corporeal, or  other  real  estate,  whether  freehold,  customaryhold,  or 
copyhold,  which  he  shall  not,  by  his  last  will,  have  charged  with,  or 
devised  subject  to  the  payment  of,  his  debts,  the  same  shall  be  assets  to 
be  administered  in  courts  of  equity  for  the  payment  of  the  just  debts 
of  such  persons,  as  well  debts  due  on  simple  contract  as  on  specialty; 
and  that  the  heirs  at  law,  customary  heirs,  devisees  of  such  debtor, 
shall  be  liable  to  all  the  same  suits  in  equity  at  the  suit  of  any  of  the 
creditors  of  such  debtor,  whether  creditors  by  simple  contract,  or  by 
specialty,  as  the  heirs  or  devisees  of  any  persons  who  died  seised  of 
freehold  estates  were  before  the  passing  of  this  act  liable  to  in  respect 
of  such  freehold  eatatee,  at  the  suit  of  creditors  by  specialty  in  which 
the  heirs  were  bound :  Provided,  that  in  the  adnunistration  of  assets 
by  courts  of  equity  under  this  act,  all  creditors  by  specialty,  in  which 
the  heirs  are  bound,  shall  be  paid  the  full  amount  of  the  debts  due  to 
them  before  any  of  the  creditors  by  simple  contract  or  by  specialty, 
in  which  the  heirs  are  not  bound,  shall  be  paid  any  part  of  their  de- 
mands."(l) 

*Vn.  Of  Actions  hy  Executors  and  Administrators.    [*800] 

1.  What  Actions  may  be  brought  Iv  Executors  and  Administrators. 
— ^By  the  common  law.  executors  might  have  maintained  actions  to  re- 
cover debts  due  to  their  testator,  but  wey  coidd  not  maintain  actions  for 
a  wrong  done  to  their  testator  in  his  lifetime ;  e.  ^.  a  trespass  in  taking 
bis  goods,  &c.  But  by  stat.  4  Edw.  IIL  c.  7,  recitine,  that  in  times 
past  executors  had  not  actions  far  a  trespass  done  to  their  testators^  as 
of  the  goods  of  the  said  testators  carried  away  in  thfir  Ijfe^  it  is  en- 

ffmpum'8  ca$e,  17  S.  A  R.  144.  If  he  deliyers  the  goods,  or  their  proceeds,  to  his  own 
creditors,  with  ootice,  eqnitj  will  compel  them  to  refund.  MarthaU  y.  Hoffj  I  Watts, 
440.  So  also  with  a  note  of  hand,  if  taken  for  assets,  although  in  private  name  of 
administrator.  Glan  t.  Baxter^  4  Dessans.  163.  See  Johmon  y.  Owmy  11  Pick.  173. 
Bzecntors,  administrators,  guardians  and  trustees,  are  liable  for  interest  on  moneys 
improperly  retained,  but  not  to  compound  interest.  EnglUh  y.  Harvey^  2  Rawle,  305. 
See  DarreU  y.  Eden^  3  Dessaus.  261 ;'  8Uph»nt  y.  Van  Bureny  1  Paige,  479 ;  Beanon  y. 
Bnue,  4  Dessaus.  463;  Merrick 9  EttaU^  1  Ashm.  367 ;  JPCalPi  EttaU,  lb.  306;  Billing^ 
ton's  Appeal,  3  Rawle,  48 ;  ClarVa  Appeal,  2  Watts,  406.  Unless  there  be  corruption. 
Harlan' 9  Aeeu,  6  Rawle,  323 ;  Overetreet  y.  P0U9,  4  Dana,  138;  BurweU  y.  Ander9<m,  3 
Leigh,  348.  Nor  is  he  entitled  to  compound  interest  on  the  balance  of  his  administra- 
tion account  Walker'9  Eetate^  3  Rawle,  243 ;  HarrUim  y.  Hapgood,  10  Pick.  77.  And 
a  charge  of  interest  bj  him  will  be  yiewed  with  caution.  JAddell  y.  M*  Vicar,  6  Halst. 
44.    Sdleek  y.  Fretush,  1  Amer.  Lead.  Oases,  631,  note. 

(1)  The  appointment  of  principal  and  surety  of  a  bond  due  to  testator,  as  executors, 
releases  both,  and  the  amount  is  assets  in  their  hands.  JEiehelberffer  y.  Morria,  6  Watts, 
42;  Dtcker  y.  mUer,  2  Paige,  149;  Bigdow  y.  Bigelow,  4  Ohio,  147.  Where  a  creditor 
is  appointed  administrator  to  his  debtor,  and  dies,  haying  receiyed  n«  assets,  the  debt  is 
not  extinguished,  nor  is  there  presumption  of  payment.    Mall  y.  Pratt^  6  OhiO|  81. 
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acted,  ^^  that  the  executors  in  Buch  oaseB  shall  hare  an  action  against 
the  trespassers,  in  like  manner  as  they,  whose  execntors  they  are, 
should  have  if  they  were  liYing."(l)  This  statnte  has  been  expounded 
largely,  with  respect  to  the  persons  and  the  actions.  With  respect  to 
the  person8,(A)  it  has  been  holden,  that  an  administrator  is  within  the 
equity  of  this  statute,  and  shall  have  trespass  for  goods  carried  away 
in  the  lifetime  of  the  intestate.  With  respect  to  the  actions,  it  has 
been  reeolved,(t)  that  where,  upon  a  church  becoming  Toid,  the  bishop 
collated  wrongtully  and  the  patron  died,  the  executor  of  the  patron 
might  by  the  equity  of  this  statute  maintain  a  quare  impedU.{2y  So 
an  executor  may  hare  an  action  of  troyer  for  the  conyersion  of  the  tes- 
tator's ^>od8  in  his  lifetime  ;(A;)(8)  or  an  action  of  debt  on  stat  2  &  3 
£dw.  YI.  c.  13,  for  not  setting  out  tithes  due  to  the  testator  ;{l)  or  an 
action  on  the  case  against  the  sheriff  for  a  false  return  made  in  the  life 
of  the  testator  to  a  /.  /a.,  vu.  that  he  had  levied  only  so  much,  part 
whereof  he  had  sold  and  part  remained  in  his  hands  for  want  of  pur- 
chasers ;(m)(4)  or  an  action  of  debt  on  a  judgment  against  an  executor, 
suggesting  a  devastavit  in  the  lifetime  of  plaintiff's  testator.(n)  In  like 
manner,  it  has  been  holden,  that  an  a<nninistrator  may  maintain  an 
action  against  the  bailiff  of  a  liberty  for  executing  a  A.  fa.  and  remov- 
ing the  goods  off  the  premises,  before  the  landlord  (the  intestate)  was 
paid  a  year's  rent,  pursuant  to  stat.  8  Ann.  c.  17.(o)(5)  Formerly 
there  was  not  any  remedy  provided  by  law,  for  injuries  to  the  real 
estate  of  any  person  deceaseo,  committed  in  his  lifetime ;  but  now,  by 
stat.  8  &;  4  Will.  IV.  c.  42,  s.  2,  ^'  an  action  of  trespass,  or  trespass  on 
the  case,  as  the  case  may  be,  may  be  maintained  by  the  executors  or 

administrators  of  any  person  deceased  for  any  injury  to  the 
['f'SOl]  real  estate  of  such  person  committed  *in  his  lifetime,  for 

which  an  action  might  have  been  maintained  by  such  person, 
so  as  such  iiyury  shall  have  been  committed  within  six  calendar  months 

(A)  BmHK  ▼.  Colgay^  Gro.  Elis.  384. 

(t)  4  Leon.  15,  Oase  63,  cited  in  L%  Maton  v.  Dhofij  Sir  W.  Jonee,  174,  5. 

im] 

(0)  Palffrave  v.  Windham^  Str.  212. 

(1)  An  administrator  maj  maintain  trespass  for  an  injury  to  personal  property,  com- 
mitted after  the  death  of  the  intestate  and  before  administration  granted.  BwtekkmM  t. 
AdanUf  3  Qreenl.  174.    See  CarlUU  t.  Bury^  lb.  250. 

Execntors  may  have  trespass  for  wasting  and  destroying,  as  well  as  taking  and  carrr- 
ing  away  the  goods  of  their  testator.  Snider  t.  (7roy,  2  Johns.  Rep.  227.  Where  the 
plaintiff  in  review  dies  pending  the  reriew,  the  original  action  being  for  malicions  per- 
secution, in  which  he  was  defendant,  his  administrator  cannot  become  a  party  to  it 
FemtUd  y.  Ladd^  4  N.  H.  R.  145.  A  suit  abated  by  death  of  plaintiff  may  be  renewed  by 
executor  within  a  year  after  the  death,  although  the  statute  of  limitations  had  attached. 
ffu  HinffUm  v.  Brinek^rhoff^  10  Wend.  278.  Where  a  promise  has  been  made  to  two,  and 
after  the  death  of  both  a  settlement  has  been  mad^  with,  and  notes  given  to  the  executor 
of  'One,  an  action  may  be  maintained  by  such  executor  in  his  own  name  on  the  notes. 
CaOin  v.  UnderhOl,  4  M'Lean,  337. 

(2)  Ejectiofirmm  will  lie  at  the  suit  of  an  executor  for  the  ouster  of  his  testator.  7 
Hen.  IV.  6,  b. ;  Bro.  Abr.  Exors.  45,  S,  C, 

{Z)  See  FowU  v.  Lovttt^  6  Mass.  Rep.  394  j  KWhy  v.  Cl/ark^  1  Root,  389 ;  EiuiUi  v.  Olmn^ 
7Har.  &J.  17. 
{A)  See  PatTM  t.  XJlmer^  7  Mass.  Rep.  31 7. 
(5)  See  note  (1)  wpra. 


Rutland  v.  Rutland^  Cro.  BUs.  377.        (l)  Moreron*$  caae,  1  Ventr.  30. 
[in)   WUlianu  v.  Orey^  Lord  Raym.  40.         (n)  Berwick  v.  Andrtwe,  Ld.  Raym.  973. 
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before  ihe  deatli  of  such  deceased  person :  and  provided  snch  action  shall 
be  brooght  within  one  year  after  the  death  of  such  person;  and  the  da- 
mages,  when  recovered,  shall  be  part  of  the  personal  estate  of  such  per- 
son."(»)  And  by  stat  7  Will.  IV.  &  1  Vict.  c.  26,  s.  6,  « If  no  disposition 
by  wilt  shall  be  made  of  any  estate  pur  autre  vie  of  a,  freehold  nature^ 
the  same  shall  be  chargeable  in  the  hands  of  the  heir ;  if  it  shall  come  to 
him  by  reason  of  special  occupancv,  as  assets  by  descent,  as  in  the  case 
of  freehold  land  in  fee  simple;  and  in  Case  there  shall  be  no  special  oc- 
cupant of  any  estate  pur  autre  vie,  whether  freehold  or  customary  free^ 
hold,  tenant  right,  customary,  or  copyhold,  or  of  an^  other  tenure,  and 
whether  a  tscHrporeal  or  incorporeal  hereditament,  it  shall  ^o  to  the 
executor  or  administrator  of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant ;  and  if  the  sa^e  shall  come  to  the  executor  or  adU 
ministrator  either  by  reason  of  a  special  occupancy  or  by  virtue  of  this 
act,  it  shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and  dis*- 
tributed,  as  the  personal  estate." 

Every  action(9)  brought  by  sxt  executor,  that  is  founded  upon  a  duty 
accrued  in  the  testator's  lifetime,  must  be  brought  in  the  detinet  only, 
that  is,  in  his  representative  capacitv.  Where  the  cause  of  action(*') 
accrues  after  the  testator's  death,  the  executor  may  sue  as  such,  or  in 
his  individual  capacity,  at  his  option.  And  generally,  whenever(«)  the 
subject-matter  of  the  action  would,  when  recovered,  be  assets,  the 
executor  may  sue  in  his  representative  capacity. 

One  of  two  executcnrs,  having  alone  proved  the  will,  had  received  a 
debt  due  to  the  testator,  which  by  his  will  was  appropriated  to  the  pay- 
ment of  specific  legacies  to  his  grandchildren,  wil^  interest  thereon, 
and  afterwards  permitted  the  money  to  be  lent  out  to  a  thurd  person, 
by  whom  it  was  paid  to  A.  A.,  on  being  applied  to  by  the  executor^ 
acknowledged  that  he  had  received  the  money,  and  that  it  belonged  to 
the  testator's  grandchildren,  but  refused  to  pay  it  over  to  the  executor. 
It  was  holden,(t)  that  both  executors  might  join  in  an  action  brought 
to  recover  the  money  against  A.(l) 

By  Stat.  11  Geo.  II.  c.  19,(2)  s.  15,  '*  Executor  or  administrator  of 
tenant  tor  life,  on  whose  death  any  lease  of  lands,  &c.,  determined,  shall, 
in  an  action  on  the  case,  recover  from  the  under  tenant,  a 
proportion  of  the  rent  reserved,  according  to  the  time  '''such  [  '''802  ] 
t^ant  for  life  lived  of  the  last  year,  or  quarter  of  a  year,  or 


(p)  See  Powell  t.  Rees,  7  A.  ft  B.  42e,  w^dpoti,  p.  806. 

{qj  1  Saand.  112,  n.  to  Dean  and  ChapUt  of  Bristol  t.  Chyee, 

(r)  OaUant  T.  BouUfiower^  3  Doug.*36,  per  BuUer^  J: 

(«)  Manhall  y.  Broadkunt^  1  Gr.  A  J.  406.        {t)  Weheter  ▼.  8peneer^  3  B.  ft  A.  360. 

(1)  It  was  holden  also,  that  it  does  not  amount  to  a  devatiavit^  if  an  executor  lends 
oat,  on  private  secnrityy  money  belonging  to  the  testator,  but  not  wanted  for  the  imme- 
diate uses  of  the  will,  provided  he  exercises  a  fair  and  reasonable  discretion  on  the  sub- 
ject. Executors  will  not  be  permitted,  under  any  circumstances,  to  make  a  profit  out 
of  the  estate.  Vemor't  Estate^  6  Watts,  250.  He  is  a  trustee  for  devisees  and  creditors 
when  it  is  ascertained  the  personal  estate  is  insufficient;  and  he  cannot,  in  such  case, 
sell  the  real  estate  on  a  judgment  held  by  himself,  and  become  the  purchaser.  Rogers  v. 
Rogtn,  3  Wend.  503. 

(2)  See  4  ft  6  Will.  IV.  c.  22,  amending  this  act,  ante^  p.  626. 
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other  time  in  which  the  said  rect  was  growing  due."  By  the  common 
law,(tf)  an  execator  or  administrator  could  not  have  an  action  of  account; 
because  it  was  founded  on  a  matter  in  the  priyitv  of  the  testator ;  but 
now,  by  stat.  13  Edw.  I.  c.  28,  '^  An  executor  shall  have  an  action  of 
account  upon  an  account  with  his  testator."  By  25  Edw.  III.  stat  5, 
c.  5,  ^'Executors  of  executors  shall  have  actions  of  debts,  accounts,  and 
of  goods  carried  away  of  the  first  testator,  in  the  same  manner  as  the 
first  testator  should  have  had."(l)  Administrators  derive  their  aa- 
thorilT  to  bring  actions  from  the  stat.  81  Edw.  III.  ^tat.  1,  c.  11,  which 
provides,  that  *' where  a  man  dies  intestate,  the  ordinary  shall  depute 
the  next  and  most  loyal  friends(2)  to  administer  his  goods,  which  depu- 
ties may  bring  actions  to  demand  and  recover,  as  executors^  the  debts 
due  to  the  intestate."  Plaintiff,(2;)  as  administrator,  declared  in  u- 
sumpsit  that  defendant,  for  certain  fees  to  be  paid  to  him  by  intestate, 
undertook  as  an  attorney  to  investigate  the  title  of  premises  about  to 
be  conveyed  to  intestate.  Breach,  that  he  omitted  to  do  so,  and  that 
intestate  in  consequence  took  an  insufficient  title,  whereby  his  personal 
estate  was  injured.  A  demurrer  to  this  declaration  was  overruled. 
And  where(y)  a  vendor  omits  to  make  out  a  good  title  within  the  stipu- 
lated time,  and  the  vendee  dies,  his  executor  may  sue  for  damage 
incurred  by  the  personal  estate  by  loss  of  interest  on  the  deposit-money, 
and  the  expense  of  endeavouring  to  procure  the  title.  An  administrator 
cannot  have  an  action  for  a  breach  of  promise  of  marriage  to  the  intes- 
tate, where  no  special  damage  to  the  personal  estate  is  alleged.(2)(3) 
Although  the  decisions  in  the  three  last-mentioned  cases  turned  upon 
the  damage  to  the  personal  estate,  yet,  it  seems,  the  right  of  an  executor 
or  administrator  to  sue  on  a  breach  of  contract  made  with  the  deceased 
is  not  confined  to  cases  in  which  such  damage  can  be  stated.  For 
instance,  an  executor(a)  is  entitled  to  sue  the  lessee  of  his  testator  for 
the  breach  of  a  covenant  purely  collateral,  committed  in  the  lifetime  of 
the  testator,  without  alleging  special  damage  to  the  personal  estate  in 
his  declaration.  But  an  exedutor(ft)  cannot  sue  on  a  breach  of  a  co- 
venant which  runs  with  the  land,  where  a  formal  breach  only  has 
taken  place  in  the  testator's  lifetime ;  in  that  case  the  real  represen- 
tative IS  entitled  to  recover  for  any  substantial  damage  incurred  after 

his  death. 
[  *803  ]      *  J.  F.  bequeathed  all  the  moneys  which  he  might  have  at  the 

time  of  his  decease,  in  the  Consols,  unto  C.  B.,  and  then  be- 


(y) 


2  Inst.  404.  (x)  I^ht  r.  Quartet^  2  Brod.  k  B.  102. 

Ortne  v.  Broughton^  10  Bingh.  663. 
fc)  Chamberlain  ▼.  WUliamtany  2  M.  A  S.  408. 
\a)  Raymond  y.  Fitch,  2  C.  M.  ft  R.  688. 

[b]  Kingdom  y.  Nottle,  1  M.  ft  S.  365,  ^nd  4  H.  ft  S.  53 ;  King  y.  J'onea,  4  M.  ft  S.  188, 
dntB,  p.  501,  2. 

(1)  Coyenant  lies  bj  executors,  on  an  express  coyenant  for  rent  accrued  during  the 
lifetime  of  the  testator.    jS!r'r«  of  Van  Renstalaer  y.  Ex*ra  of  Plainer,  2  Johns.  Gas.  17; 

Watson  y.  Blanc,  12  S.  ft  R.  131.    But  not  for  rent  afterwards  becoming  due.  lb. 

(2)  A  subsequent  statute,  21  Hen.  YIII.  c.  6,  s.  3,  in  case  of  intestacy  or  executors 
refusing  to  prove,  directs  the  ordinary  to  grant  administration  to  the  widow  or  next  of 
kin  :  and  where  two  or  more  stand  in  equal  degree,  to  accept  which  he  pleases. 

(3)  S.  P.  Lattimore  y.  Simmone,  13  S.  ft  R.  186. 
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Jueftthed  the  residue  of  his  estate,  subject  to  debts  and  legacies,  to  T. 
'.,  and  appointed  him  executor.  The  executor  finding  a  Urge  sum  of 
Consols  standing  in  the  name  of  the  testator,  demanded  permission  of 
the  Bank  to  transfer  the  whole  to  such  persons  as  he  should  think  fit,  to 
enable  him  to  pay  debts  and  legacies ;  the  Bank  refused,  on  the  ground 
that  the  stock  was  specially  bequeathed;  whereupon  the  executor  filed  a 
bill  in  the  Court  of  Chancery  to  compel  the  Bank  to  allow  him  to  sell  and 
transfer  the  stock.  Ko  evidence  was  given  of  any  debts  being  due  from 
the  estate  at  the  time  of  the  demand:  upon  a  case  sent  by  the  Chan- 
cellor to  B.  R.,  the  question  was,  whether  the  executor  had  any  ri^ht 
of  action  against  the  Bank  for  not  permitting  the  transfer?  and  tnat 
court  was  of  opinion(c)  the  executor  had  such  right.(l)  The  Bank  has 
nothing  to  do  with  the  distribution  of  the  fund,  but  is  bound  to  pay  to  the 
executor,  who  is  the  legal  owner.  ChurchtU  v.  Bank  of  England^  11 
M.  k  W.  828. 

2.  Xixeevior9  and  Administrators  must  join  in  bringing  Actions.-^ 
It  is  a  general  rule,  that,  if  there  are  two  or  more  executors,  and  one 
proves  the  will,  they  must  all  join  in  bringing  actions  ;(2)  and  if  they 
do  not,  the  defendant  may  plead  in  abatement,  that  there  are  other  exe- 
cutors living  not  named.(d)  In  this  plea  it  is  not  necessary  to  aver, 
that  the  executors  not  named  have  administered  ;(e)  because  they  may 
administer  at  their  pleasure.  So  where  there  are  two  or  more  admin- 
istrators, it  is  necessary  that  they  slfiould  join  in  bringing  actions.  (/) 
And  this  rule,  viz.  that  all  the  executors  shall  join,  holds  even  where 
some  of  the  executors  refuse  before  the  ordinary  ;(^)  because  the  refus- 
ing executors  may  come  in  at  any  time,(A)  and  administer,  notwith- 
standing their  refusal,  either  during  the  lives  of  their  co-executors,  who 
hav^  proved,  or  after  their  death,  (t)  The  like  law  is,  where  some  of 
the  executors  are  infants;  they  must  all  join,  and  they  may  all  appear 
b;^  attorney:  for  those  of  full  age  may  appoint  an  attorney  for  those 
within  age.(A;^  So  where  there  are  two  executors,  one  of  full  age,  and 
the  other  witnin  age;  and  the  executor  of  full  age  is  appointed  admin- 
istrator, durante  minari  oetate  of  the  other  executor.  A.  made  B.,  and 
C.  who  was  an  infant  under  seventeen,  executors ;  B.  only  proved  the 
will,  and  brought  debt  as  executor  against  defendant  (omitting  C). 
Plea  in  abatement,  that  C.  was  made  executor  with  B.,  and  is 

[e)  Franklin  y.  Bank  of  England,  9  B.  A  G.  166. 
)  Reg.  140,  b. ;  Bro.  Abr.  Bxon.  pi.  69 ;  Fits.  Abr.  Bxora.  pi.  48. 

It)  41  Edw.  III.  22,  a.  (/)  Reg.  140,  b. 

\ff\  Henalo^8  case,  9  Rep.  36,  b.    See  also  3  Atk.  239. 

[A)  Bro.  Bxon.  117 ;  Fits.  Abr.  Exors.  26. 

[t)  21  Bdw.  TV.  23,  b.,  24  a.,  recognized  by  Holt,  G.  J.,  In  Wanhfordy,  Wankfard^  Salk. 
307,  and  bj  Tenierdm,  0.  J.,  in  Walters  t.  Pfeil,  M.  k  Malk.  363 ;  and  see  Cretwiek  ▼. 
Woadkead,  4  M.  4  Gr.  811;  4  Scott's  N.  B.  778. 

(&)  FoxwiMi  y.  Tremame,  2  Sannd.  212. 

(1)  Bxecntors  and  administratora  maj  be  compelled  to  account  and  distribution  in 
eqnitj.  Cram  y.  Green,  6  Ohio,  429.  See  2  Williams  on  Ex'rs,  1717-1786,  and  notes 
to  4th  Am.  ed.  When  an  administrator  pays  a  debt  of  intestate,  as  surety,  he  may 
recoyer  of  principal  for  money  paid  by  him  as  administrator.  WiUianu  y.  DureU, 
9  Pick.  432. 

(2)  See  Lemon  y.  Albright,  12  S.  A  B.  429. 
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[  *804  ]  yet  in  full  life,  not  '''name<ly(Q  &c.  Replication,  that  C.  was 
of  the  age  of  one  year,  that  B.  proYed  the  will,  and  had  &d- 
ministration  committed  durante  minari  cetatej  and  that  C.  is  still  under 
seventeen  years  of  age.  On  demurrer,  judgment  for  the  defendant; 
for,  although  by  the  ^ministration  committea  cUCrante  mi9uni  aiaU^  B. 
hath  the  ivil  power,  yet  C,  the  infant,  being  executor,  ought  to  be 
named.  Action  on  the  case  for  an  injury  alleffed  to  be  done  to  the  re- 
versionary interest  of  the  plaintiffs  in  some  houses,  by  the  ne^geBl 
manner  in  which  the  defendant  pulled  down  a  house  of  his  own  adj(Hii* 
ins  them.  The  plaintiffs  were  entitled  to  the  property,  which  was  lease- 
hold, as  executors  of  one  J.  S.  To  prove  their  title,  they  produced  the 
probate  of  the  will  of  J.  S.,  which  was  granted  to  one  of  them,  liberty 
being  reserved  to  make  the  like  srant  to  the  two  other  executors  named 
in  the  will.  This  was  holden(99^  sufficient,  per  Lord  Tenterdenj  G.  J. 
3.  Of  joining  several  Causes  in  one  Action  hy  Executors. — ^In  order 
to  join  several  causes  in  one  action,  the  action  must  be  brought  as  to  all 
such  causes  in  the  same  right.(l)  Hence,  a  plaintiff'  cannot  join,  in  the 
same  action,  a  demand,  as  executor  or  administrator,  with  another 
demand,  which  accrued  in  hii  own  right.(2)  The  reason  is,  because  the 


! 


/)  Smith  T.  Smith,  Yelv.  130 ;  1  Brownl.  101,  S,  C 
m)  WalUrs  and  other$  t.  lyeUj  H.  k  Malk.  362. 


(1)  Bj  new  rale  H.  T.  4  Will.  lY.  several  counts  shall  not  be  allowed,  unless  a  dis- 
tinct subject-matter  of  complaint  is  intended  to  be  established  in  respect  of  each. 

(2)  Where  an  acknowledgment  or  promise  has  been  made  by  or  to  an  executor,  it 
should  be  declared  on  accordingly  in  a  special  count.  Jones  y.  Moorty  6  Binn.  573.  Id 
an  action  by  an  executor  or  administrator,  the  count  may  conclude,  **  to  the  damage"  of 
the  plaintiff  without  saying  "  as  executor."  Mortm  v.  Smiik,  lb.  16.  A  declaration  by  aa 
administrator  ewn  i€$tammte  anmexoj  during  the  absence  of  the  executor,  must  aver  that 
the  executor  continued  to  be  absent  at  the  time  of  bringing  the  action,  and  the  omission 
of  such  averment  will  be  &tal.  Lewii  v.  Swing,  3  Serg.  k  Rawle,  44.  Where  the  debt  to 
be  recovered  must  be  assets,  the  administrator  may  sue  in  his  representative  character, 
though  upon  a  contract  made  by  himself.  Bofgt  v.  JBardf  2  Bawle,  102.  The  rule  iS| 
that  when  the  action  is  on  a  contract  with  the  decedent,  or  for  a  tori  to  the  goods  before 
they  have  actually  come  into  the  executor's  possession,  it  can  be  maintained  by  him  only 
on  the  decedent's  title,  and  consequently  only  in  a  representative  character;  bat  whert 
it  is  on  a  contract  express  or  inpUed,  which  has  sprung  up  or  been  created  since  tbs 
decedent's  death,  or  ifbr  a  tort  to  the  goods  in  the  executor's  possession,  or  for  convertiDg 
or  detaining  them,  having  escaped  from  his  possession,  or  for  the  price  of  them,  hamg 
been  sold  by  him,  it  can  be  maintained  by  him  only  in  his  own  right,  and  the  naming 
himself  executor  will  not  change  its  nature.  Kline  v.  Outhurt,  2  Penn.  K.  491;  per 
Cfibaon,  G.  J.;  Perriee  v.  Ayeinena,  3  Watts,  Tl. 

But  in  an  action  by  an  administrator  for  the  price  of  goods  of  the  decedent  sold  by 
the  administrator  to  the  defendant,  it  is  not  error  that  the  plaintiff  has  named  himself 
administrator,  since  this  is  merely  matter  of  description  or  surplusage.  Kline  r.  ChUh- 
art,  2  Penn.  R.  490.  A  judgment  recovered  by  an  administrator,  is  a  debt  due  to  him 
m  his  personkl  character,  upon  which  snit  may  be  brought  in  his  own  name.  A  note 
payable  to  A.  B.,  executor  of  G.  D„  is  payable  to  A.  B.  personally,  the  words  "  execator," 
ic,  being  merely  descriptive;  and  on  the  death  of  A.  B.,  suit  must  be  brought  oo 
the  note  by  the  administrator  of  A.  B.  Cravens  v.  Logan,  2  English,  (Ark.  103); 
West  V.  ChappeU,  6  Gill,  228.  Where  a  contract  is  made  with  an  executor  or  adminis- 
trator personally,  after  the  death  of  the  testator  or  intestate,  or  where  money  is 
received  by  the  person  sued  after  such  death,  the  executor  or  administrator  may 
sue  either  in  his  own  name  or  as  executor  or  administrator.  Merriu  v.  SeatMOh 
6  Barb.  Sup.  Gt.  330.  An  administrator  may  maintain  an  action  in  his  own  name, 
without  reference  to  his  fiduciary  character,  upon  a  note  made  payable  to  him  ss 
administrator.  Oayle  v.  Ennia,  1  Texas,  184.  By  a  rule  of  court,  in  England,  in  all 
actions  by  and  against  executors  or  administrators,  the  character  in  whioh  the  plaintiff 
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fonda,  to  which  the  money  and  costs,  when  reoorered,  are  to  be  applied| 
or  out  of  which  the  costs  are  to  be  paid,  are  different;  and  the  damages 
and  costs  being  entire,  the  plaintiff  cannot  distinguish  how  much  he  is 
to  have  in  his  representative  character,  and  how  much  he  is  to  hold  as 
his  own. 

After  naeh  discussion,  it  is  now  finally  settled,(n)  that  in  all  actions 
by  executors  or  administrators,  if  the  money  recovered  on  each  of  the 
counts  will*  be  assets,  the  counts  may  be  joined  in  the  «ame  declara* 
tion.(l)  Thus,  for  in&tanoe,  a  count(o)  for  work  by  the  plaintiff  as  ad- 
ministrator, may  be  joined  wi^  cousrts  for  goods  sold  and  work  done  by 
the  intestate,  on  promises  to  him.  So  also  coonts^)  on  promises  made 
to  an  intestate  may  be  joined  with  counts  on  fvoDXtMorj  notes,  given  to 
the  administrator,  as  admmUirator^  since  the  death  of  the  intestate. 
The  counts  so  joined  to  counts  on  promises  to  the  testator  should  state(9) 
that  the  duty  accrued  to  the  plaintiff  in  his  representative  diaraeter, 
^^a»  exectUor^^'  In  a  late  ca8e,(r)  however,  in  a  declaration 
by  executors,  a  count  ^stating  that  the  defendant  had  accounted  [  *805  ] 
with  the  plaintifis,  ^'executors  as  aforesaid,"  was  joined  with 
counts  stating  promises  to  the  testator:  after  verdict  and  jud^ent  for 
phuntiffs,  a  writ  of  error  was  brought  upon  the  ground  of  misjoinder, 
but  the  judgment  was  affirmed.(2) 


VJLLI.    Of  Actions  against  Executors  and  Administrators* 
1.  What  aetums  may  be]ma%ntainsd  against  Executors. — ^Formerly 

in)  2  Saund.  117,  d.  (m),  5tb  edition.  (o)  Edwwrda  y.  Oraee,  8  IL  ft  W.  190. 

(p)  PaHridge  t.  Courts  5  Price,  412;  7  Price,  691,  oTemding  BetU  t.  MUeheUj  10 
Mod.  315. 

{q)  3  SaQAd.  IIT,  d.  5th  editioa.  (r)  Lme^fidd  r.  Alien,  1  Bligh.  N.  8.  592. 


or  defendant  is  stated  on  the  reeord  to  sne  or  be  sued,  shall  not,  in  any  case,  be  con- 
iidered  as  in  inane,  nnless  speciaUj  denied.  Beg.  Oen.  Q.  B.  G.  P.,  and  Ezch.  H.  T.  16 
Vict  25 ;  1  El.  ft  Bl.  App.  Izziz.  The  rule  is,  when  the  action  is  on  a  contract  with 
the  decedent,  or  for  a  tort  before  the  goods  came  to  exieuior't  positincm^  he  mnst  sne  in 
his  representatiTe  capacity ;  but  where  it  is  on  a  contract  expressed  or  implied  since 
decedent's  death,  or  for  a  tort  to  goods  in  executor's  possession,  it  can  be  maintained 
only  in  his  own  right,  and  naming  himself  executor,  is  surplusage.  Kline  ▼.  Outhart^ 
2  Penns.  491 ;  Maid<M  t.  Zm,  2  Id.  486.  A  promise  in  one  count,  as  made  to  testator, 
and  in  another  to  executor,  is  not  such  misjoinder  as  will  be  fatal  after  verdict  and 
judgsMut  Ba9tk  of  Pemuylvania  r,  Haldemany  1  Penns.  161 ;  Fry  v.  Evant^  8  Wend.  530. 
«Sr«9€fu  T.  €h^g,  10  8.  ft  R.  234 ;  Fry  Y.  Evan$,  adirirt^  8  Wend.  R.  530 ;  Perries  r. 
iijfCHWfki,  8  Watte  ft  Serg.  64;  ffmphiU  t,  ^omOfon,  6Eng.  425;  MaUn  yBuU,  13  Sera, 
ft  Rawle,  441 ;  Lashleff  T.  Virley,  8  Humph.  659;  kobbina  y.  OiUett^  2  Ghand.  (Wis!) 
M;  Bogge  T.  Batdy  2  Rawle,  102  ;  Adams  t.  OampheU,  4  Verm.  447 ;  StUet  r.  Oautten^ 
2  Gill  ft  John.  49  ;  Twmer  v.  PlowUu,  Id.  465. 

(1)  Where  the  debt  to  be  recovered  must  be  assets,  he  may  sne  as  administrator. 
Boggt  V.  Bard,  2  Rawle,  102.  Where  plaintiff  sues  as  adminiatrator  when  he  might  hare 
sued  in  his  own  name,  no  pro/ert  is  necessary  of  the  letters  of  administration.  Savage  V. 
Jferriam,  1  Blackf.  176 ;  Capp  v.  CHUman,  2  Id.  45.  If  an  administrator  change  the  nature 
of  the  debt  due  intestate  by  a  contract  with  himself,  he  must  sue  in  his  own  name.  Helm 
V.  Van  Vleet,  1  Blackf.  342.  A  note  payable  to  A.  as  adminitlraior,  may  be  sued  on  in 
his  own  right    Bamet  v.  Modiaett,  8  Id.  253;  Weathen  v.  Ray^  4  Dana,  474. 

(2)  For  an  ample  discussion  of  this  subject,  see  2  Williams  on  Ex.  1584-1622, 4th  Am. 
ed.  and  notes  to  same. 
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an  action,  wherein  the  testator  might  have  waged  his  law«  could  not  be 
maintained  against  his  execntors  or  administrator8.(«)  Hence,  ddftm 
a  simple  contract,  as  on  a  promissory  note,(^)  would  not  lie  against  an 
executor  or  administrator.(l) 

But  now  wa^er  of  law  is  abolished  ;(tf)  and  debt(2;)  on  simple  con- 
tract is  maintamable  in  any  court  of  common  law  against  any  executor 
or  administrator.  By  stat.  4  Ann.  c.  16,  s.  27,(y)  an  action  of  account 
is  giyen  against  execntors  and  administrators  of  guardians,  bailiffs,  and 
receiYers,  and  also  by  one  joint-tenant  and  tenant  in  common,  his  exe- 
cutors and  and  administrators,  against  the  other  as  bailifi^  for  receiyiiig 
more  than  his  share,  and  against  the  executor  and  admistrator  of  sucS 

i'oint-tenantor  tenant  in  common.  Assumpsit  might  always  have  been 
Tought.(3)  But  assumpsit  will  not  lie  arainst  an  executor(a)  for  a 
legacy  payable  out  of  the  general  funds  of  the  testator,  although  assets 
he  averred  in  the  declaration;  for  the  law  will  not,  from  the  mere  cir- 
cumstance of  an  executor's  being  possessed  of  assets,  imply  a  promiso 
by  him  to  pay  such  legacy.(2)  But  an  action  may  he  maintained  by  the 
legatee(6)  of  a  specific  chattel,  against  an  executor,  after  his  assent  to  the 
bequest.  See  Mart  v.  Minors^  2  Cr.  &  M.  700,  where  under  the  pecu- 
liar circumstances  the  action  on  account  stated  was  holden  to  be  mam- 
tainable  against  an  executor,  on  the  ground  that  he  had  debeted  himself, 
and  ceased  to  hold  the  money  in  his  character  of  executor.^8) 

An  actibn  at  law  cannot  be  maintained(<7)  for  a  distributive  share  of 
an  intestate's  property  against  the  administrator,  nor  against  his  execu- 
tor, although  such  executor  may  have  expressly  promised  to  pay.  The 
neglect  or  refusal  of  the  administrator  to  distribute  the  surplus  or  resi- 
due of  the  effects  of  the  intestate  among  tlie  next  of  xin,  acoord- 
[  '''SOG  ]  ing  to  the  statute  of  distribution  without  the  previous  ^decree 

($)  Bro.  Ezora.  80.  (t)  Barry  v.  Bohkuofn^  1  Bos.  k  Pul.  N.  R.  293. 

\u\  Stat.  3  4  4  WiU.  17.  c.  42,  8.  13.  (z)  Id,  s.  14. 

\y\  See  antt^  p.  3. 

h)  Palmer  y.  Lawton,  1  Lev.  201;  Norwood  r.  Read,  Plowd.  181;  Carter  r.  Fm^ 
Palm.  329;  Pinehon'9  case,  9  Rep.  866;  Gro.  Jac.  662 ;  CoUmgUm  y.  BuUU^  Gro.  Blii.69. 

SDuk9  y.  StruU^  5  T.  R.  690.  (6)  Doe  y.  Quy^  3  Bast,  120. 

JoMB  y.  TofifMr,  7  B.  4  0.  642. 

(1)  The  objection  to  a  declaration  In  debt  against  an  adminietrator  on  account  of  its 
being  in  the  debet  and  deUnetf  instead  of  the  detmet  only,  mast  be  hj  special  demnirer. 
MamUton  y.  Noble,  1  Blackf.  188. 

(2)  An  action  for  a  legacy,  or  distribative  share,  lies  against  ezecntor  or  adminis- 
trator  personally,  or  in  his  representatiye  capacity.  Morrow  y.  Brenizer,  2  Rawle,  185; 
Foulk  y.  Brown,  2  Watts,  213 ;  JPCuUoeh  y.  Sample,  1  Penns.  424 ;  Klme  y.  Outhart,  2  Id. 
494.  If  founded  on  the  promise  of  executor,  an  action  for  a  legacy  mnst  be  considered 
as  against  him  personally.  Maetereon  y.  Meutereon,  6  Rawle,  137.  One  administrator 
cannot  sae  the  representatiye  of  a  deceased  co-administrator  and  co-obligor  on  the 
administration  bond.  JPDivUt  y.  IPDivitt,  4  Watts,  384.  Where  defendants  are  named 
as  administrators,  eyidence  may  be  given  to  charge  them  personally.  WaldemUk  t. 
Waldemith,  1  Ohio,  334. 

(3)  Goyenant  lies  against  execntors  and  administrators  of  a  grantee  in  fee,  where  tbe 
grantee  coyenants  for  himself,  his  executors,  Ac,  to  pay  a  rent  in  fee,  although  the  land 
goes  to  the  heirs.  JSi^re  of  Van  Senetelaer  y.  Flatn^t  Fa^re,  2  Johns.  Gas.  17.  But 
coyenant  does  not  lie  by  the  deyisees  of  the  lessor  against  the  executors  of  the  lessee  for 
rent  accrued  since  the  death  of  the  testator.  Van  Beneeelaer'e  Devieea  y.  PUOm'^ 
B^re,  lb.  24. 
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or  sentence  of  the  court,  is  not(i2)  a  breach  of  the  condition  of  the  ad- 
ministration bond. 

An  acting  executor  having  once  receiyed,(e^  and  fully  had  under  his 
control,  assets  of  the  testator  applicable  to  tne  payment  of  a  debt,  is 
responsible  for  the  application  thereof  to  that  purpose;  and  such  appli- 
cation having  been  disappointed  by  the  misconduct  of  his  co-executor, 
whom  he  employed  to  make  the  payment  in  question,  he  is  liable  at  law 
for  the  consequences  of  such  misconduct,  as  much  as  if  the  misapplica- 
tion had  been  made  by  any  other  agent  of  a  less  accredited  and  inferior 
description.(l)  If  one  co-executor  lends  the  testator's  money  which 
has  come  to  his  hands,  and  which  testator  had  directed  to  be  laid  out 
on  good  securii^  to  the  other  executor  on  his  bond,  it  is  a  devastavit.(/) 
Where  a  sherifT  levies  money  under  a^.  /a.  and  ^es,  an  action  may  be 
maintained  against  his  executors  for  the  money  so  received.(^)(2) 

Formerly,  no  remedy  was  provided  by  law  for  certain  wrongs  done  by 
a  person  deceased  in  his  lifetime  to  another,  in  respect  of  his  property, 
real  or  personal  ;(A)(8)  but  now,  by  stat.  8  &  4  Will.  lY.  c.  42,  s.  2, 

((i\  The  Archbishop  of  Canterbury  y.  Tappen^  8  B.  ft  G.  151. 

(e)  Crosse  v.  Smith  and  another^  1  Eastj  246. 

(/)  GUed<m  ▼.  Atkin,  2  Tyrw.  598.  (y)  Perkinson  y.  OHfiyrd,  Gro.  Gar.  639. 

(A)  Hambly  y.  TroU,  Gowp.  371. 

(1)  By  the  old  law,  there  was  a  distinction  between  executors  and  truBtees.  It  was 
laid  down  as  a  general  rale,  that  where  ezecntors  joined  in  a  receipt,  both  haying  the 
vhole  power  over  the  ftind,  both  were  chargeable ;  where  trustees  joined,  each  not  hay- 
ing the  whole  power,  and  the  joining  being  necessary,  only  the  person  receiying  the 
money  was  chargeable ;  but  the  rule  as  to  executors  has  been  in  some  degree  relaxed. 
See  the  opinion  oi  Eldon^  Gh.,  in  Chambers  y.  Minehin,  7  Yes.  jun.  197,  8.  In  Walker  y. 
Symonds,  3  Swans.  64,  the  same  learned  judge  said :  ^<It  may  be  laid  down  now,  as  in 
Brics  y.  Stokes,  11  Ves.  319,  that  though  one  executor  has  joined  in  a  receipt,  yet  whether 
he  is  liable  shall  depend  on  his  acting."  Joint  administrators  are  responsible  for  each 
other  as  principals,  and  the  sureties  are  liable  for  their  faithful  administration,  without 
regard  to  who  is  or  is  not  the  acting  administrator  or  recipient  of  the  money.  Boyd  y. 
Boydj  1  Watts,  368.  When  letters  of  administration  are  granted  to  two  or  more  jointly, 
and  they  enter  into  joint  and  seyeral  bonds,  and  file  a  joint  inyentoiy,  each  is  liable  for 
the  whole.  In  case  of  executors  who  giye  no  bonds,  and  trustees,  the  rule  is  different, 
lb.  Lidderdale  y.  Robinson,  2  Brock.  159 ;  Or  sen  y.  ffanberry,  lb.  403  ;  Pall  y.  Ewing,  X 
Blackfl  301.  See  ifNair's  Appeal,  4  Rawle,  167  ;  Sterretfs  Appeal,  2  Penn.  422 ;  Rtfer. 
Galbrsath,  3  Id.  204 ;  DoebUr  y.  Snavely,  6  Watts,  226  ;  Peter  y.  Beverly,  10  Peters,  632. 
Bxecutors  and  administrators  in  equity  are  not  liable  for  each  other's  acts,  unless  con- 
nlyance  or  gross  negligence.  Tenoir  y.  Winn,  4  Dessans.  65 ;  Knox  y.  Picket,  lb.  92. 
The  administrator  of  a  decased  executor  may  settle  a  separate  account  of  his  adminis- 
tration of  such  estate  as  came  to  the  hands  of  the  deceased  executor.  Barclay  y.  Mot" 
fison,  16  S.  k  R.  129. 

(2)  Action  does  not  lie  against  executor  of  sheriff  for  default  of  his  deputy  in  returning 
process,  although  the  statute  giyes  eusumpsit.  People  y.  Oibbs,  9  Wend.  29.  But  debt 
will*  not  lie  against  the  executors  or  administrators  of  a  sheriff,  for  an  escape,  in  the 
lifetime  of  their  testator  or  intestate.  Martin  y.  Bradley,  1  Gaines'  Rep.  124.  An  action 
against  a  sheriff  for  breach  of  his  official  duty,  may  be  reyiyed  against  his  executor  by 
edre  facias,  in  Kentucky.  Lynn  y.  Sisk,  8  B.  Monr.  136.  A  scire  facias  against  adminis- 
teators  of  a  judgment  defendant,  alleging  waste,  must  ayer  that  there  are  not  goods  of 
the  estate  of  the  intestate  In  their  hands  sufficient  to  pay  the  judgment.  Cooper  y. 
JToiNM,  2  Garter,  Ind.  97. 

(3)  See  Serjeant  Williams's  note  (1)  to  the  case  of  Wheatky  y.  Lane,  1  Saund.  216. 
Where  the  cause  of  action  arises  ez  delicto,  no  suit  lies  ag^ainst  executor,  although  the 
action  is  griven  by  statute,  and  is  in  form  ex  contractu,  unless  the  estate  is  benefited ;  as 
where  property  is  taken  tortiously,  and  is  sold  or  remains  in  specie  in  his  hands.  People 
y.  Oibbs,  9  Wend.  29 ;  ffeneh  y.  Metur,  6  S.  ^  R.  272.  It  seems,  howeyer,  that  there 
are  cases  in  which  it  may  snryiye.    lb. 
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^^'An  action  of  trespass,  or  trespass  on  the  case,  as  the  case  may  be, 
may  be  maintained  against  the  executors  or  administrators  of  any  person 
deceased,  for  any  wrong  committed  by  him  in  his  lifetime  to  another,  in 
respect  of  his  property,  real  or  personal,  so  as  such  injury  shall  hare 
been  committed  within  six  calendar  months  before  such  person's  death, 
and  so  as  such  action  shall  be  brought  within  six  calendar  months  after 
such  executors  or  administrators  shall  have  taken  upon  themselves  the 
administration  of  the  estate  and  effects  of  such  person;  and  the  dam- 
Mes  to  be  recoTered  in  such  action  shall  be  payable  in  like  order  of 
aidministration  as  the  simple  contract  debts  of  such  person."  An  intes- 
tate(i)  was  the  lessee  of  some  coal  mines  of  the  plaintiff's  tad 
[^*807  ]  had  ^worked  the  coal  under  a  portion  of  land  excepted  from 
the  demise ;  part  of  such  coal  was  raised  more  than  six  montha 
before  the  intestate's  death,  and  part  withiit  six  months ;  the  plaintifi 
may  bring  trespass  under  this  statue  for  so  much  as  was  raised  within 
the  six  months,  and  also  money  had  and  reoeived  for  so  much  as  was 
raised  before,  the  acts  being  distinct,  and  therefore,  the  two  actions  not 
incompatible.  The  foregoing  statute  is  confined  in  terms  to  injuries  in 
respect  of  property,  real  or  personal ;  the  law,  therefore,  in  respect  of 
injuries  to  the  person  remains  unaltered,  as  to  which  Serjeant  Wil- 
liams's note,  above  referred  to,  may  be  consulted  with  advantage.(l) 

By  Stat.  29  Oar.  II.  c.  8,  s.  4,  ^  "So  action  shall  be  brought  to  charge 
any  executor  or  administrator  upon  any  special  promise,  to  answer 
damages  out  of  his  own  estate,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  b^  him  lawnilly  authorized."  At  the  common 
law,  an  executor  or  adnunistrator  could  not  have  been  charged  on  any 
special  promise  to  answer  damages  out  of  his  own  estate,  unless  sndi 
promise  had  been  made  on  a  sumcient  consideration.  The  statute  has 
not  made  any  alteration  in  this  respect.  The  promise,  though  in  wri- 
ting, still  requires  a  sufficient  consideration  to  support  it.(u)  And(ir) 
the  consideration  as  well  as  the  promiBe,  must  be  expressed  in  the  writ- 
ten memorandum  or  note.(2) 

The  provisional  assignee  of  the  Insolvent  Debtors'  Court,  un<le' 
Stat.  1  Q-eo.  IV.  c.  119,  s,  7,  assi^ed  the  estate  of  an  insolvent  to  an 
assignee,  who  assented  to  such  assignment,  and  acted  under  it  as  tenant 

(t)  PoweU  y.  Reesj  7  A.  ft  E.  426.  (u)  Rann  y.  Buffhes,  7  T.  R.  360,  n. 

(k)  Warn  y.  Warlteriy  5  East,  10,  recognized  im  Samiden  y.  Wakefield,  4  B.  ft  A.  59^  i 
Clisne^  y.  Pi^ffoUf  2  A.  ft  B.  481 ;  Bttwet  y.  ArmtUrwi^,  I  Bingfa.  N.  G.  761. 


propertj,  or  if  special  damage  were  proved,  dubitatur,  Lattimore  v.  Simmoru,  supra.  And 
see  Miller  v.  Umbehower,  10  S.  ft  R.  31 ;  Nicholson  y.  MtoUj  13  Id.  415 ;  HawktM  v.  Cto,  I 
Bibb,  246,  for  other  instances  in  which  the  right  of  action  dies  with  the  person. 

(1)  See  1  Tidd's  Pract.  9,  note  to  4th  Am.  ed.  1856. 

(2)  A  count  for  monej  had  and  received  by  administrator  of  B.,  is  bad  on  general  de- 
murrer, and  no  judgment  can  be  rendered  thereon  against  defendant,  personally,  or  m 
his  representative  capacity.  Sibbit  Y,  Lloyd^  6  Halst.  163.  See  WcUdsmitk  v.  M^ 
•mUh^  1  Ohio,  334. 


of  premises,  ifhicli  the  msolyent  held  as  lessee  for  years  :  it  was  hold- 
en,(n  that  the  ezecntor  of  suoh  last-mentioned  assignee  was  liable  to 
the  lessor  for  breaches  of  covenants  in  the  lease,  subsequent  to  his 
testator's  death  ;  it  not  appearing  that  the  Insolvent  Debtors'  Court 
had  appointed  fresh  assignees. 

2.  What  eavses  of  action  may  be  joined  against  Executors. — Several 
demands,  some  of  which  accrue  from  the  defendant  in  his  own  right, 
and  others  in  right  of  another,  ought  not  to  be  joined  in  the  same 
action  ;  because  such  demands  require  different  pleas  and  different 
judgments.  Hence,  if  a  declaration  against  an  executor  or  adminis- 
trator contain  counts  which  char^  him  in  his  representative  character, 
and  counts  which  charge  him  in  his  own  right,  such  declaration  will  be 
bad,  for  misjoinder  of  cause  of  action,  either  in  general  demurrer,(m) 
or  in  arrest  of  judgment,  or  on  writ  of  error.  The  four  first 
counts  in  the  declaration  were  on  promises  *made  by  the  [  *808  ] 
intestate(n)  :  the  fifth  stated,  iJiat  dffter  the  death  €f  the  in- 
te9tate,  the  defendant  as  administratrix,  was  indebted  to  the  plaintiff 
for  money,  by  the  defendant,  as  such  administratrix,  had  and  received 
to  the  use  of  the  plaintiff.  On  special  demurrer,  assigning  for  cause 
liiat  the  two  causes  of  action,  the  one  from  the  intestate  and  the  other 
from  the  administratrix,  could  not  be  joined,  the  court  were  clearly  of 
opinion  that  they  could  not ;  because  the  last  count  stated  a  cause  of 
action  after  the  intestate's  death,  which  would  exclude  one  of  the  pleas 
that  might  be  pleaded  to  the  other  counts,  and  would  warrant  a  differ- 
ent judgment.(l)  So  counts  on  promises  by  the  testator  cannot  be 
joined  with  counts  for  money  had  and  received  by  the  defendant  as 
executor(o)  or  for  money  lent  to  defendant  as  executor,(^)  or  on  an 
account  stated  of  money  diie  from  defendant  as  executor j{q)  because 
the  former  charge  the  defendant  in  right  of  the  testator,  whereas  the 
latter  charge  him  in  his  own  right.  But  where  an  action  was  brought 
against  an  administratrix,(r)  and  the  three  first  counts  of  the  declara- 
tion were  on  promises  by  the  intestate,  and  the  last  was  on  an  account 
stated  between  plaintiff  and  defendant,  as  administratrix,  of  money 
owinq  from  the  intestate^  and  in  consideration  of  the  intestate  being 
found  indebted,  a  promise  by  defendant,  as  administratrix,  to  pay,  the 
court  were  of  opinion  that  there  was  not  any  misjoinder  of  action,  that 
the  defendant  was  charged  as  administratrix,  in  all  the  counts,  and  that 
this  was  the  common  mode  of  declaring,  to  save  the  statute  of  limita- 
tions.(2)     A  promise  made  upon  good  consideration  by  a  testator,  that 


\ 


Z)  Ahereromlne  y.  Hichman^  8  A.  k  E.  683. 

m)  Brigden  y.  Par**,  2  Bos.  k  Pul.  424.  (n)  Jenningt  y.  Newman,  4  T.  R.  347. 

o)  Brigdm  y.  Parks^  2  Bos.  k  Pul.  424,  and  Rote  y.  Bowler^  1  H.  Bl.  108. 
)  1  H.  BL  108.  (q)  Ibid,  (r)  Secar  y.  Atkinton,  1  H.  Bl.  102. 


(1)  In  suits  against  administrators,  a  count  on  promise  by  them  as  such,  maybe  joined 
with  one  on  promise  by  intestate,  provided  the  demand  spring  from,  or  was  connected 
with  the  estate.    Howard  y.  Power$,  6  Ohio,  93. 

(2)  See  Malin  y.  Bull^  13  S.  k  R.  441.  A  count  on  promise  by  testator,  and  one  for 
ftmeral  expenses,  at  requeti  of  executor,  and  promise,  at  executor ,  may  be  joined.  Hap- 
good  y.  EoughUm,  10  Pick.  154.  Consult  2  Williams  on  Exrs.  1664,  4th  Am.  ed. ;  and 
Tide  Howard  y.  Powert,  6  Ham.  R.  82  j  Try  y.  Evant,  8  Wend.  B.  530  j  Carter  y.  Phdpe, 
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his  execator  shall  pay,  is  a  sufficient  consideration  for  an  action  in  as- 
sumpsit against  the  execator.(«)  And  in  such  action,  it  is  neither 
neces8ary(£^  to  aver  a88ets(l)  (the  want  of  assets  being  matter  of  defence  ;j 
nor  a  promise  by  the  executor.  On  a  count  averring  an  account  stated 
by  the  defendant  of  moneys  due  from  him  as  executor,  the  judgment 
shall  be  de  bonis  testatoris.  It  may,  therefore,  be  joined(tt)  with  counts 
on  promises  of  the  testator.  Counts  for  goods  sold  to,  and  work  and 
labour  done  for,  the  defendant,  as  executor,  cannot  be  joinedrx)  with  a 
count  for  money  found  to  be  due  on  an  account  stated  with  tne  defen- 
dant as  executor;  for  the  two  first  counts  are  necessarily  for  debts  due 
from  the  defendant  in  his  own  right,  and  charge  the  defendant  person- 
ally, whereas  the  last  count  charges  the  defendant  in  his  own  repre- 
sentative character  ;  and  consequently  there  is  a  misjoinder.  To  a 
count  in  covenant  charging  the  defendants,  as  executors,  for  breaches 
of  covenant  by  their  testator  as  lessee,(y)  who  had  covenanted  for  him- 
self, his  executors,  and  assigns,  may  be  joined  another  count,  charging 

them,  that  after  the  testator's  death,  and  their  proving 
[  '^'SOQ  ]  the  "^will,  and  during  the  term,  the  demised  premises  came 

by  assignment  to  one  D.  A.,  against  whom  breaches  were  al- 
leged ;  and  concludinff,  that  so  neither  the  testator,  nor  the  defendants 
after  his  death,  nor  I).  A.  since  the  assignment  to  him,  had  kept  the 
said  covenant,  but  had  broken  the  same. 

8.   What  JExeciUars  are  to  he  made  Defendants. — ^It  has  been  ob- 
served, that  in  actions  brought  bjf  executors,  it  is  necessary  that,  where 


(•)  Powell  T.  » 
U)  8.  C.f  per 
(«)  Comer  t. 


Powell  T.  Oraham,  7  Tannt.  680. 

three  Js. ;  Burroughs  J.  dlBsentlente.  (u)  S.  C, 

Shew,  BU,kW.  350.  (y)  WiUan  V.  Wtffff,  10  Bast,  313. 


8  Johns.  440.  On  a  connt  stating  a  promise  by  an  executor,  as  sach,  the  Judgment  most 
be  entered  de  borne  jMrcpriiey  and  therefore  such  a  count  cannot  be  joined  with  one  on  aa 
indebtedness  of  the  testator.  8e^  t.  Drachj  2  Harris,  362 ;  Moody  v.  Swing,  8  B.  Monr. 
521.  And  the  objection  may  be  taken  on  a  general  demurrer  to  the  whole  declaratioiL 
Oodbold  y.  RoberUf  20  Ala.  354.  Where  a  count  for  work  done  and  money  paid  for  a 
testator,  was  Joined  with  a  count  for  work  done  for  and  money  due  on  account,  stated 
with  the  defendants  as  executors,  and  the  Jury  found  for  the  plaintiff  with  the  general 
damages,  the  court  arrested  the  Judgment.  Such  objection  might  have  been  cured  hj 
a  verdict  for  the  defendant,  or  a  nolle  proeegui  entered  as  to  the  account.  KUekmgntm 
T.  Skeel,  3  Ezch.  49.  The  first  two  counts  of  the  declaration  charged  the  defendant  as 
executor  of  J.  H.,  in  respect  of  principal  and  interest,  due  fVom  the  testator  to  the  plain- 
tiff. The  third  count  stated  that  the  defendant,  as  such  executor  as  aforesaid,  was 
indebted  to  the  plaintiff  in  200/.  for  interest  for  forbearance  of  money  at  interest  by^tfae 
plaintiff  to  the  defendant  as  such  executor  as  aforesaid,  at  his  request,  of  moneys  owing 
from  the  defendant,  as  such  executor  as  aforesaid,  to  the  plaintiff.  Held,  that  the  decla- 
ration was  bad  on  the  ground  of  misjoinder,  and  that  the  words  '^  at  his  request,"  in  the 
third  count,  could  not  be  rejected  as  surplusage.  Bignell  t.  ffarpur,  4  Exch.  773;  7  P. 
k  L.  243.  If,  in  an  action  against  executors,  the  declaration  shows  a  contract  made  bj 
the  testator  only,  and  not  by  the  executor,  a  promise  by  the  testator  may  be  joined  with 
a  promise  by  the  executor,  as  such,  in  the  same  or  different  counts.  But  if  the  declara- 
tion sets  up  a  contract  made  by  the  testator,  it  cannot  be  joined  with  a  contract  made 
by  the  executor.  Benjamin  y.  Taylor,  12  Barb.  328.  So  a  count  on  a  promise  by  the 
testator,  may  be  joined  with  a  count  for  the  funeral  expenses,  alleging  that  they  were 
incurred  at  the  request  of  the  executor,  and  that  he,  as  executor,  promised  to  pay  there- 
for. Hapgood  t.  HaughUm,  10  Pick.  156.  But  it  seems  that  a  count  on  the  promissoiy 
note  of  an  executor,  given  in  payment  of  the  funeral  expenses,  cannot  be  Joined  with  a 
count  upon  a  promise  of  the  testator.  lb. 
(1)  Se  Malm  y.  BvU,  eupra. 
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there  are  two  or  more,  they  should  all  join,  whether  they  administer  or 
not,  if  one  of  them  has  proved  the  will.  Bat  this  is  not  necessary  when 
actions  are  brought  against  them  ;{z)  for  the  mere  circumstance  of  a 
person  being  named  executor,  does  not  compel  the  plaintiff  to  make  him 
a  defendant,  unless  he  has  administered.(l)    Hence,  where  executors, 

(f)  Bro.  Exore.  pi.  69. 


(1)  In  an  action  against  sereral  execntors  or  administraton  in  their  representatiye 
capacity,  serrice  must  be  made  upon  all  to  support  a  judgment  against  any  of  them ; 
and  if  serTice  is  made  only  npon  one,  it  is  error  to  discontinue  as  to  the  other,  and  take 
judgment  by  default  against  him  who  was  served  with  process.  Bamet  v.  Jamagin^  12 
S.  k  K.  108,  Article  326,  of  the  Louisana  Code  of  Practice,  which  declares  that  a 
defendant  whose  signature  shall  have  been  proved  after  his  having  denied  the  same, 
shall  be  barred  from  every  other  defence,  does  not  apply  to  an  admimstratrix  who,  when 
sued  on  a  note  alleged  to  have  been  executed  by  the  deceased,  denies  the  signature  to 
be  genuine.  Bradford  v.  Cooper^  1  La.  Ann.  R.  325.  In  Arkansas,  by  Rev.  Sts.  c  4, 
{{  91, 92,  before  a  creditor  of  the  estate  of  a  deceased  person  can  maintain  suit  against  the 
administrator  thereon,  he  must  present  to  him  an  affidavit  of  the  justice  and  non-pay- 
ment of  his  claim ;  and  this  whether  he  sues  at  law,  or  In  the  summaiy  proceeding  before 
the  Probate  Court,  provided  by  statutes.  Ryan  v.  Ltemcn^  2  Eng.  78.  "Wlien  in  a  suit 
before  a  justice  of  the  peace,  the  warrant  directed  the  officer  to  summon  "  A.,  adminis- 
trator of  B."  and  proceeded  to  Aate  a  personal  liability  of  A.,  it  was  held  that  the  words 
"administrator  of  B.,"  might  be  rejected  as  personal  description,  and  judgment  rendered 
against  A.  in  his  individual  right.  Braden  v.  HoUmgwworth^  8  Humph.  19.  Where  an 
administrator  dies,  an  attachment  biU  seeking  to  subject  certain  slaves  lUleged  to  belong 
to  the  estate  of  the  intestate,  to  the  satisfitction  of  a  decree  pronounced  against  such 
administrator,  should  be  brought  against  the  administrator  de  bonit  non  of  the  estate, 
and  not  against  the  administrator  of  the  deceased  administrator.  J&nsa  v.  Jonea,  lb.  705. 

Upon  a  count  charging  a  promise  upon  defendants  as  executors  for  money  paid  to  or 
received  by  them  as  such,  a  plaintiff  cannot  recover  against  them  in  their  representative 
capacity,  because  if  liable  at  all,  they  are  personally  liable.  Moody  v.  Ewing^  8  B.  Hon. 
521.  If  two  executors  are  sued  jointly,  and  one  only  is  proved  to  be  liable,  and  he  per- 
loiially  liable,  the  plaintiff  must  fail.  lb.  To  authorize  a  joint  judgment  agidnst  two, 
who  are  sued  as  executors,  the  proof  must  show  a  joint  liability  as  such.  lb.  In 
Loubiana,  an  action  brought  by  a  creditor  of  a  testator  against  his  executor,  charging 
him  with  a  devastavit,  without  averring  proceedings  to  compel  the  defendant  to  exhibit 
a  tableau  of  distribution,  cannot  be  maintained.    M^OUl  v.  Armom^  II  How.  U.  S.  142. 

Claims  against  an  administrator  for  money  and  property  of  the  estate,  which  have 
come  into  his  hands  during  the  a^inistration,  are  exclusively  within  the  jurisdiction  of 
the  Probate  Court.  Adamt  v.  Adanu^  7  Washb.  50.  An  administrator  who  illegally  has 
caused  to  be  sold,  at  a  sheriff's  sale,  land  claimed  by  his  intestate  under  articles  of  agree- 
ment, and  held  by  him  at  his  death,  is  liable  in  damages  to  the  heir;  and  the  settlement 
of  his  account  as  administrator  in  the  Orphans'  Court,  in  which  the  proceeds  of  the  sale 
were  not  charged,  wiU  not  bar  the  action.  WeHmg  v.  NiuUyy  1  Harris,  650.  The  mea- 
sure of  damages  in  such  case,  is  the  value  of  the  land  at  private  sale  at  the  time  of  its 
sale  by  the  sheriff,  with  interest  from  that  time.  lb.  A  distributee,  in  Kentucky,  may 
commence  an  action  for  his  share  of  the  personal  estate  against  the  administrator,  at  any 
time  after  the  expiration  of  nine  months  after  administration  is  granted.  The  Common' 
veakh  V.  Hammond,  10  B.  Hon.  62.  A  legatee  of  the  income  to  be  derived  from  a  ftind, 
may  maintain  an  action  at  law  against  the  executor,  who  on  a  settlement  of  his  accounts, 
retains  the  ftind  for  the  purposes  of  the  will.  SoUiday  v.  Biuey,  12  Penn.  State  R.,  (2 
Jones,)  347.  Where  one  of  two  executors  or  administrators  has  in  his  hands  the  balance 
remaining  for  distribution,  an  action  may  be  maintained  against  him  by  the  distributees 
without  joining  his  co-executor  or  administrator.  NtgUy  v.  Yard,  20  Ohio,  310.  Where 
an  executor  or  administrator,  after  final  settlement,  distributes  the  balance  in  his  hands 
to  a  part  only  of  the  distributees  legally  entitied  thereto,  such  distribution  will  not  avail 
him  as  against  Uie  claims  of  such  distributees  as  have  not  received  their  share.    lb. 

The  administrator  of  a  deceased  partner,  who  comes  to  the  possession  of  a  note  pay- 
able to  the  firm,  which  he  claims  to  hold  as  assets  of  his  intestate,  may  be  sued  at  law 
by  the  surviving  partner  to  recover  the  note  or  its  proceeds.  Culvert  v.  Marlon^  18 
Ala.  67. 

Where  a  peatj  surrenders  the  possession  of  personal  property  to  an  administrator,  as 
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d^endantSy  plead  in  abatement,  that  tl^ere  are  other  exeenten  not 
named,  they  must  add,(a)  that  the  ezecntoref  not  named  hare  admiius* 
tered ;  for  the  plaintiff  is  Donnd  to  take  notice  of  each  executors  only  as 
have  administered.  Although  executors  cannot  sever  in  declaring,  yet 
they  may  in  pleading.  Hence,  although  infant  executors  may  sue  bj 
attorney  with  executors  of  full  a^e,(()  because  those  of  full  age  may 
appoint  an  attorney  for  those  withm  age,  yet  they  must  defend  by  gaar- 
dian.  If  any  of  the  executors  die,(c)  actions  must  be  brought,  not 
against  the  surviving  executors  and  executors  of  deceased  execnton, 
but  against  surviving  executors  only*  If  there  are  two  or  more  ad- 
ministrators, they  must  all  be  made  defsndant8.(^  An  executor  de  im 
tort  must  be  declared  against  as  a  rightful  executor.(^)  (1)  In  an  ao- 
tion(/)  against  a  married  woman  executrix,  the  husband  must  be  joined 
as  a  defendant.(2) 


IX.  Of  the  PleadinffBy  p.  809,  and  herein  of  the  Bight  of  Betainer, 
p.  818  ;  Evidence^  p.  814  ;  tfudgmenty  p.  815  ;  Costly  p.  816. 

An  executor  may  plead  the  same  plea  in*bar,(  j|r)  that  his  testator 
might  have  pleaded  ;(5)  as  in  an  action  of  assumpsit,  he  may  plead,  that 

[a\  StoaUow  ▼.  EmherMon^  1  Lev.  161. 
[h\  FretcohaXdi  Y.  Kinaston,  Sir.  783 ;  Fits.  Abr.  Exon.  12, 
[ej  4  Leon.  193 ;  Bro.  Exors.  99;  Fits.  Abr.  Exors.  22. 
I)  Reg.  UO,  a,  b.  Ce)  Alexander  v.  Itane,  Yelv.  137. 

[/)  Com.  Dig.  Administration  (B.)  (ff)  Com.  Dig.  Pleader,  (2  D.  8.) 

.  anets  of  the  estate,  and  without  objection  saffers  it  to  be  distributed  as  such  nnder  sb 
order  of  the  Orphans' Court,  he  is  estopped  as  against  the  administrator,  firom  afterwardi 
asserting  a  claim  to  the  property;  and  whether  snch  surrender  was  on  the  demand  of 
the  administrator,  or  roluntary,  or  whether  the  administrator  had  previously  regarded 
the  property  as  assets  and  returned  it  in  his  iuTentory  or  not,  can  make  no  difference. 
F^l  v.  ffarriaon,  18  Ala.  514. 

In  Alabama,  prior  to  the  act  of  1846,  a  suit  might  bs  maintained  by  the  distribnteei 
of  an  estate  against  the  executor  after  his  removal  from  offloe,  to  make  him  account  for 
the  assets  that  had  come  to  his  hands.     Chuide  v.  Hayu^  19  Ala.  438. 

The  distributees  or  next  of  kin  can  maintain  no  suit,  either  at  law  or  in  equily,  fiyr 
the  mere  purpose  of  distribution,  until  letters  of  administration  have  been  granted  os 
the  estate  of  the  decedent.     Oardner  t.  Oantt^  19  Ala.  666. 

When  a  writ  and  declaration  proceeds  against  the  defendant  as  administratrix,  and 
all  the  counts  are  so  drawn  as  to  charge  her  in  her  representative  character  alone,  proof 
of  a  demand  against  her  individually  will  not  support  the  declaration.  Andertom  v.  Biee, 
20  Ala.  239. 

In  a  suit  against  an  administrator  dg  bofn$  nofi,  on  a  note  purporting  to  have  been 
executed  by  his  intestate,  an  admission  made  by  the  administrator  in  chief  of  the  geso- 
ineness  of  the  signature,  is  not  admissible  against  the  defendant  Rog«r9  v.  (Tnmiw,  20  Als. 
247.  Nor  is  the  implied  admission  arising  from  judgments  recovered  against  the  admin- 
istrator in  chief,  on  notes  signed  in  a  similar  manner,  admissible  evidence  against  the 
administrator  de  bonU  non,    lb. 

To  a  suit  by  a  creditor  of  an  intestate,  against  an  admhiistrator  dS»  son  torty  for  so 
account  and  payment,  it  is  necessary  that  a  legal  personal  representative,  duly  constitatedf 
should  be  a  party.     Creator  v.  RobiMon^  1  Eng.  Law  k  Eq.  332. 

Semhle  that  an  action  for  contribution  lies  against  the  representatives  of  a  deceased 
conlxactor.    Baiard  v.  Hawee,  2  B.  A;  Bl.  287. 

)  See  HoweU  v.  Smiih^  2  M'Cord,  517  ;  Norfolk  v.  QaUt^  2  H.  k3.  435. 
)  Consult  2  Williams  on  Ex'rs,  1642-1715,  and  notes  to  4th  Am.  ed.  1855. 

[3)  When  executors  sever  in  their  pleas  the  court  will  take  that  which  is  best  fbr  the 
estate.    Lyon  v.  AUieonj  1  Watto,  162  ;  2  Williams  on  Ex.  1654,  4th  Am.  ed.    An  eie- 


XXXCXTTOB.  809 

his  testator  did  not  undertake  or  promiBO  ;  or  in  covenant^  or  debt  on 
bond,  that  is  not  the  deed  of  the  testator.  So  an  executor  may  plead 
in  bar,  that  he  has  fully  administered  all  the  goods  and  chattels  which 
▼ere  of  the  deceased  at  the  time  of  his  death.  The  plea  is  termed  a 
plea  of  plene  adminiitravit,    A  te6tator(A)  being  indebted  to  B.,  de- 

rited  with  him  a  policy  of  insurance  on  testator's  life,  as  a  security 
the  debt,  or  for  a  further  advance  then  made  by  R.,  and 
died,  leaving  R.  and  M.  his  ^executors.  B.,  still  holding  the  [  *810  ] 
policy,  apphed  to  the  insurers  for  the  amount  due  on  it(200Z.); 
which  they  refused  to  pay,  unless  B.  and  M.  ffave  a  receipt  for  it  as 
executors.  They  did  so  ;  B.  making  protest  that  he  signed  as  execu^ 
tor,  merely  to  satisfy  the  insurers.  In  an  action  by  a  judgment  credit 
tor,  to  which  the  executors  pleaded  plene  adminUtraveruntj  except  as 
to  42.  (the  surplus  out  of  the  2002.  after  payment  to  B.;)  it  was  holden, 
that  the  executors  were  not  chargeable  with  the  2002.  as  assets,  but 
only  with  the  surplus  after  payment  to  B.  In  like  manner  an  execu- 
tor may  plead  an  outstanding  debt,  as  a  judgment,  in  which  plea  it  is 
not  necessary  for  the  executor  to  ayer  that  the  judgment  was  had  for 
a  tme  and  just  debt  ;ft)  for  this  shall  be  presumed.  So  where  an  ex^ 
cater  pleaded(A;)  that  nis  testator  entered  mto  a  bond  conditioned  for  the 
payment  of  a  sum  of  money  at  a  day  past,  beyond  which  he  had  not 
assets  ;  it  was  holden  sufficient,  although  it  was  not  averred  that  the 
bond  was  entered  into  for  a  true  and  just  debt ;  for  it  shall  be  intended 
that  it  was.  And  the  same  intendment  shall  be  made,  where  an  exe* 
cator  or  administrator  pleads  a  bond  debt  due  to  himself  and  retain- 
er.(Q(l)  The  ancient  way  of  pleading  an  outstanding  bond  was  to  set 
forth  the  bond  only  ;  but  the  modern  way  is  to  set  forth  the  condition 
also.  When  the  day  of  payment/^)  mentioned  in  the  condition  of  the 
bond,  is  past  i;i  the  lifetime  of  tne  testator,  the  penalty  is  the  leeal 
debt ;  and  although  an  executor,  in  pleading  it  as  an  outstanding  debt| 
sets  forth  the  condition  of  the  bond,  yet  that  will  not  deprive  him  of  the 
advantage  of  covering  the  assets  to  the  amount  of  the  penalty,  Sut 
when  the  day  of  payment  is  not  arrived  at  the  death  of  die  testator, 
if  the  executor  sets  forth  the  condition,  the  assets  can  be  covered  only 
to  the  amoant  of  the  sum  mentioned  in  the  condition  ;  for  the  force  of 
the  bond  is  suspended  until  the  condition  is  broken.  To  an  aqtion  of 
debt  on  bond  for  300Z.(9»)  against  defendant,  as  executor,  h^  pleaded 

Olahohn  ▼.  Rowntree,  6  A.  &  E.  110.     (Q  1  Lev.  200. 
,  Lake  T.  Maw,  Garth.  8.  (/)  FUard  v.  Brown,  6  T.  R,.Q50. 

i)  Bank  of  England  y.  Mariee,  Str.  1028;  ffardwieke,  0.  J.,  delivering  the.  opfaiioa  of 
the  court, 
(n)  PhO^  ▼.  JBehard,  Gro.  Jac.  8. 


cator  or  administrator  ie  not  bonnd  to  plead  the  statnte  of  limit»tiani.  Smith**  EstaU,  1 
Ashnu  35ft.  Consult  2  Williams  on  Bz'rs,  p.  1658,  and  casea  U^era  cited  in  notes  to 
4th  Am.  ed. 

(1)  An  execntor's  right  to  retain  extends  to  debts  due  to  Wm  Jointly  with  others,  or  is 
the  character  of  trustee,  as  well  as  to  those  whidi  are  dae  to  liinp  solely  ai^d  in  his  am 
right  Hoiotk  t.  Bogv*,  6  Paige,  415;  WUUavM  y.  Pun^,  6  Paige  Gh.  166;  Clark  T. 
Clark,  8  Id.  162 ;  Chaffin  y.  Che^n,  2  Dey.  k  Batt.  Oh.  2fi6r;  MaUe  y.  MalU,  1  Dessaw. 
247 ;  Oadtdm  y.  Lard,  lb.  208;  Bvant  y.  Bvam,  lb.  815;  Iimomo  y.  WynfUi^  4  Id^  e6f 
SamdoTM  y.  8amdar9^  2  Qratt.  314 ;  S(q>hent  y.  ^orriv»,6,I|^  ^.  fil, 

VOL.  n.— 11 
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that  the  testator  was  hound  in  a  statute  for  the  same  sum,  and  that  he 
had  assets  to  the  amount  of  80Z.  only,  to  satisfy  that  statute,  whicli 
remained  yet  in  force  and  not  paid.  On  demurrer,  it  was  objected, 
that  it  was  not  averred  in  the  plea,  that  the  statute  was  made  for  debt, 
and  that  the  debt  was  not  satisfied  :  &r  if  it  were  for  the  performance 
of  covenants,  it  was  not  reasonable  that  it  should  be  a  bar  to  a  debt  on 
a  bond  already  due,  when,  perhaps,  the  covenants  would  never  be  bro- 

ken,(l)  in  which  case  there  would  not  be  anv  cause  of  suit  or 
[  *811  ]  extent  thereon.     *But  the  court  resolved,  that  the  plea  was 

good :  for  it  was  averred  that  the  statute  was  in  force,  and  the 
money  not  paid;  it  was  good  enough  primd facta;  and  it  should  be  inten- 
ded to  be  made  for  a  just  debt,  until  tne  contrary  was  shown.  It  was  hol- 
den,  that  an  executor(o)  might  plead  an  outstanding  judgment  reco- 
yered  in  an  action  of  debt  on  a  simple  contract  against  the  executor, 
although  the  executor  might  have  reversed  such  judgment,  while  debt 
could  not  be  maintained  against  an  executor  on  a  simple  contract.  See 
ante^  p.  805.  If  an  action  be  brought  against  several  adminiBtrator8,fp) 
they  may  plead  an  outstanding  ju^ment  recovered  against  one  of  the 
defendants  ;  for  a  recovery  against  one  administrator  shall  bind  him 
and  his  companions.  After  the  commencement  of  an  action,  an  exe- 
cutor cannot  pay  another  creditor  before  such  other  creditor  has  reco- 
vered judgment,  but  the  executor  may  confess  iudgment  in  another  ac- 
tion for  the  damages  laid  in  the  declaration,(g^  without  ascertaining 
those  damans  by  a  writ  of  in<juiry,  provided  tney  do  not  exceed  the 
real  debt.  If  they  do,  the  plamtiff  may  reply  that  such  judgment  was 
not  for  a  true  and  just  debt.  An  executor  may  confess  a  judgment  to 
a  creditor  in  eqtuU  degree  with  the  plcdntiff,  pending  the  action  and 
plead  it  in  bar.(r)  But  if  a  plea  of  judgment  recovered  on  a  simple 
contract,  be  pleaded  by  an  executor  to  a  debt  on  bond,  it  must  be 
averred,  that  such  recovery  was  had  before  notice  of  the  bond  debt.(»| 
An  executor  may  plead  puie  darrein  continuancey{t)  unrevenea 
judgments  on  simple  contract  debts  of  the  testator,  recovered  against 
the  executor  in  suits  commenced  since  he  pleaded  the  general  issue  in 
bar  in  the  principal  case ;  and  though  he  might  have  demurred  to  snch 
actions,  he  is  not  bound  so  to  do.(u)  Where  iudgment  was  given 
against  A.,  in  the  Conmion  Pleas,  who  afterwards  entered  into  a  sta- 
tute and  died ;  and  his  administrator  brought  error  on  the  judgment, 
and,  pending  that  suit,  paid  the  statute,  and  afterwards  the  juogment 
was  affirmed ;  upon  a  ecu  fa,  to  have  execution  thereon,  the  admin- 
istrator pleaded  payment  of  the  statute,  beyond  which  he  had  not 

Palmer  v.  Lawton^  1  Ley.  200.  (p)  ^trther  v.  fSirthety  Gro.  Ells.  471. 

Waring  v.  Danvera,  1  P.  Wms.  296;  10  Mod.  496;  3  P.  Wms.  401. 
Warmff  y.  Danvera,  1  P.  Wms.  296 ;  Morriee  y.  Bank  of  England^  Ca.  Temp.  Talb. 
225,  S.  P. 
(a\  Sawyer  y.  Mereer,  1  T.  B.  690. 

{t)  As  to  pleading  a  plea  puit  darrein  eonUnuanee^  see  B.  Q.  H.  T.  4  Will.  TV.  No.  2, 
<mte,  p.  141. 
(ii)  Prince  y.  NiehoUon^  6  Taunt.  665. 

(1)  It  was  agreed  by  Fenner^  Oatody^  and  YelverUm^  Js.,  that  a  statute  for  performance 
of  coyenants  was  not  a  bar  in  debt  on  bond,  if  none  of  the  covenants  were  broken. 

(2)  See  Lawrence  y.  Bath,  3  Wend.  305. 
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assets.  It  was  adjudged  a  good  plea,  because  at  the  time  of  the  execu- 
tion of  the  statute,  the  administrator  could  not  plead  the  judgment  in 
C.  P.,  because  it  was  doubtful  whether  it  would  be  affirmed  or  not.  (a:) 
To  a  plea  of  an  outstanding  judgment,  the  plaintiff  may  reply,  that  the 
judgment  was  obtained  by  fraud  and  covin.  And  in  a  case  where  an 
executor,  defendant,  pleaaed  two  outstanding  judgments,  to  each  of 
which  the  plaintiff  replied  fraud,  and  traversea  that  the  debts 
recovered  were  *due  for  just  debts  :(y)  the  replication  was  [  *812  ] 
holden  good  on  a  special  demurrer,  the  court  observing,  that 
the  plaintiff  might  traverse  the  special  matter,  or  rely  on  the  fraud  gene- 
rally, at  his  election.  A  judgment  confessed  by  an  executrix  to  a 
creditor  of  the  testator,  as  well  for  his  own  debt  as  in  trust  for  the  debt 
of  many  of  the  creditors,  cannot  be  pleaded  in  bar  to  an  action  brought 
against  her  by  another  creditor  of  the  testator.  (2) 

Where  the  statute  of  limitations(a)  is  pleaded  to  an  action  brought 
by  an  executor  on  a  promise  made  to  his  testator,  the  six  years  are 
computed  from  the  time  when  the  action  first  accrued  to  the  testator, 
and  not  from  the  time  of  proving  the  will.(l)  But  where  money  be- 
longing to  the  estate  of  an  intestate  is  receivea  by  A.(()  after  the  death 
of  the  intestate,  and  more  than  six  years  afterwards  B.  takes  out  an 
administration,  it  seems  that  the  time  of  limitation  must  be  computed 
from  the  day  on  which  the  letters  of  administration  were  granted ;  and 
consequently,  if  B.,  within  six  years  from  that  day  brings  an  action 
for  money  had  and  received  against  A.,  the  statute  of  limitations  will 
not  operate  as  a  bar.  In  an  action  by  administrator  upon  a  bill  of  ex- 
change, payable  to  the  intestate,  but  accepted  after  his  death,  the  sta- 
tute of  limitations  begins  to  run  from  the  time  of  granting  the  letters 
of  administration,  and  not  from  the  time  the  bills  become  due,  there 
being  no  cause  of  action  until  there  is  a  party  capable  of  suing.  Mur- 
ray  v.  East  India  Company^  5  B.  &  A.  204.  See  also  Pratt  v.  Swainey 
8  B.  &  C.  287,  per  Bayley^  J.  "  Where  letters  of  administration  have 
been  granted,  the  administrator  is  entitled  to  all  the  rights  which  the 
intestate  had  at  the  time  of  his  death  vested  in  him;  but  no  right  of 
action  accrues  to  the  administrator,  until  he  has  sued  out  the  letters  of 
administration."  For  the  statute  of  limitations,  and  the  decisions 
thereon,  see  ante^  p.  142,  150,  [and  note,  p.  809.] 

As  to  the  proper  mode  in  which  an  executor  of  an  executor  should 
frame  his  plea,  the  following  case  deserves  attention : — Plaintiff,  as- 
signee of  lessee  for  years,  sued  the  defendant  as  executor  of  B.,  exe- 
cutor of  A.,  the  lessor,  in  covenant  upon  the  original  indenture  of  lease, 
for  a  breach  of  the  covenant  for  quiet  enjoyment  of  A.,rc)  and  since 
his  decease  by  defendant.  Defendant  pleaaed  that  he  nad  fully  ad- 
administered  all  the  goods  of  A.,  the  first  testator.  On  demurrer,  it 
was  holden,  that  the  plea  was  bad,  inasmuch  as  it  only  gave  an  answer 

fx)  R^  y.  BerdoekBy  Telv.  29.  (y)  Trethewy  r.  Aeklandj  2  Sannd.  49. 

(2)  To^tt  Y.WdUy  lU.kB,  395.  (a)  Hickman  ▼.  WdUetr^  Willes,  27. 

h\  Curry  v.  St^hen»on^QB,Tih,  336;  Skinn.  566,  jS^.  C,    See  the  record,  4  Mod.  372. 


[e)  WOk  T.  FydeU,  10  Bast,  315. 


(1)  See  ofUtf,  p.  809,  note  (3). 
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to  one  part  of  a  case  which  pointed  at  two  kinds  of  nuBapplication  o{ 
those  funds  which  were  liable  to  the  plaintiff's  demand.  Le  Blanc,  J^ 
obserredy  that  the  defendant  might  discharge  himself  in  two  ways: 
either  by  showing  that  the  first  executor  fully  administered  all  the 

eoods  and  chattels  of  A.  which  came  to  his  hands,  and  that 
[  *813  ]  uie  defendant,  since  the  death  *of  the  first  executor,  has  duly 

administered  all  that  he  has  received  of  A/s  assets ;  or  he 
might  show  that  he  had  received  no  assets  of  the  first  executor.  But, 
as  the  plea  now  stands,  he  leaves  unanswered  every  thing  respecting 
the  assets  of  the  first  testator  which  came  to  the  hands  of  his  executor, 
and  merely  answers  as  to  his  own  application.  Bayley^  J.,  added,  that 
the  plaintiff  was  entitled  to  recover  nis  debt  in  either  of  two  events ;  if 
the  defendant  had  received  assets  of  the  original  testator,  and  had  not 
properly  applied  them ;  or  if  the  defendant  nad  received  assets  of  the 
first  executor,  and  the  first  executor  had  received  assets  of  his  testator, 
and  had  not  duly  applied  them.  The  defendant  has  only  answered  as 
to  one  of  those  events,  but  the  plaintiff  may  be  entitled  to  satbfaction 
out  of  both  funds ;  and,  therefore,  he  is  entitled  to  have  the  issue  so 
framed,  that  if  any  thin^  be  forthcoming  to  him  out  of  either  fund,  he 
may  be  able  to  avail  hmiself  of  it.  See  further  as  to  pleading  the 
statute  of  limitations,  and  statute  of  set*off,  by  and  against  executors, 
ante,  tit.  "Assumpsit,"  and  tit.  "Debt."(l) 

Of  the  Right  of  Retainer, — ^A  lawful  executor  or  administrator,(c{) 
when  sued  by  a  creditor  of  the  deceased,  may  claim  a  right  of  retain* 
ing  the  assets  in  satisfaction  of  a  debt  due  to  himself,  provided  such 
debt  is  equal  or  superior  in  de^ee  to  that  claimed  by  the  creditor. 
Where  an  action  is  brought  a^gainst  a  defendant  as  executor  (which  is 
the  case,  as  well  where  the  de^ndant  is  oharsed  as  rightful  executor, 
as  when  he  is  charged  as  executor  de  eon  <or^j  and  he  claims  to  retain 
as  executor  or  administrator,  he  ought  to  set  forth  the  letters  teata- 
mentary,(«)  or  the  letters  of  admim8tration,(/)  in  order  that  it  may 
appear  to  the  court  that  he  is  such  a  person  as  is  entitled  to  retain ;  for 
an  executor  de  eon  tort  is  not  so  entitled,  (jir)  But  where  the  plaintiff 
sues  the  defendant  as  administratory  and  he  claims  to  retain  as  admin- 
istrator, it  is  not  necessary  that  the  letters  of  administration  should  be 
set  forth,  because  the  plaintiff,  by  his  declaration,  admits  him  to  be 
lawful  administrator.(A^  An  executor  de  eon  tort  cannot  retain  for  his 
own  debt,  although  of  a  superior  nature ;  neither  will  the  consent  of 
the  rightful  administrator  to  the  retainer,  given  after  action  brought  by 
creditor,  alter  the  case  ;(t)  nor  can  such  executor  avail  himselt  of  a 
delivery  over  of  the  effects  of  the  deceased  to  the  rightful  administra- 
tor after  action  brought,  and  before  plea  pleaded,  so  as  to  defeat  the 
action  of  a  creditor.    In  debt  upon  bond  against  the  defendant  as  exe- 

(d)  I  Keb.  286 ;  2  Vent.  180 ;  Sty.  337 ;  Vaughan  y.  Brotone,  i^fra, 

(e)  Atkiauon  r.  Ravfson,  1  Mod.  208.  (/)  Caverly  y.  EUiton,  T.  Jones,  23. 
(g)  ChuUtf'9  case,  5  Bep.  30;  Telv.  138.  (A)  Picatd  y.  Brown^  6  T.  B.  550. 
(t)   Vtrwm  V.  Curtu,  2  H.  Bl.  18 ;  3  T.  B,  687. 

(1^  Defendant  cannot  set  off  a  debt  dne  to  him  from  intestate  against  a  claim  accruing 
to  aoministrator  since  the  death  of  intestate.    Fry  y.  Bvam,  8  Wend.  530. 
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cntor,(i)  he  pleaded  a  judgment  which  he  had  recovered  against  the 
deceased,  and  so  justified  by  way  of  retainer.  Replication,  that  the 
defendant  was  executor  de  son  tart.  Rejoinder,  that  after 
the  last  continuance  the  defendant  had  obtained  ^letters  of  [  ^814  ] 
administration.  On  demurrer,  it  was  ejected,  that  the  re- 
joinder was  a  departure  from  the  plea.  But  the  court  held,  that  it  was 
well  enough ;  because  the  plea  did  not  expressly  admit,  that  defendant 
had  proved  the  will,  but  only  admitted  the  defendant's  executorship 
according  to  the  declaration.  By  the  replication  it  appeared,  that  the 
defendant  was  not  charged  as  a  rightful  but  as  a  wrongful  executor, 
which  could  not  appear  on  the  declaration,  the  method  of  declaring 
against  both  of  them  being  the  same.  And  the  rejoinder  set  forth  a 
matter,  which  made  the  acting  as  unlawful  executor  justifiable ;  for  the 
subsequent  administration  rdated  to  the  death  of  the  intestate,  and 
pureed  the  precedent  wrongful  executorship,  so  as  to  give  the  defendant 
the  benefit  of  retaining.(l)  Although  an  executor  de  son  tort  cannot 
avail  himself  of  his  own  wrongful  act  in  taking  possession  of  the  goods 
of  the  deceased,  in  order  to  retain  a  debt  for  his  own  benefit,  yet  he 
may  plead(2)  in  answer  to  the  claim  of  a  simple  contract  creditor,  that 
after  action  brought,  he  had  disposed  of  the  assets  in  that  course  of 
administration  which  the  law  allows,  tnz.  by  discharging  a  debt  of 
higher  degree,  as  a  specialty  debt  |  for  if,  at  any  time  before  plea 
pleaded,  an  executor  comes  to  the  knowledge  of  such  a  debt,  he  is 
bound  to  pay  it  before  a  simple  contract  debt,  whether  he  be  a  rightful 
or  wrongml  exeeutor.(2) 

Evidence. — ^In  all  questions  respecting  personalty^  the  probate  or 
letters  of  administration,  with  the  will  annexed,  are  the  only  legal  evi- 
dence of  the  will.(m)(8)  Trespass  for  taking  goods.^n)  On  Not 
Ottilty,  the  defendant  admitted  that  the  ^oods  had  been  m  the  posses- 
sion of  the  plaintiff,  but  insisted  that  he,  the  defendant,  had  a  property 
in  them  as  executor  of  I.  S.,  and  then  produced  the  original  will,  by 
which  he  was  appointed  executor.  But,  per  Raymond^  G.  J.,  ^'  I  can- 
not allow  the  original  wiU  to  be  evidence  to  prove  a  property  in  an  exe- 

!h)  Vauffhan  v.  Browne,  Str.  1106;  Andr.  328;  7  Hod.  274,  Leach's  edit,  and  MSS. 
/)  OxenJkam  ▼.  Oiapp,  2  B.  &  Ad.  309. 
m)  Bat  see  Doe  d,  BasseU  v.  Mew,  7  A.  &  B.  240,  ante,  p.  754. 
n)  Coe  ▼.  Weetemham,  Norfolk  Summ.  Ass.  1725 ;  Seijt.  Leeds^s  MSS. ;  Piimey  r.  Pin-- 
iiey,  8  B.  ft  G.  335,  S.  P. 

(1)  So  in  this  country  it  has  been  held,  that  if  a  person  who  has  been  sued  as  execu- 
tor de  eon  tort,  takes  out  administration  pending  the  suit,  though  it  will  not  defeat  the 
suit  whicb  has  been  well  commenced,  yet  it  will  legalize  aU  intermediate  acts,  ab  nUHo, 
and  justify  a  retainer.  Ratioon  y.  Overaeker,  8  Johns.  Rep.  126.  See  1  Williams  on  Ex. 
210-224,  and  notes  to  4th  Am.  ed. 

(2)  Though  he  cannot  plead  payment  of  debts  in  bar  of  the  action  by  rightful  repre- 
sentative, he  may  in  trover,  under  the  general  issue,  give  evidence  of  it  in  mitigation. 
8aam  ▼.  Saam,  4  Watts,  432. 

(3)  In  order  to  prove  advertisement  of  appointment  of  an  administration,  it  is  suffi- 
cient to  produce  the  newspaper  itself,  without  showing  it  to  be  genuine,  if  there  is  no 
evidence  contra.  Hudson  v.  Hubhnt,  15  Pick.  423.  In  general,  a  creditor  of  a  deceased 
person  may  be  a  witness,  though  his  testimony  tends  to  increase  the  estate  of  the  de- 
ceased, unless  it  clearly  appear  that  the  estate  is  insolvent.  Youtt  v.  Martin,  3  S.  ft  B. 
427;  Boyer  v.  KendaU^  14  Id.  178. 
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cutor ;  the  probate  must  he  produced  ;.ior^  perhi^,  the  Ecclesiastical 
Court  will  not  allow  this  to  oe  the  testator's  will.  Besides,  until  pro- 
bate, a  man  dies  intestate ;  and,  if  the  executor  dies  before  probate, 
his  executor  shall  not  be  executor  to  the  first  testator."  Where  a  pro- 
bate of  a  will  is  lost,  the  Ecclesiastical  Court  never  grants  a  second 
probate ;  but  they  will  exemplify  the  first,  and  such  exemplifications 
are  admissible  in  eyidence.(o)  Upon  issue  joined  on  a  plea  by  executors 
of  pUne  administravitf  the  amount  of  the  stamps  upon  the  probate  is 
admissible  in  evidence  ;(pj  but  aemb.  that  this  is  not  eyen  prtmd  facie 
evidence  of  the  amount  oi  assets  received.     Probate  is  not  admissible 

to  prove  declarations  of  the  testator  as  reputation  in  qnes- 
[  '*'815  ]  tions  *of  pedigree.(9)    After  notice  to  defendant's  executors 

to  produce  probate,  and  refusal ;  it  has  been  holden,(r]  that 
an  instrument,  produced  by  the  officer  of  the  Ecclesiastical  Court,  pur- 
porting to  be  the  will  of  the  defendant's  testator,  and  indorsed  by  the 
officer  as  being  the  instrument  whereof  probate  had  been  granted  to  the 
defendants,  and  that  they  had  sworn  to  the  value  of  the  efiects,  is  ad- 
missible in  evidence  in  an  action  against  defendants  for  money  had  and 
received  by  their  testator.  An  examined  copy  of  the  act  book  in  the 
registry  of  the  Prerogative  Court  of  Canterbury,  stating  that  adminis- 
tration was  granted  to  the  defendant  of  her  husband's  goods  and  chat- 
tels at  such  a  time,  is  proof  («)  of  her  being  such  administratrix  in  an 
action  against  her  as  such,  without  giving  her  notice  to  produce  the 
letters  of  administration.  Where  a  bill  of  exchange  was  indorsed, 
generally,  but  delivered  to  A.,  as  administratrix  of  £.,  for  a  debt  dne 
to  the  intestate,  and  A.  died  intestate  after  the  bill  became  due,  and 
before  it  was  paid:  it  was  holden,(^)  that  the  administrators  de  bom 
non  of  B.  might  sue  upon  the  bill ;  and  that  their  title  was  sufficiently 
proved  by  the  letters  of  administration  de  bonis  non,  without  producing 
those  granted  to  A.,  the  administratrix,  A  retainer  may  be  given  in 
evidence  on  plene  administravit  ;{u)  but  debts  of  a  higher  nature  sub- 
sisting cannot.(^)  Upon  plene  administravit  et  issint  riens  inter 
mainSy{y)  if  it  be  proved  that  executor  hath  goods  in  his  hands,  which 
were  the  testator's,  he  may  give  in  evidence,  that  he  hath  paid  to  that 
value  of  his  own  money,  and  need  not  plead  it  specially.  In  case 
against  executor,  upon  plene  admini8travity{z)  the  plaintifi*  must  prove 
his  debt,  otherwise  he  shall  recover  but  one  penny  damages,  though 
there  be  assets ;  for  the  plea  admits  the  debt,  but  not  the  amount. 

In  all  actions  by  and  against  executors  or  administrators,  the  char- 
acter in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to  sue 
or  be  sued,  shall  not  in  any  case  be  considered  as  in  isstte,(a)  unless 
specially  denied.(l)  * 

(0)  Per  Cur,  in  Shepherd  v.  Shorthoee,  Str.  413. 

Ip)  Mann  y.  Lanff^  3  A.  ft  E.  699,  overrulmg  Curtit  y.  Buntj  1  C.  ft  P.  180 ;  and  Fot- 
ter  y.  Blakdock,  6  B.  ft  G.  328. 

(q)  Doe  d.  Wild  v.  Ormerod^  1  Mo.  ft  Rob.  466,  Aldereon^  J.,  on  the  authority  of  Boll. 
N.  P.  246. 

(r)  Oorton  y.  Dyaony  I  Broderip  ft  Bingh.  219.        (s)  Davie  y.  WiUiamt,  13  East,  232. 

(i)  Catherwood  y.  Chabaud,  1  B.  ft  G.  150.  (u)  Flumer  y.  MarehanC,  3  Barr.  1380. 

(x)  Bull.  N.  P.  141.  (y)  1  Inst.  283,  a. 

(2)  Per  ffoU,  G.  J.,  Shelley^a  case,  Salk.  296.        (a)  R.  G.  H.  T.,  4  WiU.  IV.  21. 

(1)  The  general  issue  admits  plaintiff's  right,  as  exeeutoTf  ftc.    Pollard  y.  Butters^  3 


BZBCUTOS.  815 

Judgment, — On  a  plea  of  pUne  administravit  generally,  by  an  exe- 
eutor,(i)(l)  the  plaintiff  may  immediately  take  judgment  of  assets 
quanta  a€cidertnt.{2.)  In  debt  or  scire  jacioB  on  this  judgment,  evi- 
dence of  such  assets  only  as  have  come  to  the  executor's  hands  since  the 
judgment  vill  be  received.((?)  Judgment  against  an  executor, 
in  covenant  broken  by  himself,  shafi  be  de  bonis  testatoris  *for  [  '^'SIS  J 
it  is  the  testator's  covenant  which  binds  the  executor  as  repre- 
senting him ;  and  therefore  he  must  be  sued  by  that  name.((2)  In  like 
manner,  upon  an  obligation  made  by  testator  for  the  performance  of 
covenants,  judgment  in  debt  on  the  bond  for  a  breach  of  covenant  by 
executor,  shall  be  de  bonis  testatoris.Ce)  So  in  debt  against  an  execu« 
tor  on  a  bond  made  by  testators,(/)  ii  the  defendant  plead  non  estfae^ 
tuffij  and  it  is  found  against  him,  judgment  shall  be  for  the  debt  and 
damages  de  bonis  testatoris  ;  for  the  executor  cannot  know  whether  it 
be  the  deed  of  the  testator  or  not.  In  debt  on  bond  against  an  execu- 
tor, if  the  defendant  plead  ^^  fully  administered,''  and  any  assets  are 
found  in  his  hands,  although  they  be  not  to  the  value  of  the  debt,  yet  the 

flaintiff  shall  have  judgment  for  his  whole  debt  de  bonis  testatoris.{g)(8) 
n  debt  against  two  executors,(A)  if  they  plead  severally  by  several  at- 
torneys, '^  fully  administered,"  and  the  jury  find  that  the  one  has  assets 
and  the  other  has  not,  the  judgment  shall  be  against  him  only  who  is 
found  to  have  assets,  and  the  other  shall  go  quit.(4) 

Costs. — ^Where  the  cause  of  action  is  such,  that  the  executor  might 
have  declared  in  his  own  right,  he  is  liable  for  costs,  if  he  is  nonsuited.(t) 
Where  an  executrix  pleaded  first,  non  assumpsit;  2ndly,  ne  unques 
executrix  ;  and  Srdly,  plene  administravit ;  and  issues  on  the  first  pleas 
were  found  for  the  plaintiff,  and  on  the  last  for  the  defendant :  it  was 
holden,(A;)  that  the  last  plea  being  a  complete  answer  to  the  action,  the 
defendant  was  entitled  to  the  general  costs  of  the  trial.  Plaintiff  sued 
as  administratrix,  upon  promises  to  the  intestate,  and  upon  an  account 
stated  with  her  as  administratrix  of  moneys  due  to  her  in  that  character, 

(h)  NoeU  T.  Nelton,  2  Saund.  226.  (e)  Taylor  y.  HoUman,  Bull.  N.  P.  169l 

id)  CoIUm  v.  Thorouffhffoodj  Hob.  188. 

[e)  CasHlion  v.  Executor  of  Smithy  Hob.  283.  (/)  Bro.  Abr.  Exor.  pi.  109. 

{g)  Lee  v.  Ridford^  adjudged  on  error,  in  Exch.  Ch.  Roll.  Rep.  58. 
(A)  BeUew  y.  Jackleden,  on  error  in  Exch.  Gh.,  1  RoU.  Abr.  929,  (B.)  pi.  5.    See  also, 
Partoru  y.  Hancock^  1  M.  Ac  Malk.  330. 
(i)  Orimstead  y.  Shirley ,  2  Taunt.  116 ;  Jonea  v.  Jones,  1  Bingh.  249. 
(k)  EdvMtrde  y.  Bethel,  1  B.  Jie  A.  264.     See  also,  Ragg  y.  WelU,  8  Taunt.  129. 

Blackf.  239.    The  recoyery  of  a  judgment  is  eoneltuive  evidence  of  a  right  to  sue,  as  exe- 
cutor, in  a  subsequent  suit  on  the  judgment.    Rogere  y.  Rogere,  3  Paige,  379. 

(1)  Where  an  administrator  pleads  j9^e  adminittravit,  and  plaintiff  confesses  the  plea, 
and  takes  judgment  of  assets  guando  acciderintj  and  afterwards  files  a  bill  in  equity  for 
the  satisfaction  of  his  judgment,  he  is  estopped  from  alleging  assets  at  the  time  of  the 
plea,  and  defendant  is  not  liable  for  any  part  of  them  lost  previous  to  that  time  by  ne- 
glect Oreutt  y.  Otitm,  3  Paige,'469.  See,  as  to  the  practice  in  Pennsylyania,  Wilson  y. 
Burtt,  1  Peters's  G.  C.  Rep.  441 ;  Agricultural  Bank  y.  Stambaugh,  13  S.  k  R.  300  ;  Moore 
y.  Ker,  10  Id.  348;  Swearingen  y.  Pendleton,  4  Id.  396;  Shaw  y.  MCama-on,  11  Id.  262. 

(2)  See  the  form  of  this  judgment  in  2  Saund.  216,  17. 

(3)  But  see  Harrison  y.  BeeeUs,  cor.  Lord  Mansfield,  G.  J.,  London  Sittings,  1769, 
cited  in  Erving  y.  Peters,  3  T.  R.  688. 

(4)  See  App  y.  Preisbaekj  2  Rawle,  287 ;  2  Williams  on  Exrs.  1664-1690,  and  notes  to 
4th  AnL  ed. 
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and  a  promise  to  pay  her :  it  was  lioMen,(2)  that  it  thereby  appeared 
that  the  contract  was  one  made  between  the  plaintiff  and  another  per- 
son within  the  words  of  stat.  28  Hen.  VIII.  c.  15,  and,  therefore,  that, 
after  a  nonsuit,  the  defendant  was  entitled  to  costs.  Declaration  bj 
executor  stated,  that  the  defendant  bein^  indebted  to  the  testator,  at 
the  time  of  his  death,  in  consideration  thereof,  promised  the  plaintiff 
as  executor,  to  pay  him  the  amount.     The  statute  of  limitations  was 

pleaded ;  it  was  holden,(m)  that  the  plaintiff  being  nonsuited 
[  *817  ]  was  entitled  to  costs,  although  he  did  not  declare  upon  ^an 

account  stated.  And  now,  by  stat.  8  &;  4  Will.  IV.  c.  42,  s. 
81,  in  every  action  brought  by  any  executor  or  administrator  in  riglit 
of  the  testator  or  intestate,  such  executor  or  administrator  shall,  utUetM 
the  court  in  which  tuch  action  is  brouaht^  &r  judge  of  any  of  the  $aid 
superior  courts^  shall  otherwise  order,  oe  liable  to  pay  costs  to  the  de- 
fendant, in  case  of  being  nonsuited  or  a  verdict  passing  against  the 
plaintiff.  An  executor  suing  ^n  a  count  upon  promises  to  himself  as 
executor,  statins  a  consideration,  partly  of  money  due  to  testator  in 
his  lifetime,  and  partly  of  an  account  stated  with  himself  as  executor, 
is  liable  to  oost8(n)  if  nonsuited,  and  cannot  be  relieved  by  the  court  or 
a  judge  under  this  statute.  In  order  to  induce  the  court  to  exempt  an 
executor  who  has  failed,  from  costs,(o)  it  is  not  sufficient  that  the  action 
has  been  brought  bond  fide,  under  counsel's  advice,  and  that  it  has  been 
defeated  on  a  mfficult  point  of  law,  unlesss  there  be  improper  conduct  on 
the  part  of  the  defendant.  Unnecessarv  prolixity  in  the  pleadings  is 
not  such  conduct :  nor  omitting  to  give  the  plaintiff  information,  which 
might  have  prevented  his  proceeding  with  the  action,  if  the  plaintiff  did 
not  apply  for  the  infonnation.(l) 

(l)  Dowbigpm  v.  Harriaon^  9  B.  Jie  G.  666 ;  JoUon  y.  Ibriter,  1  B.  &  Ad.  6. 

(m)  Slater  y.  Lawsoriy  I  B,  k  Ad.  893. 

(n)  CkeHtirman  y.  Laimh,  2  A.  Jk  B.  129. 
.    (o)  Farlty  y.  Briant^  3  A.  Ac  E.  839,  reoogniEing  WOkinton  y.  Bdv>ard$^  1  Bingh.  N.  C.  301 ; 
Southffate  y.  Crowley ^  lb.  518 ;  EngUr  y.  Twwdm^  2  Bingh.  N.  G.  263.     See  also,  Oodton 
T.  Frernnan,  2  Gr.  M.  k  B.  585. 

(1)  As  a  general  rale,  an  executor  or  administrator  who  snes  in  right  of  his  testator, 
ana  fkils,  is  not  liable  for  costs.  Frink  y.  Ztayion,  2  Bay,  166 ;  Jamimm  y.  Lindtayy  1 
Bailey,  79 ;  Bordeaux  y.  Cave^  2  Id.  6  ;  JomMOft  y.  Young^  2  Litt.  387 ;  Haterafly.  Geiiry^ 
^  J.  J.  Marsh.  499.  Executors  are  only  liable  personally  fbr  costs  when  they  plead  a 
plea  which  is  found  against  them,  or  one  which  is  not  true  in  point  of  fact.  Smiik  y. 
OogganSf  Harper,  52;  Kellogg  y.  Wileozy  2  Johns.  877.  Executors  are  not  liable  to  pay 
costs,  though  in  assumpsit  in  the  Supremo  Gourt,  they  recoyer  less  than  fifty  dollars. 
Prouty  y.  M^Doygall,  6  Gow.  612.  An  executor,  whose  suit  is  abated  upon  a  plea  of  a 
prior  suit  pending,  is  not  liable  for  costs  when  it  appears  he  was  suing  on  a  contract 
oonAfidef  and  not  with  any  wanton  or  yexatious  object.  I\rog  y.  Longy  3  Dana,  157.  In 
troyer  by  executors,  If  the-conyersion  be  after  the  testator's  death,  and  they  be  non- 
suited, they  are  liable  for  costs.  Barker  y.  Baker,  5  Gow.  267.  If  an  executor  sue,  as 
such,  when  he  might  haye  sued  in  his  own  name,  and  fail,  he  shall  pay  costs ;  otherwise, 
if  he  necessarily  sue  as  executor.  Thus,  where  an  executor  declared  on  a  promissory 
bote,  and  for  money  lent,  &c.,  in  the  lifetime  of  his  testator,  ayerring  a  promise  to  him- 
self, as  executor,  after  his  death,  and  was  nonsuited  at  the  trial :  held,  that  he  should 
not  pay  costs.  Chamberlin  y.  Speneery  4  Id.  550 ;  Ketchum  y.  Ketehumy  lb.  87.  An  exe- 
cutor is  not  liable  to  pay  costs  for  not  going  to  trial,  if  he  show  due  diligence  to  be 
prepared  for  trial,  and  that  he  is  prevented  without  any  fault  or  laches  on  his  part. 
Moree  y.  M^Coyy  lb.  551.  Administrators  contesting,  for  their  own  interest,  the  claims 
of  heirs,  are  bound,  in  case  of  failure,  to  pay  the  expenses  of  the  suit  out  of  their  own 
pockets.    HarUeU  y.  Broton^  5  Binn.  138.    An  executor,  defendant,  unsuccessful,  pays 
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FACTOR. 

QP  THE  Nature  op  the  Employment  op  a  Factor,  p.  818.  Power 
AOT)  Authority,  p.  819.  Lien.  p.  824.  Liability  op  Princi- 
pal, p.  826.  Stat.  4  Geo.  IV.  c.  88,  6  Geo.  IV.  c.  94.  p. 
827.    Stat.  6  &  6  Vict.  c.  39.    p.  881. 

Of  the  Nature  of  the  Employment  of  a  Fcustor* — ^A  Factor  is  an 
agent,  who  is  commissioned  bj  a  merchant  or  other  person  to  sell  goods 

costs  in  all  cases,  and  the  judgment  is  de  honU  testatoru.  Frink  v.  Iiayton^  2  Bay,  166. 
Execntora  and  administrators  must  pay  costs  on  a  judgment  of  a  non  pro$.  Rudd  y.  Cabbe, 
7  Johns.  190.  Bat  if  there  has  been  no  delay  or  improper  neglect  on  their  part,  they 
are  priTileged  from  costs.  VanderhoiU  v.  Whitnary  2  Bay,  399.  Though  a  jury  find 
against  the  pleas  of  an  executor  defendant  of  ncn  cuntmpnt  and  non  assumpnt  ir^fra^  &c., 
such  pleas  are  not,  technically,  such  false  pleas  as  subject  the  executor  personally  to 
costs.  EvmnM  ▼.  Pienon,  1  Wend.  30 ;  Moort  y.  Hunty  1  Bailey,  370.  Executors  and  ad- 
ministrators are  not  liable  to  costs  unless  they  are  guilty  of  a  yiolation  of  duty.  Robert 
y.  DUmtUj  *l  Wend.  622.  Where  an  administrator  brings  a  wrong  action  by  mistake,  he 
may  discontinue  without  costs.  Phoenix  y.  HiU^  3  Johns.  249.  An  executor  is  liable  for 
costs  of  a  motion  for  judgment,  as  in  case  of  a  nonsuit,  unless  diligence  is  shown  to 
hare  been  used  in  the  prosecution  of  the  suit.  Taylor  y.  JBoWy  1  Wend.  34.  Under  the 
present  state  of  Kentucky  Laws,  liability  of  an  executor  for  costs  is  the  same  that  it  is 
for  the  debts  of  the  testator.  Lot  y.  Parish,  1  Litt.  393.  Where  executors  pursue  an 
action  commenced  by  their  testator,  and  fkil,  they  are  personally  liable  for  the  costs. 
Clarke  y.  Etg^ene^  2  Boot,  398.  Where  the  defendant  dies  pending  the  action,  which 
sorriyes,  and  his  administrators  are  made  a  party  by  eei,  fa,,  costs  are  not  recoyerable 
against  them.  Farrier  y.  Caime,  5  Ham.  45.  If  an  executor  bring  an  action  in  his  own 
right,  as  for  a  conyersion  or  trespass  in  his  own  time,  of  which  ho  is  cognizant,  and 
fails;  or  if  he  brings  aeeun^ait  for  money  receiyed  after  the  death  of  the  testator,  and 
fUls ;  or  if  he  bring  an  action  where  he  need  not  name  himself  execntor,  and  it  goea 
against  him,  he  must  pay  costs.    IVink  y.  Lapton,  2  Bay,  166. 

Where  an  administrator  commences  an  action,  and  fails  to  support  it,  judgment  for 
costs  will  be  rendered  against  him  de  bonia  propriia.  Hardy  y.  CaU,  16  Mass.  530.  But 
where  the  administrator  comes  in  to  prosecute,  or  is  summoned  to  defend  a  suit  com- 
menced by  the  deceased,  judgment  for  costs  will  be  rendered  against  the  administrator 
de  ftofitt  teetatorisy  and  not  de  bonie proprne.  Brooke  y.  Stevene,  2  Pick.  68 ;  Healy  y.  Root, 
11  Id.  389.  The  plaintiff  declared  in  troyer  for  a  qonyersion  in  the  lifetime  of  his  in- 
testate, and  in  the  second  count  for  a  conyersion  after  his  death.  After  a  yerdict  for 
the  defendant,  it  was  held,  that  the  plaintiff  was  liable,  de  bonie  proprOe,  for  costs  on  the 
feecond  count  Farley  y.  Farley,  2  Bailey,  319.  The  plaintiff^  sued  as  administrators, 
on  a  promise  to  their  intestate  in  his  lifetime,  and  suffered  nonsuit;  and  it  was  held, 
that  they  were  not  liable  to  the  defendants  for  costs,  either  de  bonie  propriie  or  de  bonie 
inteetatie,  Mealer  y.  Meyers,  lb.  53.  And  therefore  proceedings  in  a  second  like 
action  will  not  be  stayed  until  the  costs  in  the  first  be  paid.  Boyee  r,  Hancock,  lb.  An 
administrator  is  not  liable  for  costs  de  bonie  propriis,  although  a  plea  of  the  general  issue 
be  found  against  him,  and  the  plaintiff  takes  judgment  quando  acdderint,  if  he  has 
pleaded  plme  adminietravit,  and  that  is  admitted  by  the  plaintiff.  Pope  y.  Delaven,  1 
Wend.  68t  And  the  rule  is  the  same  in  a  case  where  an  heir  pleads  the  general  issue 
and  remeper  descent,  and  the  latter  plea  was  admitted  by  the  plaintiff.  Van  Patten  v. 
Van  Patten,  lb.  69.  An  executor  or  administrator  who  suffers  judgment  by  default,  in 
South  Carolina,  is  liable  for  the  coAts  de  bonis  propriis,  Giles  y.  Pratt,  1  Hill,  S.  0.  239. 
Under  the  proyisions  of  ch.  50,  {12,  of  the  Reyised  Statutes  of  Vermont,  executors  and 
administrators  are  placed  upon  the  same  ground  with  other  suitors,  as  it  respects  their 
liability  for  costs  which  may  be  adjudged  against  them.  O^Hear  y.  Skedis,  22  Vt.  (1 
Wftshb.)  152.  Where  a  creditor  of  an  estate  appealed  from  a  decision  of  commissioners, 
allowing  a  balance  against  him  in  iayor  of  the  estate,  and  in  the  County  Court  he  re- 
covered judgment  in  his  fayor  for  damages  and  coets,  it  was  held,  that  execution  for  the 
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for  him,  and  to  receive  the  produce.  Foreign  factors  are  agents  re- 
siding here,  commissioned  hj  merchants  resident  abroad,  or  the  con- 
trary. Home  factors  are  agents  resident  in  England,  commissioned  b; 
merchants  also  resident  in  England.  A  factor  is  usually  paid  for  his 
trouble  by  a  commission  of  so  much  per  cent,  on  the  goods  sold.(l)    Bat 

costs  was  properly  issued  by  the  County  Court  against  the  administrator  personally,  as 
for  his  own  debt.  lb.  Where  the  plea  of  plene  administravit  is  sustained,  the  adminis- 
trator is  entitled  to  his  costs.  Terry  v.  Ve$i^  11  Ired.  65.  Where  executors  uponifae 
presentment  to  them  and  demand  of  payment  of  a  claim  against  the  estate  of  their  tes- 
tator, refused  to  pay  the  same,  as  "  unjust  and  not  due ;"  and  afterward,  upon  a  satt 
brought  against  them,  the  amount  claimed  was  not  reduced  by  a  failure  of  the  plaintiffi 
to  prove  the  whole  amount  charged,  nor  by  the  establishment  of  an  off-set,  but  some- 
what reduced  by  a  difference  of  opinion  as  to  the  value  of  services,  resting  upona^voji- 
ium  meruit^  it  was  held,  that  there  was  an  unreasonable  resistance  of  the  claim  which 
rendered  the  executors  chargeable  with  costs.  Fort  v.  Orody^  *l  Barb.  Sup.  Ct.  388. 
Costs  recovered  in  a  suit  at  law  against  the  executor  of  an  insolvent  estate,  are  not  to  be 
paid  out  of  the  assets  of  the  estate,  if  the  executor,  by  mispleading,  make  himself  liable 
therefor,  he  must  take  the  consequences,  and  cannot  charge  them  to  the  estate.  Thomp- 
son V.  PalmeTj  3  Rich.  Eq.  139.  Where,  upon  final  settlement  of  an  estate,  a  contest 
arises  between  the  administrator  and  distributees,  as  to  whether  a  particular  f^nd  is 
assets  of  the  estate  or  belongs  to  the  administrator  individually,  and  a  decision  is  made 
in  favor  of  the  distributees,  the  administrator  is  personally  liable  for  the  costs  of  the 
proceedings.  Jonea  v.  DyeVf  16  Ala.  221.  If  distributees  except  to  the  administratori 
account,  and  seek  to  charge  him  beyond  the  amount  with  which  the  administrator  hss 
debited  himself,  but  fail  to  produce  any  evidence  in  support  of  the  exception,  it  is  pro- 
per to  charge  them  with  the  costs  consequent  thereon.  lb.  The  mere  fact  that  an  exe- 
cutor neglected  to  render  accounts  when  asked,  is  not  of  itself  sufficient  to  make  him 
liable  to  the  costs  of  a  suit  for  administering  the  estate.  White  v.  Jaduanj  15  Eng. 
Law  k  Eq.  138 ;  2nd  Williams  on  Ex.  1691,  note  1,  4th  Am.  ed. 

On  being  nonprossed,  executors  must  pay  costs.  Budd  v.  Lony,  4  Johns.  Rep.  190. 
Where  a  wrong  action  is  brought  by  mistake,  administrators  may  discontinue  without 
costs.  Phoenix  v.  HiUy  3  Id.  249.  Where  judgment  is  rendered  against  administrators, 
when  plaintiffs,  on  demurrer,  they  must  pay  costs.  Adm,  ofKeUog'v,  WUcoz^  2  Id.  3T7. 
Costs  refused  against  an  executor,  plaintiff,  who  was  nonsuited  for  a  variance  between 
the  declaration  and  instrument  declared  on.  Fleming  v.  TyUry  1  Johns.  Cas.  102.  See  2 
Bay,  166,  399  j  Brovm  v.  Lambert,  16  Johns.  146 ;  Hogeboom  v.  Clark,  17  Id.  268 ;  Rarig 
T.  Call,  16  Mass.  Rep.  630;  Muster  v.  Oood,  11  S.  &  R.  247.  In  Pennsylvania,  an  exe- 
cutor or  administrator,  plaintiff,  is  bound  to  pay  costs,  in  case  of  nonsuit  or  verdict  for 
defendant,  whether  he  sues  in  his  representative  capacity  or  his  own  right,  and  the 
English  rule  is  not  in  force  there.  Muntorfy,  Muntorf,  2  Rawle,  180.  As  to  the  role  in 
New  York,  see  People  v.  Judges,  9  Wend.  486 ;  Potter  v.  Htx,  6  Id.  74 ;  Wooden  v.  BaUef/,  13 
Id.  453  ;  Manny  v.  PhiU^s,  1  Paige,  472.  In  Indiana,  Harrison  v.  Warner,  1  Blackf.  385. 
He  will  not  be  allowed  credit  for  costs  in  resisting  payment  of  a  just  debt,  which  he  had 
assets  to  pay.  Armstrong's  Ettaie,  6  Watts,  236.  Aliter,  as  to  costs  reasonably  incurred. 
Crofton  V.  lUly,  6  Qreenl.  48 ;  Knox  v.  Pickett,  4  Dessaus.  92.  Executor  whose  suit  is 
abated  by  pendency  of  prior  suit,  is  not  liable  for  costs  if  it  appears  he  was  suing  on  a 
contract  bond  fide,  and  not  with  any  wanton  or  vexatious  object.  Drogg  v.  Long,  3  Dana, 
157  ;  Hughes  v.  Stand/ord,  lb.  287  ;  Peyton  v.  MDoweU,  lb.  314. 

(1)  Under  the  regulations  of  the  chamber  of  commerce,  ip  New  York,  the  agent  is 
entitled  to  two  and  a-half  per  cent  for  effecting  a  loan  and  becoming  surety,  but  to  no 
additional  compensation  for  paying  over  the  money  to  the  principal  or  his  orders.  Co^ 
T.  Dunham,  2  Paige,  268.  An  agent,  who,  in  l^is  character  of  agent,  collects  a  debt  dne 
to  his  principal,  and  retains  it  by  contract  of  loan  with  his  principal,  as  debtor,  entered 
into  before  the  debt  was  collected,  is  entitled  to  no  commissions.  Short  v.  Sk^nsiih, 
1  Brock,  C.  C.  R.  103.  In  an  action  by  factor  against  his  principal  to  recover  a  general 
balance,  his  negligence  may  be  g^ven  in  evidence  in  mitigation  of  damages,  and  to 
bar  all  claim  for  commissions  and  charges  for  storage,  kc,  caused  by  such  negligence. 
Dodge  v.  Tileaton,  12  Pick.  328.  Aforwarding  merchant  is  entitled  to  charge  interest  on 
his  account  where  his  customer  knows  such  is  his  ordinary  usage.  Meeeh  v.  Smith,  7  Wend. 
315.  One  employed  by  an  agent,  may  call  on  the  principal  for  payment  of  his  services, 
although  he  knows  the  former  has  charged  it  to  and  received  it  of  the  principal,  unless  he 
has  discharged  the  principal  and  agreed  to  rely  on  the  agent's  responsibility.  Lincoln 
T.  BatteUe,  6  Id.  475. 
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Bometlmes  he  acts  under  9^  del  credere  commission  ;(1)  in  which 

case,  for  an  additional  premium  beyond  the  ^usnal  commission,  [  *819  ] 

(1)  "Del  credere  is  an  Italian  mercantile  phrase,  which  has  the  same  signification  as 
the  Scotch  word  warrandicej  or  the  English  word  guarantee,  A  factor  who  has  general 
orders  to  dispose  of  goods  for  his  principal  to  the  best  adyantagfe,  is  bound  to  exercise 
that  degree  of  diligence  which  a  prudent  man  exercises  in  his  own  affairs,  and  con- 
sequentij  the  factor  is  authorized  to  dispose  of  the  goods  according  to  the  best  terms 
which  can  be  obtained  at  the  time  ;  and  if  it  shall  appear  that  he  has  done  so,  and  that 
he  has  sold  the  goods  to  persons  in  reputed  good  circumstances  at  the  time,  and  to  whom 
at  that  time  he  would  have  given  credit  in  his  own  affairs,  he  will  not  be  liable  to  his 
principal,  although  some  of  these  should  fail ;  and  for  such  trouble  the  factor  is  generally 
paid  by  a  commission  of  so  much  per  cent,  upon  the  goods  sold.*     According  to  the 

*  Where  a  commission  merchant  or  factor  has  sold  goods  upon  credit,  he  is  bound  to 
exercise  due  discretion  in  enforcing  payment,  and  not  to  sue  or  put  the  owner  to  expense 
unless  there  is  reasonable  grounds  to  believe  that  he  will  be  benefited.  Forreeteir  y. 
Boardmafij  1  Story,  43.  And  if  he  sells  on  credit  to  a  person  who  becomes  insolvent, 
and  does  not  give  notice  of  that  fact  to  the  owner  within  a  reasonable  time,  he  is  liable 
for  all  the  damage  the  owner  suffers  in  consequence  of  not  receiving  such  notice.  lb. 

The  owner  of  ten  hogsheads  of  tobacco  put  the  same  into  the  hands  of  commission 
merchants  to  sell  on  commission,  but  not  a  del  credere  commission.  The  merchants  had 
in  their  hands  at  the  same  time  other  tobaccos  of  other  persons  to  sell  on  like  com- 
mission. They  sold  all  the  tobaccos  of  all  their  principals  in  one  parcel,  on  a  credit  of 
four  months,  to  one  person,  then  in  undoubted  credit,  and  took  one  note  from  him  in 
payment  of  the  whole  price,  such  being  the  known  usage  of  trade  in  such  cases.  The 
commission  merchants  then  procured  the  note  to  be  discounted  by  another  merchant, 
such  being  the  usage  of  trade  when  the  commission  merchants  make  advances  to  their 
principals,  though  it  did  not  appear  that  any  such  had  been  made  in  this  case  to  any  of 
their  principals.  Before  the  note  came  to  maturity  the  maker  failed,  and  the  commis- 
sion merchants  then  repaid  the  amount  to  the  merchant  who  discounted  the  note,  took 
it  back,  and  used  due  diligence  to  collect  it,  but  without  success.  In  an  action  by  the 
owner  of  the  ten  hogsheads  against  the  commission  merchants  for  the  proceeds  of  the 
Bale  of  his  tobacco,  it  was  held,  that  by  procuring  the  note  to  be  discounted  for  their 
own  use,  they  made  it  their  own,  and  were  liable  to  the  plaintiff  for  the  amount  of  the 
Bale.    Johfuon  v.  CHarra^  5  Leigh,  456. 

A  &ctor,  who,  under  the  circumstances  of  the  case,  acts  honfL  fide^  and  with  ordi- 
nary diligence  and  attention,  discharges  his  duty,  and  is  liable  only  for  fraud  or  gross 
neglect.  Lawler  v.  Keaguick^  I  Johns.  Cas.  175  ;  Libtardy,  OraveSj  3  Gaines'  Rep.  226; 
Leveriek  v.  Meigs,  1  Cowen,  645.  See  on  this  point,  Curcier  v.  Bitter^  4  W.  0.  C.  R.  649. 
8o  where  a  factor,  finding  a  compliance  with  the  particular  orders  which  he  has  received 
impracticable,  deviates  from  them  in  good  faith,  and  for  the  benefit  of  his  principal. 
Drvmmondy,  Wood,  2  Gaines'  Rep.  310.  A  factor  renders  himself  liable  by  neglecting 
to  comply  with  the  directions  of  his  principal.  Ouy  v.  Oakley,  13  Johns.  Rep.  332.  But 
he  may,  in  such  case,  set  up  fraud,  or  any  other  matter  of  defence,  which  the  vendee 
could  have  done,  if  the  suit  had  been  against  him.  Le  Oeun  y.  Oouvemeur,  1  Johns. 
Cas.  436.  A  factor  or  consignee  apprising  his  principal  of  the  sale  of  goods  consigned 
to  him,  may  wait  to  receive  directions  as  to  the  mode  of  remitting  the  net  proceeds,  and 
is  not  liable  to  an  action,  until  a  default  on  his  part  in  remitting  or  paying  the  proceeds 
according  to  the  orders  of  his  principal.  FerrU  v.  Parria,  10  Johns.  Rep.  286.  A  factor 
who  sells  several  parcels  of  goods  belonging  to  different  principals,  and  takes  one  note 
for  the  amount  from  the  vendee  payable  to  himself,  does  not  thereby  make  himself  liable 
to  his  principal,  unless,  perhaps,  the  factor  had  refhsed  to  allow  the  use  of  the  note  to 
the  principal.  Corlies  y.  Cumming,  6  Go  wen,  181 ;  Ooodenow  y.  TyUr,  7  Mass.  Rep.  36. 
But  see  Jackton  y.  Baker,  1  W.  G.  G.  R.  394,  445,  as  to  the  effect  of  taking  a  bond  by  the 
iactor.  A  fiictor  must  keep  his  principal  informed  of  all  material  occurrences  in  his 
agenej,  or  he  is  liable.  Harvey  y.  Turner,  4  Rawle,  229;  Brown  v.  Arrott,  1  Miles,  137. 
His  omission  to  acknowledge  the  receipt  of  order  to  buy  a  cargo,  and  the  acceptance  of 
the  order  does  not  discharge  his  principal  if  he  complies  with  it,  and  gives  notice  in  a 
reasonable  time,  which  is  a  question  for  the  jury.  PackhiU  v.  Imlay,  15  Wend.  431.  An 
agent  is  not  liable  for  neglecting  to  do  what  would  have  been  fruitless  and  unavailing, 
and  the  jury  may  inquire  whether  it  was  to  t\ie  prtQudiee  of  principal.  FoUom  v.  Maasey, 
1  Fairf.  297.  *  An  agent  who  converts  to  his  own  use  moneys  intended  fbr  the  purchase 
of  a  specific  article,  is  responsible  not  merely  for  the  money  with  legal  interest,  but  is 
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he  undertakes  for  the  credit  of  the  perBons  to  whom  he  sells  the  goods 
consigned  to  him  by  his  principal.(l) 

above  practicei  the  principal  rang  all  the  risk,  and  the  £ACtor  is  sure  of  his  commissioii 
whether  the  event  be  favorable  or  not.  Many  merchants  do  not  choose  to  run  this  risk, 
and  to  trust  so  Implicitlj  to  the  prudence  and  discretion  of  their  factor ;  and,  therefore, 
the  agreement  called  dd  credere  was  invented,  by  which  the  factor,  for  an  additional 
premium  beyond  the  usual  commission,  when  he  sells  his  goods  on  credit,  becomes  bound 
to  warrant  tiie  solvency  of  the  purchasers."  Arg.  Mackenzie  v.  Scott,  6  Bro.  P.  G.  287, 
Tomlln's  ed.  In  Orove  v.  Dubois^  1  T.  R.  112,  the  effect  of  a  commission  del  credertiru 
discussed  in  the  court  of  King's  Bench,  and  that  court  decided  that  it  was  not  merelj  t 
conditional  undertaking  and  guarantee  from  the  person  taking  it,  that  he  would  pay  If 
some  other  person  did  not,  but  that  it  was  an  absolute  engagement  from  him,  and  made 
him  liable  in  the  first  instance';  and  the  same  doctrine  was  acquiesced  in,  and  acted 
upon  in  Bize  v.  ZHckaeon,  1  T.  R.  285,  cited  in  Koster  v.  JSaeon,  2  M.  Jk  S.  112;  bat 
this  doctrine  has  since  been  questioned,  and  may  now  be  considered  to  be  orer- 
ruled  ;  later  cases  having  established,  that  the  commission  imports,  that  if  the  vendee 
does  not  pay,  the  foctor  will,  and  that  it  is  a  guarantee  from  the  factor  to  the  principal 
against  any  mischief  to  arise  from  the  vendee's  insolvency.  Hornby  v,  Xa«y,  6  H.  &  S. 
lYl.  /See  Morria  v.  Cleaehy,  4  Id.  674;  Baker  v.  Langhom,  6  Taunt  519.  Where  a 
fiictor,  under  a  commission  del  credere,  sold  goods,  and  took  accepted  bills  from  the  pur- 
Chasers,  which  he  indorsed  to  a  banker  at  the  place  of  sale,  and  having  received  the 
banker's  bill  (payable  to  the  fttctor's  order)  on  a  house  in  London,  indorsed  and  trans- 
mitted it  to  his  principal,  who  got  It  accepted ;  it  was  holden,  that  on  the  failure  of  the 
acceptor  and  drawer  of  this  bill,  the  factor  was  answerable  for  the  amount.  Maekentie 
V.  Scottj  6  Bro.  P.  0.  280,  Tomlin's  ed.  In  Thompeon  v.  Perkim,  3  Mason,  222,  the 
question  of  the  effect  of  a  sale  by  a  factor  del  credere  was  thoroughly  examined  by  Judge 
Js^cry,  and  the  cases  collected  and  commented  on.  The  decision  of  the  court  was,  th&t 
a  del  credere  commission  does  not  change  the  relation  of  the  parties,  and  that  the  same 
principles  of  law  which  govern  in  the  case  of  a  sale  by  a  factor  without  guaranty,  as  to 
the  right  of  the  principal  to  recover  the  proceeds  of  the  goods  where  they  can  be  dia- 
tinguished,  apply  to  the  case  of  a  foctor  del  credere,  except  as  to  the  amount  of  his  lien 
fbr  commissions,  kc.  The  case  of  THtcomb  v.  Seaver,  4  Greenleaf,  542,  is  to  the  same 
effect.  See  also  Leverick  v.  Meiga,  1  Cowen,  645 ;  ffourquebiea  v.  Girardj  2  W.  G.  C. 
R.212. 

(1)  The  liability  of  a  factor  to  his  principal  for  the  proceeds  of  sales  made  by  him 
under  a  del  credere  commission,  is  not  affected  by  the  statute  of  frauds,  and  therefore 
may  be  proved  by  parol  evidence.  Swan  v.  yeemith,  1  Pick^  220 ;  Wolff  t.  Ropel,  5  Hill, 
458.  The  guarantee  of  such  factor  extends  only  to  the  sale  and  receipt  of  ite  monef 
by  himself.  If,  therefore,  he  receives  the  amount  of  sales,  and  remits  by  a  bill  of 
exchange,  which  is  protested,  he  is  liable.  AUter,  if  he  receive  payment  by  a  bill  being 
authorized  to  remit  by  bill,  which  is  protested.    Mvlter  v.  Bohlau,  2  W.  G.  G.  R.  3 VS. 

The  common  law  rule  on  this  subject  appears  still  to  prevail  in  most  of  the  United 
States.  See  Laueeat  v.  Lippineott,  6  S.  &  R.  392;  Van  Amrmgey,  Peabody,  1  Mason, 
440 ;  Bovfie  v.  Napier,  1  M'Cord,  1 ;  and  see  the  remarks  of  GhanceUor  Kent,  in  his  Com- 
mentaries, vol.  2d.,  p.  488,  &c.  Previously  to  Act  of  1835,  a  fietctor  in  Pennsylvania  could 
not  pledge  the  goods  of  his  principal  for  his  own  debt.  Newbold  v.  Wrigkl,  4  Rawie, 
195.  An  agent  with  discretionary  power  to  adjust  and  collect  a  debt,  who  takes  a 
negotiable  note  payable  to  his  principal,  cannot  pledge  it  as  security  for  his  own  debt, 
and  the  pawnee  is  liable  in  trover  to  principal  after  demand  and  reAisal.  Jones  v.  FarUif, 
6  Greenl.  226.  So  where  an  agent  for  the  sale  of  a  horse  sold  him  to  his  own  creditor 
for  his  own  debt,  such  creditor  is  liable  in  replevin  to  the  owner.  Pareont  v.  Webb, 
8  Id.  38.  An  agent  for  the  sale  of  goods  under  express  instructions  that  they  should  in 
every  event  remain  the  property  of  principal  till  paid  for  or  secured,  has  no  right  to  sell 
and  deliver  possession  on  a  bare  agreement  by  the  purchaser  that  the  principal  shoold 


accountable  for  the  article  into  which  it  ought  to  have  been  converted.  Short  v.  Ski^ 
wilhj  1  Brock.  G.  G.  R.  103.  If  a  factor,  who  purchases  goods  for  his  principal,  violates 
his  instructions,  they  become  his,  and  if  destroyed  by  fire  before  they  reach  the  hands  of 
the  principal,  the  loss  ikUs  on  the  fiustor.  WiUiam*  v.  LUtUfield,  12  Wend.  362.  Slight 
circumstances,  showing  that  an  agent  has  obtained  an  advantage  over  his  principal  by 
means  of  his  agency,  will  avoid  the  contract.  Teakle  v.  Bailey,  2  Brock.  43 ;  Butler  t. 
HaakeU,  4  Dessaus.  651.  An  agent  to  collect  money  who  buys  a  note  of  his  principal  at 
a  discount,  can  set  off  only  the  eumpaid.     Grant  v.  SeUsinger,  2  Penns.  525. 
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Power  and  Auikarity.il) — ^By  the  common  law,  a  factor,  as  flnob, 
had  not  anj  authority  to  pledge,  so  as  to  transfer  his  lien  to  the  pawnee, 
or  to  barter,(a)  but  only  to  sell  the  goods  of  his  principal.(&)(2)  Hence, 
if  a  factor  pledged  the  goods  of  his  principal,  the  latter  might  recover 
the  valne  of  them  in  trover,  against  the  pawnee,  on  tendering  to  the 
factor  what  was  due  to  him,  without  making  any  tender  to  the 
pawnee.(^)(3)  The  same  rule  held  with  respect  to  a  bill  of  lading 
which  had  been  indorsed  to  a  factor  by  his  principal :  for  the  bill  of 
lading,  which  is  the  symbol  of  the  delivery  of  possession,  cannot  give  a 
factor  a  greater  authority  than  the  actual  possession  of  the  goods  them<* 
selves.  Hence,  as  a  factor  could  not  pledge  the  eoods  of  his  princi- 
pa],((2)  by  a  deUvery  of  the  goods,  so  neither  coulahe  do  it  by  an  in- 
dorsement and  delivery  of  the  bill  of  lading;  for,  although  the  indorse- 
ment of  a  bill  of  lading  gave  the  indorsee  an  irrevocable  right  to 
receive  the  goods,  where  it  was  intended  as  an  assignment  of  the  pro- 
perty in  the  goods,  yet  it  would  not  have  that  operation,  where  it  was 
mtended  as  a  deposit  only,  by  a  person  who  was  not  authorized  to 
make  such  deposit.  Nor  did  tne  factor  acquire  an  authority  to  pledge, 
where  bills  were  drawn  by  the  principal  in  advance  of  a  consignment 

(a)  Guerrmro  ▼.  PieOe,  SB.kA.  616. 

{b)  Faierton  ▼.  Taah^  Sir.  1178,  par  Lee,  0.  J.,  Martmi  ▼.  Colet,  1  H.  ft  S.  140 ;  Sk^ilejf 
T.  Kymer,  1  M.  ft  S.  484 ;  Boyeon  y.  Colegf  6  M.  ft  S.  14.  Bat  Bee  stat  4  Qeo.  lY.  c.  83, 
and  Stat  6  Geo.  lY.  c.  94,  poet,  p.  827. 

(e)  DaMgn^  t.  Duval,  6  T.  R.  604.    See  RMer  v.  Shaw^  3  Mm8.  898. 

(a)  Neweom  t.  TkftmUm,  6  Bast,  17. 

have  a  lien.  Covfon  ▼.  Adafne,  1  Fairf.  374.  A  sapercargo  to  whom  varioas  shipmeate 
bj  same  yessel  are  consigned  with  inatmctions  from  one  to  obtain  an  adyance,  muat 
keep  their  interesta  separate,  and  cannot  make  a  general  deposit  to  seoore  a  general 
advance.  Newboldy,  Wright,  4  Bawle,  195. 

Bot,  though  a  factor  cannot  pledge  the  goods  of  his  principal,  he  may  deliyer  the 
possession  of  goods,  on  which  he  had  a  lien,  to  a  third  person  with  notice  of  the  Uen,  and 
▼ith  a  declaration  that  the  transfer  is  to  such  person  as  agent  of  the  factor,  and  for  his 
benefit  And  the  Uen  of  the  factor  is  not  lost  by  such  transfer.  Urguehari  y.  M'lvir, 
4  Johns.  Rep.  103. 

A  fikctor  has  no  right  to  pawn  the  goods  intrusted  to  him.  Kinder  y«  Shaw,  2  Mass. 
398 ;  Jarvie  y.  Mogere,  15  Id.  389;  Odwme  y.  Maxeg,  13  Id.  178.  Ko  custom  for  factors 
to  pledge  the  goods  of  their  principals  can  be  pleaded.  Newbold  y.  Wnght,  4  Rawle,  195. 
^ererer  the  principal  can  trace  his  property,  aa  distinct  fh)m  that  of  the  fector^  he 
can  recover  it,  into  whosoeyer  hands  it  may  come.    Thompeon  y.  Perkme,  3  Mason,  232. 

(1)  No  principle  is  better  settled  than  that  the  powers  of  an  agent  cease  on  the  death 
of  nia  principal.     Gait  y.  OaUoway,  4  Peters,  332 ;  Story  on  Agency,  {  507,  8. 

(2)  Where  goods  are  consigned  to  a  commission  merchant  or  factor,  for  sale  at  a  cer- 
tain limited  price,  and  he  miScea  adyances  on  them,  if  the  goods  cannot  be  sold  at  the 
price  limited  and  the  consignee,  upon  reasonable  notice,  neglect  to  repay  the  adyances, 
the  factor  may  sell  the  goods  at  their  fair  market  yalue,  although  below  the  limit,  and 
recover  the  balance  of  Sie  adyances  if  any.  Frolkingham  y.  Everton,  12  N.  Hamp.  239. 
But  if  the  factor  sell  at  a  price  below  the  limit  without  notice,  the  couBignee  may  haye 
an  action  on  the  case  to  recoyer  damages,  or  may  haye  the  amount  of  the  damages 
allowed  in  a  suit  by  the  factor  to  recoyer  his  adyances.  lb.  The  measure  of  the  damages, 
in  such  case,  is  the  amount  of  the  ii^ory  sustained  by  the  sale  contrary  to  the  orders  of 
the  principal.  If  no  actual  loss  appear  to  haye  been  austained,  nominal  damages  only 
win  be  recovered.    lb. 

(3)  See  Newbold  y.  Wright,  4  Bawle,  195.  Where  a  fiictor  pledgee  the  goods  oi  hit 
principal  as  bis  own,  the  pawnee  cannot  claim  to  retain  against  the  principal  for  the 
amount  of  the  factor's  general  lien  at  l^e  time  of  the  pledge.  M^Cambie  y.  Davie,  7  Kast, 
5.  And  if  the  (kctor  pledge  the  goods  of  his  principal,  it  la  a  conyersion.  Kennedif  y. 
Strongj  14  Johns.  128}  Martin  y.  MouHton^  8  N.  Hamp.  504. 
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made  to  the  factor  for  8ale.(e)(l)  But  the  law  on  the  subject  of  sales 
and  pledges  bj  factors  has  been  gi'e&tly  altered,  and  is  now  regulated 
by  the  stat.  4  Geo.  IV.  c.  88,  6  Geo.  TV.  c.  94,  and  5  &  6  Vict.  c.  39, 

which,  see  post  p.  827,  831. 
[  *820  ]      '''Where  the  goods  are  permitted  to  remain  at  a  wharf  in 

the  name  of  a  broker,  who  is  accustomed  to  deal  in  the  ar- 
ticle, and  the  broker  sells  them,  the  principal  will  be  bound  by  sncli 
Bale,  although  he  did  not  expressly  authorize  the  broker  to  8ell.(/)  A 
factor  may  sell  on  credit,(^)  although  not  particularly  authorized  by 
the  terms  of  his  commission  so  to  do.(2) 

[e)  Oraham  y.  J>ytter,  6  M.  ft  S.  1. 

/)  Pickering  ▼.  Btuk^  15  East,  38.    See  also  Whitehead  y.  TuckeUj  15  East,  400. 
Iff)  Per  WUleSf  G.  J.,  WiUes,  406.    Per  Chamhre^  J.,  3  Bos.  k  Pal.  489. 

(1(  An  agent  or  fkctor  who  accepts  bills  on  a  promise  to  provide  funds,  mast  be  reim- 
bursed at  the  place  of  acceptance.  Bambridge  y.  WiUoekSy  1  Bald.  538.  Where  a  gencrtl 
advance  is  made  on  a  general  deposit  of  goods  owned  by  various  persons,  it  must  be 
borne  rateably  by  all.    Newhold  v.  Wright,  4  Rawle,  195;  EUioit  v.  Walker,  1  Id.  126. 

(2)  The  rale  is,  that  where  the  instructions  are  to  sell,  without  any  special  instnc- 
tions  to  sell  for  cash,  the  agent  selling  on  a  usual  credit,  to  a  person  known  and  approTed 
in  the  market,  is  not  responsible  for  the  solvency  of  the  vendee.  Van  Allen  v.  Kofiier- 
pool,  6  Johns.  Rep.  69;  M^Kinetry  v.  PearaaUy  3  Johns.  317 ;  Qoodenow  y.  Tyler,  1  Mass.  Bep. 
36 ;  Laueeat  y.  L^pptncott,  6  S.  &  R.  392;  Burrel  v.  PhiUipa,  1  GkiUison,  360;  Greenly  t. 
BarUett,  1  Greenl.  172.  A  sale  by  a  factor,  the  proceeds  payable  "  in  a  week,"  was  held 
not  to  be  a  breach  of  order  to  sell  for  eaeh,  the  usage  being  to  consider  this  a  cash  sale. 
Clark  y.  Van  Northwick^  1  Pick.  343.  But  see  BarktddU  v.  Brown,  1  Nott  k  M^Gord,  517, 
contra.  See  also  Lorain  v.  Cartwright,  3  W.  0.  C,  R.  151.  A  factor  who  remits  a  bill 
to  his  principal  in  payment  of  goods  sold  on  his  account,  and  indorses  the  blU,  does  not 
thereby  become  personally  responsible  to  his  principal  if  he  receives  no  consideration 
for  guarantying,  and  does  not  expressly  undertake  to  do  so.  Sharp  v.  Emmett,  5  Whart 
288.  A  factor  sold  goods  to  J.  F.  on  a  credit  of  six  months,  taking  a  note  payable  to 
himself,  including  in  it  a  debt  owing  to  himself,  and  afterwards  released  to  J.  F.  and 
came  in  under  the  assignment.  Held,  that  by  these  acts  he  made  the  debt  his  own. 
Brown  y.  Arrott,  6  Watts  k  Serg.  402.  So  a  factor  who  sells  the  goods  of  his  prin- 
cipal, consigned  to  him  for  that  purpose,  and  takes  the  notes  of  the  vendee  which  he  has 
discounted  for  his  own  accomodation,  thereby  becomes  responsible  for  the  amount  of 
sales  in  the  event  of  the  insolvency  of  the  purchaser.  Myere  v.  Entriken,  6  WaUs  k 
Serg.  44. 

A  commission  merchant,  in  New  York,  receiving  a  parcel  of  com,  with  orders  to  sell 
for  cash,  sold  it  to  a  person,  at  the  time  of  the  sale,  in  good  credit.  The  sale  was  made 
on  Monday,  and  the  price  was  called  for  on  the  succeeding  Friday,  but  not  paid.  On 
the  next  Monday  it  became  known  that  the  purchaser  had  failed.  The  loss  was  held  to 
fall  on  the  commission  merchant,  notwithstanding  an  attempt  was  made  to  set  up  a 
usage  in  New  York,  that  where  a  sale  is  made  for  cash,  the  purchaser  has  three  or  fonr 
days  to  pay  the  money.     Stewart  v.  Seudder,  2  Am.  Law  Reg.  80 ;  4  Zab.  96,  S.  C, 

A  factor  who  sells  on  credit  and  takes  a  note,  and  gives  notice  and  credits  his  principal 
with  the  amount,  but  omits  to  give  notice  of  non-payment  of  the  note,  is  liable  to  his 
principal  for  the  amount  without  proof  of  special  damage.  Harvey  y.  Turner,  4  Bawle, 
223 ;  Brown  v.  Arrott,  I  Miles,  139.  If  he  sells  bills  of  his  principal  to  G.  on  credit,  and 
takes  in  payment  a  note  of  previous  date  not  due,  drawn  and  indorsed  by  third  persons 
in  good  credit,  but  not  by  the  purchaser,  he  is  not  liable  although  he  did  not  communi- 
cate to  principal  the  name  of  the  purchaser.  Hamilton  v.  Cunningham,  2  Brock.  350. 
Where  a  factor  sells  on  credit  the  goods  of  different  principals  and  takes  a  note  for  the 
whole  amount  according  to  usage,  and  without  making  advances  procures  the  note  to 
be  discounted,  and  on  failure  of  the  maker,  repays  the  amount  received  on  the  discount 
of  the  note  and  uses  due  diligence  to  collect  it  of  him.  Held,  that  he  had  made  it  his 
own  by  procuring  the  discount  for  his  own  use.  Johneon  v.  CHara,  5  Leigh,  456. 
Generally  a  factor  not  restrained  by  his  instructions,  may  sell  the  goods  of  his  principal 
and  take  a  note  for  the  payment  in  his  own  name  without  rendering  himself  personally 
liable  to  his  principal,  and  such  note  cannot  be  given  in  evidence  of  his  having  assumed 
such  liability.    Ooldthwaite  y.  M^Whorter,  6  Stew,  k  Port.  284.    An  agent  took  a  note 
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^^An  agent  employed  generally,  to  do  any  act,  is  anthorized  to  do  it 
only  in  the  nsual  way  of  business.  (1)    Hence,  as  stock  is  sold  nsnally 

in  his  own  name  for  property  sold  on  account  of  bis  principal  and  died  insolyent.  An 
action  of  trover  brought  bj  the  principal  for  the  note  against  the  agent's  administrator 
was  sustained.  City  CouneU  y.  Duncan^  Const.  Rep.  436.  If  a  factor  reposes  a  confidence 
which  amounts  to  giving  a  credit  to  a  purchaserj  when  he  has  been  directed  to  sell  for 
cash,  he  does  it  at  his  own  risk,  and  must  be  answerable  for  the  consequences.  Barkt" 
daU  y.  Brtnon^  IN.  &M.  517.  Ifa  consignee  of  goods  sells  them  on  credit  according  to 
the  usual  course  of  trade  at  the  place  of  sale,  he  is  not  liable  for  a  loss  arising  from  the 
giving  of  credit.  Shoemaker  v.  M^  Credie^  1  Bay,  294.  A  factor,  without  special  .in- 
structions to  sell  for  cash  alone,  and  not  on  credit,  may  sell  on  credit  for  the  period 
usual  in  the  market;  and  in  case  he  sells  on  credit  in  the  usual  manner,  and  uses  due 
diligence  to  ascertain  the  solvency  of  the  purchaser,  he  will  not  be  responsible  should 
the  vendee  afterwards  prove  insolvent.  Van  Alen  v.  Vanderpoole,  6  Johns.  69.  An 
action  may  be  maintained  against  a  factor  unreasonably  neglecting  to  render  an  account 
of  sales  without  a  previous  demand.  -  LangeUy  v.  Sturdwant^  *l  Pick.  2X4.  The  consignor 
liring  in  Massachusetts,  and  the  factor  in  Alabama,  the  omission  to  render  an  account 
of  sales  within  two  years,  was  held  to  be  unreasonable  neglect    lb. 

A  factor  is  not  liable  for  dealing,  in  the  absence  of  the  instructions,  according  to  the 
usage  of  other  factors  in  the  same  place,  as  by  giving  credit,  Ac.  Dtoight  v.  Whitney^  15 
Pick.  179 ;  Etheridge  Y.  Bmney,  9  Id.  272 ;  Clark  v.  Van  Northwiekj  1  Id.  343 ;  Ooodenow 
V.  TyUTj  7  Mass.  36.  A  consignee  or  Victor  cannot  pledge  the  goods  of  his  principal 
for  his  own  debt ;  Van  Amring$  v.  Seabody,  1  Mason,  440 ;  but  a  sub-agent  mayhave  a 
lien  on  the  goods  for  advances  made  by  him.  Bome  v.  Napier,  1  M^Gord,  1.  where  a 
factor  has  no  lien  on  the  proceeds,  the  principal  may  order  the  purchaser  to  pay  him 
only.  Kdly  ▼.  Mufuon,  7  Mass.  319;  Kinder  v.  /SAaw,  2  Id.  398,  400.  See  Edwards  on 
Bailm.  117-119. 

(1)  Bvery  authority  to  an  agent  must  be  construed  to  transact  the  basiness  according 
to  the  laws  of  the  place  where  it  is  to  be  done.  Owinyt  v.  ffuU,  9  Pet.  607.  A  custom, 
0  make  it  obligatory,  must  be  well  known,  certain,  uniform  and  reasonable.  Netobold 
V.  Wright,  4  Rawle,  195.  A  consignee  contracts  for  the  exercise  of  a  tound  judgment  in 
the  management  of  the  business  confided  to  him.  If  authorized  to  direct  the  destina- 
tion of  a  ship,  with  a  view  to  a  market,  it  is  his  duty  to  make  reasonable  inquiries.  But 
if  the  consignment  be  general,  and  in  the  usual  form,  so  as  to  leave  no  option  as  to  the 
market,  he  is  not  bound  to  send  the  cargo  to  any  other.  Kingston  v.;  Wilson,  4  Wash. 
G.  G.  R.  310.  A  factor  to  whom  a  cargo  is  consigned,  with  instructions  to  sell  imme- 
diately on  arrival,  and  forward  the  returns  by  the  same  vessel,  must  sell  even  at  a  loss, 
and  has  no  discretion.  Cottrcier  v.  Bitter,  lb.  549.  Where  an  order  is  given  for  the 
purchase  and  transmission  of  a  cargo,  a  substantial  compliance  with  the  order,  on  the 
part  of  the  factor,  will  charge  the  principal.  Farkhill  v.  Imlay,  15  Wend.  431 ;  Bernard 
V.  Torrance,  5  Gill  k  J.  383 ;  ffathom  v.  Curtis,  8  Greenl.  356. 

In  October  or  November,  1822,  the  defendant,  a  factor,  in  Philadelphia,  of  a  foreign 
principal,  was  apprised  of  a  sale  by  his  agent  in  Boston,  payable  in  February  or  March. 
In  May,  Uie  defendant  wrote  to  his  agent,  stating  that  he  expected  an  account  and  re- 
mittance. Six  days  after,  he  wrote  that  he  need  not  make  a  partial  remittance,  but  to 
posh  the  sales  to  a  close,  and  remit  the  whole  at  once.  In  March,  the  agent  acknow- 
ledged to  the  defendant  his  inability  to  meet  a  note  to  the  defendant,  payable  in  a  few 
days,  and  no  advice  was  sent  by  the  defendant  to  his  principal  till  the  agent  became 
insolvent  Held,  that  the  defendant  was  responsible  for  the  loss.  Broum  v.  Arrott,  6. 
Watts  k  Serg.  402.  A  factor  is  liable  for  a  loss  arising  from  his  neglect  to  keep  his 
principal  informed  of  matters  material  to  his  interest.  lb.  In  an  action  against  factor 
by  his  principal,  to  recover  for  a  loss  occasioned  by  negligence  of  the  factor,  the  defend- 
ant cannot  give  evidence  to  show  that  it  is  not  usual  ror  factors  to  transmit  to  their 
principals  moneys  received  by  them,  as  long  as  any  part  of  the  consignment  remains 
unpaid,  though  the  honesty  of  the  factor  is  not  disputed,  and  there  is  no  ground  to 
believe  that  the  moneys  might  thereby  be  lost.  lb.  A  sale  by  a  factor,  contrary  to 
the  orders  of  his  principal,  may  be  afterwards  affirmed  by  the  receipt  of  the  proceeds  of 
the  latter ;  unless  it  was  understood  by  both  parties  at  the  time  of  such  receipt,  that  the 
right  of  action  against  the  factor  was  to  be  left  subsisting.  Boyce  v.  Smith,  Dudley,  S. 
G.  248.  Where  a  commission  merchant  from  time  to  time  sends  an  account  of  sales 
to  his  principal  who  makes  no  objection  to  the  sales,  and  draws  for  the  balance  of  the 
account  rendered,  it  is  a  ratification  of  the  sales,  and  the  principal  cannot  recover  for 
any  alledged  violation  of  instructions  as  to  the  terms  of  sale.     Woodward  y.  Svydamy 
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for  ready  money  only,  a  broker  employed  to  sell  stock  cannot  sell  It 
upon  credit,  without  a  special  authority,  although  acting  bwidfide^vA 
with  a  view  to  the  benefit  of  his  principal/'(A)  A  person  who  employs 
a  broker  on  the  Stock  Exchange,  impliedly  sires  him  authority  to  act 
in  accordance  with  the  rules  there  established,  although  such  principal 
may  himself  be  ignorant  of  the  rule8.(e) 

Factors  may  be  banknipts.(A;^  By  stat.  31  Geo.  II.  c  40,  &  11, 
factors,  employed  to  buy  or  sell  cattle  by  commission,  are  prohibited 
from  buying  either  directly  or  indirectly,  on  their  own  account,  (except 
for  the  necessary  use  of  their  families,^  liye  cattle,  sheep,  or  swioe,  in 
London,  or  within  the  bills  of  mortality,  or  at  any  place  whilst  th« 
cattle  are  on  the  road  to  London  for  sale;  and  by  the  same  clause, 
such  factors  are  prohibited  from  selling,  either  by  themselyes  or  their 
agents,  such  cattle,  &c.,  in  London,  or  within  the  bills  of  mortaUtj. 
Penalty,  double  the  yalue  of  the  cattle  sold ;  to  be  recoyered  by  appli- 
cation to  J.  P. ;  one  moiety  to  prosecutor,  and  the  other  to  the  poor  of 
the  parish  where  the  ofience  was  committed.  When  goods  are  coo* 
signed  to  joint  factors,(2^  they  are  in  the  nature  of  co-obligors,  and  are 
answerable  for  one  anotner  u»r  the  whole. 

According  to  the  general  rule  of  law,  a  sale  by  a  factor  creates  a 
contract  between  the  ownw  and  buyer  ;(m)  and  this  rule  holds  eren  in 
cases  where  the  factor  acts  upon  a  del  credere  commission,  (n)  Hence, 
if  a  factor  sells  goods,  and  the  owner  giyes  notice  to  the  buyer  to  pay 
the  price  to  him  and  not  to  the  factor,  the  buyer  will  not  be  justifiea  in 
afterwards  paying  the  factor;  and  the  owner  will  be  entitled  to  recoyer 
the  price  m  an  action  against  the  buyer,  unless  the  factor  has  a 
Hen  on  such  price.(oXl)    If  a  factor  sella  goods  in  his  own  name, 

(h)  Lord  EUmberwiffh,  0.  J.,  WOUhire  T.  Smu,  I  Oampb.  958. 

(i)  Per  Lord  2>«ifiiafi,  0.  J.,  and  LUlkddU^  J.,  SuUm  r.  Tatham^  10  A.  E.  2t ;  2  P.  ft 
D.  308. 

(k)  Stat  6  Geo.  ly.  c.  16,  b.  12.  (Q  Chifrey  ▼.  8m$ndert,3  WQs.  114. 

(m)  Per  Le^  C.  J.,  in  Scrinukire  T.  AldtrUm^  London  Sittings,  Sir.  1182,  where  the 
Jury,  however,  foand  a  verdict  affainst  the  opinion  of  the  Jadge.  See  also  Sip.  Mmrroff^ 
Go.  B.  L.  379,  5th  ed.;  KeUiy  v.  Munmm^  *l  Mass.  319. 

(n)  Hornby  y.  Laey^  6  M.  ft  S.  166.  (o)  See  DtinkwaUr  T.  Ooodwln^  Gowp.  251. 

11  Ohio,  360.  Where  bills  are  remitted  hj  a  merchant  to  his  foctor  to  be  converted  into 
available  funds,  and  the  factor  mingles  the  property  of  the  merchant  with  that  of  others, 
by  selling  the  biUs  on  a  credit  and  taking  a  joint  note  covering  other  sums  than  thst 
ttipulated  to  be  paid  for  the  bills,  this  is  in  accordance  with  general  nsage,  and  if  the 
parties  to  the  note  become  insolvent  before  it  is  due,  the  fiictor  will  not  be  held  respon- 
sible in  consequence  of  the  mere  act  of  taking  such  joint  note  for  the  loss  sustained  bj 
his  employer.  HamUUm  v.  Ctmnm^Aam,  2  Brock.  350.  A  fiictor  sold  bills  of  his  princi- 
pal and  took  in  part  payment  a  note  of  previous  date  having  three  months  to  run,  the 
maker  and  indorser  of  which  were  in  good  credit  at  the  time;  the  note  not  being  in- 
dorsed by  the  vendee  of  the  bills.  Held,  that  the  facts  that  the  note  was  of  previous 
date  and  not  indorsed  by  the  vendee,  were  not  sufficient  ,;>er  se  to  outweigh  the  fact  thst 
the  maker  and  indorser  were  in  good  credit  at  the  time  of  the  transaction,  lb.  The  factor 
to  whom  commercial  paper  is  transmitted  for  collection  but  who  does  not  make  himself 
ft  party  by  putting  his  name  upon  the  paper,  is  an  ordinary  agent,  governed  by  the  law 
which  regulates  the  relation  of  principal  and  agent  generally,  and  is  not  subject  to  tlte 
law  merchant.  lb.  Factors  may  take  negotiable  notes  in  their  own  name  i^i  payment, 
and  may  release  them.  WeH  BoyltUm  Man,  Oo,  v.  SearU,  15  Pick.  225 ;  Ooodmow  v. 
Tyler^  7  Mass.  36. 

(1)  See  Gvrvrd  v.  Taggari^  5  S.  ft  R.  19.  Where  a  ftictor  sells  goods  of  his  principal 
without  disclosing  his  agency,  and  takes  a  note  payable  to  himself  or  bearer  at  a  ftiture 


the  pureliMer  has  a  right  to  set  *oS{p)  a  debt  due  frcmi  him  [  '*'821  ] 
in  an  action  bj  the  principal  for  tne  price  of  the  goods. 
Where  a  contract,  not  under  seal,(l)  is  made  with  an  agent  in  his  own 
name,  for  an  undisclosed  principal,  either  the  agent  or  the  principal 
may  sae  upon  it ;  the  defendant,  in  the  case  where  the  principal  sues, 
bemg  entitled  to  be  placed  in  the  same  situation  at  the  time  of  the 
disclosure  of  the  real  principal,  as  if  the  agent  had  been  the  contracting 
party*(2)  This  is  a  well  established  rule  of  law,  frequently  acted  upon 
in  sales  by  factors,  agents,  or  partners,  but  it  may  equally  be  applied 
to  other  case&(9)  If  goods  are  bought  by  a  broker,(r)  who  does  not 
mention  the  name  of  his  principal  until  he  (the  broker)  has  become  in* 
soWent,  the  principal  cannot  set  off  the  price  of  the  goods  against  a 
debt  due  to  him  from  the  broker,  but  is  still  liable  to  the  vendor.  But 
where  a  factor,  acting  under  a  del  eredere  commission,(«)  sells  goods  as 
hia  own,  and  the  buyer  does  not  know  of  any  principal,  the  buyer  may, 
in  an  action  brought  against  him  by  the  principal,  set  off  a  debt  due  to 
him  from  the  factor.  (3)    There  is,  however,  a  distinction  between  a 

(p)  Per  L4»rd  Tentsrden,  C.  J.,  delivering  jadgment,  Taylor  ▼.  SymtTy  3  B.  ft  Ad.  334^ 

(;i  Sima  F.  Bond,  %  Nev.  k  Maa.  616;  6  B.  ft  Ad.  339. 

(rj   Warmfi  F.  Favenck,  1  Gampb.  85. 

(»)  Oeorge  v,  ClageU,  7  T,  R.  359.  See  Morris  v.  Cleathf^  1  M.  ft  S.  676 ;  Blackburn 
▼.  Sekolu,  3  Gampb.  343,  and  Cfarr  ▼.  BmeheUffj  4  B.  ft  G.  551 ;  Wynm  7.  Brown,  B.  B. 
E.  T.  7  Geo.  IV.    See  FurchOl  f.  Salter,  1  Q.  B.  197  ;  1  G.  ft  D.  682. 

daj-,  aud  before  maturity  transfers  it  to  his  principal,  the  maker  is  liable  to  the  principal 
as  indorsee,  although  he  has  paid  the  foctor  before  the  note  fsU  due.  MiteheU  ▼.  Brittoi, 
10  Wend.  492.  Where  goods  belonging  to  his  principal  were  sold  by  a  fiicior  to  a  paiw 
chaser,  who  did  not  know  of  the  ownership,  in  an  action  by  the  principal  for  the  price 
of  the  goods  the  purchaser  was  allowed  to  set  off  a  demand  against  the  factor,  although 
the  sale  was  a  cash  sale,  and  the  purchaser  intended  orfgineily  to  set  off  his  demand 
against  the  factor.  Sogan  f.  Shorb,  24  Wend.  458.  Where  payment  is  not  made  at 
the  time,  a  sale  by  a  factor  creates  a  contract  between  his  principal  and  the  purchaser; 
and  after  notice  of  the  claims  of  the  principal  the  purchaser  is  bound  to  pay  him. 
Edm9ni  f.  Caldwell,  3  Shep.  340. 

(!)  Fiaintiir  describing  himself  snder  seal  as  '^ acting  as  agent  for  A."  and  coFenant* 
lag  in  his  own  right,  may  sue  in  his  own  name.  Potu  f.  Rider,  8  Ohio,  71.  A  party  is 
not  bound  by  contract  by  agent  under  seal,  if  such  agent  had  no  authority  under  seal ; 
and  a  subsequent  parol  ratification  makes  no  difference.  Blood  f.  Goo(Jbieh,  9  Wend. 
68.    Consult  Story  on  Agency,  i  33-35,  110;  2  GreenL  Ef.  {  59-68. 

(2)  Principal  may  sue  Fender  on  a  wairanty  in  his  own  name  when  he  would  be 
personally  Uabie  for  the  price.    Beebee  f.  Roberts,  12  Wend.  413. 

(3)  Where  a  factor  to  a  person  beyond  sea  buFS  or  sells  goods  for  the  principal  in  his 
own  name;  an  action  will  lie  against  him  or  for  him,  in  his  own  name;  for  the  credit  will 
be  presumed  to  be  giren  to  him  in  the  first  case,  and  in  the  last  the  promise  will  be  pre> 
sumed  to  be  made  to  him — and  the  rather  so,  as  it  is  so  much  for  the  benefit  of  trade, 
Oonzalee  f.  Sladen,  T.  1  Ann.  London  Sittings,  Salk.  MSS.;  Bull.  N.  P.  130.  <<  Where 
the  principal  resides  abroad,  he  is  presumed  to  be  ignorant  of  the  circumstances  of  the 
party  with  whom  his  factor  deals,  and  therefore  the  whole  credit  is  considered  as  sub* 
sisting  between  the  contracting  parties."  Per  Ckambre,  J.,  in  Houghton  f.  Matthews,  8 
Bos.  ft  Pnl.  490.  ^  There  may  be  a  particular  course  of  dealing  wiUi  respect  to  trade  in 
faFour  of  a  foreign  principal,  that  he  shall  not  be  liable  in  cases  where  a  home  principal 
would  be  liable."  Per  Bayley,  J.,  15  Bast,  69.  In  Toland  f.  Murray,  18  Johns.  Rep.  24, 
it  was  decided,  that  where  goods  were  consigned  by  A.,  residing  at  Gadic,  to  B.  at  Phila- 
delphia, but  the  ship  arriFed  at  New  York;  and  B.  directed  G..  of  New  York  to  sell  them, 
B.,  the  factor,  might  maintain  an  action  in  his  own  name  against  G.,  although  it  appeared 
that  B.  wi^  a  part  owner  of  the  goods,  and  that  they  were  consigned  to  him  for  the  joint 
interest  of  himself  and  A.  Where  A.  consigned  goods  to  B.  for  sale,  and  B.  sent  them 
to  G.  to  sell,  and  G.  promised  to  account  with  B.  for  the  proceeds,  but  after  selling  them, 
promised  to  account  with  A.;  it  was  holden  that  A.  might  maintain  an  aetion  against  G. 
m»twithstanding  his  liability  to  B.;  for  not  haFing  had  any  notice  of  B.-0  haFing  a  lieoi 
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factor  and  a  broker.  A  factor  is  a  person  to  whom  goods  are  cob- 
signed  for  sale  by  a  merchant  residing  abroad  or  at  a  distance  from  tke 
place  of  sale,  and  he  nsnaUy  sells  in  his  own  name,  without  disdonDg 
that  of  his  principal  ;(1)  the  merchant,  therefore,  with  foil  knowledge 
of  these  circomstanoee,  tmsts  him  with  the  actoal  possession  of  ^e 

foods,  and  gives  him  authority  to  sell  in  his  own  name.  But  tbe 
roker  is  in  a  different  situation,  he  is  not  trusted  with  the  pos- 
session of  the  ffoods,  and  he  ought  not  to  sell  in  his  o?m  name. 
The  i^cipal  who  trusts  a  broker  has  a  right  to  expect  that  he  will 
not  sell  in  his  own  name.  Hence,  where  an  action  wai 
[  *822  ]  brought  by  a  merchant  to  recoyer  the  prioe  of  his  own  ^gooda, 
and  the  demand  was  resisted  on  the  ground  that  the  defend- 
ants, who  were  buyers  of  the  goods,  did  not  purchase  them  of  the 
plaintiffs,  but  of  Coles  and  Co.,  and  that  they  had  a  counter  demtnd 
against  Coles  and  Co.,  which  they  were  entitled  to  set  off  acainst  the 
price  of  the  goods ;  it  was  holden,(t)  that  the  defendants  had  not  any 
right  of  8et>off ;  for  the  plaintiffs  had  not  enabled  Coles  and  Co.  to 
appear  as  proprietors  of  the  ^oods ;  and  although  Coles  and  Co.  had 
not  disclosed  the  name  of  their  principal,  and  were  merchants  as  well 
as  brokers,  yet  in  this  case  they  had  delirered  to  the  plaintifi  a  sold 
note,  in  the  proper  form,  supposing  them  to  have  sold  in  their  char- 
acter of  brokers,  and  they  had  deUyered  to  the  defendants  a  bought 
note,  and  they  had  not  taJcen  any  counter  note  from  the  defendants; 
there  was  enoueh,  therefore,  to  have  raised  a  strong  presumption  in 
the  minds  of  the  defendants  that  the  sale  wais  in  the  character  of 
brokers.  Coles  and  Co.  did  not  say  they  sold  the  goods  as  their  own; 
the  defendants  did  not  ask  any  questions;  and  further,  it  appeared  that 
the  delivery  order  had  been  signed  by  the  plaintiffs.  A  bill  broker 
who  receives  a  bill  merely  for  the  purpose  of  procuring  it  to  be  dis- 
counted for  his  customer,  has  no  right  to  mix  it  with  biuB  of  his  other 
customers,  and  to  pledge(u)  the  whole  mass  as  an  advance  for  the  secu- 
rity of  money.  Parke^  B.,  delivering  judgment  and  commenting  on 
the  foregoing  case  in  Foster  v.  PearsoUj  6  Tyrw.  265,  observed,  that 
in  the  absence  of  evidence  as  to  the  nature  of  such  an  employment,  a 
bill  broker  must  be  taken  to  be  an  agent  to  procure  the  loan  of  money 
on  each  customer's  bill  separately ;  and  that  he  had  therefore  no  right 
to  mix  bills  together,  and  pledge  the  mass  for  one  entire  sum.  In 
truth,  a  bill  broker  is  not  a  person  known  to  the  law  with  certain  pre- 
scribed duties,  but  his  employment  is  one  which  depends  entirely  upon 
the  course  of  dealing.  It  may  differ  in  different  parts  of  the  country; 
it  may  have  bounds  more  or  less  extensive  in  one  place  than  in  another. 
What  is  the  nature  of  its  powers  and  duties  in  any  instance  is  a  ques- 
tion of  fact,  and  is  to  be  determined  by  the  usage  and  course  of  dealing 
in  the  particular  place.(2) 

(i)  Baring  T.  (7om>,  2  B.  ft  A.  137. 

\u)  Per  Ld.  Lyndhurtty  delirering  judgment,  Haynet  v.  FoMter^  4  Tyrw.  66 ;  2  Cr.  A  M. 
239,  8.  C. 


payment  to  A.  would  discharge  him  from  any  claim  which  B.  would  have  against  him. 
Chiekering  v.  Hosmer^  12  Mass.  Rep.  183. 
See  Ooodmoto  ▼.  T\/ler,  7  Mass.  36. 

an  action  for  goods  told,  the  defendant  pleaded  that  one  J.  R.  carried  on  trade, 


(1)  Sei 
(2)111 
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The  law  has  been  settled,  by  a  rariety  of  cases,  that  an  nnknoim 
prineipal,  when  discovered,  is  liable  on  the  contracts  which  his  agent 
makes  for  him,(l)  bnt  this  rale  must  be  taken  with  some  qnal&ca- 
tion;  for  a  party  may  preclude  himself  from  recovering 
*ovejr  against  the  principal,  by  knowingly  making  the  agent  [  *82S  ] 
his  debtor.(2;)(2) 

Evidence  is  admissible,  on  behalf  of  one  of  the  contracting  parties, 
to  show  that  the  other  was  agent  only,  though  contracting  in  his  own 
name,  and  so  to  fix  the  real  principal ;  but  if  the  agent  contracts  in  such 
a  form  as  to  make  himself  personally  responsible,  he  cannot  afterwards, 
whether  his  principal  were  or  were  not  knowm  at  the  time  of  the  con- 
tract, relieve  himself  from  that  responsibilit7.(y)  Thus  where  L.  and 
Co.,  brokers  at  Liverpool,  sold  hemp  by  auction  at  their  rooms,  and 
gave  an  invoice,  describing  the  goods  as  ^^ bought  of  L.  and  Co,"  and 
received  part  of  the  price,  but  failed  to  deliver  the  goods.  An  action 
being  brought  against  them  by  the  purchaser  for  the  non-delivery,  and 

(z)  Per  Ld.  SUenboToug\  in  Paierton  v.  Chmdastqm^  15  East,  68. 
(y)  Per  Ld.  Denman,  G.  J.,  delivering  judgment  of  court  in  Jonet  ▼.  IdtUedale,  6  A.  & 
B.  490;  1  Not.  k  P.  677,  recognised  in  Higgiru  ▼.  Smior^  8  H.  &  W.  845. 


bj  the  plaintilbi  under  their  name  and  firm,  but  in  truth  for  his  own  profit,  and  on  hit 
own  account  and  risk;  and  that  J.  R.  bj  the  plaintiflb,  under  their  firm,  sold  and 
delivered  the  goods,  Ac,  and  a  set-off  of  a  debt  due  bj  J.  R.  to  the  defendants.  The 
court  remarked  that  it  appeared  from  the  plea  that  the  suit  was  well  brought  in  the 
name  of  the  plaintiffs;  for  it  admitted  that  they  were  authorized  to  sell  the  goods  in 
their  own  names;  that  the  promise,  would,  therefore,  be  persnmed  to  be  made  to  them, 
and  that  the/  had  the  right  to  receive  the  money,  to  discharge  the  buyer,  and  to  compel 
p&jment.  AUop  y.  CamUj  10  Johns.  Rep.  396.  K.  Admitting  J.  R.  to  have  been  a 
ceffiu  gnie  trurt^  the  court  declined  allowing  the  set-off,  on  the  ground  of  a  complication 
of  tmstB,  which  a  court  of  law  would  not  undertake  to  aiQust. 

A.,  an  agent,  procured  a  policy  of  iuaurance  for  his  principal  in  his  own  name,  but 
the  name  of  his  principal  was  mentioned  in  the  policy,  and  the  agency  of  A.  was  known 
to  B.,  the  broker  who  had  the  policy  effected.  B.  having  recovered  on  the  policy,  the 
principal  brought  an  action  against  him  for  the  money  received,  and  he  was  not  allowed 
to  set  off  a  debt  due  bira  by  A.,  the  agent,    fkntor  v.  ffojftf  2  Johns.  Gas.  327. 

(1)  This  rule  has  been  applied  to  a  case,  where  the  agent,  at  the  time  when  he  bought 
the  goods  of  plaintiff  at  Liverpool,  said  that  he  bought  them  for  a  house  at  Dumfries, 
for  which  house  he  had  bought  goods  of  the  plaintiff  the  season  before,  bnt  did  not  name 
the  principal,  nor  did  the  seller  ask  it ;  and  the  court  said  he  was  not  bound  to  ask  it. 
Thompioa  v.  Davenporij  in  error,  from  Boro*igh  Gourt  of  Liverpool,  9  B.  ft  G.  78.  See 
T\eman  v.  Andrewa,  4  W.  G.  G.  R.  567,  where  this  doctrine  is  examined  by  Washington,  J. 

(2)  Principals,  when  discovered,  are  ordinarily  liable  for  the  contracts  of  their  agents. 
Bernard  v.  Torrancej  5  Qill  k  J.  383 ;  Beebee  v.  RoberUj  12  Wend.  413 ;  Int.  Co,  v.  SmUh^ 
3  Whart  521.  Taking  a  note  of  an  agent  at  an  extended  credit  for  goods  sold  to  prin* 
cipai,  does  not  discharge  him,  unless  it  is  affirmatively  shown  such  principal  dealt  difr 
ferently  with  his  agent  on  the  supposition  the  debt  was  paid,  or  the  agent's  credit  sub- 
stituted for  his  own.  Raihhone  v..  Tudstr,  15  Wend.  498.  To  constitute  an  offer  of  an 
agent  a  binding  contract  of  his  principal,  it  must  have  been  accepted  according  to  its 
terms,  which  is  a  fact  for  the  jury.  Bernard  v.  Torrancct  5  Gill  k  J.  383.  Whether  a  party 
shall  be  considered  as  acting  as  agent  or  principal,  depends  not  on  the  fact  that  he  con- 
tracted iu  his  own  name  without  disclosing  his  agency,  but  on  the  facts  and  circum- 
stances of  the  case.  CoUmM  v.  ButU^  10  Wend.  399 ;  Cunningham  v.  Soulet^  7  Id.  106. 
See  5  Am.  Law  Reg.  325. 

By  the  usage  of  trade,  agents  and  factors  acting  for  persons  resident  in  a  foreign 
country,  are  held  personally  liable  for  contracts  made  by  them  for  their  employers, 
although  they  fully  disclose  at  the  time,  the  character  in  which  they  act.  M^Kemie  v. 
iVetnu,  9  Shep.  138.  Every  man  is  liable  upon  his  own  contracts,  unless  he  lets  the 
party  with  whom  he  deals  know  that  he  is  a  mere  agent  for  another.  Davenport  T. 
O'ifMr,  2  H'Gord,  198. 
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for  money  had  and  reoeired ;  it  waa  liolden,(is)  that  L.  and  Co.  hid 
made  themselyea  responsible  as  sellers,  by  the  inyoice ;  and  could  not 
defend  themselves  by  evidence  tending  to  show  that  they  sold  as  afenta^ 
and  had  intimated  that  fact  before  and  at  the  time  of  the  sale,  and  that, 
the  principals  being  indebted  to  L.  and  Co.,  the  invoice  had  been  made 
ont  in  their  names,  according  to  a  custom  of  brokers  in  Liverpool,  to 
secure  the  passing  of  the  purchase-money  through  their  hands. 

In  Truman  v.  Loder^{a)  it  was  holden,  that  it  was  not  competent  to 
defendant  to  give  evidence,  that  by  the  custom  of  the  tallow  traae,  under 
certain  contracts,  a  party  may  reject  the  undisclosed  principal,  and 
look  to  the  broker  for  the  completion  of  the  contract.  But  in  John9t4m 
y.  U%bomy{p)  evidence  of  a  custom  in  the  corn  trade  for  the  com-fftc- 
tors  to  sell  in  their  own  name  was  holden  to  be  admissible. 

Groods  sold  by  a  broker  for  a  principal  not  named,  upon  the  terms, 
as  specified  in  the  usual  bought  and  sold  notes,  (delivered  over  to  the 
respective  parties  by  the  broker,)  of  ^^^  payment  in  one  rnanihy  money" 
may  be  paid  for  by  the  buyer  to  the  broker  within  the  month,  and  that 
payment  may  be  made  by  a  bill  of  exchange  accepted  by  the  buyer  and 
oiscounted  by  him  within  the  month,  although  such  bill  had  a  longer 
time  to  run  before  it  became  due.(c)  A  person  who  has  made  a  con- 
tract as  agent  for  a  third  person  cannot  sue(<2)  as  principal,  without 
giving  notice  to  the  defendant,  before  action  brought,  that  he  is  the  party 
really  interested.  But  where  money  is  paid  by^  an  agent  upon  an  agree- 
ment made  with  him  in  his  own  name,  the  principai(e^  may  recover  it 
back  upon  the  rescinding  of  the  agreement.  The  plaintiffs,  who  were 
brokers,  bought  goods  of  the  defendant  on  account  of  H.  and 
[*8243  by  his  authority.  The  purchase  *was  made  in  their  own 
names,  but  the  vendor  was  told  that  there  was  an  unnamed 
principaL  The  plaintiffs  afterwards,  under  a  general  authority  from 
U.,  contracted  to  sell  the  same  goods,  which  the  defendant  had  not  vet 
delivered.  H.,  on  hearing  of  the  latter  contract,  told  the  plaintiffs  that 
he  would  have  nothing  to  do  with  the  goods,  either  as  buyer  or  seller; 
and  to  this  the  plaintiffs  assented.  The  defendant  then  refused  to  de- 
liver the  goods,  and  the  plaintiffs  sued  him  for  damages  sustained  hj 
them  in  consequence :  it  was  holden,  (/)  that  the  renunciation  of  the 
contract  by  H.,  and  the  plaintiffs'  assent  thereto,  formed  no  objection 
to  the  plamtiffs'  right  to  recover,  of  which  the  defendant  could  take 
advantage. 

Lien. — ^by  the  general  usage  of  trade,  where  there  is  a  course  of  deal- 
ing and  general  account  between  the  merchant  and  factor,  and  a 
balance  is  due  to  the  factor,  he  has  a  lien  on  all  goods  in  his  hands  for 
such  balance  of  the  general  account,  without  regard  to  the  time  when, 
or  on  what  account,  he  received  the  good8.(^)(l) 

(z)  Jonu  V.  LittUtlaU,  ub.  etga,  (a)  3  P.  ft  D.  267:  11  A.  ft  E.  589. 

\b)  3  P.  ft  D.  236 ;  11  A.  ft  E.  549.  (e)  Favene  T.  Bennett^  H  East,  36. 

(d)  Biekerton  y,  Burrell,  5  M.  ft  S.  383.     («)  J),  of  Norfolk  v.  Worthy^  1  Camp.  337. 
{A  Short  and  othert^  v.  Spademan^  2  B.  ft  Ad.  962. 

\g)  Krugtr  v.  Wilcox^  Ambl.  252;  1  Kenyou,  32,  S,  C;  Oardmer  y.  Colemanj  cited  1 
Borr.  494;  and  per  BuIUtj  J.,  6  East,  28,  n.  S.  P. 

(1)  The  lien  of  a  factor  is  a  personal  privilege,  and  cannot  be  set  up  by  anj  other 
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-   With  respect  to  this  general  lien,  it  is  to  be  observed: 

First,  That  it  will  not  attach  until  the  goods  come  into  the  posses* 
sion  of  the  factor.(A)(l) 

Secondly,  The  lien  existed  during  such  time  only  as  the  factor  has 
possession  of  the  goods;  for  if  he  should  part  with  the  possession  after 
the  lien  has  attached,  the  lien  is  gone.(t)(2)  But  where  a  factor  is  ifl 
advance  for  goods  by  actual  payment,  or  where  he  sells  under  a  del 
credere  commission,  whereby  ne  becomes  responsible  for  the  price,  he 
has  a  lien  on  the  price,  although  he  should  have  parted  with  the  pos^ 
session  of  the  good8.(A;)(3)  And  this  rule  holds,  although  money  should 
have  been  advanced  by  the  factor,  at  the  time  when  he  knew  that  the 
principal  was  in  insolvent  circumstances.(Q  The  owner  of  goods,  beiuff 
indebted  to  a  factor  in  an  amount  exceeding  their  value,  consignea 
them  to  him  for  sale :  the  factor,  being  also  similarly  indebted  to  J .  S.^ 
sold  the  goods  to  him.  The  factor  a^erwards  became  bankrupt;  and 
on  a  settlement  of  accounts  between  J.  S.  and  the  assignees,  J.  S. 
allowed  credit  to  them  for  the  price  of  the  goods,  and  he  then  proved 
the  residue  of  the  claim  against  the  estate:  it  was  holden,(m)  that  as 
the  factor  had  a  lien  on  the  whole  price  of  the  goods,  such  settlement  of 
accounts  between  the  vendee  and  the  assignees  afforded  a  good  answer  to 
an  action  against  the  vendee  for  the  price  of  the  goods,  brought  either  by 
or  on  the  account  of  the  original  owner.  But  where  a  factor  has  not  any 
speeiid  claim  on  the  goods,  and  he  has  disposed  of  them,  whereby  he  has 
lost  the  advantage  arising  from  possession,  the  debt  is  to  be 
*con8idered  as  the  debt  of  the  principal,  and  the  factor  has  no  [  *825  ] 
lien  on  the  price.  The  plaintiff,  who  was  resident  in  Ireland, 
employed  two  persons,  as  his  factors  in  London,  to  sell  goodk  for  him, 

(h)  KuOock  ▼.  Craig,  3  T.  R.  119,  783. 

(t)  See  Sweet  t.  Pym,  1  East,  4,  and  BuUer^  J.,  in  Liekbarr&w  ▼.  JTmoa,  6  East,  27,  n. 
(k)  See  Drinkwater  v.  Goodwin^  Cowp.  251  j  Budson  Y.  Or  anger  ^  6  B.  &  A.  27.     [See 
Urquhart  v.  M^frso,  4  Johns.  R.  103.] 
(I)  Foxerofi  t.  Devonshire,  2  Bnrr.  931.        (m)  Hiidton  y.  Granger,  5  B.  &  A.  27. 


person.  HoUy  v.  ffugge/ard,  8  Pick  73.  A  factor  having  a  lien  on  goods  consigned  bj 
virtue  of  an  agreement  with  his  principal,  does  not  preclude  himself  from  insisting  on 
it  hy  holding  ont  his  principal  as  the  owner  of  the  goods.  Seymour  t.  Hoadl^^  9 
Conn.  418. 

(1)  A  commission  merchant  is  to  all  intents  and  purposes  owner  of  goods  in  his  pos- 
sessbn  as  to  all  the  world  but  his  principal,  and  maj  insure  to  full  value.  De  Forrest  v. 
Fulton  Ins,  Co,,  1  HaU,  84;  Brisban  t.  Boyd,  4  Paige,  17.  He  is  not  obliged  to  insure 
without  express  or  implied  directions,  and  if  lost  bj  fire,  he  is  not  responsible  if  stored 
in  the  usual  place.  lb.  The  possession  of  goods  by  an  agent,  is  the  possession  of  the 
principal.  Merrill  v.  Rinker,  1  Bald.  533.  If  goods  are  attached  as  the  property  of  a 
factor,  who  has  only  a  lien  on  them,  the  principal  may  maintain  trespass  against  the 
sheriff.  HoUy  v.  Huggeford,  8  Pick.  73.  The  goods  of  principal  in  the  hands  of  an 
ftgent,  cannot  be  taken  in  execution  for  the  debt  of  the  agent,  or  where  goods  were  deli- 
vered under  a  special  contract  of  consignment  for  their  sale  or  return  on  terms  stipulated, 
if  the  contract  was  htmafide.    Merrill  v.  Bmker,  1  Bald.  633. 

(2)  See  Bard  v.  Stewart,  3  Monr.  79. 

(3)  Where  a  commission  merchant  sells  goods  for  his  principal,  who  drew  bills  on  him 
which  were  paid,  and  the  notes  which  the  former  had  taken  were  payable  to  himself  or 
order,  but  before  they  fell  due  the  purchasers  became  insolvent,  it  was  held  he  could  sue 
immediately  for  his  advances,  although  he  had  a  lien  on  the  notes,  unless  some  agree* 
ment  to  the  contrary.    Beekwith  v.  Sibley,  11  Pick.  482. 


825  FACTOR. 

which  he  had  sent  to  them.(n)  The  factors  sold  these  goods  to  J.  S.  for  a 
certain  sum ;  the  plaintiff  not  knowing  to  whom  they  were  sold,  and  J.  8. 
not  knowing  that  they  belonged  to  the  plaintiff,  the  goods  having  been 
delivered  to  him  as  the  goods  of  the  factors.  The  factors,  before  pay- 
ment, became  bankmpts,  and  their  debts  were  assigned  by  the  com- 
missioners to  the  defendants,  who  afterwards  received  from  J.  S.  the 
money  for  the  goods.  The  plaintiff  having  brought  an  action  against 
the  defendants  for  money  had  and  received,  the  case  wa«  reserved  by 
HoUy  G.  J.,  for  the  opinion  of  the  Court  of  King's  Bench,  who  gate 
judgment,  after  argument,  for  the  plaintiff.  This  case  was  afterwards 
cited  before  Parker^  C.  J.,  at  the  London  Sittings,  and  allowed  to  be 
law ;  because,  although  it  was  agreed,  that  payment  by  J.  S.  to  the 
factors,  with  whom  the  contract  was  made,  would  have  discharged  J.  S. 
as  against  the  principal,  yet  the  debt  fff€U  not  in  law  due  to  the  f acton; 
hut  to  the  person  who%e  goods  they  were ;  and  therefore  it  was  not  as- 
signed to  the  defendants,  by  a  general  assignment  of  their  debts,  but 
remained  due  to  the  plaintiff  as  before ;  and  having  been  paid  to  the 
defendants,  who  had  not  any  right  to  have  it,  it  must  be  considered  in 
law  as  paid  for  the  use  of  him  to  whom  it  was  due ;  and,  consequently, 
an  action  might  be  maintained  by  him  as  for  money  had  and  received 
to  his  use.  The  plaintiffs,  who  were  partners,  resident  beyond  the  sea, 
consigned  a  quantity  of  tar  to  B.  S.,  the  bankrupt,  brother  of  one  of 
the  plaintiffs,  as  their  faotor.(o)  There  had  been  mutual  dealings  be- 
tween the  two  brothers,  the  accounts  of  which  were  then  unsettled. 
The  ship  and  goods  arrived  in  the  Thames,  from  Carolina.  The  fac- 
tor, having  received  the  bill  of  lading,  sold  the  tar  to  J.  S.,  upon  an 
agreement  that  it  should  be  paid  for  in  promissory  notes,  payable  four 
months  after  the  delivery  of  the  goods.  A  few  days  after  the  sale,  the 
vendee  gave  the  factor,  m  part  payment,  two  promissory  notes.  Soon 
afterwards  the  factor  committea  an  act  of  bankruptcy,  and  the  defen- 
dants were  chosen  assignees  under  the  commission.  The  bankrupt  de- 
livered up  the  two^  notes  to  the  assignees,  and  they  received  the  money 
due  upon  them.  They  likewise  confirmed  the  sale,  and  settled  the  ac- 
count with  the  vendee,  and  received  the  balance.  An  account  for 
money  had  and  received  having  been  brought  by  the  plaintiffs  against 
the  assignees,  for  the  recovery  of  the  money  received  on  the  notes,  and 
the  money  received  on  the  settlement  of  the  account ;  it  was  holden, 

that  the  plaintiffs  were  entitled  to  recover  both  sums ;  TTtZfea^ 
[*826  ]  C.  J.,  *(who  delivered  the  opinion  of  the  court,)  observing,  as 

to  the  first,  that  ihe  notes,  having  been  in  the  hands  of  the 
bankrupt  at  the  time  of  his  bankruptcy,  were  capable  of  being  distin- 
guished from  the  rest  of  the  bankrupt's  estate,  and  therefore  could  not 
be  applied  to  the  bankrupt's  debts ;  consequently  the  plaintiffs  were 
entitled  to  recover  the  value  of  those  notes  which  had  been  received  by 
the  defendants  in  like  manner  as,  if  the  goods  had  remained  in  wftdty 

(n)  Oarratt  t.  Cullum^  T.  9  Ann.  B.  R.,  stated  bj  Willf,  C.  J.,  delivering  tbe  opioioa 
of  the  court  in  Scott  t.  Surman,  Willes,  405 ;  reported  also  in  Bull.  K.  P.  42,  ed.  6th,  bj 
the  name  of  Oarratt  v.  Cullum. 

(o)  Scott  and  another  v.  Surman  and  otherM^  Attigneet  of  R.  S.f  a  Bankrupt,  WiUes,  400, 
cited  by  Lord  UlUnborough,  delivering  judgment  in  Taylor  v.  Flumer,  3  M.  Ic  S.  575. 
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«&8<dd  in  the  bankrupt's  hands  at  the  time  of  the  bankruptey,  the  pUdn* 
tiffs  might  have  recovered  them  in  an  aetion  of  trover.(l)  As  to  the 
second  sum,  the  general  rule  wafl,  that  if  a  person  received  money, 
which  ought  to  be  paid  to  another,  an  action  wonld  lie  as  for  money 
had  and  received;  that  the  assignees  having  received  the  money,  which 
beloi^ed  to  the  plaintiffs,  they  ought  to  have  paid  it  to  the  plaintiffs ; 
and  not  having  done  so,  this  action  would  lie  against  them  for  so  much 
money  had  and  received  to  the  use  of  the  plaintiffs. 

Thirdly,  A  factor  has  not  a  lien  in  respect  of  debts  which  have  ac- 
crued previously  to  the  time  at  which  his  character  of  factor  commenced* 
A.,  a  factor,  sold  the  goods  of  B.,  in  his  own  name,(/>)  to  C. :  C,  without 
paying  for  these  goods,  sent  another  parcel  of  goods  to  A«,  to  sell  for 
him,  not  having  employed  A.  as  a  factor  before.  G.  became  bankrupt, 
and  his  assignees  claimed  the  goods  sent  by  C.  to  A.,  which  still  re- 
mained unsold,  tendering  the  charges  upon  those  goods.  A.  refused  to 
deliver  them,  claiming  a  lien  upon  them  for  the  price  of  the  former 
goods  sold  by  him  to  C.,  the  balance  between  A.  and  B.  being  in  favour 
of  A.  An  action  of  trover  having  been  brought  by  the  assignees  against 
A.,  for  the  value  of  the  goods  sent  by  0.;  it  was  holden,  that  they  were 
entitled  to  recover. 

Liabmt^  of  prineipdL{2) — The  maxim,  that  the  principal  is  eiviUy 

(p)  Houghion  y.  Matthevn^  per  Heathy  Roohe  and  ChamhrBy  Js.,  Aluxudey^  C.  J.,  dissen- 
tiente,  3  Bos.  &  Pal.  485. 

(1)  See  Thompson  t.  Perkiru,  3  Mason,  232;  Denston  y.  Perkintj  2  Pick.  86;  Chetier- 
JuU  Co.  T.  Dek&n,  6  Id.  7;  Prtet  v.  Malti^n,  3  DalL  67;  ffourfuebiet  ▼.  Oirardy  2  W.  0. 
C.  R.  212 ;  Veil  7.  Mitchell,  4  Id.  105. 

(2)  Principal  is  liable  for  acts  of  a  general  agent  although  he  transcends  his  authority* 
AUter,  of  a  special.  79adeameh's  Bank  t.  Astor,  11  Wend.  87;  Landidale  y.  Shacklefard^ 
Walker,  149  ;  IhnUiHMon  y.  CoUettf  3  mackf.  436 ;  Longworth  y.  GonwiU^  2  Id.  469 ;  KeUk 
T.  Purmt,  4  Dessaas.  114.  A  coatcact  made  by  an  agent  in  the  name  of  his  principal 
viih  authority,  does  not  bind  him  personally.  Duboit  y.  Dd.  and  Hud,  C,  Co.,  4  Wend. 
285 ;  Campbell  y.  Baker ^  2  Watts,  83.  He  is  personally  responsible  if  he  contracts  without 
anthority,  although  in  the  line  of  his  agency,  or  ezeeeda  it.  Meeeh  y.  Smith,  7  Wend.  315. 
If  an  agent  ezecnte  an  obligation  for  his  principal  not  warranted  by  the  power,  the  prin- 
cipal, being  unapprised  of  its  nature,  is  not  bound,  though  he  was  in  the  room  at  the 
time,  and  though  his  subsequent  agent  conceiyed  himself  bound  by  similar  obligations 
executed  by  the  ISrst  agent  ModUUt  y.  Liudle^y  2  Blackf  119.  Ratification  by  principal 
mast  be  with  full  knowledge  of  the  facts.  Otptnffi  y.  ffuU,  9  Pet  607.  It  is  a  raUfica- 
tion  if  principal,  after  knowledge  that  his  orders  haye  been  yiolated,  receiyes  the  goods 
boQght  contrary  to  orders,  and  sells  the  same  without  disayowing  the  acts  of  his  agents. 
Bell  y.  Cunningham^  3  Pet  69.     See  ante,  p.  823,  note. 

If  a  factor  should  dispose  of  goods  hma  fide  which  haye  been  consigned  to  him, 
although  the  goods  had  not  come  into  his  hands,  but  the  bill  of  lading  has  been  actually 
transferred  to  the  yendee,  the  right  of  the  principal  is  defeated.  But  before  the  authority 
to  sell  has  been  exercised,  the  owner  may  countermand  the  consignment,  or  sell  the 
goods  while  in  transitu.  Ryherg  y.  Snell,  2  Wash.  G.  0.  40.  If  a  factor  sell  b<ma  fid* 
the  goods  of  his  principal  for  a  yaluable  consideration  by  assigning  oyer  the  bill  of 
lading,  the  sale  is  yalid  against  the  principal.  Not,  howeyer,  if  the  bill  of  lading  has  not 
been  receiyed  by  the  fector.     Walter  y.  Ro8»,  2  Id.  283. 

A  ftctor  with  orders  to  sell  for  cash,  sold  and  deliyered  the  goods,  but  according  to 
usage  did  not  send  in  his  bill  until  the  next  day ;  the  purchaser  had  in  the  mean  time 
become  sick,  and  therefore  did  not  pay  it;  held,  that  the  sale  was  justifiable,  and  that 
the  factor  was  not  liable  for  not  reserying  that  part  of  the  goods  which  remained  unsold 
by  the  purchaser,  he  being  in  good  credit  Clark  y.  Van  Norihunck,  1  Pick.  343.  A 
mctor  uuder  a  general  power,  will  not  be  responsible  for  losses  if  he  act  with  reasonable 
care  and  prudence  and  according  to  the  best  of  his  judgment,  after  proper  inquiry  and 
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responsible  for  the  acts  of  his  agent,  nnirersall j  prevails  boih  in  eoartt 
of  law  and  equity. (9)  Upon  this  principle  it  was  holden,  by  JToft,  G.  J., 
that  a  merchant  was  answerable  for  the  deceit  of  his  factor  who  had  eoM 
some  silk  to  the  plaintiff,  as  silk  of  a  superior  qnality,  knowing  it  to  be 
silk  of  an  inferior  qQaIity.(r)(l)  Notice  to  the  principal  is  notice  to  dl 
his  agents,  if  there  be  reasonable  time  to  commnnicate  that  notice  to  the 

agents  before  the  eyent  which  raises  the  question  happeD8.(»X8) 
[  *827  ]      *The  law,  established  by  the  decisions,  relating  to  eoods 

shipped  in  the  names  of  persons  who  were  not  the  actnaJ  prt)- 

J^rietors  thereof,  and  to  the  deposit  or  pledge  of  goods,  baring  been 
onnd  to  afford  great  facility  to  fraud,  and  to  produce  frequent  litigi- 
tion,  and  {Hroring  in  its  effects  highly  injurious  to  the  inta-ests  of  com- 
merce, the  le^slatnre  interposed ;  and  by  stat.  4  Geo.  lY .  c.  83,  [18th 
July,  1828,]  It  was  enacted,  *^  That  any  person  intrusted  for  the  purpose 
of  sale  with  any  goods,  and  by  whom  such  goods  shall  be  shipped  in  his 
own  name,  or  in  whose  name  any  goods  shall  be  shipped  by  any  other 
person,  shall  be  deemed  to  be  the  true  owner,  so  as  to  entitle  the  con- 
signee to  a  lien  thereon,  in  respect  of  any  money  or  negotiable  secoritj, 
advanced  or  given  by  such  consignee,  to  or  for  the  use  of  the  person  in 
whose  name  such  goods  shall  be  shipped,  or  in  respect  of  any  money  or 
negotiable  security  received  by  him  to  the  use  <»  such  consignee,  in 
like  manner  as  if  such  person  were  the  true  owner,  Provided  such  eon- 
signee  shall  not  have  notice  by  the  bill  of  lading,  at  or  before  the 
advance  or  receipt  of  the  money  or  negotiable  security,  that  the  person 
shipping,  or  in  whose  name  the  goods  are  shipped,  is  not  the  actind  and 
land  fide  owner:  Provided  also,  that  the  person  in  whose  name  sneh 
ffoods  are  shipped  shall  be  taken  for  the  purposes  of  this  act  to  bare 
been  intrusted  therewith,  unless  the  contrary  shall  appear  or  be  shown 
in  evidence  by  the  person  disputing  such  fact/'    By  sect.  2,  ^^  Any 

{person,  body  politic  or  corporate,  may  accept  any  goods  or  bill  of 
ading,  in  deposit  or  pledge  from  any  consignee,  and  enforce  the  right 
possessed  by  such  consignee,  but  shall  acquire  no  further  right  than 


(q)  4  T.  R.  66,  per  fmyofi,  0.  J. 
(r)  Rem 


(r)  Rem  y.  IfiehoUy  Sulk.  289.    Per  ffoUy  0.  J^  at  Nisi  Print. 

it)  Maphfw  T.  Eamety  3  B.  ft  G.  601,  recognised  in  WiUu  r.  Bank  nf  England,  5  Ker. 
laa.  490 ;  4  A.  ft  E.  21. 

preeantions.  Leveriek  r.  Meifftj  1  Cow.  646.  Where  a  foctor  was  anthoriied  to  scU 
goods  at  a  limited  price,  and  he  afterwards  sold  them  below  that  price,  and  sent  an 
acconnt  to  his  principal  of  the  sales  and  prices,  and  authorized  him  to  draw  the  balance 
of  account,  and  the  principal  receired  the  acconnt  and  drew  for  the  balance,  and  made 
no  objection  in  his  letters  or  otherwise  to  the  conduct  of  the  ftctor  in  the  sales,  it  vts 
held  that  his  conduct  amounted  to  a  ratification  of  the  factor's  proceedings.  Riekmoni 
Man,  Co,  y.  Starkt^  4  Mason,  296. 

(1)  But  see  9  Hen.  YI.  53,  b.,  cited  in  Bro.  Abr.  Actions  snr  le  Case,  pi.  8,  where  it 
was  said  hy  the  eonrt,  if  my  seryant  sell  false  stuff,  an  action  on  the  case  does  not  lie 
against  me,  unless  he  sold  it  through  mj  coyin  or  by  my  command. 

The  doctrine  that  a  principal  is  liable  for  the  fraud  of  his  agent,  does  not  apply  to  s 
special  agent.  Sherwood  y.  Marwieky  5  Qreenl.  295.  A  joint-stock  company  are  liable 
for  moneys  oyer  drawn  by  their  treasurer  from  the  bank  where  their  account  is  kept 
Tradumen^9  Bank  v.  -4«ior,  11  Wend.  87. 

(2)  Notice  to  agent  is  notice  to  principal,  when  it  is  his  duty  to  act  upon  the  notice  or 
communicate  it  to  his  principal,  and  this  rule  applies  to  agents  of  corporations.  Fvli^ 
Banlc  y.  iT.  T.  and  Sharon  C.  Co.,  4  Paige,  127. 
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was  poBseesed  bj  the  consignee  at  the  time  of  the  pledge/'  The  8rd 
section  providesy  that  this  act  shall  not  be  construed  so  as  to  prevent 
the  owner  from  demanding  and  recovering  the  goods  from  the  factor 
before  the j  have  been  pledged,  or  from  his  assignees  in  the  event  of  his 
bankruptcy;  nor  from  demanding  or  recovering  from  anj  person,  or  his 
assignee*)  in  case  of  his  bankruptcy,  or  from  any  body  corporate,  the 
goods  deposited  or  pledged,  upon  repayment  of  the  money,  or  on  restora- 
tion of  the  negotiable  security,  or  on  payment  of  a  sum  of  money  equal 
to  the  amount  of  such  security ;  nor  from  recovering  from  such  person, 
or  body  corporate,  any  balance  remaining  in  his  hands  as  the  product 
of  the  sale  of  such  goods,  after  deducting  thereout  the  amount  of  the 
money  or  negotiable  security ;  provided  that  in  case  of  the  bankruptcy 
of  such  factor,  the  owner  of  the  goods  so  pledged  and  redeemed  shall  be 
held  to  have  discharged,  pro  tantOy  his  debt  to  the  bankrupt's  estate* 

Shortly  afterwards  it  was  found  expedient  to  alter  and  amend  the 
foregoing  statute,  and  to  make  further  provisions;  and  therefore,  by 
Stat.  6  Geo.  IV.  c.  94,  [5th  July,  1825,]  it  was  enacted,  that  any 
person  intrusted  for  the  purpose  of  cofmgnment  or  sale  with  ai^  goods, 
and  who  shall  have  shipped  such  goods  in  his  own  name,  and 
any  person  in  whose  name  any  goods  shall  be  shipped  by  '''any  [  *828  ] 
other  person,  shall  be  deemed  to  be  the  true  owner,  so  far  as  to 
entitle  the  consignee  to  alien  thereon,  in  respect  of  any  money  or  nego- 
tiable security  advanced  or  given  by  such  consignee  to  or  for  the  use  of 
the  person  in  whose  name  such  goods  shall  be  shipped,  or  in  respect  of 
any  money  or  negotiable  security  received  by  him  to  the  use  of  such 
consignee,  in  the  Uke  manner  and  to  all  intents  and  purposes^  as  if  such 
person  was  the  true  owner;  provided  »uch  consignee  shall  not  haive 
nciiee  by  the  bill  of  lading  or  otherwise,  at  or  before  the  advance  or 
receipt  of  the  money  or  negotiable  security,  that  the  person  shipping, 
or  in  whose  name  the  ffoods  are  shipped,  is  not  the  actual  and  bond  fide 
owner;  provided  also,  uiat  the  person  in  whose  name  any  such  goods  are 
to  be  shipped,  shall  be  taken,  for  the  purpose  of  this  act,  to  have  been 
intrusted  therewith  for  the  purpose  of  consignment  or  of  sale,  unless  the 
contrary  be  made  to  appear,  by  bill  of  discovery  or  otherwise,  or  be  made 
to  appear  or  be  shown  in  evidence  by  any  person  disputing  such  fact ;  and 
by  sect.  2,  that  any  person  intrusted  tvith{t)  and  in  possession  of,  any 
bill  of  lading,  India  warrant,  dock  warrant,  warehouse  keeper's  certifi- 
cate, wharfinger's  certificate,  warrant  or  order  for  delivery  of  goods, 
shall  be  deemed  to  be  the  true  owner  of  the  goods  described  in  the  said 
several  documents,  so  far  as  to  give  validity  to  any  agreement,(l)  there- 
after entered  into  by  such  person  with  any  person,  for  the  sale  or  dis- 
position of  the  goods,  or  any  part  thereof,  or  for  the  deposit  or  pledge 
thereof,  or  any  part  thereof,  as  a  security  for  any  money  or  negotiable 

(t)  See  PhaiipB  and  othert  y.  Huth  and  otherB,  6  M.  &  W.  672,  AndpoBtj  p.  830. 


(1)  PersoiiB  who  would  ayail  themselyes  of  the  prorisions  of  this  act,  must  prove  the 
agreement.  Hvans  y.  IVumanj  HB,  k  Ad.  886.  In  this  case  the  defendant  had  received, 
hy  way  of  pledge,  India  warrants  from  the  plaintiff's  broker,  who  had  been  intrusted 
with  them,  without  anj  authoritj  to  pledge  or  sell,  under  a  written  agreement.  It  was 
holden,  that  defendant  was  bound  to  produce  the  agreement. 
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inBtmment  advanced  or  giren  by  such  peraoDS,  &c«,  vpon  the  faidi  of 
BQch  several  documents;  provided  such  persons,  &o«y  shaU  not  lum 
notice  by  such  documents,  or  otherwise,  that  the  person  intrusted  is  not 
the  actual  and  band  fide  owner  of  the  goods  so  sold  or  pledged:  pro- 
vided(ii)  that  in  case  any  person,  &c«,  shall  accept  any  such  goods  ia 
deposit  or  pledge  from  any  such  person  so  in  possession  and  intrusted, 
unthatU  natieej  as  security  for  any  debt  or  demand  due  from  such  per- 
son so  intrusted  and  in  possession  to  such  person,  &c.,  before  such 
deposit  or  pledse,  then  such  person,  &;c.,  so  taking  such  goods  in  depont 
or  pledge,  shaU  acquire  no  further  right  in  the  goods  or  an^  such  docih 
ment  than  was  possessed  by  the  person  so  possessed  and  intmsted  at 
the  time  of  such  deposit  or  pledse  as  a  security ;  but  such  person,  J^c,  so 

taking  such  goods  in  deposit  or  pledge  shall  and  may  acquire 
[  *829  ]  and  enforce  such  right  as  was  possessed  by  such  ^person  so 

possessed  and  intrusted :  and,  by  sect.  4,  any  person,  &c.,  maj 
contract  with  any  agent  intmeted  with  any  goodSj{l)  or  to  whom  the 
same  may  be  consigned /or  thepurehaee  of  any  such  goods,  and  rec^re 
the  same  of,  and  pay  the  same  to,  such  agent;  and  such  contract  and 
payment  shall  be  binding  against  the  owner  of  such  goods,  natwitk' 
standing  such  pereany  ^<?.,  enaU  have  notice^  that  the  person  making 
such  contract,  or  on  whose  behalf  such  contract  is  made,  is  an  agent, 
provided  such  contract  and  payment  be  made  in  the  usual  and  orduiarj 
course  of  business,  and  that  such  person,  &c.,  shall  not,  when  such  con- 
tract is  entered  into  or  payment  made,  have  notice  that  such  agent  is 
not  authorized  to  sell  the  goods  or  to  receive  the  purchase-money.  And 
hg  the  5th  seetiony{2)  any  person,  &c.,  may  take  any  such  goods  or  any 
such  document  in  deposit  or  pledge  from  any  such  factor  or  agent,  notr 
withstanding  such  person,  ^c,  sh^ll  have  notice,  that  the  person  making 
such  deposit  or  pledge  is  a  factor  or  agent;  but  then  such  person,  &c., 
shall  acquire  no  further  right  to  the  goods,  or  document  for  the  delivery 
thereof,  than  was  possessed  or  might  have  been  enforced  by  the  factor 
or  agent  at  the  time  of  such  deposit  or  pledge  as  security;  but  such 
person,  &;c.,  shall  and  may  possess  and  enforce  such  right  as  was  pos- 
sessed and  might  have  been  enforced  by  such  factor  or  agent  at  the 
time  of  such  deposit  or  pledge.  The  right  of  a  factor  to  pledge  under 
this  section  depends  upon  the  question  whether,  upon  the  face  of  the 
whole  account  between  them,  the  principal  is  indebted  to  the  factor.(a;) 
It  is,  however,  provided,(y)  that  **  nothing  herein  contained  shall  be 


iS 


Sect.  3. 

RoberUon  y.  KenxingUm^  6  H.  &  Ry.  381.  (y)  Sect.  6. 


(1)  It  is  difficult  to  say  precisely  what  is  meant  by  "an  agent  intrusted  with  goods:" 
but  a  wharfinger  is  not  such  a  person.    Monk  v.  WhiiUnburyy  2  B.  &  Ad.  486. 

(2)  A  broker  having  accepted  bills  for  his  principal  on  the  security  of  goods  then  in 
his  hands,  pledged  the  goods  with  a  person  who  had  notice  of  the  agency,  but  did  not 
inform  the  principal  of  this  transaction;  it  was  holden,  that  under  this  section  the  broker 
could  transfer  such  right  only  as  he  had,  which  was  a  right  to  be  indemnified  against 
the  bills  which  he  had  accepted,  and  that  the  principal,  having  satisfied  those  bills,  was 
entitled  to  have  back  his  goods  from  the  pawnee  without  paying  the  amount  for  which 
they  were  pledged.  Fletcher  v.  ffeath^  7  B.  k  0.  617.  The  provisions  in  this  section 
refers  to  a  deposit  or  pledge  only,  made  dlBtinctly  as  such;  Thamptffn  v.  Farmer^  M.  A 
lialk.  48. 
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construed  to  prevent  the  tme  owner  of  the  goods  from  recovering  the 
same  from  his  factor  or  agent  hef&re  a  sale,  deposit,  or  pledge,  or  from 
the  assignees  of  such  factor  or  agent  in  the  event  of  his  bankruptcy; 
nor  to  prevent  the  owner  from  recovering  from  any  person,  &g.,  the  price 
agreed  to  be  paid  for  the  purchase  of  such  goods,  subject  to  any 
right  of  set-off  on  the  part  of  such  person  &c.,  against  *such  [  *830  j 
factor  or  agent ;  nor  to  prevent  the  owner  from  recovering 
from  such  person,  &c.,  the  goods  deposited  or  pledged,  upon  repayment 
of  the  money,  or  on  restoration  of  the  negotiable  instrument  advanced  on 
the  security  thereof  bv  such  person,  &c.,  to  the  factor  or  agent,  and  upon 
payment  of  such  further  sum  of  money  or  on  restoration  of  such  other 
negotiable  instrument  (if  any)  as  may  have  been  advanced  by  the  factor 
or  agent  to  the  owner,  or  on  payment  of  money,  equal  to  the  amount 
of  such  instrument;  nor  to  prevent  the  owner  from  recovering  from 
such  persons,  ftc,  any  balance  remaining  in  his  hands  as  the  produce 
of  the  sale  of  the  goods,  after  deducting  the  money  or  negotiable 
instrument  advanced  on  the  security  thereof;  and  in  case  of  the  bank* 
ruptcy  of  the  factor  or  agent,  the  owner  of  the  goods  so  pledged  and 
redeemed  shall  be  held  to  have  discharged  pro  tanto  his  debt  to  the 
estate  of  such  bankrupt."  See  Tayhr  v*  Kymer^  8  B.  &;  Ad.  820, 
where  the  transfer  of  India  warrants  under  the  circumstances  was  holden 
not  to  be  a  sale  or  disposition  within  the  meaning  of  the  foregoing 
statute.  The.  remaining  sections  of  this  statute  relate  to  the  prosecution 
of  such  agents  fraudulently  pledging  the  goods  of  their  principal* 

Before  the  passing  of  this  act,  or  rather  the  previous  act,  the  4  Geo. 
TV.  c.  83,  it  was  settled,  that  a  factor  or  agent  for  sale  had  not  any 
power  to  pledge,  whether  he  was  in  possession  either  of  the  goods  them- 
selves, or  of  the  symbol  of  the  goods,  and  even  though  the  symbol 
might  bear  on  the  face  of  it  some  evidence  of  the  property  bemg  in 
himself;  as  in  the  case  of  a  bill  of  lading,  in  which  he  was  the  con* 
signee  or  indorsee.  This  rule  was  thought  to  be  attended  with  hard- 
ship on  persons  dealing  with  factors  on  the  faith  of  their  being  principals, 
and  the  le^slature,  by  the  4  Geo.  IV.  c.  88,  first  relaxed  this  rule,  and 
by  the  6  Geo.  IV.  c.  94,  extended  that  relaxation. 

This  statute  has  been  holden  to  give  validity  only  to  pledges  by  a 
factor  of  documents  with  which  the  real  owner  has  previously  intrusted 
him,  and  not  to  extend  to  the  pledge  of  documents  created  by  the  factor 
himself^z) 

The  2nd  section  of  the  6th  Geo.  IV.  c.  94,  came  under  the  consider- 
ation of  a  court  in  PliUips  v.  Huth^{a)  when  Parke,  B.  delivered  a  very 
elaborate  judgment  of  the  court,  for  the  express  purpose  of  distinctly 
defining  the  meaning. of  the  statute:  adverting  to  the  2nd  section,  he 
said,  'Ut  is  very  clear,  that  this  section  relaxes  the  rule  of  the  common 
law  only  with  respect  to  those  who  deal  with  persons  who  are  not  merely 
in  possession  of,  but  are  also  intrusted  with,  the  symbol  of  property. 
However  great  the  hardship  may  be  on  innocent  persons,  and  whatever 

(>)  VetAlder§on^  B.,  in  Clote  y.  Bblmea,  2U.  k  Rob.  25;  but  see  the  obseiration  of 
Alderwn,  B.,  on  the  caee  in  PhiUq>»  v.  Huth^  6  M.  &  W.  680. 

(a)  6  M.  &  W.  672,  affirmed  on  error,  see  Hatfield  t.  PkUlipt^  9  M.  A  W.  647,  recog- 
nized in  Bonzi  y.  8tew€a%  4  M.  &  Or.  328  j  5  Scott;  N.  B.  1. 
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they  may  have  supposed  from  finding  another  in  possession  of 
[  *831  ]  a  document  bearing  the  ^indicia  of  property  in  himself,  still 

the  statute  does  not  apply,  and  they  can  acquire  no  title  by 
virtue  of  it,  unless  the  document  nas  been  intrusted  to  that  person,  il 
the  legislature  had  intended  to  make  the  simple  possession  of  such  in- 
struments sufficient  to  enable  the  party  having  them  to  make  a  good 
title,  they  no  doubt  would  have  so  provided;  if  thev  had,  the  innocent 
party  dealing  with  him  would  have  been  protected,  but  the  innocent 
owner  would,  in  that  case  have  suffered,  if  the  document  had  been 
taken  from  him  by  felony  or  fraud*  But  by  providing  that  a  person 
should  be  intrti9ted  as  well  as  in  possession,  the  inconvenience  is  obvi- 
ated. The  statute  applies  only  to  written  documents  relating  to  goods, 
and  not  to  goods  themselves;  and  for  this  reason,  these  documents  may 
be  made  to  designate  the  owner's  name,  which  the  goods  themselves, 
generally  speaking,  cannot;  and  it  is  clear  that  the  legislature  intended 
that  those  persons  only  should  suffer  by  the  frauds  of  their  agents,  who 
have  intrusted  them  with  the  evidence  of  title,  and  omitted  to  take 
those  precautions  which  mieht  have  prevented  them  deceiving  others. 
It  is  therefore  necessary,  in  order  to  give  effect  to  this  clause,  that 
the  owner  should  have  ^UntrtiBted'*  the  factor  with  the  document; 
not  that  it  is  necessary  that  the  owner  should  have  had  personal  posses- 
sion of  the  document,  so  as  to  be  able  to  mark  it  with  his  name,  and 
himself  delivered  it  to  the  factor;  for  if  his  own  agent,  general  or 
special,  puts  it  into  the  hands  of  the  factor  with  the  factor's  name  on 
it,  or  if  the  factor  be  instructed  by  the  owner  to  obtain  the  document 
in  that  state,  and  does  so,  no  doubt  he  is  ^^intmsted"  by  the  owner 
with  it  within  the  meaning  of  the  act.  But  in  order  to  constitute  an 
iwtnisting  of  such  a  document,  it  is  necessary  that  the  owner  should 
have  intended  the  factor  to  poiBess  it  in  that  form,  at  the  time  when  he 
had  the  possession.  Intnuting  with  the  document  is  essentially  dif- 
ferent from  enabling  a  person  to  become  possessed  of  it — from  giving 
him  the  means  of  obtaining  it. 

It  being  afterwards  considered  desirable  that  the  same  protecti(m 
and  validity  should  be  afforded  to  band  fide  advances  upon  goods  and 
merchandize  as  by  the  6  Gteo.  lY.  c.  94  was  given  to  sales,  and  that 
owners  intrusting  agents  with  the  possession  of  goods  and  merchandise, 
or  of  documents  of  title  thereto,  should  in  all  cases  where  such  owner 
by  that  act  or  otherwise  would  be  bound  by  a  contract  or  agreement  of 
sale,  be  in  like  manner  bound  by  any  contract  or  agreement  of  pledge 
or  lien  for  any  advances  band  fide  made  on  their  security ;  and  much 
litigation  having  arisen  on  the  construction  of  that  act,  which  moreover 
did  not  extend  to  protect  exchanges  of  securities  bond  fide  made,  the 
legislature  again  interposed;  and  by  stat.  5  &  6  Vict.  c.  89,  s.  1,  it  was 
enacted,  'Hhat  any  agent  who  shall  be  intrusted  with  the  possession  of 
goods  or  of  the  documents  of  title  to  goods,  shall  be  deemed  and  taken 
to  be  owner  of  such  goods  and  documents,  so  far  as  to  ^ive  validity  to 

any  contract  or  agreement  by  way  of  pledge,  lien,  or  security 
[  *882  ]  bond  fide  *made  by  any  person  with  such  agent  so  intruited 

as  aforesaid,  as  well  for  any  original  loan,  advance,  or  pay- 
ment made  upon  the  security  of  such  go^  or  documents,  as  also  for 


any  fnrther  or  continaing  advanee  in  respect  thereof;  a&d  such  con* 
tract  or  agreement  Bhali  be  binding  upon  and  good  against  the  owner 
of  sach  goods,  and  all  other  persons  interested  therein,  notwithstanding 
the  person  claiming  such  pledge  or  lien  may  hare  had  notice  that  the 
person  with  whom  snoh  contract  or  agreement  is  made  is  only  an  agent." 

And  by  section  2,  '^That  where  any  such  contract  or  agreement  for 
pledge,  ken,  or  secnritj  shall  be  made  in  consideration  of  the  delivery 
or  transfer  to  snch  agent  of  any  other  goods  or  merchandize,  or  docn-i 
ment  of  title  or  negotiable  se<nirity  upon  which  the  person  so  delivering 
np  the  same  had  at  the  time  a  valid  and  available  lien  and  security  for 
or  in  respect  of  a  previous  advance,  by  virtue  of  some  contract  or 
agreement  made  with  such  agent,  such  contract  and  agreement  if  bond 
M»  on  the  part  of  the  person  with  whom  the  same  may  be  made,  shall 
be  deemed  to  be  a  contract  made  in  consideration  of  an  advance  within 
the  true  intent  and  meaning  of  this  act,  and  shall  be  as  valid  and  eflfec* 
tual  to  all  intents  and  purposes  and  to  the  same  extent  as  if  the  con- 
sideration  for  the  same  had  been  a  hoTiA  fide  present  advance  of  money: 
provided  always,  that  the  lien  acquired  under  such  last-mentioned  con- 
tract or  agreement  upon  the  goods  or  documents  deposited  in  exchange 
shall  not  exceed  the  value  at  the  time  of  the  goods  and  merchandise 
which,  or  the  documents  of  title  to  which,  or  the  negotiable  security 
which  shall  be  delivered  up  and  exchanged." 

Sect.  3  provides,  ^'  That  this  act  shall  give  validity  to  such  contracts 
and  agreenaents  only  and  to  protect  only  such  loans,  advances,  and 
exchanges  as  shall  be  made  bond  fide^  and  without  notice  that  the 
ftgent  making  such  contracts  or  agreements  as  aforesaid  has  not  autho- 
rity to  make  the  same,  or  is  acting  maid  fide  in  respect  thereof  against 
the  owner  of  such  goods  and  merchandize ;  and  nothing  herein  con- 
tamed  shall  be  construed  to  extend  to  or  jMrotect  any  lien  or  pledge  for 
or  in  respect  of  any  antecedent  debt,  owing  from  any  agent  to  any 
person  with  or  to  whom  such  lien  or  pledge  shall  be  given,  nor  to 
authorize  any  agent  intrusted  as  aforesaid  in  deviating  firom  any  ex- 
press orders  or  authority  received  from  the  owner;  but  that,  for  the 
porpose  and  to  the  intent  of  protecting  all  such  bond  fide  loans, 
advances,  and  exdiances  as  aforesaid,  (although  made  with  notice  of 
8Qch  agent  not  being  the  owner,  but  without  any  notice  of  the  agent's 
acting  without  authority,)  and  to  no  further  or  other  intent  or  purpose, 
such  contract  or  agreement  as  aforesaid  shall  be  binding  on  the  owner 
and  all  other  persons  interested  in  such  goods." 

By  sect.  4,  ^^  Any  bill  of  lading,  India  warrant,  dock  warrant,  ware- 
house keeper's  certificate,  warrant  or  order  for  the  delivery  of  goods, 
or  any  other  document  used  in  the  ordinary  course  of  busi- 
*ne68  as  proof  of  the  possession  or  control  of  goods,  or  [  *883  ] 
authorizing  or  purporting  to  authorize,  either  by  indorsement 
or  by  delivery,  the  possessor  of  such  document  to  transfer  or  receive 
goods  thereby  r^resented,  shall  be  deemed  and  taken  to  be  a  document 
of  title  within  the  meaning  of  this  act;  and  any  agent  intrusted  as 
aforesaid  and  possessed  of  any  such  document  of  title  whether  derived 
immediately  from  the  owner  of  such  goods,  or  obtained  by  reason  of 
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such  agent's  having  been  intrnsted  with  the  possession  of  the  goods,  or 
of  any  other  document  of  title  thereto,  shall  be  deemed  and  taken  to 
have  been  intrusted  with  the  possession  of  the  goods  represented  by  saeh 
document  of  title  as  aforesaid ;  and  all  contracts  pledging  or  giving  a 
lien  upon  such  document  of  title  as  aforesaid,  shall  be  deemed  aod 
taken  to  be  respectively  pledges  of  and  liens  upon  the  goods  to  irbich 
the  same  relates,  and  such  agent  shall  be  deemed  to  be  possessed  of 
such  goods  or  documents,  whether  the  same  shall  be  in  his  actual  eu- 
tody  or  shall  be  held  by  any  other  person  subject  to  his  control  or  for 
him  or  on  his  behalf;  and  where  any  loan  or  advance  shall  be  b<mA 
fid€  made  to  any  agent  intrusted  with  and  in  possession  of  any  such 
goods  or  document  of  title  as  aforesaid  on  the  faith  of  any  contract  or 
agreement  in  writing  to  consign,  deposit,  transfer,  or  deliver,  sad 
goods  or  documents  of  title  as  aforesaid;  and  such  goods  or  documents 
of  title  shall  actually  be  received  by  the  person  making  such  loan  or 
advance  without  notice  that  such  asent  was  not  authorized  to  make 
such  pledge  or  security,  every  such  loan  or  advance  shall  be  deemed 
and  taken  to  be  a  loan  or  advance  on  the  security  of  such  ffoods  or 
documents  of  title  within  the  meaning  of  this  act,  though  suck  goods 
or  documents  of  title  shall  not  actually  be  received  by  the  person 
making  such  loan  or  advance  till  the  period  subsequent  thereto;  and 
any  contract  or  agreement  whether  made  direct  with  such  agent  ss 
aforesaid,  or  with  any  clerk  or  other  person  on  his  behalf,  shall  be 
deemed  a  contract  or  agreement  with  such  agent;  and  any  payment 
made,  whether  by  money  or  bills  of  exchange,  or  other  negotiable 
security,  shall  be  deemed  and  taken  to  be  an  advance  within  the  mean- 
ing of  this  sM$t,  and  an  agent  in  possession  as  aforesaid  of  such  goods 
or  documents,  shall  be  taken  for  the  purposes  of  this  act  to  have  been 
intrusted  therewith  by  the  owner  thereof,  unless  the  contrary  can  be 
shown  in  evidence." 

By  sect.  5,  ^^  Nothing  herein  contained  shall  lessen  or  affeet  the  civil 
responsibili^  of  an  agent  for  any  breach  of  duty  or  contract,  or  non- 
fulfilment  ot  his  orders  or  authority  in  respect  of  any  such  contract, 
agreement,  lien,  or  pledge  as  aforesaid." 

[Evidence. — It  is  a  general  rule  of  evidence,  that  where  a  witness 
has  a  direct  interest  in  the  event  of  a  cause,  his  testimony  cannot  be 
received.  By  stat.  8  &  4  W.  4  c.  42,  s.  26,  in  order  to  render  the 
rejection  of  witnesses,  on  the  ground  of  interest,  less  frequent,  it  is 
enacted,  ^^  that  if  any  witness  shall  be  objected  to  as  incompetent,  on 
the  ground  that  the  verdict  or  judgment  would  be  admissible  in  evi- 
dence for  or  against  him,  such  witness  shall  nevertheless  be  examined; 
but,  in  that  case,  a  verdict  or  judgment  in  that  action  in  favour  of  the 
party  on  whose  behalf  he  shall  have  been  examined,  shall  not  be  admis- 
sible in  evidence  for  him,  or  any  one  claiming  under  him,  nor  shall  a 
verdict  or  judgment  against  the  party,  on  whose  behalf  he  shall  have 
been  examined,,  be  admissible  in  evidence  against  him  or  any  one  claim- 
ing under  him."  And  by  s.  27,  *Hhe  name  of  every  witness  objected 
to  as  incompetent,  on  the  sround  that  such  verdict  or  judgment  wonld 
be  admissible  in  evidence  lor  or  against  him,  shall,  at  the  trial,  be  in- 
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doTsed  on  the  record  or  doemnent  on  irhick  the  trial  shall  be  had, 
together  with  the  name  of  the  party  on  whose  behalf  he  was  examined, 
bj  some  officer  of  the  court,  at  the  request  of  either  party,  and  shall 
be  afterwards  entered  on  the  record  of  the  judgment;  and  such  indorse- 
ment or  entry  shall  be  sufficient  evidence  that  such  witness  was  exam« 
ined,  in  any  subsequent  proceeding  in  which  the  verdict  or  judgment 
shall  be  offered  in  evidence*"  But,  from  necessity,  an  exception  has 
been  introduced  in  the  case  of  factors  and  brokers,  because  from  the 
nature  of  the  transactions  in  which  they  are  engaged,  the  contracts 
they  make  for  other  persons  cannot  be  proved  without  them.  Living9^ 
ton  V.  Stoanmekj  2  Ball.  800.  Hence  it  has  been  holden,  {JHaxm  v. 
Cooper,  8  Wils.  40,)  that  a  factor  is  a  sood  witness  to  prove  the  con* 
tract  of  sale,  in  an  action  by  the  principal,  for  the  price  of  the  goods 
sold.  See  FuUer  v.  Wheeloekj  10  Pick.  185.  And,  in  a  later  case, 
{Benjamin  v.  PortetUj  2  H.  BL  590,  per  JSeath  and  Rooke^  Js.,)  it  was 
aetermined,  that  there  was  not  any  difference,  in  point  of  interest, 
between  a  person  who  sells  upon  commission,  and  one  who  is  to  have  a 
share  of  toe  profit;  and,  consequently,  that  a  person  who  was  em* 
ployed  to  sell  goods,  and  was  to  receive  for  his  trouble  whatever  money 
lie  could  procure  for  them  beyond  a  stated  sum,  was  a  competent  wit* 
ness  to  prove  the  contract  between  the  seller  and  buyer.  So  a  broker, 
who  has  effected  a  policy  and  has  a  Hen  on  it  for  his  premiums,  is  a 
competent  witness,  (JBiinter  v.  Leathley,  10  B.  &  G.  858,)  notwithstand- 
mg  his  lien,  to  prove  all  matters  connected  with  the  policy. 

A  commission  merchant  being  called  to  prove  that  he  sold  goods  of 
the  plaintiff  to  two  defendants  jointly,  stated  that  the  plaintiff  was 
indebted  to  him  for  advances  on  the  ^oods,  and  was  insolvent ;  that  he 
was  uncertain  whether  he  had  sufficient  security  for  his  debt ;  that  if 
the  proceeds  of  the  goods  should  come  into  his  hands,  he  should  apply 
them  to  his  debt;  and,  that  as  agent  of  the  plaintiff,  he  had  applied  to 
the  attorney  to  commence  this  suit.  Held,  that  he  was  not  a  compe- 
tent witness.  Marland  v.  Jeffenon^  2  Pick.  240.  See  WiUing  v. 
Oon$equ<iy  1  Peters's  Rep.  0.  G.  810. 

Whatever  an  agent  does  or  says  in  reference  to  the  business  in  which 
he  is  employed  at  the  time,  and  within  the  scope  of  his  authority,  binds 
his  principal,  and  may  be  proved  in  a  criminal  as  well  as  a  civil  case. 
Amer.  Fur  Go.  v.  United  StateSf  2  Peters,  858.    Partone  v.  Armory' 
8  Id.  418.    Tomlinson  v.  OoUett,  8  Blackford,  486.] 


♦CHAPTER    XXL  [*834] 

FISHERY. 

I.  0?  ran  Right  of  Fishery  ik  thb  Sba,  akd  nr  thb  Crbsks 
AND  Arms  thbrbov,  and  in  prbsh  Rivers,    p.  884. 
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IL  Of  the  Different  Eikds  of  Fishery,  p.  836;  Sbteral  Fish- 
bet,  p.  886 ;  Fees  Fisheet.  p.  837 ;  Common  of  Fibhset, 
p.  839. 


^^  • 

I.  Of  the  Bight  of  Fishery  in  the  Sea,  and  in  the  Creeks  and  Arms 

thereof^  and  in  fresh  Rivers. 

^^  The  right  of  fishing  in  the  8ea^(a)  and  the  oreeks  and  anna  thereof, 
is  originally  lodged  in  the  crown,  in  like  manner  as  the  right  of  fishing 
in  a  private  or  inland  river  is  originally  lodged  in  the  owner  thereof. 
But  although  the  king  is  the  owner,  and,  as  a  conseqnenoe  of  his  pro- 
perty hath  the  primary  right  of  fishing  in  the  sea,  or  creeks  or  arms 
therof,  yet  all  the  king's  subjects  in  England  have  regularly  a  liber^ 
of  fishing  in  the  sea,  and  the  creeks  and  arms  thereof,  as  a  public  com* 
mon  of  piscary,  and  may  not,  without  injury  to  their  right,  be 
restrained  of  it,  unless  in  such  places,  creeks,  or  navigable  rivers, 
where  the  king,  or  some  particular  subiect,  hath  rained  a  proprie^ 
exclusive  of  that  common  liberty,  either  by  the  king  s  charter  or  grant, 
or  by  custom  and  usage,  or  prescription.  "(1)  It  appears  from  this 
passage,  that  Lord  Hale  thought  an  exclusive  right  of  fishery  in  an 
arm  of  the  sea  might  belong  to  a  Bubject(i)  And  of  this  opinion  wen 
the  Court  of  B.  K.  in  Carter  and  another  v.  Murcat  and  another j  4 
Burr.  2162,  where  it  was  decided,  that  a  plea  which  prescribed  for  a 
several  fishery  in  an  arm  of  the  sea,  was  good ;  but  it  was  there  aaid, 
that,  as  the  presumption  in  such  case  was  in  favour  of  the  king  and 
pubUc,  it  was  incumoent  on  the  plaintifi'  toprove  his  exclusive  right, 
agreeably  to  the  rule  laid  down  by  Lord  HaUj  in  1  Mod.  105,  that  if 
any  one  will  appropriate  a  privilege  to  himself,  the  proof  lies  on  his 

side.  In  Ward  v.  Cresswell,  Willes's  Bep.  265,  and  16  Yin. 
[*835  ]  Abr.  854,  tit.  *"  Piscary  "  (B.)  A  a,  the  court  held,  tliat  dl 

the  subjects  of  England,  of  common  right,  might  fish  in  the 
sea,  it  being  for  the  good  of  the  commonwealth,  and  for  the  sustenance 
of  the  people  of  the  realm,  and  that  therefore  a  prescription  for  it,  as 
appurtenant  to  a  particular  township,  was  void,  and  as  absurd  as  a 
prescription  would  be  for  travelling  the  king's  highway,  or  for  the  use 
of  the  air  as  appurtenant  to  a  particular  estate.  To  trespass  for  fish> 
ing  in  the  plaintiff's  fishery,(<7)  defendant  pleaded,  that  the  place  is  an 
arm  of  the  sea,  in  which  every  subject  has  a  right  to  fish;  the  plaintiff 
in  his  replication  claimed  an  exclusive  risht  by  prescription,  traversing 
the  general  right.     It  was  holden,  that  this  was  a  bad  and  immateri^ 

(a)  Lord  Ealt^  De  Jare  Maris,  p.  1,  c.  4 ;  Hargrave's  Tracts,  yol.  1,  p.  11.  See  also, 
the  case  of  The  Royal  FUhery  of  the  Bonnet  Day.  R.  56. 

(b)  See  also,  8  Edw.  IV.  19,  a. ;  4  T.  R.  439,  S.  P.,  admitted  by  KenyMj  G.  J.,  aod 
Aihkuritf  J. 

(c)  Riehardion  v.  The  Mayor^  ^c,  of  Orfard^  2  H.  Bl.  182. 

(1)  See  Brink  v.  Richimyer^  14  Johns  Rep.  255,  where  an  exclasive  right  of  fishing  in 
the  Hudson  river  was  claimed  under  a  patent  from  the  state,  but  disallowed,  if  not  ap- 
pearing from  the  patent  that  the  government  intended  to  grant  a  fishery,  bat  the  soil 
only.    See  BmneU  v.  Boggi^  1  Bald.  C.  0.  B.  60. 
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^▼erse,  and  might  be  passed  over  by  the  defendant,  and  that  it  was 
competent  to  him  to  traverse  the  prescriptive  right  of  the  plaintiff 
stated  in  the  replication.  The  preservation  of  the  spawn,  fry,  or 
brood  of  fish,  has  been,  for  centuries,  a  favourite  object  of  legislation, 
and  the  statutes  passed  for  the  purpose  are  extremely  numerous;  thus 
dredging  for  oyster  spat  in  a  common  navigable  river  is  illegal  under 
the  Stat  13  Bic.  IL  stat.  1,  c.  19,  which  has  never  been  repealed,  but 
frequently  recognized(d).  In  Bagott  v.  Orr,  2  Bos.  &  Pul.  472,  the 
court  seem  to  have  been  of  opinion,  that  primd  facte  eyerj  subject  has 
a  right  to  take  fish  found  on  the  sea  shore  between  high  and  low  water 
mark,  but  that  such  general  right  might  be  restrained  by  an  exclusive 
right  in  an  individual. 

Fresh  rivers,  of  what  kind  soever,  of  common  right  belong  to  the 
owners  of  the  soil  adjacent  ;(e)  so  that  the  owners  of  the  one  side 
have,  of  common  right,  the  propriety  of  the  soil,  and  consequently  the 
right  of  fishing,  usque  filum  aquce^  and  the  owners  of  the  other  side 
the  right  of  soil  or  ownership,  and  fishing  unto  the  filum  aquce  on  their 
side.  And  if  a  man  be  owner  of  land  on  both  sides,  in  common  pre- 
sumption he  is  owner  of  the  whole  river  and  hath  the  right  of  fishing 
according  to  the  extent  of  his  land  in  length.  But  special  usage  may 
alter  that  common  presumption ;  for  one  may  have  the  river,  and  oth- 
ers the  soil  adjacent ;  or  one  may  have  the  river  and  soil  thereof,  and 
another  the  free  or  several  fishery  in  that  river.(l)  ^^  Where  a  private 
river  is  the  boundary  of  two  persons'  lands,  the  soil  ad  filum  aquce  be- 
longs to  the  owners  of  the  lands  on  each  side  ad  filum  aquce  unless 


a.b. 


<f)  M^^sw^  %c^  ofMMon,  v.  Woolvet,  4  P.  A  D.  26 ;  12  A.  k  E.  13. 
)  Ld.  ffaUy  De  Jure  Maris,  p.  1,  e.  1 ;  Hargrave's  Tracts,  toI.  1,  p.  5 ;  Davis's  R.,  57, 
See,  as  to  the  evidence  of  ownership  of  rivers,  iTones  v.  WtUiamif  2  M.  ft  W.  326. 


(1)  Streams  is  vhich  alewives  and  certain  other  fish  have  been  accustomed  to  ascend, 
are  subject  to  the  regulation  of  the  legislature.  No  individual  can  prescribe  against 
this  public  right.  CoUril  v.  Myriek,  3  Fairf.  222 ;  Brifffft  v.  Murdoek^  13  Pick.  305.  In 
Massachusetts,  the  legislature  having  always  regulated  fisheries  in  rivers  not  navigable, 
the  common  law  right  of  the  riparian  owners  is  subject  thereto.  VuUon  v.  WeUh^  9  Id. 
67;  Corn.  v.  CA^raa,  5  Id.  199 ;  Waters  v.  LiUey,  4  Id.  145. 

The  right  of  fishery  in  a  navigable  river  is  public,  and  a  prescriptive  right  cannot  be 
acquired  by  an  aninternipted  possession  and  use  for  fifteen  years.  Chalker  v.  ZHckinson^ 
1  Conn.  382.  If  no  appropriation  has  been  made  of  the  fish  in  a  navigable  river  by  the 
towns  a4joiniiig  or  extending  across  such  river,  or  by  the  legislature,  any  citizen  may 
take  them,  so  that  he  does  not  trespass  on  the  land  of  others.  CooUdgt  v.  WilUamt^  4 
Mass.  140, 144  ;  FVeery  v.  Cooke^  14  Id.  488  ;  Commonwealth  v.  Chapm,  5  Pick.  199.  The 
right  of  fishery  in  Connecticut  river,  above  the  ebb  and  flow  of  the  tide,  belongs 
exclusively  to  the  a<yoining  proprietors,  and  the  public  have  only  an  easement  for  pass- 
ing and  repassing  with  any  watercraft.    Adame  v.  Peaee^  2  Conn.  481. 

The  right  of  fishing  in  a  navigable  river  is  a  common  right.  King  v.  Lay^  6  Day,  72. 
No  person  can  have  an  exclusive  right  to  take  fish  ttom.  the  navigable  portion  of  the 
river  Delaware.  Tardy,  Carman^  2  Penn.  936.  A  several  fishery  in  an  arm  of  the  sea, 
where  the  tide  ebbs  and  flows,  may  be  derived  from  prescription ;  but  such  prescription 
must  be  clearly  proved ;  every  presumption  is  against  it.  Gould  v.  Jamee,  6  Cow.  369. 
One  claiming  an  exclusive  grant  from  the  legislature  of  New  Jersey,  under  the  Act  of 
1824,  to  catch  oysters  in  Raritan  Bay,  when  the  tide  ebbs  and  flows,  may  eject  one 
claiming  under  the  charters  of  Charles  II.  to  the  Duke  of  York,  in  1664  and  1674,  which 
were  surrendered  by  the  proprietors  to  Queen  Anne,  in  1702.  M<iirtin  v.  WaddeU^  16  Pet. 
367. 
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there  have  been  immemorially  acts  of  ownership  exercbed  by  one  or 
the  other"(/) 


[  *836  ]   *II.    Cf  the  different  KincU  of  FUhery.p.  886;  Several 

Fishery y  p.  886 ;  Free  Fishery ^  p,  837 ;  Comnum  of 
Fishery,  p.  839. 

A  several  fishery  is  where  a  person  has  an  exclusive  right  of  fiehetj, 
either  in  his  own  soil  or  in  the  soil  of  another.(  j|r)  <<  In  order  to  con* 
stitute  a  several  fishery,  it  is  re<}aisite  that  the  party  claiming  it  should 
80  far  have  the  right  of  fishing  mdependently  of  all  others,  as  that  no 
person  should  have  a  co-extensive  right  with  him  in  the  object  claimed, 
but  a  partial  independent  right  in  another,  or  a  limited  liberty,  does 
not  derogate  from  the  right  of  the  general  owner. "(A)  He  who  has  a 
several  fishery  is  not  necessarily^  the  owner  of  the  soil  ;(t)  but  as  the 
exclusive  right  of  fishing  is  an  incident  to  the  ownership  of  the  soil,  it 
will  be  presumed,(A?)  untd  the  contrary  be  shown,  that  such  right  re- 
sides in  the  owner  of  the  soil.  Hence,  to  an  action  of  tresspara  for  an 
injury  to  a  right  of  several  fishery,  it  is  a  good  plea  that  the  soil  and 
freehold  belong  to  the  d6fendant.({)  (1)  To  this,  however,  the  plaintiff 
may  reply  title  to  the  several  fishery,  either  by  prescription  or  grant, 
thereby  rebutting  the  presumption  of  the  right  of  several  fishery  being 
still  vested  in  the  owner  of  the  soil*  Where  a  subject  was  owner  of  a 
several  fishery  in  a  navigable  river,  where  the  tide  flows  and  refiows, 
which  fishery  had  been  granted  to  him  before  Mama  Charta,  by  the 
description  of  separaUs  pisearia ;  it  was  holden,(9i^  that  it  was  an  in- 
corporeal and  not  a  territorial  hereditament,  and  that  a  term  for  years 
in  it  could  not  be  created  without  deed. 

If  a  person  be  seised  of  a  river,(n)  and  by  deed  grant  a  several  fish- 
ery in  the  same,  and  makes  livery  of  seisin  secundum  forman  cartct^ 
the  soil  does  not  pass ;  and  if  the  river  becomes  dry,  the  grantor  may 
take  the  benefit  of  the  soil,  for  a  particular  right  only  passed  to  the 
grantee.  A  prescriptive  right  to  a  several  fishery  in  a  navigable  river 
may  pass  as  appurtenant  to  a  manor.(o)  A  right  of  fishery  is  divisi- 
ble, and  may  be  abandoned  as  to  part,  while  another  part  is 
[  '*'837  ]  preserved.  Hence,  an  exclusive  right  to  dredge  for  *ojs- 
ters  may  subsist  as  appurtenant  to  a  manor,  although  it  be 

[/)  Per  Wnmot,  J.,  8park$  v.  LU^d^  Worcester  Spring  Abs.  1757,  MSS. 

\g)  Fitz.  Abr.  Barre,  pi.  27,  cites  M.  20  Hen.  YI.  4. 

[h)  Per  Ld.  Mantfiddy  C.  J.,  dellyering  the  resolution  of  the  court,  Seymour  and  ctken 
v.  Ld,  CouTtmay  and  othert,  5  Burr.  2814. 

(t)  Hargraye's  Note,  Co.  Litt.  122,  a.,  n.  (7).  {k)  See  5  B.  &  C.  886. 

(l)  17  Edw.  IV.  6,  b ;  18  Edw.  IV.  b.  Per  Fatt&n,  J.,  18  Hen.  VI.  30,  a.  j  FiU.  Abr. 
Barre,  pi.  20,  S,  (7. 

(m)  D,  ofSomenei  y.  FbyweU,  6  B.  ft  0.  875. 

(n)  1  Inst  4,  b.    But  see  Hargraye's  note.  (o)  Rogen  r,  AUen^  I  Campb.  309. 

(1)  See  also,  10  Hen.  VII.  24,  b.,  28,  b.,  a  case  yery  clearly^  reported ;  but  it  is  said 
there  that  the  plea  is  not  good,  unless  it  conclude  with  praying,  vh&thir  plaitU^skaU 
have  hia  aeUan  without  ihowing  tUU.  Per  Brians  J. ;  but  In  20  Hen.  VI.  4,  a.,  Newton,  C. 
J.  C.  B.y  was  of  opinion,  that  the  plea  might  be  concluded  either  way. 
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lawful  for  all  the  king's  subjects  to  catch  floating  fish  therein.  Tres- 
pass for  breaking  and  entenng  his  dose,  and  fishing  in  %eparali  pwca^ 
rid  9udj  and  for  taking  pisces  9ti(>8.{p )  After  verdict,  exception  was 
taken  to  the  declaration  in  arrest  of  judgment,  because  it  is  said  pisces 
iws.  But  the  court  were  of  opinion,  that  being  in  separali  pisearidy 
it  might  well  be  said  pisces  suo9^  because  they  could  not  be  taken  hj 
any  other  person.  In  FonUeray  y.  Aylmer^  Lord  Raym.  289,  where 
the  declaration  stated  that  defendant,  in  %eparaU  9ud  piscarid  ptscatua 
fuitj  ti  pise^  eepit^  aflier  verdict  for  plaintiff,  an  exception  in  arrest  of 
judgment,  cUrectly  the  reverse  of  that  in  the  foregoing  case,  was  taken, 
viz.  that  the  declaration  had  omitted  the  word  stios;  but  the  court 
thought  the  objection  entitled  to  very'  little  weight :  because  the  plain* 
tiff  having  alleged  that  it  was  his  fishery,  the  fish  there  should  be 
intended  j^rmtf  faeie  to  be  his  fish*  A.,  being  seised  of  a  mill,  and 
having  a  sole  fishery  in  the  waters  of  the  mill,  granted  the  mill,  with 
all  waters,  streams,  ftc.  necessary  in  working  the  same,  ^*  except,  and 
always  reserving,  the  riffht  and  privilege  of  fishing  in  the  waters  of  the 
said  mill."  It  was  holaen,(j)  that  this  was  an  exception  of  the  sole 
fishery,  and  not  a  reservation  of  a  new  easement.(l) 


Free  Fishery. 

It  is  to  be  lamented  that  the  books  do  not  afford  materials  for  an 
accurate  description  of  a  free  fishery.  That  this  subject  is  involved  in 
doubt  and  uncertainty,  will  appear  from  the  following  passages,  extract- 
ed from  the  writings  of  Mr.  Justice  Blackstone  and  Mr.  Margrave: — 

Mr.  J.  Blackstone,  having  defined  common  of  fishery  to  be  a  liberty 
of  fishing  in  another  man's  water,  (r)  states  a  free  fishery  to  be  an  exclu- 
sive right  of  fishing  in  a  public  river,  and  adds,  ^Hhat  it  is  a  royal  fran- 
chise, and  is  considered  as  such  in  all  countries  where  the  feodal  polity 
has  prevailed ;  though  the  making  such  grants,  and  thereby  appropria- 
ting what  seems  to  be  unnatural  to  restrain,  the  use  of  running  water,  was 
prohibited  for  the  future  by  King  John's  great  charter;  and  the  rivers  that 
were  fenced  in  his  time  were  directed  to  be  laid  open.  This  opening 
was  extended  by  the  second  and  third  charters  of  Henry  III.  to  those 
also  which  were  fenced  under  Richard  I.,  so  that  a  franchise  of  free 
fishery  ought  to  be  as  old  as  the  reign  of  Henry  II.  This  differs  from 
a  several  fishery,  because  he  that  has  a  several  fishery  must  also  be  (or 
at  least  derive  his  right  from)  the  owner  of  the  soil,  which  in  a  free  fish- 
ery is  not-  requisite.  It  differs  from  a  common  of  piscary, 
*in  that  the  free  fishery  is  an  exclusive  right ;  the  common  of  [  *888  } 

Eiscary  is  not  so ;  and  therefore,  in  a  free  fishery,  a  person 
as  a  property  in  the  fish  before  they  are  caught ;  in  a  common  of  pis- 

ir)  Chad  y.  Oreenhitt,  Oro.  Car.  653 ;  Sir  Wm.  Jo&es,  440,  8.  C. 

{q)  Ld.  Foffei  t.  MUUb,  3  Dong.  43.  (r)  2  Bl.  Com.  39,  40 ;  Edn.  12. 

(1)  It  was  holden  in  WeitfaU  y.  Van  Anker j  12  Johns.  Rep.  425,  tliat  merely  haying 
cleared  oat  a  riyer  for  a  fisheiy,  without  anj  ovrnership  in  the  soil,  did  not  confer  an 
excliuiye  right  in  the  fisheiy. 
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carj,  not  until  afterwards.  Some,  indeed,  have  considered  a  free  fisbr 
ery,  not  as  a  royal  franchise,  but  merely  as  a  priyate  grant  of  a  Itber^ 
to  fish  in  the  several  fishery  of  the  grantor.  But  the  considering  sudi 
right  as  originally  a  flower  of  the  prerogatiye,  till  restrained  by  Magna 
Gharta,  and  derived  by  royal  grant,  previously  to  the  reign  of  Richard 
I.,  to  such  as  now  claim  it  by  prescription,  and  to  distinguish  it,  as  we 
have  done,  from  a  several  and  a  common  of  fishery,  may  remove  some 
difficulties,  in  respect  to  this  matter,  with  which  our  books  are  embar- 
rassed." On  this  passage  Mr.  Hargrave  made  the  following  re- 
mark :(«)  ^^  Both  parts  of  this  description  of  a  free  fishery  seem  £spu- 
table.  With  regard  to  the  first  part,  although  for  the  sake  of  distinc- 
tion it  might  be  more  convenient  to  appropriate  free  fishery  to  the  fran- 
chise of  fishing  in  public  rivers  by  derivation  from  the  crown ;  and 
although  in  other  countries  it  ma^  be  so  considered,  vet,  from  the  lan- 
guage of  our  books,  it  seems  as  if,  in  our  law,  practice  had  extended 
this  kind  of  fishery  to  all  streams,  whether  private  or  public :  neither 
the  register  nor  other  book  professing  any  discrimination.  Reg.  95, 
b.  F.  m  B.  88,  a.;  Fitz.  Abr.  Ass.  422 ;  17  Edw.  IV.  6,  b.,  7.  a.; 

7  Hen.  VII.  13,  b.  With  respect  to  the  2nd  part,  it  is  true,  that  in 
Smith  V.  Kemp,  2  Salk.  637;  Carth.  286,  8.  C,  the  court  held  free 
fishery  to  import  an  exclusive  right  equally  with  several  fishery,  chiefly 
relying  on  the  writ  in  the  Renter,  95,  b.  and  the  46  Edw.  III.  11,  a. 
But  then  this  was  only  the  opinion  of  two  judges(t)  against  one,(ii)  who 
strenuously  insisted,  that  the  word  libera,  ex  vi  termini,  implied  com- 
mon, and  that  many  judgments  and  precedents  were  founded  on  Lord 
Coke's  so  construing  it.  That  the  dissenting  judge  was  not  wholly 
unwarranted  in  the  latter  part  of  his  assertion,  appears  from  two  de- 
terminations a  little  before  tne  case  in  question,  viz.  Upton  v.  DawMn, 

8  Mod.  97,  where  judgment  was  arrested  in  trespass  for  breaking  and 
entering  a  free  fishery ;  because  the  declaration  alleged  the  fish  taken 
to  be  the  fish  of  the  plaintiff;  and  Peake  v.  Tucker,  cited  in  margin, 
Oarth.  286,  where  judgment  was  arrested  on  the  same  ground."  Af- 
ter the  preceding  remarks  were  published,  Mr.  J*.  Blackstone,  with  that 
candour  and  liberality  which  are  the  inseperable  companions  of  troe 
learning,  added  the  following  observation,  in  a  subsequent  edition  of 
his  Commentaries  :  *^  It  must  be  acknowledged,  that  the  right  and  dis- 
tinctions of  the  three  species  of  fishery  are  very  much  confounded  in 
our  law  books  ;  and  there  are  not  wanting  respectable  authorities  (see 
them  well  digested  in  Hargrave's  notes  on  Co.  Litt.  122  (23,)  which 
maintain  that  a  several  fishery  may  exist  distinct  from  the  property 

of  the  soil,  and  that  a  free  fishery  implies  no  exclusive  right, 
[  *839  ]  but  is  *synonymous  with  common  of  piscary."    "Whatever  be 

the  nature  of  free  fishery,  whether  it  be,  as  Mr.  J.  Blackstone 
supposes,  an  exclusive  right,  or  as  Mr.  Hargrave  seems  to  think,  only 
the  same  with  common  of  fishery ;  since  the  case  of  Smith  v.  Kemp, 
before  mentioned,  it  is  too  late  now  to  contend,  that  an  action  of  tres- 
pass vi  et  armis  will  not  lie  for  an  injury  to  it.(l)    But  it  may  admit  of 

(«)  Hargrave's  Go.  Litt.  122,  a.,  n.  7.         {t)  Soli,  C.  J.,  DMrn,  J.        (w)  ^rt^  J. 
(1)  It  should  be  remarked,  however^  that  the  dedaratioa  in  Smith  v.  Kemp  was  for 
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a  question,  whether  the  declaration  ought  to  state  the  fish  taken  to  be 
the  fish  of  the  plaintiff.  It  seems  that  such  allegation  ought  to  be 
made. 


Common  of  Fi»hery. 


A  common  of  fishery  is  a  right  of  fishing  in  common  with  other  per- 
sons in  a  stream  or  river,  the  soil  whereof  belongs  to  a  third  person. 
This  does  not  differ  in  any  respect  from  any  other  right  of  common,(2;) 
and  trespass  will  not  lie  for  an  injury  to  it.  A  person  having  a  com- 
mon of  fishery  in  another's  land,  cannot  cut(y)  the  grass  growing  on 
the  bank,  l/nder  ancient  deeds  recognizing  a  right  m  the  owner  of  an 
estate  to  have  a  weir  across  a  river  for  taking  fish,(2)  if  it  appear  that 
such  weir  was  heretofore  made  of  brushwood,  through  which  the  fish  might 
escape  into  the  upper  part  of  the  river,  he  cannot  convert  it  into  a  stone 
weir,  whereby  the  possibility  of  escape  is  debarred,  except  in  times  of 
extraordinary  flood.  Weirs  erected  in  public  rivers  before  the  time  of 
Edw.  L,  although  an  obstruction  to  navigation,  are  legalized  by  subse- 
quent acts  of  the  legislature,  (a)  The  ri^ht  of  the  public  to  navigate 
a  public  river  is  paramount  to  any  right  of  property  in  the  crown, 
which  never  had  the  power  to  grant  a  weir  so  as  to  obstruct  the  public 
navigation  ;  and  if  a  weir,  which  was  legally  granted  in  such  a  river, 
caused  obstruction  at  any  subsequent  time,  it  became  a  nuisance.(i)(l) 


8 


Salk.  637.  '  (y)  13  Hen.  Vm.  p.  15,  b. 

Weld  r.  Homhy^  7  Bast,  196. 
{a)  WiiUamt  v.  WUcoz,  3  Kev.  k  P.  606.  (6)  S.  O. 

breaking  and  entering  the  elote  of  the  plaintiff,  and  fishing  in  the  free  fishery  of  the 
plaintiff  in  the  said  close.    See  Carthew's  Rep.  285. 

(1)  In  sonae  of  the  states  of  the  Union,  the  English  rale  on  the  subject  of  common  or 
several  fiaheiy  has  been  expressly  adopted.  See  the  FecpU  v.  Flatty  17  Johns.  195; 
Ifooker  y.  Cuvunings^  20  Id.  90 ;  Ezpitrte  Jennings^  6  Gowen,  518 ;  Berry  y.  CarUy  3  Greenl. 
269;  Commonwealths.  Charlettoum^  I  Pick.  180;  Adams  y.  Peate^  2  Conn.  Rep.  481; 
Arnold  y.  Jfunday^  1  Halstedi  1 ;  Broten  r,  Kennedy,  5  Har.  k  J.  195.  In  Pennsylyania, 
it  has  been  decided  that  the  owners  of  land  on  the  banks  of  the  large  riyers,  as  the  Sus- 
quehanna and  Delaware,  have  not  the  exclusive  right  of  fishing  opposite  their  respective 
lands,  althougii  above  tide  water.  Carson  y.  Blazer,  2  Binney,  475  ;  Shrunk  y.  Sehuyl' 
kill  Kav.  Co^  14  S.  ft  R.  71.  And  tiie  law  is  stated  to  be  the  same  in  South  CaroUna. 
Catu  y.  Wadlinffton^  1  M'Coid,  580. 

See  also  Lay  y.  King.  5  Day,  72 ;  Commonwealth  v.  Shaw,  14  S.  ft  R.9 ;  Oouldr.  James, 
6  Gowen,  369,  and  Rogers  v.  Jones,  1  Wendell,  237,  in  which  last  case  ^e  subject  of  the 
right  to  an  exclusive  fishery  in  navigable  rivers  or  arms  of  the  sea  is  learnedly  discussed, 
Trespass  will  lie  by  the  owner  of  a  fishery  for  a  direct  interruption  in  the  exercise  of 
his  right.  Kart  v.  HUl,  I  Whart  124 ;  Bennett  y.  Boggs,  1  Baldw.  60  ;  Russell  v.  Stocking, 
8  Conn.  236.  In  such  action  those  who  have  the  absolute  title  and  those  who  are  in  posses- 
sion with  them  under  &  parol  agreement  may  join  as  plaintiffi.  Russell  y .  Stocking,  8  Conn. 
236.  Where  an  injury  to  a  fishery  in  one  county  is  occasioned  by  an  obstmclion  to  the 
passage  of  the  fish  in  another  county,  case  lies  in  either.  Bardin  y.  Crocker,  10  Pick.  383  • 
Where  a  statute  vests  in  a  town  the  right  of  disposing  of  the  privilege  of  taking  fish  in  a 
river  within  its  limits,  and  gives  a  penalty  for  obstruction,  such  remedy  is  cumulative,  and 
the  vendee  of  the  right  may  sue  at  the  common  law.  lb.  Oysters  planted  by  an  individual 
in  a  bed  clearly  designated  and  marked  out  in  a  bay  or  arm  of  a  sea,  which  is  a  common 
fishery  to  aU  the  inhabitants  of  the  town  in  which  the  bay  is  situate,  are  the  property  of 
him  who  planted  them,  and  for  any  interference,  trespass  lies.  Fleet  v.  Eegeman,  14  Wend. 
42.    In  Maine,  the  legislature  may  regulate  fisheries  which  by  the  common  law  would 
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♦CHAPTER   XXII. 

FRAUDS,  STATUTE  OF. 

Stat.  29  Car.  IL  c,  8,  entitled^  An  Act  for  Preventi&n  iff 

Fraud$  and  Perjtarxe%. 

L  Introduction. — The  fibbt,  second,  and  third  Sections,  re- 
latino  TO  PAROL  Demises,  Assignments  and  Surrenders. 
p.  840. 
II.  The  fourth  and  seventeenth  Sections,  relating  to  Agree- 
ments, p.  845 ;  On  the  Effect  of  Parol  Evidence  of  a 
Variation  or  Waiver  of  a  Written  Agreement,  p.  874. 
HL  The  fifth  and  sixth  Sections,  relating  to  the  Execution 
AND  Revocation  of  Wills,  p.  877 ;  and  the  Stat.  1  Vict. 
c.  26,  FOR  THE  Amendment  of  the  Laws  with  respect  to 
Wills,  p.  896. 


I.  Introduction. — The  fir9t^  second,  ar^  third  Seetion$f  relating  to 
parol  Demi$e$y  AsngnmentMj  and  Surrenders. 

Introduction. — This  statute,  the  wise  proyisions  of  which  hare  been 
bo  often  and  so  justly  oominended,(l)  originated  with  Lord  NbttingAamj 
who  probably  was  assisted  by  Sir  Matthew  HaUy  Sir  F.  Nofikj  and 

be  private  propertj.  Peablet  v.  Bannafifrd^  6  Shep.  loe.  In  riTers  where  tlie  tide  ebbs 
and  flows,  as  well  as  in  the  sea,  the  right  of  taking  fish  is  common  to  all  the  citizeos, 
and  extends  to  the  taking  of  shell  fish  on  the  shore  of  a  narigable  rirer.  Parker  t. 
Cutler  MiUdam  Co,,  7  Shep.  353. 

In  North  Carolina,  where  a  river  is  not  navigable,  the  owners  of  the  banks  luive  a 
several  fishery  opposite  their  lands  to  the  midcUe  of  the  stream.  In$ram  v.  TkreaigQl^ 
3  Dev.  69. 

In  North  Carolina,  no  person  has  a  several  or  exclusive  right  of  fishing  in  anj  of  the 
navigable  waters  in  the  state.  CoUini  v.  Benhury,  3  IredeU,  377.  Waters  which  are 
sufficient  in  fact  to  afford  a  common  passage  for  people  in  sea  vessels,  are  to  be  taken  as 
navigable.  lb.  No  one  can  be  entitled  to  a  several  fishery,  or  the  exclusive  right  of 
fishing  in  any  navigable  water,  unless  such  right  be  derived  firom  an  express  grant  by 
the  sovereign  power,  or  perhaps  by  such  a  length  and  kind  of  possession  as  wfll  cause 
a  presumption  of  such  right  to  arise.  CoUitu  v.  Benburyj  5  Id.  US.  The  mere  circum- 
stance of  fishing  in  the  waters  of  any  particular  place,  no  matter  for  how  long  a  timey 
raises  no  presumption  of  such  a  grant,  because  the  person  so  fishing  exercises  prtsia /ode 
only  a  right  which  belongs  to  him  in  common  with  all  others.    lb. 

For  the  purpose  of  presuming  a  grant  of  an  exclusive  right  in  any  person,  it  should 
appear  that  ajil  others  have  been  kept  out  by  him  and  his  grantors  not  only  from  fishing 
with  a  seine,  but  from  fishing  in  any  manner  on  the  waters  to  which  he  lays  claim.  lb. 
All  waters  which  are  actually  navigable  for  sea  vessels,  are  to  be  considered  navigable 
waters  under  the  law  of  North  Carolina.  lb. 

(li  Lord  Nottmgham^  used  to  say  of  this  statute,  that  every  line  of  it  was  worth  a 
subsidy.  Lord  Keeper  Guildford's  Life  by  R.  North,  p.  109.  See  also  Chaplin  v.  Rofftny 
1  East,  194,  where  Lord  Kenyon,  C.  J.,  said,  "  It  is  of  great  consequence  to  preserve 
unimpaired  the  several  provisions  of  the  statute  of  frauds,  lohich  u  otu  of  the^wUest  lavt 
m  our  ttatule  book" 
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8ii  LeoUne  Jenkini,  an  eminent  ciyilian.(a)    Sir  M.  Sakj  hoirever^ 
died  a  few  months  before  the  act  passed  into  a  law  :(1)  and  this 
circmnstance  may  possibly  account  for  the  inaccuracies  ""which  [  *841  ] 
have  been  discovered  in  the  composition.(i)    To  detail  all  the 
clauses  of  this  statute,  and  to  notice  the  construction  which  they  have 
received  in  a  variety  of  decisions,  would  far  exceed  the  limits  prescribed 
to  this  Abridgment.     The  object  of  the  present  chapter  will  be  merely 
to  select  such  of  the  provisions  of  the  statute  of  frauds  as  will  fall 
within  the  scope  of  this  work,  and  to  subjoin,  in  a  regular  series,  the  . 
eases  which  have  arisen,  and  the  decisions  thereon. 

1st  Section. — ^By  this  statute,  for  prevention  of  many  fraudulent 
practices^  which  are  commonly  endeavoured  to  be  upheld  by  perjury  and 
mbomation  of  perjury ^  it  is  enacted,  that  ^^  All  leases,  estates,  interests 
of  freehold,  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or 
out  of  any  messuages,  manors,  lanod,  tenements,  or  hereditaments, 
made  or  created  by  livery  and  seisin  only,  or  by  parol,  and  not  put  in 
writing,  and  signed  by  the  parties  so  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorized  by  writing^  shall  have  the 
force  and  effect  of  leases,  or  estates  at  will  only."(2) 

2nd  Section. — ^^  Except  all  leases,  not  exceeding  the  term  of  three 

{rears  from  the  making  thereof,  whereupon  the  rent  reserved  to  the 
andlord,  during  such  term,  shall  amount  unto  two-third  parts,  at  the 
least,  of  the  full  improved  value  of  the  thing  demised." 

Collecting  the  meaning  of  the  first  Bection,(c)  by  aid  derived  from 
die  language  and  terms  of  the  second,  and  the  exception  therein  con* 
tained,  I  tnink,  that  the  leasee^  &;c.,  meant  to  be  vacated  by  the  first 
section,  must  be  understood  as  leaees  of  the  like  kind  with  those  in  the 
second  section,  but  which  conveyed  a  larger  interest  to  the  party  than . 
for  a  term  of  three  yeare^  and  such  also  as  were  made  under  a  rent 
reserved  thereupon*  Hence,  where  the  plaintiff(d!)  agreed  by  parolj 
with  the  defendant,  for  the  purchase  of  a  stanoing  crop  of  mowing 
prass,  then  growing  in  a  close  of  the  defendant's,  for  a  certain  sum ; 
It  was  holden,  that  the  agreement  was  not  a  lease,  estate,  interest  of 
freehold,  or  term  of  years,  ^^  or  an  uncertain  interest  of^  in,  to  or  out 

(a)  See  Ath  r.  Abdy^  3  Svanst.  664;  Qilb.  Eq.  R.  171,  and  Lord  Keeper  OuUdford's 
Life,  p.  109. 

SSee  Doug.  244,  n. 
Por  EUenhorough^  0.  JT.,  in  Crosby  v.  Wadsworthj  6  East,  602.  {d)  8.  C, 

n)  Sir  H.  Hale  died  on  the  25th  of  December.  1676.  The  parliament  met  on  the  16th 
Feomary  foUoving,  aad  thia  etaiate  received  the  royal  assent  on  the  16th  April,  1677. 
From  the  circumstance  of  this  statate  not  having  passed  until  after  the  death  of  Sir  M. 
Hale,  Lord  Mansfield  inferred,  that  it  could  not  have  been  drawn  by  him ;  more  espe- 
cially as  the  bill  vas  introduced  in  the  usual  manner,  and  not  upon  any  reference  to  the 
judges.    See  Wyndham  v.  CUiwynd^  1  Burr.  418. 

(2)  All  the  eases  agree  that  a  permanent  interest  in  the  land  itself  can  be  transferred 
only  by  writing.  A  license  is  an  authority  to  enter  upon  the  lands  of  another  and  do  a 
particular  act  or  series  of  acts,  without  possessing  any  interest  in  the  lands ;  it  is  founded 
in  personal  confidence ;  is  not  assignable,  and  is  valid,  though  not  in  writing ;  but  the 
conferring  of  a  right  to  enter  upon  lands,  and  to  erect  and  maintain  a  dam  as  long  as 
there  shall  be  employment  for  the  water  power  thus  erected,  is  more  than  a  license ;  it  is 
the  transfix  of  an  interest  in  lands,  and  to  be  valid,  must  be  in  writing.  Mun^ord  v. 
WhilMey,  15  Wend.  360  ^  Noyet  v.  Chaj^,  6  Id.  461. 
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of  lands  created  bj  parol/'  within  the  meaning  of  the  first  seeti^m,  so 
as  to  be  void  on  the  ground  of  not  having  been  in  writing,  A  lease  bj 
parol  for  a  year  and  a  half^  to  oommenee  after  the  expiration  of  a  lease 
which  wants  a  year  of  expiring,  is  good ;  for  it  does  not  exceed  three 

years  from  the  making.  Myleg  y.  Sieksj  M.  2  Geo.  IL  per 
[  *842  }  Baym.,  BnlL  *N.  P.  173 ;  1  Str.  651,  S.  (7.,  but  probably 

from  a  different  note.  Bnt  a  parol  lease  for  three  years,  to 
commence  from  a  future  day,  is  yoid.    Baker  d,  NeUon  y.  Met/mUdSj 

B.  R.  K  1785,  from  Mr.  Balguy's  note,  Serjt.  Hill's  MSS.  yol.  21,  p. 
167.  In  Inrnan  y.  Stamp^  B.  Jl.  Trin.  55  Geo.  III.  Bampier,  J^  said 
the  practice  had  been  with  the  forecoinff  case  of  ByUy  y.  Bieks^  al- 
though he  rather  inclined  to  think  tnat  uie  second  section  of  this  sta- 
tute, taken  with  sect.  4,  was  confined  to  leases  executed  by  possession, 
on  which  two-thirds  of  the  improved  rent  were  reserred.  This  opinion 
of  BampieTy  J.,  was  discussed  in  Edge  y.  Strafford,  1  Tyrw.  295 ;  1 
Gr.  &  Jery.  891,  S.  (?.,  (recognising  Inman  ▼.  Stamp,  1  Stark.  K.  P. 

C.  12 ;)  in  which  it  was  holden,  that  a  verbal  a^eement  to  take  ready 
furnished  lodgings  ^^for  two  or  three  years,"  inasmuch  as  it  did  not 
exceed  three  years,  was  valid  as  a  lease ;  and  whatever  remedy  could 
be  had  upon  it,  in  the  character  of  a  lease,  might  be  resorted  to ;  but 
being  a  contract  for  an  interest  in  land,  and  consequently  falling  witliin 
the  4th  section,  which  requires  a  note  in  writing,  no  action  would  be 
supported  for  not  entering  on  or  occupying  the  demised  premises.  A 
parol  demise,(«)  valid  under  the  2nd  section,  may  contain  the  same 
special  stipulations  as  a  regular  lease,  and  such  stipulations  maj  be 
proved  by  parol.  In  an  action  for  the  breach  of  an  agreement,  where- 
by the  defendant  agreed  to  take  of  the  plaintiff  certain  premises  for 
fifteen  year8,(/)  it  appeared,  by  the  evidence  of  an  attorney,  that  he 
had  prepared  a  draft  of  a  lease,  which  he  had  sent  to  an  attomej  on 
the  part  of  the  defendant  for  perusal,  who  made  some  alterations  in  it» 
and  returned  it ;  that  soon  after,  the  defendant,  being  unable  to  perform 
the  agreement,  applied  to  the  plaintiff  to  cancel  it ;  to  which  the  plain- 
tiff did  not  object,  upon  being  indemnified  against  the  expense  which 
he  had  incurred ;  but  before  he  would  try  to  let  it  again,  he  required 
the  defendant  to  relinquish  the  a^eement  by  writing,  whereupon  the 
defendant  wrote  on  the  draft  of  die  lease  as  follows :  ^  I  hereby  re- 
quest Mr.  Shippey  to  endeavour  to  let  the  premises  to  some  other  per- 
son, as  it  will  be  inconvenient  to  me  to  perform  my  agreement  for 
them,  and  for  so  doing,  this  shall  be  a  sufficient  authority.  I.  Derri- 
son.''  The  defendant  having  refused  to  make  any  compensation,  this 
action  was  brought.  It  was  admitted,  that  at  the  time  when  the  agree- 
ment for  the  lease  was  entered  into,  it  was  not  reduced  into  writing, 
nor  was  any  memorandum  or  note  made  of  it.  It  was  objected,  that  the 
agreement  was  void  by  the  statute  of  frauds ;  and  Hawkine  v.  ffolme$y 
1  P.  Wms.  770,  was  cited.  But  per  Lord  JEllenborough,  C.  J.,  "  It  is 
not  necessary  that  the  note  in  writing  should  be  contemporaneous  with' 
the  agreement.  It  is  sufficient  if  it  has  been  made  at  any  time,  and 
adopted  by  the  party  afterwards  ;  and  then  anything  under  the  hand 


! 


e)  Lord  BolUm  t.  Jbmlin,  6  A.  ft  E.  856. 
7)  SMppty  y.  DtrrtMon,  5  Esp.  N.  P.  G.  190. 
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of  the  partj)  expressing  that  he  had  entered  into  the  agree- 
ment will  satisfy  the  statute,  which  was  ''"only  intended  to  [  *84S  } 
protect  persons  from  haying  parol  agreements  imposed  on 
them.  In  this  case,  the  indorsement  says,  that  he  was  unable  to  per- 
form the  agreement  for  the  premises,  and  it  is  written  on  the  draft  of 
the  lease  of  those  premises,  which  had  been  perused  and  altered  by  his 
own  attorney.  It  is  sufficient  with  respect  to  the  case  from  Peere 
Williams,  to  observe,  that  was  an  agreement  purely  executory,,  and  no- 
thing more  than  the  bare  draft  of  the  lease,  which  was  not  signed  by 
the  party."  Where  the  lessee  of  a  house,  and  his  partner  in  trade, 
agreed  to  pay  the  lessor  annually,  during  the  residue  of  the  lessee's 
term,  ten  per  cent,  on  the  cost  of  new  buildings  if  the  lessor  would 
erect  them ;  it  was  holden,(^)  1.  That  this  agreement  was  not  required 
by  the  statute  of  frauds  to  be  in  writing ;  2.  That  although  the  partner 
quitted  the  premises,  he  was  liable  on  this  collateral  agreement  during 
die  residue  of  the  term.  So  where  a  landlord  who  had  demised  pre- 
mises by  a  lease  for  a  term  of  years  at  501,  a  year,  after  some  years 
were  expired,  agreed  with  the  tenant  to  lay  out  502.  in  making  improve- 
ments upon  them,  the  tenant  undertaking  to  pay  the  landlord  an  in- 
creased rent  of  52.  a  year  during  the  remainder  of  the  term,  to  com- 
mence from  the  quarter  preceding  the  completion  of  the  work :  the 
agreement  was  reduced  into  writing,  but  the  defendant  refused  to  sign 
it.  The  improvements  were  finished  in  November,  1827,  and  the  de- 
fendant, after  the  Christmas  following,  paid  the  increased  rent  for  that 
quarter ;  but  refused  to  pay  it  afterwards.  An  action  of  assumpsit 
having  been  brought  for  the  arrears  for  two  years  and  upwards ;  it  was 
holden,(A)  that  the  landlord  was  entitled  to  recover ;  for  this  case  did 
not  fall  within  the  statute,  for  though  called  a  rent,  it  was  not  so  in  the 
strict  technical  meaning  of  the  term ;  it  was  a  matter  of  mere  per- 
sonal contract,  and  that  this  case  was  governed  by  the  foregoing  of 
Sobtf  V.  Moebuck, 

[Any  uncertain  Interest  in  Land.'] — The  defendant  had  agreed(i)  by 
parol,  that  the  plaintiff  should  have  the  liberty  of  stacking  coals  upon 
part  of  a  close  belonging  to  the  defendant,  for  the  term  of  seven  years ; 
and  that  during  this  term,  the  plaintiff  should  have  the  sole  use  of  that 
part  of  the  close.(l)  After  the  plaintiff  had,  pursuant  to  this  agree? 
ment,  enjoyed  the  liberty  of  stadking  coals  for  three  years,  the  de- 
fendant locked  up  the  gate  of  the  close.  The  question  was,  whether 
this  agreement  was  good  for  seven  years  ?(2)    Lee^  C.  J.,  and  I)enni9ony 

ig)  Hoby  v.  Eoebuek  and  another j  7  Taant.  157. 
h)  JDonellan  v.  Read,  3  B.  &  Ad.  899. 
0  Wood  y.  2/aAe,  Say.  Rep.  3.  A  short  note  of  this  case,  when  it  was  first  argned  and 
adjourned,  wiU  be  found  in  Sergt.  Hiirs  MSS.  vol.  26,  p.  287 ;  and  see  Sugden's  Law  of 
Vendors  and  Purchasers,  vol.  1,  p.  138, 10th  edition.   [SeeMayi  v,  RiekardMon,  1  Gill  k  J. 
382,  where  this  case  is  doubted.] 
'  ... ...  I  ■       ■  ..  I .1    .  11 

(1)  From  a  MS.  note  of  this  case  it  appears,  that  the  consideration  to  be  paid  by  the 
plaintiff  for  the  liberty  of  stacking  the  coals,  was  20«.  for  every  stack. 

(2)  A  right  reserved  by  a  lease  to  the  grantor  and  his  heirs  to  erect  mills  and  mill- 
dams,  is  an  incorporeal  hereditament,  and  can  pass  only  by  grant,  and  a  grant  is  in 
general  good  only  by  deed.  This  was  the  rule  of  the  common  Taw ;  but  were  it  other- 
wise, no  such  interest  could  be  assigned  or  granted)  withoat  writing,  according  to  tiie 
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J.9  were  of  opinion  that  it  was ;  observinffy  that  in  the  case  of 
[  *844  ]  Webb  v.  F^Uemastery  Pahn.  71,  it  was  laid  down  *that  the 

^rant  of  a  license  to  stack  hay  upon  land  did  not  amount  to  a 
lease  of  me  land ;  and  although  it  was  said  in  that  case,  that  sneh  a 
license,  provided  the  grant  were  for  a  time  certain,  was  irrevocable,  yet 
it  did  not  follow,  that  an  interest  in  the  land  did  thereby  pass.  As  the 
agreement,  in  the  present  case,  was  only  for  an  easement  and  not  for 
an  interest  in  the  land,  it  did  not  amount  to  a  lease;  and,  consequently, 
it  was,  notwithstanding  the  statute,  good  for  seven  years.  Fo9ter^  «f., 
concurred  in  opinion,  that  the  agreement  did  not  amount  to  a  lease ; 
but  he  inclined  to  be  of  opinion,  that  the  words  in  the  statute,  '^  any 
uncertain  interest  in  land,"  extended  to  this  agreement^  and  conse- 
quently that  it  was  not  ^<M>d  for  more  than  three  years.  Lee^  C.  J*, 
and  DenUaUj  J.,  were  opmion  that  these  words  related  only  to  interests 
which  are  uncertain  a%  to  the  time  of  their  duration.  After  considera- 
tion; it  was  holden,  that  the  agreement,  though  by  parol,  was  good  for 
seven  years.  This  authority,  however,  appears  questionable,  on  the 
ground  that  an  easement  cannot  be  granted  even  for  a  term  of  years 
without  deed.(A;)  Although  the  parol  grant  of  an  easement  cannot  be 
enforced,  yet  it  may  operate  as  a  license,  and  may  be  set  up  as  a  de- 
fence to  an  action  of  trespass^Q 

[Shall  have  the  Force  and  Ejfect  of  Leone  at  mil  only.] — Notwith- 
standing these  words,  a  lease  by  parol,  for  a  longer  term  than  three 
years,  will  enure  as  a  tenancy  from  year  to  year.(l)  In  an  action 
against  a  tenant,(m)  for  double  rent,  for  holding  over  after  the  expira- 
tion of  his  term,  and  a  regular  notice  to  quit,  the  first  count  in  the  de- 
claration stated  a  holding  under  a  certain  term,  determinable  on  tiie 
12th  of  May  then  last  past ;  and  other  counts  stated  a  holding  from 
year  to  year,  determinable  on  the  same  day.  It  appeared  in  evidence, 
that  the  defendant  had  held  the  premises  n>r  two  or  three  years,  under 
*  a  parol  demise  for  twenty-one  years  from  the  day  mentioned,  to  which 
the  notice  to  quit  referred.  It  was  contended,  at  the  trial,  that  the 
holding  should  have  been  stated  according  to  the  legal  operation  of  it, 
as  a  tenancy  at  will ;  and  as  there  was  not  any  count  adapted  to  that 
statement,  the  plaintiff  ought  to  be  nonsuited.  Roohe,  J.,  however, 
considering  that  it  amounted  to  a  tenancy  from  year  to  ^ear,  overruled 
the  objection,  and  plaintiff  obtained  a  verdict.     On  motion  to  set  aside 


h)  Bird  y.  Higginiony  4  Ker.  k  M.  605 ;  and  see  WiOiam  V.  Jform,  8  M.  4  W.  488. 
I  Wood  V.  Mardey,  11  A.  ft  B.  34;  3  P.  As  D.  6. 
)  Clayton  r.  Blakey^  8  T.  B.  3. 


expreBS  proTisions  of  the  statute  of  frauds.  Per  curiam,  Thomp9<m  T.  Qrtgaryt  4  Johns. 
Rep.  81.  A  parol  license  to  erect  a  dam  on  the  land  of  another,  not  for  a  l^m^ory  bat 
permanent  purpose,  is  roid  under  the  statute.  Mumford  t.  WHitneffy  16  Wend.  380. 
Where  a  tenant  for  life  has  permitted  complainant  to  cut  a  ditch  to  supply  his  mill  with 
water,  and  after  the  tenant's  death  9^  parol  agreement  was  made  with  remainder  mui  for 
the  purchase  of  the  right,  and  the  amount  was  settled  by  arbitrators :  held,  within  the 
statute.  ffamUton  y.  Jonet,  3  Gill  ft  J.  127.  A  right  of  way  can  be  passed  by  deed  only 
and  not  by  parol.  CoUom  y.  ffocker,  1  Rawle,  108.  A  parol  promise  to  pay  the  owner 
of  land  a  certain  sum,  on  his  consenting  to  the  laying  out  of  a  road  through  his  Und,  is 
not  within  the  statute.  Noyt  y.  Chapm,  6  Wend.  461.  The  public  acquire  an  interest 
in  such  road  without  writing.  lb. 

(1)  See  SehuffUr  y.  Lejfffett,  2  Oow.  660 ;  ItlhweU  y.  ^tmpsoii,  3  Watts,  129. 
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the  verdict,  on  the  ground  of  a  misdirection,  Lord  Kentfon^'C.  J.,  Baid^ 
that  the  direction  was  right,  for  sach  holding  now  operates  as  a  tenancy 
from  year  to  year.  The  meaning  of  the  statute  was,  that  such  an  agree* 
ment  should  not  operate  as  a  term ;  but  what  was  then  considered  as  a 
tenancy  at  will  has  since  been  properly  construed  to  enure  as  a  tenancy 
from  year  to  year.  If  a  landlord  lease  for  seven  years  by  parol,(n)  and 
agree  that  the  tenant  shall  enter  at  Lady  Day  and  quit  at  Can- 
dlemas, though  the  lease  be  *void  by  the  statute  of  frauds,  as  [  *845  ] 
to  the  duration  of  the  term,  the  tenant  holds  under  the  terms 
of  the  lease,  in  other  respects ;  and  therefore  the  landlord  can  only  put 
an  end  to  the  tenancy  at  Candlemas.  (1) 

Srd  Section, — '^  Aiid  moreover,  that  no  leases,  estates,  or  interests, 
either  of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  not 
being  copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any  messui^ 
ges,  manors,  lands,  tenements,  or  hereditaments,  shall  be  assigned, 
granted,  or  surrendered,  unless  it  be  by  deed,  or  note  in  writing  signed 
by  the  party  so  assigning,  granting,  or  surrendering  the  same,  or  their 
agents  thereunto,  lawfuUy  authorized  by  writing^  or  by  act  and  opera- 
tion(o)  of  law."(2)  The  mere  cancelling,  in  fact,  of  a  lease,(p)  cannot 
be  considered  as  either  a  deed  or  note  in  writing  within  the  meaning  of 
this  clause,  and,  consequently,  wUl  not  be  a  surrender.  A  parol 
assignment  of  a  lease  from  year  to  year  is  void  under  this  clause.(9)(8) 
So  a  parol  surrender  of  a  lease.(r)(4)    An  insufficient  notice  to  quit, 


(»)  Doe  d,  Rigge  v.  Bett^  6  T.  R.  471. 
h>)  Thonuu  V.  Cookf  2  B.  A  A.  119. 

(p)  Roe  d,  Berkd^  t.  Abp  of  Tork^  6  East,  86  j  Doe  d.  CourtaU  t.  7%omaef  9  B.  k  G. 
288. 
(g)  Botimg  v.  Martin^  1  Campb.  318. 
(r)  Matthews  Y,  SawM^  8  Taant.  270;  2  Moore,  262,  S,  C. 

\ 

(1)  S.  P.  Schuyler  y.  Lpggetty  2  Cqw.  660 ;  FecpU  v.  Rwkerty  8  Cow.  226.  A  sale  of  * 
lands  by  a  sheriff  is  within  the  statute  of  fraudsj  and  in  order  to  render  it  yalid,  a  deed 
or  note  in  writing,  signed  by  the  sheriff,  must  be  made.  EnnU  v.  IffaUery  3  Blackf.  472. 
N.  The  Act  of  New  York,  directing  the  sale  of  real  estates  on  execation,  is  silent  as  to  a 
convejance  from  the  sheriff.  A  return  on  the  execution  mentioning  the  sale,  made  by 
the  under  sheriff,  in  his  own  name,  is  not  a  sufficient  deed,  or  note  in  writing. 
Simondt  v.  CatUn,  2  Caines'  Rep.  61 ;  Jackson  y.  Catlin,  2  Johns.  Rep.  248.  A  sheriff's 
return  to  a  JS.  fa.  which  reports  a  sale  of  land,  or  his  deed  to  purchaser  is  a  sufficient 
memorandum.  Hanson  y.  Barnes^  3  Gill  k  J.  359.  A  sale  by  loan  officers  is  also  within 
the  statute.  Per  Kent^  J.,  in  Jackson  y.  BvU^  1  Johns.  Gas.  81.  \  8.  C.  2  Gaines'  Gas. 
in  error,  300. 

(2)  An  assignment  made  by  the  assignor's  signing  his  name  in  blank,  and  affixing 
his  seal  on  the  back  of  the  lease,  to  be  afterwards  filled  up  by  a  third  person,  which  is 
done  accordingly,  is  not  a  deed,  or  note  in  writing  within  the  statute.  Jackson  y.  TUus^ 
2  Johns.  Rep.  430. 

(3)  The  assignment  of  a  lease  need  not  be  under  seal.  EoUiday  y.  MarthaUj  7  Johns. 
Rep.  211. 

(4)  Part  performance  of  a  parol  agreement  relating  to  an  interest  in  land,  does  not 
take  the  contract  out  of  the  statute  of  frauds,  so  as  to  sustain  an  action  at  law  for  dam* 
ages  for  the  breach  of  the  contract  But  assumpsit  will  lie  for  the  expenses  incurred  in 
such  part  performance.  Kidder  y.  Sunt,  1  Pick.  328.  A  parol  grant  of  land  when  there 
was  no  deli?ery  of  possession  under  the  contract  is  within  the  statute.  M^Farland  y. 
HaUy  3  Watts,  37.  If  yendee  go  into  possession,  and  yendor  in  consequence  go  to 
trouble  and  expense  to  enable  him  to  complete  the  title,  and  in  other  similar  cases,  the 
contract  binds.  MUler  y.  Rower,  2  Rawle,  53.  But  there  must  be  eyidence  of  part  per- 
formance by  deliyery  of  possession.    Peifer  y.  Landis^  1  Watts,  392.    And  the  improye- 
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accepted  by  the  landlord,  does  not  amount  to  a  sorrender  by  operation 
of  law ;  and  there  cannot  be  a  surrender  to  operate  in  fQturo(«). 

For  the  statute  7  &;  8  Vict.  c.  76,  as.  8  &;  4,  relating  to  partitions, 
exchanges,  assignments,  leases  and  surrenders  in  writing,  see  ante,  pp. 
494  n.,  506,  624. 


n.  Fourth  and  seventeenth  Sections  relating  to  Agreements,  p*  845 ; 
On  the  Effect  of  Parol  Evidence  of  a  Variation  or  Waiter 
of  a  Written  Agreement,  p.  874. 

4:th  Section. — "No  action  shall  be  brought,  whereby  to  charge  any 
executor  or  administrator,  upon  any  special  promise,  to  answer  damages 
out  of  his  own  estate ;  or  to  charge  the  defendant,  upon  any  special 
promise,  to  answer  for  the  debt,  default,  or  miscarriage  of  another  per- 
son; or  to  charge  any  person,  upon  any  agreement  made  upon  consid- 
eration of  marriage ;  or  upon  any  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them ;  or  upon  any 
agreement  that  is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof,  unless  the  agreement  upon  which  such  action 

(«)  Johnstone  y.  ITuddletione,  4  B.  &  G.  922,  cited  by  Parke^  ia  Dot  d,  Murrdl  T.  MIL- 
ward,  3  M.  ft  W.  332. 

ments  must  be  of  a  permanent  nature.  Waek  y.  Sorherj  2  Whart.  387.  Compensation 
by  perception  of  profita  is  no  bar  to  a  specific  performance  of  a  parol  gift.  Fowiy  r. 
Olandinningy  6  Watts,  609.  To  take  a  case  out  of  the  statute  it  is  necessary  to  prove 
tbat  the  parol  contract  was  made  before  the  part  performance.  If  possession  be  taken 
and  improvements  made,  and  afterwardt  there  is  a  sale  or  gift  hj  parol,  no  title  passes. 
^  Eekert  7.  Eckert,  3  Penn.  332 ;  Eekert  v.  Mace,  3  Id.  364 ;  Stetoart  v.  Stewart,  3  Watts,  2^. 
Where  two  joint  purchasers  of  a  land  office  certificate  for  a  tract  of  land  assigned  to 
one,  who  paid  more  of  the  purchase  money  than  the  other,  by  parol  agree  to  divide  the 
land,  and  one  receives  several  acres  more  than  the  other,  together  with  the  improved 
part,  for  which  he  is  to  pay  the  other  a  certain  sum  and  to  assist  in  improving  his  part, 
and  each  enters  into  possession,  it  is  not  within  the  statute.  Cfreen  y.  Vardimin,  2 
Blackf.  324.  See  Toton  v.  Needham,  3  Paige,  646.  Delivery  of  possession  under  a  parol 
lease  takes  it  out  of  the  statute.  Moon  y.  Beaely^  3  Ohio,  296  ;  Wilber  y.  Pome,  1  Id.  119. 
A  j^uro^  agreement  with  neighbors  to  contribute  a  lot  in  consideration  they  would  erect 
a  school  house  for  the  common  benefit,  if  executed  passes  a  title  to  the  persons  subscri- 
bing. Martin  v.  MOord,  5  Watts,  493.  A  parol  agreement  of  a  father  with  a  son  to 
convey  for  valuable  consideration  his  life  interest,  with  atornment  by  the  tenant  and 
payment  of  rent  by  him  to  the  son,  who  afterwards  conveys  for  yaluable  consideration, 
with  the  knowledge  and  consent  of  the  father,  to  a  third  person,  is  not  within  the  statute. 
Rhodes  y.  ^rick,  6  Watts,  316.  Exelunve  possession  is  indispensable  in  specific  perform- 
ance of  a  parol  contract  of  sale  of  land.  Haslet  v.  Haslet,  6  Watts,  464.  The  transier 
by  one  tenant  in  common  to  another  of  his  interest  Is  within  the  statute.  Oalbreath  v. 
Oalbreath,  6  Watts,  146.  A  resulting  trust  may  be  proved  by  parol.  Slaymaker  v.  SL 
John,  6  Watts,  27 ;  FUmmg  v.  Donahoe,  6  Ohio,  266.  Surrender  of  a  lease  for  a  term 
of  years  is  not  good  within  the  statute  of  fhiuds,  unless  by  deed  or  note  in  writing 
signed  by  the  party.  Cancelling  or  destro3ring  the  lease  by  agreement  does  not  divest 
lessee's  interest.  Rowan  v.  LyUe,  11  Wend.  616.  A  parol  agreement  between  landlord 
and  tenant  of  a  term  for  six  years,  that  tenant  shall  surrender,  and  landlord  execute  a 
new  lease  for  eight  years  to  a  third  person  is  void,  unless  the  new  lease  is  executed. 
Although  the  tenant  quits  possesion,  the  third  person  enters  and  remains  in  possession 
for  a  year  and  pays  rent,  the  old  lease  is  stiU  in  fuU  force.  SchieffeHn  y.  Carpenter^  15 
Wend.  400. 
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flhall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized/'  This  section  was  in- 
tended for  the  relief  of  personal  representatiyee  and  others,  and  it  was 
not  thereby  intended  that  they  should  be  charged  further  or 
otherwise  than  by  ^common  law  they  were  chargeable.  Be-  [  *846  ] 
fore  the  statute,  a  promise  made,  with  reference  to  any  of  the 
subjects  mentioned  in  this  section,  yrould  not  haye  made  the  party 
promising  liable,  unless  such  promise  had  been  founded  on  a  sufficient 
consideration(^)«  The  same  ndes  since  the  statute,  with  this  addition, 
that  such  promise,  and  the  consideration(i«)  oiv^bich  it  is  founded,  must 
be  in  writing,  and  be  signed  by  the  party  to  be  charged,  or  his  agent. 
It  is  not,  howeyer,6i;)  necessary  that  such  consideration  should  appear 
in  express  terms ;  it  would  undoubtedly  be  sufficient  in  any  case,  if  the 
memorandum  is  so  framed  that  any  person  of  ordinary  capacity  must 
infer  from  the  perusal  of  it,  that  the  consideration  stated  in  the  dedans 
tion,  and  no  other,  was  the  consideration  upon  which  the  undertaking 
was  giyen.  If  an  action  is  brought  for  the  non-performance  of  the 
promise,  it  is  not  necessary  that  it  should  be  stated  in  the  declarar 
tion,(y)  that  the  agreement  was  in  writing;  it  will  be  sufficient  for  the 
plaintiff  to  produce  a  written  agreement  in  eyidence  at  the  trial(l);  but 
if  such  agreement  be  pleaded  in  bar  of  another  action,  it  must  be 
shown,  on  the  face  of  the  plea,  that  it  was  in  writing ;  for,  otherwise, 
it  would  not  appear,  that  it  was  an  agreement  whereon  an  action  might 
be  maintained(2;).  The  objection,(a)  that  there  is  no  contract  in  writing, 
need  not  be  pleaded  specially,  but  may  be  set  up  under  non  (usumpiiU 
The  word  ^*  action,"  duly  interpreted,  embraces  eyery  suit  in  equity(&). 
Haying  premised  that  the  preceding  remarks  apply  to  each  of  the 
clauses  in  this  section,  and  that  they  are  introduced  in  this  place  for 
the  sake  of  ayoiding  repetition,  I  shall  proceed  to  consider  the  seyeral , 
clauses  separately. 

No  Action  shctU  be  brought  to  charge  any  Executor  or  Admim%' 
tratory  upon  ar^  y^ecial  Promise  to  answer  Damages  out  of  his 
own  E8tateJ\ — [Hie  leading  case  on  this  clause  is  that  of  Rann  y. 

(t)  BarreU  v.  TruttdX,  4  Tannt.  117. 

(tf)  Wain  v.  WarlterB^  5  East,  10;  recognized  in  Saunders  T.  Wakefidd^  4B.  &  A.  595, 
and  Jenkina  ▼.  Reynoldt^  3  B.  &  B.  14;  although  Lord  Eldon,  in  Exp.  Minet^  14  Yes.  18$, 
and  in  Exp.  Oardom,  15  Yes.  286,  had  questioned  the  authority  of  Warn  y.  WarUers^ 
according  to  the  remark  of  Dailtu,  0.  J.,  in  Boehm  v.  Campbell^  8  Tannt.  682.  But  bm 
the  observations  of  Bett^  C.  J.,  on  the  two  cases  in  Chancery  in  Mwley  v.  Bootkby^ 
3  Bingh.  113.    See  also  Clancy  t.  Piggoit^  2  A.  &  E.  481. 

(z)  Hawes  ▼.  Armstrong^  1  Blngh.  N.  C.  761 ;  and  see  Baik^  v.  Todd,  8  A.  &  E.  846 ; 
1  P.  ft  D.  138  ;  Kennaway  y.  TreUavan,  5  M.  ft  W.  498. 

M  Anon.,  Sftlk.  519 ;  3  Burr.  1890 ;  per  Tates,  J.,  S.  P. 

[2)  Caae  r.  Barber^  T.  Rajm.  450. 

{a)  Eastwood  y.  Kengon,  3  P.  ft  D.  276 ;  11  A.  ft.  E.  438  ;  Buiiemere  v.  ffayes,  5  M.  ft 
W.  456,  ante,  P- 124  ;  see  Pricker  V.  Hiomlinson,  1  M.  ft  Gr.  772. 

(b)  Per  Lord  Eldon,  C,  Cooth  r.  Jackson,  6  Yes.  31. 

(1)  A  plea  of  tender  to  the  action  will  supersede  the  necessity  of  this  proof;  fbr  by 
payment  of  money  in^  court  upon  that  plea  the  defendant  admits  the  cause  of  action. 
MiddUUm  T.  Brewer^  Peake's  N.  P.  C.  15. 
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Sughes{e\     It  was  stated  in  the  declaration,  'Hhat  di»* 
[  *847  ]  putes  had  ^arisen  between  the  testatrix  and  the  intestate^ 
which  had  been  referred  to  arbitration;  that  the  arbitrator 
awarded,  that  the  intestate  shonld  pay  to  the  testatrix  a  snm  of  money 
on  a  daj  appointed ;  that  afterwards  the  intestate  died,  possessed  of 
effects  sufficient  to  pay  the  sun  awarded;  that  at  the  thne  of  the  death 
of  the  testatrix,  the  snm  awarded  remained  unpaid,  by  reason  of  which 
die  defendant,  as  administratrix,  became  liable  to  pay  the  plaintifi,  as 
executors,  the  said   sum,  and,  being  so  liable,  the  defendant,  (not 
saying  as  administratrix,)  in  consideration  thereof,  promised  to  pay  the 
same.       Pleas. — ^1.  Nan  auumpnt.     2.  'Plene  admintstravit,     3.  An 
outstanding  debt,  on  bond,  9,nd  plene  adminiitravit  prceter.    The  repli- 
cation took  issue  on  all  the  pleas.    Verdict  for  the  plainti£b  on  the 
first,  issue  and  damages  assessed ;  on  the  other  issues,  for  the  defend- 
ant.    The  plaintiffs  entered  judgment  for  the  damages  assessed  and 
costs,  against  the  defendant  generally.     On  a  writ  of  error  in  the 
Exchequer  Chamber,  it  was  assigned  for  error,  that  the  defendant  was 
impleaaed  as  administratrix  of  the  intestate,  yet  judgment  was  given 
against  her  generality  and  without  an^^  regard  to  her  having  go(Kb  of 
the  intestate  in  her  hands  to  be  admmistered.    The  Court  of  Exche- 
quer Chamber  reversed  the  judgment.     Upon  a  writ  of  error  from  this 
judgment,  in  the  House  of  Lords,  the  following  question  was  put  to 
the  judges:  Whether  sufficient  matter  appearea  upon  the  declaration 
to  warrant,  after  verdict,  the  judgment  entered  up  against  the  defend- 
ant in  error  in  her  personal  capacity?    Skjfnnerj  C.  B.,  delivered  the 
unanimous  opinion  of  the  ludges : — 1.  That  there  was  not  a  sufficient 
consideration  to  support  this  demand,  as  a  personal  demand  against  the 
defendant:  inasmuch  as  the  defendant  did  not  derive  any  advantage 
from  the  promise,  for  it  was  a  promise  generally  to  pay  upon  request, 
what  she  was  liable  to  pay  upon  leanest  in  another  right,  and  the  pro- 
mise was  not  founded  on  any  consideration  of  forbearance,  or  the  like, 
which  might  have  supported  it«     2.  That  the  promise  not  being  founded 
on  any  consideration,  the  circumstance  of  its  beinff  in  writing  (which 
might  be  presumed  after  verdict,)  would  not  assist  the  case ;  for  by  the 
law  of  England,  an  agreement  merely  written,  and  not  being  a  spe- 
ciality, required  a  consideration.     8.  That  the  statute  of  frauds  had 
not  taken  away  the  necessity  of  a  consideration ;  for  that  statute  was 
made  for  the  relief  of  personal  representatives ;  and  did  not  intend  to 
charge  them  further,  than  by  common  law  they  were  chargeable.(l) 

Or  to  charge  the  Defendant  upon  any  epecial  Promise  to  answer  f(^ 
the  Dehty  Defavltj  or  Miscarriage  of  another  PersonJ] — In  order  to 
bring  a  case  within  this  clause  of  the  statute,  it  is  essentially  necessaiy 

{e)  Rann  and  another^  Sxeeutor*  of  Mary  ffughet  v.  habella  Buffhetf  Administrairix  (f 
John  HughM^  D.  P.  14  May,  1778 ;  4  Bro.  P.  G.  p.  27,  Tomlin's  ed. ;  7  T.  B.  350,  n. 


(1)  In  Massachusetts  it  has  been  held,  that  a  promise  to  paj  a  debt  of  a  testator,  bj 
an  executor  who  has  g^ven  a  bond  to  the  judge  of  probate  to  pay  the  testator's  debts 
and  legacies,  is  not  within  the  statute,  as  the  bond  is  an  admission  of  assets.  Sttb^ 
T.  Smithy  4  Pick.  97. 
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that  tHe  person,  on  whose  behalf  the  promise  is  made,  should  be  liable, 
as  well  ^  the  promisor  ;(1)  or,  as  it  is  sometimes  expressed,  (though  the 
propriety  of  the  expression  has  been  qae8tioned,)(2)  that  the 
promise  should  be  collateral,  and  not  original.  '''This  dis-  [  *848  ] 
tinction  will  be  illustrated  by  the  following  cases,  which  are 
arranged  under  two  divisions :  first,  cases  within  the  statute ;  secondly, 
cases  not  within  the  statute. 

1.  Cases  within  the  2nd  Clause  of  the  4:th  Section. — ^In  an  action 
upon  the  case,  the  plaintiff  declared,  that  the  defendant,  in  considera- 
tion that  the  plaintiff  would  let  his  gelding  out  to  hire  to  J.  S.(c2),  pro- 
mised the  plaintiff  that  J.  S.  should  re-deliyer  the  eeldinff,  but  that  J. 
S.  neyer  did  re-deliver  him.  It  was  objected,  that  the  plamtiff  had  not 
any  remedy  against  the  party  upon  the  contract,  for  not  re*delivering 

(i)  Buekmyr  ▼.  DamaU,  Ld.  Raym.  1085 ;  Salk.  27,  B.  B. ;  6  Mod.  248, 8,  C. 

(1)  If  the  peTBon  <m  whose  behalf  (he  promise  is  made  be  not  liable,  the  promise  is  as 
at  common  law,  and  need  not  be  in  writing  under  the  statute.  Mr.  Selwyn  throughout, 
by  the  expression  "bringing  a  case  within  the  statute,"  does  not  mean  bringing  It  with- 
in the  requirements  of  the  statute,  but  within  its  operation. 

In  New  Jersey,  an  undertaking  for  the  debt  of  another,  must  be  in  writing.  Hoppock  r. 
TnZion,  1  South.  \A9\  DitUy. Parke,  lb.  219;  ToungiT.  Skough,  3  Green,  27;  Carmany. 
Smeck,  lb.  252.  And  that  too,  notwithstanding  the  promise  is  founded  on  a  sufficient  con- 
sideration. Mtmdy  y.  Bo$9y  lb.  466.  In  Pennsylvania,  an  undertaking  to  pay  the  debt  of 
soother  under  the  Statute  of  Frauds,  must  be  wholly  in  writing.  It  cannot  be  «dded  to  or 
Taried,  nor  so  far  explained  by  parol  testimony  as  to  affect  its  import  Clarke  r.  Etuad,  3 
Dall.  41 5.  A  parol  promise  to  pay  the  debt  of  another,  in  consideration  that  the  creditor 
would  discharge  the  debtor,  is  within  the  Statute  of  Frauds  of  New  Jersey,  and  void. 
Saxton  y.  Landia,  1  Harr.  302.  In  Virginia,  it  is  not  necessary  to  make  a  promise  to  pay  the 
debt  of  a  third  person  binding,  that  it  should  be  made  at  the  request  of  the  person  whose 
debt  the  promisor  assumes,  or  at  the  request  of  the  creditor.  Colgm  y.  Henly^  6  Leigh, 
85.  A  promise  to  pay  the  debt  of  another,  though  in  writing,  must  be  founded  on  a 
consideration  to  mi&e  it  binding ;  but  under  the  Statute  of  Fran ds  of  Yirginia,  the  con- 
sideration need  not  be  expressed  in  the  written  promise.  lb.  A  promise  by  B.  to  pay 
the  debt  of  a  third  person,  on  his  being  discharged  from  custody,  is  not  within  the  North 
Carolina  Act  of  1826,  and  need  not  be  in  writing.  Cooper  y.  Chamberty  4  Dey.  261.  In 
SoQth  Carolina,  a  collateral  undertaking  to  pay  the  debt  of  another,  without  any  con- 
sideration, is  void  under  the  Statute  of  Frauds.  JtKinneg  y.  QuiUer,  4  M^Cord,  409.  A. 
recelyed  from  B.  an  assignment  of  his  mills,  to  secure  him  against  his  liabilities  for  B. 
Two  or  three  months  after  this  assignment,  A.  called  upon  C.  to  obtain  his  indorsement 
to  B.'s  paper,  to  be  discounted  at  a  bank,  saying  that  he  had  in  his  hands  a  quantity  of 
lumber,  and  yerbally  promising  to  indemnify  C.  on  account  of  such  indorsement,  as  soon 
as  he  (A.)  got  a  return  fh)m  his  factor.  C.  indorsed  the  note  upon  this  representation, 
and  haying  been  compelled  to  pay  it,  sued  A.  upon  his  guaranty.  Held,  that  A.'s  con- 
tract was  within  the  4th  section  of  the  South  Carolina  Statute  of  Frauds.  Simpson  y. 
Ifaneej  1  Speers,  4.  A  parol  promise  to  pay  the  debt  of  another,  upon  consideration  of 
time  being  giyen  the  debtor  to  pay  it,  is  within  the  Statute  of  Frauds  of  Tennessee  of 
1801,  c.  25,  and  must  be  in  writing.     CaperUm  y.  Orajf^  4  Yerg.  563. 

A.,  being  indebted  to  B.,  sold  to  C,  com,  and  in  part  consideration  thereof,  0.  agreed 
to  pay  A.'s  debt  to  B.  Held,  that  this  agreement,  not  haying  been  reduced  to  writing, 
was  yoid  in  Tennessee  by  the  Statute  of  Frauds,  and  gaye  B.  no  right  of  action  against 
C.  CampbeU  y.  Fvnley^  3  Humph.  330.  It  is  essentifS  to  a  case,  to  be  within  the  Ken- 
tucky Statute,  that  the  person  for  whom  the  undertaking  is  made,  should  be  and  remain 
also  bound.  Armatrong  y.  Flora,  3  Monr.  43.  A  promise  to  pay  the  debt  of  another 
must  be  in  writing,  by  tiie  Statute  of  Frauds,  to  be  the  foundation  of  a  suit,  unless  the 
consideration  be  sufficient  to  giye  to  the  promise  the  character  of  an  original  undertak- 
ing.    Chandler  y.  Davidaon,  6  Blackf.  367.    Consult  2  Parsons  on  Contr.  284,  340. 

(2)  "Many  of  the  doubts  upon  this  statute  haye  arisen  from  making  use  of  the  word 
coUat&ial,  which  is  not  a  word  used  in  the  statute."    Bull.  N.  P.  281. 
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the  gelding,  except  by  an  action  of  trover  npon  the  subeeqnent  tort,  in 
case  of  demand  and  refusal;  and,  therefore,  as  such  remedy  accrned 
from  a  wrong,  subsequent  to  the  contract,  the  present  case  -was  not 
within  the  meaning  of  the  statute ;  but  the  court  overruled  the  obje^ 
tion,  observing,  that  the  party  was  also  liable  in  detinue  upon  the 
original  delivery  or  bailment,  the  bailment  having  been  such  as  in  its 
nature  required  a  re-delivery ;  and  if  the  bailee  will  not  re-deliver  the 
thing  bailed,  the  only  adequate  remedy  is  an  action  of  detinue  againist 
the  bailee;  consequently,  this  promise  of  the  defendant's,  that  J.  S. 
should  re-deliver  the  horse  bailed,  for  which  there  was  a  remedy  against 
J.  S.  upon  the  bailment,  was  a  collateral  promise,  and,  therefore,  a 
promise  to  answer  for  the  act  and  default  of  another,  within  the  statute. 
A.  had  wrongfully,  and  without  the  license  of  B.,  ridden  his  horse,  and 
thereby  caused  his  death ;  it  was  holden,(^)  that  a  promise  by  a  third 
person  to  pay  the  damage  thereby  sustained,  in  consideration  that  B. 
would  not  bring  any  action  against  A.,  is  a  collateral  promise  within 
the  statute  of  frauds,  and  must  be  in  writing.  The  defendant,  in  con- 
sideration that  the  plaintiff  would  not  sue  J.  S^Jf)  promised  to  pay 
the  plaintiff  the  money  due  from  J.  S. :  this  was  nolden  to  be  within 
the  statute,  for  there  was  not  any  consideration  stated  for  which  the 
plaintiff  had  promised  not  to  sue;  and  if  there  had,  J.  S.  could  not 
nave  availed  himself  of  this  agreement  between  the  defendant  and 
plaintiff,  but  the  debt  would  still  have  subsisted,  and,  consequently, 
the  promise  was  collateral.  J.  S.  was  indebted  to  the  plaintiff 
in  a  sum  of  money,(gr)  for  the  recoverv  of  which  the  plaintiff  had  com- 
menced an  action;  whereupon  the  defendant,  in  consideration  that  the 
plaintiff  would  stay  his  action  against  J.  S.,  promised  to  pay  the  plain- 
tiff the  money  owing  to  him  by  J.  S.  This  was  holden  to  be  clearly 
within  the  statute ;  on  the  ground  that  there  was  a  debt  of  another 
still  subsisting,  and  a  promise  to  pay  it.  So  also,  if  plaintifi(A)  be- 
come bail  for  a  stranger,  in  consideration  of  defendant's  request,(l) 


(e)  Kirkham  v.  MarUr^  2  B.  ^  A.  613.  (/)  Rothery  t.  Cvrry^  Ball.  K.  P.  281. 

(g)  Fuh  V.  HiUchmtanj  2  Will.  94. 

(h)  Orem  v.  Cruwell,  10  A.  k  E.  453;  2  P.  ^  D.  430;  qneBtioning  the  decisioa  in 
Thomat  v.  Cook^  SB.kC.  728. 


(1)  To  make  one  liable  upon  a  promise  to  paj  the  debts  of  another,  that  promttemnst 
be  founded  npon  some  consideration,  and  it  mast  be  in  writing.  Boyee  t.  Orent,  3 
H'Cord,  208.  The  writing  which  is  competent  to  bind  one  man  to  pay  the  debt  of 
another,  must  express  the  consideration ;  and  parol  evidence  of  such  consideration  is 
inadmissible.  Stephena  v.  IFtnn,  3  Brer.  17.  Under  the  4th  section  of  the  statute,  it  is 
not  necessary  that  the  consideration  of  the  promise  to  pay  the  debt  of  a  third  person, 
should  be  stated  in  the  note  or  memorandum  in  writing.     Tyler  y.  Qwms,  3  Hill,  S.  C.  48. 

The  defendant  indorsed  on  a  note,  **  I  promise  to  pay  the  within  amount  when  in  funds 
belonging  to  the  maker  of  the  note,  the  period  not  to  exceed  six  months."  This  being 
a  promise  to  pay  the  debt  of  another,  and  without  any  apparent  consideration,  the  ftict 
of  the  defendant  having  such  funds  within  that  period,  must  be  averred  and  proved,  to 
bind  the  defendant.  Duncan  v.  Oachden^  Harper,  364.  T.  D.  and  A.  B.  D.,  signed  an 
instrument  for  value  received,  unsealed,  but  otherwise  a  bond,  conditioned  to  pay  tiie 
debt  of  D.  and  B.  This  was  held,  not  to  be  void  under  the  Statute  of  Frauds  of  Sooth 
Carolina,  because  it  appeared  on  its  face  to  be  founded  on  a  good  consideration.  AAen 
T.  Dureriy  2  N.  A  M.  370. 

If  there  is  a  new  consideration  moving  from  the  promisee  to  the  promissor  to  pay  the 
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and  of  defendant  promiBihg  to  "^indemnify  plaintiff  againet  [  *849  ] 
the  consequences,  an  action  cannot  be  maintained  unless  the 
promise  be  in  writing. 

An  opinion  formerly  prevailed,  tbat,  in  order  to  bring  a  case  within 
the  statute,  it  was  necessary  that  there  should  be  an  existing  debt  owing 
from  the  person  on  whose  behalf  the  undertaking  was  made,  at  the  time 
of  such  undertaking.  Hence,  a  promise  on  the  behalf  of  another,  for 
the  payment  of  the  price  of  goods,  before  the  deliyery  of  such  goods, 
was  holden  not  within  the  statute :  because  at  the  time  of  the  promise 
there  was  not  any  debt(i)  But  this  distinction  was  overruled  in  the 
following  cases: — In  an  action  for  goods  sold  and  delivered,(£)  it 
appeared  in  evidence,  that  the  goods  in  question  had  been  deliverea  to 
J.  S.  in  consequence  of  a  parol  promise  by  the  defendant  to  the  plaintiff 
in  these  words,  ^^IwUlpay  you^  if  J.  S.  foiU  not.'*  J.  S.  was  entered 
as  the  debtor  in  the  plamtiff's  books.  The  court  were  of  opinion,  that 
this  promise  by  the  aefendant  was  a  collateral  undertaking  within  the 
statute.  The  defendant  had  asked  M.(Z)  (one  of  the  plaintSs,)  whether 
be  was  willing  to  serve  J.  S.  with  goods  7  M.  answered,  that  he  did 
not  know  J.  S.;  to  which  the  defendant  replied,  ^^  If  you  do  not 
know  himy  you  know  me^  and  IwUl  see  you  paid.'*  M.  then  said,  he 
would  serve  him ;  to  which  the  defendant  answered,  ^^  He  is  a  good 
chap ;  but  I  will  see  you  paid."  A  letter  was  afterwards  receiv^  by 
the  plaintiffs  from  J.  8.  containing  an  order  for  certain  goods,  which 
were  afterwards  sent  to  him.  The  plaintiffs  made  J.  S.  the  debtor  for 
these  goods  in  their  books  ;  J.  8.  having I'efused  to  pay  for  the  goods, 
an  action  for  goods  sold  and  delivered  was  brought  against  the  defen* 
dant.  The  court^held,  that  the  case  was  within  the  statute,  there  not 
having  been  any  promise  in  writing,  and  gave  judgment  for  the  defen* 
dant ;  BuUer,  «J.,  observing,  that  the  general  rule  now  was,  that  (f  the 
person  for  whose  use  the  goods  are  furnished  be  liable^  any  other  promise 
by  a  third  person  to  pay  that  debt  must  be  in  tmtif^.{l) 

The  plaintiff,  a  woollen-draper,  in  London,  (an)  employed  a  rider  to 
receive  orders  from  his  customers  in  the  country.     Tne  defendant, 
meeting  with  the  rider  at  Deal,  desired  him  to  write  to  the 
^plaintiff,  to  request  him  to  supply  the  defendant's  son  (who  [  "^850  ] 
traded  in  the  West  Indies,)  wiu  whatever  goods  he  might 

(t)  Mawhrey  T.  Ctmnrngham^  Sittings  after  H.  T.  1773,  cited  in  Jonet  t.  Cooper ^  Gowp. 
228. 

fit:)  Jont9  T.  Cooper^  Gowp  227.  [I)  MaUon  and  another  t.  Wharam^  2  T,  B,  80. 

(fli)  Anderton  v.  JTio^man,  1  H.  Bl.  120. 


i: 


debt  of  a  third  person,  the  superadded  consideration  makes  it  a  new  agreement,  which 
is  not  within  the  statute  of  Illinois,  although  not  In  writing.  Seott  v.  Thomoi^  1  Scam. 
58.  A  promise  bj  the  holder  to  extend  the  time  of  payment  of  a  note,  made  in  conside- 
ration of  a  promise  bj  a  third  person  to  paj  additional  interest,  and  a  yerbal  release  of 
the  maker  in  consideration  of  a  promise  bj  a  third  person  to  pay  the  amount,  are  not 
binding,  nor  a  bar  to  an  action  on  the  note,  the  promises,  which  were  the  consideration, 
being  Toid.    Evana  y.  John,  2  Id.  611. 

(1)  In  LeggeY,  Oibton,  B.  R.  M.  29  Geo.  HI.,  MS.,  Bullery  J.,  said,  "that  he  had 
always  been  of  opinion,  that  Lord  Man^field't  doctrine,  in  Cunningham  y.  Mowbray^  was 
right,  and  warranted  by  the  statute ;  because  in  these  cases,  when  a  third  person  is 
called  in,  the  real  meaning  is,  that  the  party  will  not  trust  the  person  first  applying,  and 
giyes  credit  to  the  last;  ih2,i Lord MantJUld^s  distinction  between  a  promise  made  at  the 
time  and  afterwards,  was  sound.  This  case  had  been  oyerruled,  but  he  had  seen  no 
reason  to  alter  his  opinion." 

VOL.  n. — ^14 
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want,  on  hUy  the  drfendanfs  credit;  and  at  the  same  time  said,  ^  Use  mj 
son  well ;  charge  him  as  low  as  possible,  and  I  wiU  he  bound  f&r  m 
payment  of  the  mone^,  aefar  a$  800Z.  or  1,000{."  The  rider  accord- 
ingly wrote  to  the  plaintiff  the  following  letter :  '^  Mr.  Hajman  <^  this 
town  says,  his  son  will  call  on  yoxiy  and  leave  orders ;  and  he  hu 

{promised  me  to  see  yon  paid,  if  it  amonnts  to  1,0002.  N.  B.  If  deil 
or  twelve  months'  credit,  and  paj  in  six  or  eight  months,  expects  dis- 
oonnt  in  proportion."  Soon  after  the  son  received  goods  from  the 
plaintiff  to  the  amount  of  8002.,  which  were  delivered  to  him  in  conBe- 
qnence  of  the  before-mentioned  engagement  of  the  father.  The  9on 
tpoe  debited  in  the  plaintiff* e  booksy  and  having  been  applied  to  for  pay- 
ment,  wrote  the  following  answer  to  the  plaintiff;  ^^  Li  answer  to  jov 
letter,  I  can  only  say,  that  I  understand  your  credit  for  the  goods  wia 
twelve  months,  which  was  also  mentioned  by  your  rider  to  my  father: 
I  shall,  at  this  rate,  make  you  remittances  for  the  different  parcels  u 
they  become  due."  The  son  afterwards  became  a  bankrupt ;  and  this 
action  was  brought  against  the  father,  to  recover  the  value  of  the  goods. 
Beathy  J.,  (who  tried  the  cause,)  directed  the  jury  to  oonsider  whether 
tiie  plaintiif  gave  credit  to  the  defendant  alone^  or  to  him  together  vHk 
hie  eon ;  that  in  the  former  case  they  should  find  a  verdict  for  the  plain- 
tiff;  in  the  latter  for  the  defendant ;  being  of  opinion,  that  if  any  credit 
was  given  to  the  son,  die  promise  of  the  defendant,  not  being  in  writing, 
was  void  by  the  statute.  A  verdict  was  found  for  the  defendant,  and  a 
rule  obtained  to  set  it  aaade ;  which  the  court  afterwards  discharged,  being 
clearly  of  opinion,  that  this  promise,  not  beine  in  writing,  was  void  by 
the  statute,  as  it  appeared  from  the  letter  of  Hayman,  the  son,  that 
credit  was  eiven  to  mm  as  well  as  to  the  defendant.(l)  Where  a  parol 
agreement  is  entered  into  for  the  payment  of  the  debt,(n)  or  part  of  the 
debt,  of  another  person,  and  also  for  the  performance  of  some  other  act, 
the  promise  to  perform  which  would  not  of  itself  be  required  to  be  in 
writing,  an  action  cannot  be  maintained  on  such  agreement ;  because 
the  affreement  being  entire,  it  is  incapable  of  separation,  so  as  to  enable 
the  pudntiff  to  recover  on  one  part  alone.(2)  J.  8.  beine  indebted  to 
several  per80iis,(«)  uid  among  others  to  the  plaintiff,  (who  had  incurred 
c<»i8iderable  expenses  in  law  proceedings  against  J.  S.  for  the  recovery 
of  his  debt,)  and  a  proposal  having  been  made,  at  a  meeting  of  the 
creditors,  that  they  should  receive  a  composition  of  10s.  in  the  pound; 
all  the  creditors  consented  to  take  it  except  the  plaintiff,  who  refused 
to  consent,  unless  the  law  expenses  before  mentioned  were  also  paid; 

(n)  LexSnffUm  v.  Clarke,  2  Yentr.  223. 

(0)  Ohattr  T.  Becketty  7  T.  R.  201,  recognized  In  Thtmat  v.  Wittiam,  10  B.  k  C.  664, 
and  jmttj  p.  854. 

(1)  The  defendant  called  at  the  printing  office  of  the  plaintiff,  and  asked  him  "on 
what  terms  he  would  let  his,  the  defendant's  nephew,  have  newspapers  to  sell  and  db- 
tribnte  as  a  news-carrier?"  The  plaintiff  stated  the  terms;  to  which  the  defendint 
replied,  "If  my  nephew  should  call  for  papers,  I  will  be  responsible  for  such  as  he  shall 
take  "  The  nephew,  when  he  afterwards  called  for  the  papers,  said  "that  his  tincl« 
would  be  responsible  for  papers."  Holden,  that  the  credit  was  given  solely  to  the  d^ 
fendant,  and  that  the  promise  was  not  within  the  statute.  Chan  t.  Day,  17  Johns.  Bcp- 
114. 

(2)  See  Van  Aktme  ▼.  Wheu^U^  5  Cow.  162 ;  Loomit  t.  y^whaUy  15  Pick.  159. 
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wherevipon  the  defendant  promised  to  pay  those  expenses,  and  to  aocept 
bills  drawn  by  the  plaintiff  on  him  to  the  amount  of  the 
^composition.  Hie  plaintiff  accordingly  drew  bills  on  the  de-  {  *S51  ] 
fendant  to  that  amount,  which  he  accepted  and  paid ;  but  the 
defendant  ha¥ing  refused  to  pay  the  law  expenses,  the  plaintiff  paid  them 
to  his  own  attorney,  and  then  brought  an  action  against  the  drfendant^ 
declaring  on  the  special  agreement,  and  also  for  money^  paid:  it  was 
holden,  1st,  That  the  agreement  l€i$ig  byparolj  the  plamtiff  could  not 
recover  on  the  special  count ;  fcnr,  though  the  agreement  was  to  do  some- 
thins  beyond  payment  of  part  of  the  debt  of  another,  yet,  being  entire, 
the  ^untiff  coula  not  separate  it,  and  recover  <m  one  part  only.  2dly, 
That  the  plaintiff  could  not  recover  on  the  count  for  money  paid ;  be- 
cause, in  order  to  support  that  count,  there  should  have  been  evidence 
of  the  plaintiff  having  paid  a  sum  of  money  which  defendant  was  bound 
to  pay ;  whereas  here  the  plaintiff,  not  the  defendant,  was  bound  to 
pay  tne  law  expenses.  Where  a  defendant,  having  entered  into  a 
guarantee  in  writing,  and  become  liable  upon  it,  at  a  period  of  more  than 
six  years  before  the  commencement  of  suit,  verbally  promised  within 
six  years  that  the  matter  should  be  arranged,  and  afterwards,  upon  an 
action  being  brought,  pleaded  <xctio  non  acerevity  &c.;  it  was  holaen,(jo) 
that  the  statute  of  frauds  having  been  once  satisfied  by  the  original 
promise  being  in  writing,  it  was  not  necessary,  in  order  to  take  the 
case  out  of  the  statute  of  limitations,  that  the  latter  promise  should  also 
be  in  writing.     But  see  stat.  9  Greo.  lY.  c.  14,  s.  1,  ante,  p.  146. 

A.,  an  agent  for  some  manufacturers,  sells  to  B.,  who  likewise  acted 
as  an  agent,  a  quantity  of  shoes,  and  receives  bilk  of  exchange  in  pay- 
ment. JB.,  being  pressed  to  indorse  them,  refuses;  but  writes  a  letter 
to  A.,  in  which  he  iucloses  the  bills;  and  adds,  ^'that  should  they  not 
be  honoured  when  due,  he  (B.)  would  see  them  paid ;" — ^it  was  holden,(^) 
that  this  was  a  sufficient  a^eement  within  the  statute  to  bindB.  to  pay 
for  the  goods,  in  default  of  his  principal. 

2.  Cases  not  within  the  2nd  Cflause  of  the  ith  Section. — An  action 
having  been  brought  asainst  the  defendant,  an  attorney,  and  two  others, 
for  i^pearing  for  the  {uaintiff  without  a  warrant,  the  record  was  carried 
down  to  be  tried  at  the  assises,(r^  when  the  defendant  promised,  in  con- 
sideration that  the  plaintiff  woula  not  further  prosecute  the  action,  de- 
fendant would  pay  102.  and  costs  of  suit.  In  an  action  on  this  promise, 
the  question  was,  whether  this  was  a  promise  within  the  statute ;  and  it 
was  holden,  that  it  was  not ;  as  not  being  a  promise  to  pay  the  debt  of 
another,  but  to  pay  the  party's  own  debt.  A.,  the  plaintiff  s  testator,(«) 
brought  an  action  of  asiOikult  and  battery  against  J.  S.;  the  cause  being 
at  issue,  the  record  entered,  and  just  coming  on  to  be  tried,  the 
defendant,  in  ^consideration  that  A.  would  withdraw  the  record,  [  '*'852  ] 
promised  to  pay  him  a  sum  of  money,  and  the  costs  to  that  time ; 
whereupon  A.  withdrew  his  record;  A.  died:  the  plaintiff,  his  executor, 
brought  this  action  upon  the  special  promise  of  defendant.    The  de- 

GMotu  y  JtOaaland,  IB.kA.  690. 

Morrit  t.  Skaeeff,  Holt's  N.  P.  G.  153.  (r)  SUphsM  v.  Squire,  5  Hod.  205. 

Rsad  T.  Naahy  I  WUs.  305,  recognited  in  Bird  v.  Gammon,  3  Bingh.  N.  C.  889 ;  5 
Scott,  313,  mU,  p.  14S. 
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f endant  pleaded  the  statute  of  frauds,  viz.  that  there  was  not  any  agree- 
ment in  writine,  toaching  the  promise.  On  demurrer,  the  court^gaye 
judgment  for  the  plaintiff;  being  of  opinion,  that  this  promise  was  not 
within  the  statute  ;  that  it  was  an  original  promise  sufficient  to  found 
an  assumpsit  against  the  defendant ;  that  it  was  a  lien  upon  the  defen- 
dant, and  upon  him  only ;  that  J.  S.  was  not  a  debtor ;  the  cause  was  not 
tried ;  it  did  not  appear  that  J.  S.  had  been  guilty  of  any  defaolt-  or 
miscarriage ;  there  might  have  been  a  yerdict  for  hun,  if  the  cause  had 
been  tried ;  J.  S.  neyer  was  liable  to  the  particular  debt,  damages,  or 
costs  ;  that  the  true  difference  was  between  an  original  promise,  and  a 
collateral  promise ;  the  former  promise  was  not  within  the  statute,  the 
latter  was.  In  an  action  otindehitatus  (usumpsUf  for  money  laid  cmt  to 
the  use  of  defendant,(f )  by  the  plaintiff,  at  the  request  of  the  defendant, 
the  eyidence  was  that  one  D.  coming  to  the  plaintiff,  by  the  defendant's 
order,  for  money  to  pay  some  workmen  who  had  been  employed  in  the 
garden  of  J.  S.,  the  mfant  grandson  of  defendant,  the  plaintiff  refused 
to  pay  the  money  unless  the  defendant  would  sign  a  receipt.  Where- 
upon the  defendant  wrote  the  following  note,  viz.  *'  This  is  to  certify, 
that  it  is  my  request  that  you  pay  to  lAt*  D.,  on  the  account  of  J.  S., 
for  the  workmen's  use,  the  sum  of  £  ;"  signed  by  l^e  defendant 

It  was  objected,  that  this  was  eyidence  only  of  a  collateral  security,  and 
not  of  a  debt  from  the  defendant.(l)  But  per  Our.^  the  money  was 
manifestly  adyanced  on  the  defendant's  credit ;  and  its  beinff  on  account 
of  the  defendant's  ^andson,  an  infant,  is  a  matter  merely  between  the 
defendant  and  the  infant.  The  defendant  is  the  debtor  to  the  plaintiff; 
the  objection  arises  from  an  ambiguous  use  of  the  term  coUatend 
promise  ;(2)  by  which  the  defendant  must  mean  a  special  undertaking 

(t)  ffania  y.  ffunibaeh,  1  Burr.  373,  and  MSS. 

(1)  Where  the  qnestion  on  trial  between  the  parties  is,  whether  a  promise  bj  the 
defendant  was  an  original  or  a  collateral  one,  the  jury  maj  rightfullj  be  instructed  that 
if  the  goods  were  furnished  on  the  credit  of  the  defendant,  and  not  on  the  credit  of  the 
third  person,  the  promise  was  original  and  not  collateral,  and  that  a  presentment  of  the 
bill  of  the  goods  to  such  third  person  for  payment,  did  not  impair  the  plaintiff's  rights 
against  the  defendant  who  would  thereby  haye  been  relieved  if  the  application  had  bees 
successful,  ffomam  y.  Lombardj  8  Shep.  308.  A.  under  a  contract  with  B.,  was  bnfld- 
ing  a  house  on  land  of  C,  and  said  to  G.  "  I  want  yon  to  agree  to  pay  me  for  building 
the  house,  or  I  can  do  no  more  to  it,"  G.  replied,  *'Do  you  go  on  and  finish  the  house, 
and  I  will  pay  you."  Held,  that  it  was  a  question  for  the  Jury  to  determine  whether  this 
new  contract  was  collateral  or  independent.    Sinclair  t.  Ridkardton,  12  Verm.  33. 

(2)  To  bring  a  case  within  the  statute  of  Anuds,  it  is  necessary  that  the  undertaking 
should  be  collateral  to  and  in  aid  of  the  promise  of  another.  Wamwriffhi  t.  Strtm,  IS 
Verm.  216.  A  promise  to  pay  the  debt  of  a  third  person,  he  still  remaining  liable,  is  a 
collateral  promise,  and  within  the  Vermont  statute  of  frauds.  AUiefj  if  the  original 
debtor  is  discharged.  AnderBon  v.  DaviB,  9  Id.  136.  A.  being  imprisoned  for  debt, 
placed  in  the  hands  of  B.  sufficient  property  for  his  indemnity,  who  thereupon  solicited 
C.  to  become  bail  for  A.,  and  promised  orally  to  save  him  harmless.  This  was  boldeii 
to  be  an  original  and  not  a  collateral  promise  for  the  debt,  &c.,  of  another,  and  ther^re 
not  within  the  statute.  Perley  t.  Spring^  12  Mass.  297.  An  entire  promise  in  writing, 
being  in  part  a  collateral  promise  to  pay  the  debt  of  another  and  in  part  an  original 
undertaking,  is  a  legal  and  binding  promise.  But  such  a  promise,  not  in  writing,  being 
by  force  of  the  statute  of  frauds,  void  as  to  the  collateral  undertaking,  is  Toid  as  to  the 
whole.  Loomii  T.  NewhaU^  15  Pick.  159.  Where  the  defendant's  undertaking  is  for  a 
consideration  to  be  received  by,  or  articles  to  be  shipped  to  a  third  person,  if  ti^e  tnns- 
action  be  such  that  the  third  person  is  responsible  to  the  person  who  supplies  the  siticleft, 
or  from  whom  the  consideration  proceeds  the  undertaking  is  collateral,  and  need  not  be 
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upon  a  Bpedal  contingency ;  as,  if  sach  a  one  does  not  pay,  I  will.  It 
is  also  applied  to  a  jomt  undertaking,  which  is  joint  and  scTeral,  and  it 
is  called  collateral  as  between  the  two  debtors,  but  it  is  original  in  each 
of  them  as  to  the  creditor ;  so  in  this  case,  there  is  an  original  under- 
taking by  the  defendant,  though,  perhaps,  she  may  undertake  this  as  a 
security  for  her  grandson,  as  between  him  and  her.  The  defendant  is 
the  only  original  debtor ;  for  the  infant  never  could  be  liable.  A. ,  being 
indebted  to  the  plaintiff  for  the  rent  of  a  dwelling-house,(u)  in  arrear 
for  three  quarters  of  a  year,  and  becoming  insolvent,  made  a  bill  of 
sale  of  all  his  goods  in  the  house,  to  the  defendant  Leaper,  in  trust, 
to  be  sold  by  him  as  broker,  for  the  benefit  of  A.'8  creditors; 
^defendant  accordingly  advertised  a  sale :  on  the  morning  of  [  *858  ] 
the  sale,  and  while  the  defendant  was  in  possession  of  the 
goods  upon  the  premises,  the  plaintiff  (the  landlord)  came  there  to  dis- 
train for  his  rent ;  whereupon  the  defendant,  in  consideration  that  the 
plaintiff  would  not  distrain,  promised  to  pay  the  plaintiff  the  rent  in 
arrear.  Upon  this  promise  of  the  defendant  an  action  was  brought, 
and  the  question  was,  whether  the  promise  was  within  the  statute.  It 
was  holden,  that  it  was  not.(l)    In  the  foregoing  case,  although  there 

(tt)  WiUiatM  V.  Leaper,  2  Wils.  308 ;  3  Burr.  1886 ;  S.  C,  recognized  bj  EUenhorough, 
C.  J.,  and  CtTo^ej  J.,  in  CaaUing  y.  Auberty  2  East,  325;  Sdwarda  v.  KeUy,  6  M.  &  S.  204; 
and  in  Bampton  v.  Paulin,  4  Bingh.  264. 

in  writing.  Ware  ▼.  SUpheiuimj  10  Leigh,  156.  If  no  action  will  lie  against  the  person 
undertaken  for,  it  is  an  original  nndertakiog  and  is  not  within  the  statute  of  frauds. 
Meate  v.  Wagner^  1  M'Gord,  395.  The  parol  promise  of  a  party  to  pay  the  debt  of  a  third 
person  or  to  sign  a  note  with  him  as  security,  Is  a  collateral  undertaking  and  void  under 
the  statute  of  frauds.    Branson  y.  Stroud^  2  M^Mullan,  372. 

(1)  It  is  extremely  difficult  to  collect  from  the  reports  the  precise  ground  on  which 
this  case  was  decided.  Lord  Mansfield,  C.  J.,  and  WUmoij  J.,  seemed  to  haye  founded 
their  opinion  on  a  supposition  that  the  plaintiff  had  actually  distrained  and  was  in  pos- 
session of  the  goods  at  the  time  when  the  promise  was  made;  but  the  fia^t  was,  that  the 
plaintiff  was  not  in  possession,  ^see  2  Wils.  308,)  he  had  merely  given  notice  to  distrain. 
See  the  remark  of  Lawrence,  J.  (2  East,  330).  XcUes,  J.,  argued  upon  the  ground  of  the 
defendant  being  in  possession,  and  seems  to  haye  thought  that  the  defendant  derived  an 
advantage  from  the  plaintiff's  permitting  him  to  proceed  in  the  sale  of  the  goods ;  and 
that  this  was  an  original  consideration  to  the  defendant.  Aston,  J.,  considered  the 
goods  as  the  only  debtor ;  and  consequently  that  the  promise  was  not  a  promise  to  pay 
the  debt  of  the  tenant.  Such  is  the  report  of  this  decision ;  but  whatever  may  have 
been  the  grounds  on  which  it  proceeded,  the  case  has  since  been  recognized.  In 
aasnmpsit  for  the  repair  of  a  carriage,  it  appeared  that  the  carriage  had  been  bought  by 
J.  S.,  but  had  been  sent  to  be  repaired  by  the  defendant.  When  the  repairs  were  done, 
the  defendant  directed  the  plaintiff  to  pack  up  the  carriage,  and  send  it  on  board  ship. 
Upon  the  plaintiff's  inquiring  who  was  to  pay  for  the  repairs,  the  defendant  said,  as  he 
had  sent  the  carriage,  he  would  pay  for  the  repairs.  Accordingly,  the  carriage  was 
packed  up  and  sent  on  board  ship,  and  a  bill  made  out  and  delivered  to  the  defendant. 
It  was  contended,  on  the  part  of  the  defendant,  that  the  undertaking  ought  to  have  been 
in  writing;  but  per  Lord  Eldon,  G.  J.,  in  general  cases  to  make  a  person  liable  for  goods 
delivered  to  another,  there  must  be  either  an  original  undertaking  by  him,  so  that  the 
credit  was  given  solely  to  him ;  or  there  must  be  a  note  in  writing.  There  may,  how- 
ever, be  cases  where  this  rule  does  not  apply:  Jfa  person  obtains  possession  of  goods,  on 
which  the  landlord  has  a  right  to  distrain  for  rent,  and  he  promises  to  pay  the  rent,  though  it 
is  eUarly  the  debt  ofeaioiker,  yet  a  note  in  vfriting  is  not  necessary.  That  applies  precisely 
to  the  present  case.  The  plaintiff  had,  to  a  certain  extent,  a  lien  on  the  carriage,  and 
he  parted  with  it  on  the  defendant's  promise  to  pay.  This  takes  the  case  out  of  the 
statute.  Houlditch  v.  MUne,  3  Esp.  N.  P.  0.  86.  So  where  plaintiff  having  distrained 
for  rent  arrear,  goods,  which  the  tenant  was  at  that  time  about  to  sell,  agreed  with 
defendants  to  dellvej'  up  the  goods,  and  to  permit  them  to  be  sold  by  one  of  defendants 


g£3  9RAUJ>6,  6TATUTS  OF. 


was  no  aotoal  dbtress,  ^et  there  was  a  power  of  immediate  dktra^ 
aod  am  intention  to  enforoe  it;  it  Bhoold  aeem,  therefor^ 
[  '*'864  }  '''that  the  judges  mnal  hare  considered  that  power  as  eqgamr 
lent  to  an  actual  distress;  and  the  promise  extended  onlj  to  die 
amonnt  of  the  arrears  and  rent  then  due,  and  for  which  tilie  right  of  &- 
tress  might  ha^e  been  immediately  exercised.  B«it  where  the  proaiiM 
was  to  pay  the  arrears  of  rent  then  due,  and  also  the  aceraing  rent  vp 
to  a  future  day,  and  this  promise  was  by  Word  Mily ;  it  was  holdei, 
that  the  promise  to  pay  the  aceruing  rent  exceeded  the  censideratioii, 
and  could  not  be  sustained  on  the  ground  on  whidi  former  cases  had 
been  sustained,  and  was  nothing  more  than  a  pronuse  to  pay  meaej 
that  would  become  due  from  a  third  person  ;(ar)  and  consequenujy  b^iig 
within  the  mischief  intended  to  be  remedied  by  the  statute,  was  yoid; 
and  being  void  in  part,  could  not  be  held  good  as  to  the  other  part(jr) 
The  words  of  this  section  haye  always  been  construed  to  mean,  that  ^ 
person  tov  whose  debt  the  collateral  promise  is  made,  mu0l  stQl  rqaitia 
himself  liable  to  the  debt.  Hence,  where  a  defendant,  taken  <m  a  m. 
sa.,  is  discharged  out  of  custody  by  consent  of  the  plaintiff  tiie  debt 
itsetf  is  extinguished ;  and  therefore  a  promise  by  a  turd  person  to  pay 
that  debt  on  condition  of  that  discharge  is  an  original  promise,  and  not 
within  the  statute.(2) 

The  case  of  Keate  y.  TempUj  1  Bos.  k  PuL  158,  where  a  questioa 
arose  on  the  clause  of  the  statute  now  under  consideration,  is  omitted 
on  aocount  of  its  special  drcumstanees. 

The  plaintiff  who  was  the  broker  of  J.  S.,(a)  haying  policies  of  assnr* 
ance  of  great  yalue  in  his  hands,  belonging  to  J.  S.,  accepted  seyeral 
bills  for  the  accommodation  of  J.  S.  A  loss  haying  happened  on  the 
policies,  which  the  underwriters  had  agreed  to  pay,  but  which  J.  S. 
could  not  receiye  without  haying  the  policies  to  produce,  the  plaintiff 
was  applied  to,  to  eiye  them  up  for  that  purpose  to  the  defendant,  into 
whose  hands  J.  3.  had  at  that  time  transferred  the  management  of  his 
insurance  concerns.  Some  of  the  plaintiff's  acceptances  beinc  then  oat- 
standing,  (and  particularly  an  acceptance  on  a  bill  in  the  hancb  of  J.  K.) 
upon  which  writs  had  been  sued  out  (though  not  then  executed)  against  J. 
S.  as  drawer,  and  the  plaintiff  as  executor,  the  plaintiff  refused  to  deliyer 
up  the  policies,  the^  being  the  only  securities  ne  had  against  his  accept^ 
ances,  without  an  indemnity;  whereupon  it  was  f^erballjf  agreed  between 
plaintiff,  defendant,  and  J.  ».,  that  the  defendant,  upon  the  policies  being 

(x)  Thoma»  t.  WiUiam*^  10  6.  it  0.  664. 

(y)  Lexingum  y.  Cflarke,  2  yentr.  223 ;  OharUr  t.  BtekH,  7  T.  tt  201.  See  alsolTcdbcfai 
t.  Wattace,  1  A.kK  49. 

(z)  Ghodman  v.  Chasiy  I  B.  k  A.  297,  recognised  in  JSuteher  t.  Suuarif  11  U.  Je  W. 
857,  and  in  Lane  t.  Burgkart,  1  Q.  B.  933 ;  1  G.  ft  D.  311.  . 

(a)  CattUng  v.  Aubert,  2  East,  326,  cited  by  Parkey  B.,  in  Andrtwt  t.  Smiihf  2  Or.  X. 
Je  R.  631,  as  an  exception  to  the  general  rale  that  the  undertaking  is  collateral,  whererer 
there  is  an  original  debt. 

■ 

for  the  tenant,  npon  defendant's  Joint  vndertakhig  to  paj  to  plaintiff  all  each  rent  as 
should  appear  to  be  due  to  him  trom  the  tenant.  JEdwatdi  v.  Kelly^  6  M.  ft  S.  204.  Sw 
Slingerland  y.  Morse^  7  Johns.  Rep.  463,  where  a  person  having  agreed  to  redelirer  to  a 
landlord  the  goods  of  another,  on  which  he  had  distrained,  or  pay  him  for  them,  tlie 
agreement  was  holden  not  to  be  within  the  statute. 
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made  over  to  him,  should  pay  th^  amount  of  the  bill  in  the  hands  of  J.  N., 
with  the  costs  incurred,  and  should  lodge  money  in  a  banker's 
hands  for  the  satisfaction  *of  the  remainder  of  the  acceptances  [  *856  ] 
as  thej  became  due.  In  pursuance  of  this  agreement,  the  de^ 
fendant  paid  into  the  banker's  hands  the  sum  agreed  on,  and  the  plaintiff 
deliyerea  up  the  policies  to  the  defendant  The  defendant  received  from 
the  underwriters  the  amount  of  their  subscriptions,  far  exceeding  the  sum 
in  dispute;  but  refused  to  pay  the  debt  and  costs  on  the  bill  in  J.  N.'s 
hands;  in  consequence  of  which  refusal  the  plaintiff  was  arrested  at  the 
suit  of  J.  N.  Upon  this  the  plaintiff  brought  an  action  against  the 
defendant  declaring  upon  the  special  agreement,  and  also  for  money 
had  and  received.  The  question  was,  whether  the  promise  of  the  defen* 
dant  to  pay  the  sum  due  from  J.  S.  for  the  debt  and  costs,  on  having 
the  policies  of  insurance  delivered  to  him,  was  within  the  statute?  The 
court  were  of  opinion,  that  it  was  not;  Lanfreneey  J.,  observing, 
*'this  was  to  be  considered  as  a  purchase  by  the  defendant  of  the  plain* 
tiff's  interest  in  the  policies,  it  was  not  a  bare  promise  to  the  creditor 
to  pay  the  debt  of  another  due  to  him,  but  a  promise  by  the  defendant 
to  pay  what  the  plaintiff  would  be  liable  to  pay,  if  the  plaintiff  would 
furnish  him  "with  the  means  of  doing  it.'*  And  per  Le  BlanCj  J.  ^This 
is  a  case  where  one  man,  having  a  fund  in  his  hands,  which  was  adequate 
to  the  discharge  of  certain  incumbrances,  another  party  undertook,  that 
if  the  fund  were  delivered  up  to  him,  he  would  take  it  with  the  incum- 
brances ;  this,  therefore,  has  not  any  relation  to  the  statute  of  frauds/' 
To  an  action  of  assumpsit  for  not  replacing  some  bank  annuities,(&)  the 

Eoduce  of  which  had  been  paid  by  the  plaintiff  to  the  defendant,  on 
I  undertaking  to  replace  the  same  within  a  certain  time;  the  defence 
was,  that  the  c^fendant  being  indebted  to  the  plaintiff,  as  stated  in  the 
declaration,  and  also  to  several  other  persons,  an  investintion  was  had 
of  his  affairs,  and  it  was  found  that  his  estate  was  inadequate  to  the 
payment  of  his  debts;  whereupon  it  was  agreed  between  the  plaintiff, 
and  the  other  creditors,  and  one  J.  S.,  that  J.  S.  should,  out  of  his  own 
money,  pay  the  plaintiff  and  the  other  creditors  10«.  in  the  pound  on  the 
amount  of  their  debts,  to  be  received  by  them  in  full  satisfaction,  and 
that  they  should  assign  their  debts  to  J.  S. ;  that  J.  S.,  in  pursuance  of 
this  agreement,  tendered  out  of  his  own  money,  a  sum  amounting  to  lOt. 
in  the  pound  on  the  debt  of  the  plaintiff,  which  he  refused  to  accept. 
It  was  objected,  that  the  undertaking  of  «r.  S.  not  being  in  writing,  tius 
defence  could  not  be  sustained.  But  the  court  overruled  the  objection, 
Ckambrej  J.,  observing,  that  this  was  a  contract  to  purchase  the  debts 
of  the  several  creditors,  and  not  a  contract  to  pay  the  debt  of  the  defen* 
dant.  It  was  of  the  substance  of  the  agreement,  that  the  debts  should 
remain  in  full  force  to  be  assi^ed  to  J.  S.,  and  J.  S.  had  a  right  to 
make  use  of  the  names  of  the  original  creditors  to  recover  the  same  to 
the  full  amount,  if  defendant  had  effects  to  satisfy  the  debts. 
He  concluded  with  this  ^remark:  '^We  all  agree  upon  the  ["^856] 

Joint,  that  it  is  a  contract  for  the  purchase  of  the  debts  of  the 
efendant,  which  is  not  prohibited  by  the  statute  of  frauds." 

(5)  Anitey  r.  Harden^  1  Bos.  k  Pol.  N.  B.  134. 
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A  promi8e(<;)  to  a  debtor  to  pay  his  debt  to  a  third  person,  is  not  t 
promise  to  answer  for  the  debt  of  another  within  this  section,  which 
applies  only  to  promises  made  to  the  person,  to  whom  another  is 
answerable. 

To  bring  a  case  within  this  clause  there  must  be  a  eood  consideration 
for  the  promise  in  writing.  ((2)(1)    A'  count  averring  Uiat  J.  A.  made  a 


[: 


e)  Stutwood  ▼.  Kenyimy  3  P.  ^  D.  276;  11  A.  ^  B.  43S. 
d)  Barrell  T.  TrutBcU,  4  Taunt  117. 


(1)  Where  the  gaarantj  or  proyision  is  collateral  to  the  principal  contract,  but  ii 
made  at  the  same  time,  and  becomes  an  essential  ground  of  the  credit  giTen  to  the  prin- 
elpal  or  direct  debtor,  no  other  consideration  is  necessary  than  that  moving  between  the 
creditor  and  original  debtor.  As  where  one  gave  a  promissorj  note  for  goods,  on  which 
the  defendant  had  written  "  I  guaranty  the  above,"  and  signed  the  guaranty,  the  coan 
held  the  plaintiff  entitled  to  recover  on  production  and  proof  of  the  writing,*  and  that 
if  there  were  any  doubt  upon  the  face  of  the  paper  whether  the  promise  of  Sie  maker  of 
the  note  and  of  the  defendant,  were  or  were  not  concurrent,  and  on  one  and  the  same 
consideration,  parol  proof  was  admissible  to  show  that  fact  Leonard  v.  Vr^denbwykf  6 
Johns.  Rep.  29;  BaUey  v.  lYeeman^  11  Id.  221. 

But  where  the  collateral  undertaking  is  subsequent  to  the  creation  of  the  debt,  and 
was  not  the  inducement  to  it,  though  the  subsisting  liability  is  the  ground  of  the  promise, 
some  further  consideration  must  be  shown  having  an  immediate  respect  to  such  iiabilitr, 
for  the  consideration  of  the  original  debt  will  not  attach  to  this  subsequent  promise. 
Leonard  v.  VredenXmrgh^  6  Johns.  Rep.  29;  Bailey  v.  Freeman,  11  Id.  221. 

Where  the  promise  to  pay  the  debt  of  another  arises  out  of  some  new  and  originil 
consideration  of  benefit  or  harm  moving  between  the  newly  contracting  parties,  it  is  not 
within  the  operation  of  the  statute.  Leonard  v.  Vredenburghy  8  Johns.  Rep.  29 ;  BaiStey  t. 
Freeman,  11  Id.  221 ;  Qr^  v.  Derby,  6  Greenl.  476;  Farley  v.  Clevdand,  4  Cowen,  482, 
8,  Cyd  Id.  639.  As  where  the  plaintiff,  who  had  seized  the  goods  of  his  debtor  on  exe- 
cution, delivered  them  to  the  defendant,  who  verbally  promised  to  pay  for  them.  The 
promise  was  original.    Skelion  v.  BreweUr,  8  Johns.  Rep.  376. 

The  defendant,  on  a  sale  of  land  to  him  by  W.,  promised  the  plaintiff  to  pay  him  a 
debt  which  W.  owed  him,  and  this  payment  was  to  be  in  part  payment  for  the  land. 
Holden  not  to  be  within  the  statute.  CMd  v.  Fhiil^f  10  Johns.  Rep.  412.  But  see 
Jackson  v.  Bayner,  12  Id.  291. 

So  where  the  plaintiff  promised  not  to  require  of  the  defendant  the  payment  of  a  cer- 
tain note,  in  consideration  of  which  the  defendant  promised  to  indemnify  the  plaintiff 
from  one  third  of  all  loss  in  consequence  of  his  indorsement  of  certein  notes  for  a  third 
person,  here  was  a  new  consideration  between  the  parties,  and  the  promise  of  the  de- 
fendant was  original.     Myere  v.  Morte,  15  Johns.  Rep.  425. 

So  where  a  person  indebted  to  the  plaintiff,  deposited  property  in  the  hands  of  tlie 
defendant,  for  the  purpose  of  enabling  him  to  pay  the  debt,  and  it  was  agreed  between 
the  three  that  the  defendant  should  assume  and  pay  the  debt  to  the  plaintiff;  holden  to 
be  an  original  undertaking  on  the  part  of  the  defendant.  Olmstead  v.  Oreenly,  18  Johns. 
Rep.  12. 

If  the  whole  credit  is  not  given  to  the  person  who  comes  in  to  answer  for  another,  his 
underteking  is  collateral.    Leonard  v.  VredenLtrgh,  tupra. 

Where  one  undertakes  to  pay  the  debt  of  another,  and  by  the  same  act  also  pays  his 
own  debt,  which  was  the  motive  of  the  promise,  this  is  not  within  the  statute.  Bearhom 
V,  Farke,  5  Greenl.  81. 

Where  A.  owed  B.,  and  0.,  in  consideration  that  A.  delivered  him  goods  to  the  valne 
of  the*  debt,  promised  by  parol  to  pay  B.,  it  was  held  that  this  was  not  within  the  statute. 
Farley  v.  Cleveland,  4  Cowen,  432.  And  see  OaUager  "v.  Brunei,  6  Id.  346.  In  jyWo^r. 
Rabaud,  1  Peters's  Rep.  499;  Paine,  580,  8,  C,  Judge  Story,  delivering  the  opinion  of 

*  See  NeUon  v.  Duboit,  13  Johns.  Rep.  175,  where  it  was  decided  that  a  blank  indone- 
ment  of  one's  name  on  a  note  not  negotiable,  intended  as  a  security  for  the  payment  of 
tiie  note,  and  written  at  the  making  of  the  note,  for  the  purpose  of  giving  the  maker  a 
credit,  was  an  original  undertoking,  and  not  within  the  stetute ;  and  that  the  gaaraa^ 
might  be  filled  up  at  any  time  before  the  trial.  To  the  same  point  see  Joeedyn  r.  Amety 
3  Mass.  Rep.  274 ;  Hunt  v.  Adame,  5  Id.  358 ;  White  v.  Hovland,  9  Id.  314 ;  Violet  v.  M(M| 
6  Cranch's  Rep.  151 ;  Story  on  Bills,  {  199-200. 
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bill  of  sale  of  goods  to  the  plaintiff,  in  consideration  of  a  debt  of  122L 
19«.  dne  from  «f.  A.  to  the  plaintiff,  and  the  plaintiff  being  about  to  sell 

the  Supreme  Court  of  the  United  States,  saja,  "The  terms  collateral  or  oriffinal  promise 
do  not  occur  in  the  statute,  and  haxe  been  introduced  by  courts  of  law  to  explain  its 
objects  and  expounds  its  true  interpretation.  Whether  hj  the  true  intent  of  the  statute 
it  was  to  extend  to  cases  where  the  collateral  promise,  so  called,  was  a  part  of  the  ori- 
ginal agreement,  and  founded  on  the  same  consideration,  moving  at  the  same  time 
between  the  parties ;  or  whether  it  was  confined  to  cases  where  there  was  already  a  sub- 
sisting debt  and  demand,  and  the  promise  was  merely  founded  upon  a  subsequent  and 
distinct  undertaking,  might,  if  the  point  were  entirely  new,  deserve  veiy  grave  delibera- 
tion. But  it  has  been  closed  within  very  narrow  limits  by  the  course  of  the  authorities, 
and  seems  scarcely  open  for  general  examination ;  at  least  in  those  states  where  the 
English  authorities  have  been  fully  recognized  and  adopted  in  practice.  If  A.  agree  to 
advance  B.  a  sum  of  money,  for  which  B.  is  to  be  answerable,  but  at  the  same  time  it  is 
expressed  upon  the  undertaking,  that  G.  will  do  some  act  for  the  security  of  A.  and 
enter  into  an  agreement  with  A.  for  that  purpose;  it  would  scarcely  seem  a  case  of  a 
mere  collateral  undertaking;  but  rather,  if  one  might  use  the  phrase,  a  trilateral  contract. 
Each  is  an  original  promise,  though  the  one  may  be  deemed  subsidiary  or  secondary  to 
the  other."  Again,  in  Towndey  v.  SumraUj  (2  Peters's  Rep.  182,)  the  same  learned  judge 
says,  "  If  A.  says  to  B.  pay  so  much  money  to  0.  and  I  will  repay  you,  it  is  an  origins^, 
independent  promise;  and  if  the  money  is  paid  upon  the  faith  of  it,  it  has  always  been 
deemed  an  obligatoiy  contract,  even  though  it  be  by  parol ;  because  there  is  an  original 
consideration  moving  between  the  immediate  parties  to  the  contract.  In  cases  not  abso^ 
lately  closed  by  authority,  this  court  has  already  expressed  a  strong  inclination  not  to 
extend  the  operation  of  the  statute  of  frauds  so  as  to  embrace  original  and  distinct  pro- 
mises made  bj  different  persons  at  the  same  time  upon  the  same  general  consideration." 

A  promise  to  satisfy  a  lien  upon  a  vessel  belonging  to  a  third  person,  which  was  ready 
for  sea,  in  consideration  that  the  plaintiff  would  su£fer  her  to  proceed  to  sea,  is  not  within 
the  sUtute.    Siaw  v.  PiffoUf  1  Nott  k  M'Gord,  124. 

If  A.  is  indebted  to  B.,  who  is  indebted  to  0.,  and  it  is  agreed  that  A.  shall  pay  B.'s 
debts  to  C,  if  there  be  a  new  consideration  moving  to  A.  from  0.,  or  if,  confiding  in  A.'b 
promise,  C.  discharges  B.  or  loses  or  abandons  a  security  on  him  which  he  had  before, 
the  undertaking  is  original,  and  need  not  be  in  writing.  AlUer^  if  the  original  debtor 
still  continue  Hable,  and  the  creditor  suffer  no  loss  or  probable  injury.  Jone$  v.  Ballard, 
2  Rep.  Con.  Ct.  113. 

Where  a  husband  and  wife  being  about  to  separate,  a  promise  was  made  to  the  hus- 
band by  a  third  person,  to  pay  for  the  board  of  the  children  of  the  wife  by  a  former 
husband,  if  he  would  sign  the  articles  of  separation,  it  was  held  that  the  promise  was 
not  within  the  statute.  Eughe%  y.  Creyon,  2  Rep.  Con.  Gt.  257.  See  also  M^Crea  v. 
Madden^  1  M'Gord,  486;  Atkinson  v.  Barfidd,  lb.  575  ;  M'Kmney  v.  QuiUer,  4  Id.  409. 

Where  A.  authorized  B.  to  say  to  a  merchant  "that  he.  A.,  would  pay  for  any  goods 
sold  to  his  son-in-law  G.,"  or  to  any  merchant  of  whom  G.  ** might  purchase,''  or  "might 
wish  to  purchase  goods,  that  he  would  pay  for  0."  a  certain  sum ;  this  was  held  to  be  a 
collateral  promise,  and  void  by  the  statute,  although  the  merchant  charge  the  goods  on 
his  books  to  A.  Cutler  v.  BinUm,  6  Rand.  609.  The  mischief  produced  by  want  of  a 
provision  in  Pennsylvania  by  which  9k parol  contract  to  pay  the  debt  of  another  is  void, 
has  induced  its  courts  to  lean  against  a  recovery  when  the  precise  terms  of  the  promise 
are  not  explicitly  shown.  SidweU  v.  Svant,  1  Penn.  385.  It  seems  the  statute  applies 
to  all  cases  of  suretyship  whether  the  ittnlertaking  be  subsequent  to  or  concurrent  with 
the  original  promise.  Rogtre  v.  Kneeland,  13  Wend.  114.  All  collateral  promises  for 
the  debt,  default,  or  miscarriage  of  another,  must  be  in  writing  expressing  the  considera- 
tion. Larson  v.  Wymanj  14  Id.  246.  Previously  to  the  revised  statute  in  New  York, 
it  was  sufficient  if  the  consideration  could  be  inferred  or  implied.  Parker  v.  WUeon,  15 
Id.  343.  A  promise  to  pay  the  debt  of  a  third  person  in  consideration  of  promisee  sur- 
rendering property  levied  on,  is  an  original  undertaking.  Merceir  v.  Andrews^  10  Id.  461. 
So  also  to  pay  for  building  a  house,  where  defendant  had  purchased  the  interest  of  the 
original  contractor.  King  v.  Deepard,  5  Id.  277.  So  a  promise  to  indemnify  another  for 
becoming  a  guarantee  for  a  third  person.  Chopin  v.  MetriUy  4  Id.  657.  See  Bbover  v. 
Morrii,  3  Ohio,  56.  If  A.  is  Indebted  to  B.  and  gives  him  an  order  for  certain  goods  on 
a  third  person  who  has  a  claim  against  A.,  and  agrees  with  B.  to  sell  the  goods  and  apply 
the  proceeds  equally  to  both  debts,  the  promise  is  not  within  the  statute.  Mark  v.  HaU, 
6  Halst  78.  Where  a  part^  by  a  written  agreement  acknowledges  to  have  received  a 
deed  conveying  land  to  a  third  person,  to  be  paid  for  in  a  specified  modej  and  at  its  foot 
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h]0  goods  in  satiBfaotion  of  hia  debt^  the  defendant  nnd^took  to  pay 
him  122L  19««  if  he  would  forbear  to  seU,  does  not  show  that  thia 
is  a  promise  to  pay  the  debt  of  another  with  sufEicient  distinctness  to 
bring  the  case  witlun  the  statate.(e)  A  written  proposal  to  pay  a  moiety 
of  the  debt  of  another,  if  the  creditor  will  at  a  specified  time  of  meeting 
accept  this  proposal  and  discharge  the  debtor,  is  not  binding  unless  the 
creditor  accede  to  the  terms  in  writing.(/)(l)    . 

Or  to  charge  any  Person  upon  any  Agreement  made  in  OonMerO' 

(e)  Barrdl  T.  TruneU,  4  Taunt.  IIT.  (/)  (?atffU  ▼.  JKK,  1  Stark.  N.  P.  C.  10. 

promises  to  see  the  contract  fulfilled,  such  promise  is  not  within  the  statute,  the  deliTezy 
of  the  deed  being  a  good  consideration.    St^metz  v.  Brookt^  10  Wend.  206. 

A  promise  by  Uie  defendant  to  indemnifj  the  plaintifl^  if  he  would  become  special  b&H 
for  a  third  person,  whom  the  defendant  was  bound  to  save  harmless  in  the  suit,  is  orig* 
inal.  Marriton  y.  SawUH^  10  Johns.  Rep.  242.  A  promise  bj  the  defendant  to  paj  for 
a  dinner  fhmished  for  others,  after  the  commencement  of  the  dinner,  is  not  binding 
without  a  note  in  writing,  the  dinner  not  having  been  originally  provided  at  the  reqaest 
and  on  the  credit  of  the  defendant.    T%U9ton  v.  NtUk»om^  6  Pick.  509. 

In  Maine  a  promise  to  paj  the  amount  of  an  execution  running  against  another,  is 
consideration  of  delay  to  give  it  out,  is  an  original  promise  for  a  sufficient  consideration 
and  not  within  statute  of  frauds.  Ru9$eU  y.  BabcQckj  2  Shep.  138.  If  a  stranger  to  the 
execution  request  an  officer  to  take  and  sell  goods  thereon,  and  verbally  promise  to  in- 
demnify him  for  so  doing,  such  promise  is  not  within  the  statute  of  fhiuda.  Ttm-  t. 
Northijfj  6  Shep.  113.  Whether  the  contract  of  one  who  engages  to  be  responsible  for 
another  is  to  be  regarded  as  original  and  Joint,  or  collateral,  must  depend  upon  the  in- 
tention of  the  parties  to  be  ascertained  from  the  nature  of  it  and  the  language  used. 
Norm  y.  Spencer j  6  Shep.  324. 

In  New  Hampshire  a  promise  in  consideration  that  the  promisee  ineurs  a  liability  to  a 
third  person,  is  an  original  promise,  and  not  within  the  statute  of  frauds.  UhderkiU  v. 
Oihiim,  2  N.  Hamp.  362.  Where  a  promise  to  pay  the  debt  of  another  is  founded  npoo 
a  new  consideration  distinct  from  and  independent  of  the  debt  and  one  which  passes 
between  the  parties  to  the  new  contract,  the  case  is  not  within  the  statute  of  frauds,  and 
no  writing  is  necessary  to  its  validity.  Allen  v.  Thamptim,  10  N.  Ham|r.  32.  Goods, 
with  an  inventory  and  a  declaration  of  trust,  were  delivered  to  assignees  to  be  disposed 
of  and  to  pay  the  specified  debts  of  certain  persons  named.  It  was  held  that  the  under- 
taking of  such  assignees  implied  in  their  acceptance  of  the  trust,  was  not  a  promise  to 
answer  for  the  debts  of  another,  within  the  statute  of  frauds.  Drakely  v.  V^^oreet^  3 
Conn.  272. 

It  was  agreed  between  A.  and  B.,  that  if  G.  would  enter  upon  the  land  of  D.  and  fish  la 
D.'s  mill  pond,  and  0.  should  be  prosecuted  therefor  by  D.,  B.  would  pay  A.  onc>half  of 
the  amount  which  D.  should  recover,  and  one-half  of  the  expenses  of  defending  the  suit. 
Held  that  the  undertaking  of  B.  was  an  original  one,  and  not  within  the  statute  of  fraads. 
Jforey  v.  Crawford^  16  Conn.  549.  A.  promised  B.  that  if  he  would  discharge  a  debt  of 
€.,  he  A.,  would  pay  it.  B.  accordingly  credited  C.  with  the  account,  and  charged  it  to 
A.,  by  A.'s  direction.  Held  that  this  was  an  original  and  not  a  collateral  promise.  Cor* 
belt  V.  Coehrany  3  Hill,  S.  G.  41.  The  pUintifTs  on  a  verbal  promise  of  the  defendants  to 
be  security  for  B.,  and  to  see  the  plaintiff^  paid  delivered  goods  to  B.,  and  charged  them 
to  the  defendant.  Held  that  the  defendant's  promise  was  collateral  and  void  by  the 
statute  of  Arauds.  Kurlock  t.  jBroum,  1  Richardson,  223.  A.  agreed  with  B.  to  take 
his  stock  in  trade  and  pay  his  debts.  A.  afterwards  verbally  promised  a  creditor  of  B. 
to  pay  his  debt  Held,  that  this  was  not  a  promise  to  pay  the  debt  of  another  within 
the  statute  of  frauds  but  an  original  undertaking.  M^KentU  v.  Jackeon^  4  Ala.  230.  The 
writing  "  Mr.  J.  8.  will  apply  to  you  for  the  rent  and  disposal  of  your  building  now  in 
charge  of  D.  K. ;  aay  arrangement  he  can  mi^  with  you  as  regards  renting  the  same 
I  will  be  responsible  for,"  signed  J.  D.  S.,  is  a  direct  and  original  promise  to  pay  if  such 
arrangement  should  be  made,  and  not  collateral.  BaUe  v.  Starr,  6  Ala.  697.  Consult  1 
Parsons  on  Contr.  353  ;  Addison  on  Contr.  942,  2d  Am.  Ed. 

(1)  A  verbal  agreement  to  become  bail  for  the  appearance  of  a  defendant,  is  witiiin 
the  operation  of  the  statute :  A  recognizance  or  engagement  in  writing  is  necessary. 
K.  This  case  arose  under  the  17th  section,  c.  165,  sess.  24,  of  the  Laws  of  New  YorL 
MJffUt  V.  Johneont  7  Johns.  Bep.  18. 
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Hon  of  Marriage. — ^It  is  now  settled,  notwithstanding  former  decisions 
to  the  oontrary,(^)  that  this  daose  does  not  extend  to  nmtual  promises 
to  marry :  consequently,  snch  promises  are  binding,  although  they  are 
not  reduced  into  writing  and  signed  by  the  party.(l)  The  plaintiff 
declared,(A)  that  in  consideration  of  her  having  promised  to  marry  the 
defendant,  he  promised  to  marry  her  at  his  father's  death;  and  averred 
that  the  father  was  dead,  but  the  defendant  had  refused  to  marry 
plaintiff,  and  had  since  married  A.  B.  On  non-assumpsit  pleaded,  and 
verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  this 
parol  promise  was  not  good  in  law.  But  (after  argument^  it  was  holden, 
that  the  case  was  not  within  the  statute;  for  that  this  clause  in  the 
statute  related  only  to  contracts  in  consideration  of  marriage ;  and  the 
defendant  having  married  another  person,  had  disabled  hmiself  from 
performing  the  promise;  the  plaintiff,  therefore,  could  not  apply  to  the 
spiritual  court  to  have  a  penormance  decreed,  and  consequently  was 
entitled  to  a  compensation  in  damages.(2) 

Or  upon  any  Uontract  or  Sale  rf  Lande^  ^c.  or  any  Interegt  in  or 
eoneeming  them. — ^It  must  be  observed,  that  the  statute  does  not  ex* 
pressly  and  immediately  vacate  such  contract,  if  made  by  parol  ;(3)  it 

(g)  PkOfot  T.  WaUet,  3  Lev.  65 ;  Freenl.  241,  8,  O, 

(h)  Cork  v.  Baker,  I  Str.  34 ;  HarriMon  t.  Cage,  Ld.  Raym.  386 ;  S.  P.  per  Ward,  G.  B., 
Cflrth.  467,  8. 

(1)  See  Ogden  v.  Ogdmy  1  Bland,  287. 

(2)  Marriage  alone  ia  not  part  performance,  Imt  if  the  man,  in  consequence  of  a  letter 
to  nimself,  hie  father  or  a  friend  promising  a  portion,  marriea,  it  is  a  performance.  Ogdtn 
T.  Ogdm,  1  Bland,  287. 

(3)  Parol  agreement  to  transfer  a  certificate  of  an  entry  for  land,  is  not  within  the 
statate.  Retd  r.  JtOreWj  5  Ohio,  385.  A  conyeyance  of  land  and  personal  property 
by  a  father  to  a  son,  who  verbally  agrees  to  convey  to  a  sister  after  the  fathers  death, 
or  pay  her  a  certain  sum,  is  within  the  statute.  The  promise  being  in  the  alternative 
makes  no  difference.  Nor  does  a  deliveiy  of  a  part  of  the  personal  property :  the  doc* 
trine  of  part  performance  being  confined  to  courts  of  equity.  Patterson  v.  Cunningham^ 
3  Fairf.  506.  Though  consideration  money  paid,  possession  taken  and  valuable  improve- 
ments made  oiider  parol  agreement  for  the  sale  of  lands  on  the  ground  of  part  perform* 
ance,  may  in  e<^|Uity  take  a  case  out  of  the  statute,  yet  a  part  performance  of  a  parol 
agreement  will  not  at  law  take  it  out  of  the  statate.  Per  Kent,  C.  J.  Jaekeon  v.  IHerc$f 
2  Johns.  221.  A  parol  promise  made  by  the  owner  of  lands  to  a  person  who  had  entered 
without  title  or  consent  of  the  owner  and  made  improvements  to  sell  them  to  him  is  void 
as  within  the  statute.  Frear  v.  Mardenlmrgh,  5  Johns.  272.  But  a  promise  to  pay  for 
improvements  on  the  land  is  not  within.the  statute.  lb.  A.  made  a  verbal  agreement 
with  B.  that  be  would  purchase  B.'s  lands  which  were  to  be  sold  on  execution  on  B.'t 
account.  A.  did  so  purchase  them  but  for  the  purpose  of  turning  the  purchase  to  hii 
advantage  entered  into  an  agreement  with  the  sheriff  to  retain  the  land  for  their  mutual 
benefit,  and  refused  to  relinquish  it  to  B.,  who  made  an  arrangement  with  the  judgment 
ereditor  for  the  payment  of  the  debt.  B.  brought  an  action  against  A.  for  the  violation 
of  this  agreement.  Held  that  it  was  within  the  statute  of  frauds.  Lambom  v.  Wateon, 
6  Ear.  k  J.  252.  Vide,  Lambcm  v.  Moore,  lb.  422.  Mere  payment  of  the  consideratioa 
money  does  not  take  a  parol  sale  of  lands  out  of  the  Ohio  statute  of  fi*auds.  Sitee  v. 
KdUr,  6  Ham.  483 ;  Pollaird  v.  Kinner,  lb.  528.  Part  performanee  may  take  a  case  out 
of  the  statute;  and  delivery  of  possession  on  a  parol  lease  is  sufficient  for  that  purpose* 
Moore  v.  Beaelj/,  3  Ham.  294.  Possession,  given  upon  a  parol  lease  of  lands  and  part 
performance  by  the  lessee,  take  the  case  out  of  the  Ohio  statute  of  Ihkuds.  WiUter  v. 
Fame,  1  Ham.  251. 

A  contract  in  relation  to  real  estate  to  be  binding  at  law,  must  be  in  writing,  and 
signed  by  the  party  to  be  charged,  or  by  some  other  person  by  him  thereunto  lawfully 
authorised.  But  if  the  writing  is  not  under  seal  the  authority  to  sign  for  another  need 
not  be  in  writing.    Blood  v.  Hardy,  3  Shep.  61.    A  conveyance  of  certain  lands  and 
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only  precludes  the  bringing  an  action  to  enforce  it,  by  charging  the 
contracting  party,  or  his  representatiyes,  on  the  gronnd  of  such  con- 
personal  property  was  made  bj  a  father  to  his  two  sons,  they  yerbally  agreeing  that 
after  their  their  father's  death  they  would  conyey  the  same  property  to  a  sister,  or  p«j 
$300  in  money.  Held  that  this  promise  conld  not  be  enforced  at  law,  being  within  ^t 
provision  of  the  statute  of  frauds  of  Maine,  c.  63,  {  I,  requiring  contracts  for  the  sale  of 
lands,  ^.,  or  any  interest  in  or  concerning  the  same  to  be  in  writing.  PcUterwon  t.  Cn- 
ninghamj  3  Fairf.  606.  A  contract  by  the  mortgagee  to  purchase  the  right  of  the  mort- 
gagor to  redeem  the  land  mortgaged  at  such  price  as  A.  B.  and  G.  shall  fix,  is  a  contraci 
for  the  sale  of  land  within  the  meaning  of  the  statute  of  frauds,  and  no  action  can  be 
maintained  upon  it,  unless  there  is  some  memorandum  of  it  signed  by  the  party  to  be 
charged.  Marble  ▼.  Marhlty  6  N.  Hamp.  374.  A.  agreed  by  parol  with  B.  who  was  in 
A.'s  service  that  if  B.  would  build  a  house  on  A.'s  land  for  his  own  use,  A.  would  con- 
rey  him  the  land  at  a  certain  price,  and,  if  he  left  his  service  within  five  years,  would 
purchase  of  him  the  house  and  lot.  Held  that  this  was  a  contract  for  the  sale  of  land 
and  void  within  the  statute.    FoUom  v.  Great  FaUt  Co,^  9  Id.  366. 

Where  a  contract  on  both  sides  is  for  the  sale  of  lands,  and  is  not  in  writing,  no  ac- 
tion at  law  can  be  maintained  upon  it.  Hihhard  v.  WkUneyy  13  Verm.  21.  Part  perform- 
ance of  an  oral  contract  for  the  sale  of  lands,  &c.,  does  not  take  such  contract  out  of  the 
operation  of  the  statute  of  frauds,  so  that  an  action  upon  it  may  be  maintained.  KU- 
der  V.  Huntf  1  Pick.  328.  By  an  indenture  between  the  plaintiff  and  defendant^  the  plain- 
tiff agreed  to  convey  to  the  defendant  a  house  lot  in  Boston,  ftte  from  incumbrances, 
and  the  defendant  agreed  to  indemnify  the  plaintiff  against  all  claims  in  consequence  of 
the  wall  of  the  house  on  the  adjoining  lot  being  set  partly  on  the  plaintiff's  lot.  Tbe 
plaintiff  subsequently  conveyed  the  lot  to  the  defendant,  and  at  his  request,  cancelled 
the  indenture,  and  certified  upon  it  that  it  had  been  fulfilled  on  the  part  of  the  defend- 
ant, and  thereupon  the  defendant  promised  verbally  that  if  any  claim  should  be  made 
and  enforced  against  the  plaintiff  respecting  the  wall  he  would  indemnify  the  plaintiff 
against  all  sums  that  he  should  be  so  obliged  to  pay,  and  all  costs  and  expenses.  The  de- 
fendant made  use  of  the  wall,  and  the  adjoining  owner  sued  the  plaintiff  on  that  account 
and  recovered  judgment.  It  was  held  that  the  defendant's  promise  was  not  a  contract 
concerning  an  interest  in  land,  within  the  meaning  of  the  statute  of  frauds.  Wdd  t. 
Nichole,  17  Id.  638. 

The  plaintiff  made  a  parol  agreement  for  the  purchase  of  a  parcel  of  land  with  a 
dwelling  house  thereon  of  the  defendant,  and  paid  the  purchase  money,  taking  a  written 
receipt  that  it  was  paid  for  the  state,  the  defendant  undertaking  to  procure  a  discharge 
of  a  mortgage  on  the  estate,  and  which  he  accordingly  did ;  but  before  the  deed  was 
given  or  tendered  to  the  plaintiff  the  house  was  destroyed  by  fire.  It  was  hdd  that  the 
payment  did  not  take  the  contract  out  of  the  statute  of  frauds,  and  that  the  plaintiff  was 
entitled  to  recover  back  the  money  on  the  ground  of  a  failure  of  the  consideration. 
TKompaon  v.  Oould^  20  Pick.  134.  In  Connecticut  a  parol  promise  to  convey  lands  is 
void  by  the  statute  of  frauds.  Tamter  v.  Broekway^  1  Root,  69.  A  parol  agreement  for 
the  sale  of  lands  executed  on  one  part  is  not  within  the  statute  of  frauds.  Clark  t. 
Bravmj  lb.  77. 

In  New  York  a  contract  for  the  sale  of  lands  is  valid  within  the  statute  of  frauds  if 
it  is  signed  by  the  party  to  be  charged  therewith^  Edwarde  v.  Inturance  Co,,  21  Wend. 
467.  A  parol  contract  to  pay  for  certain  services  by  the  conveyance  of  a  piece  of  land, 
the  services  being  performed  pursuant  to  the  contract,  is  not  void  by  the  statute  of 
frauds  ,*  but  the  value  of  the  services  may  be  recovered,  and  the  value  of  the  land  prom- 
ised, may  be  resorted  to  as  the  measure  of  damages  though  the  contract  to  convey  tbe 
land  cannot  be  enforced.  Burlmgame  r.  BurUngarMy  7  Cow.  92.  An  agreement  for  the 
sale  of  growing  trees  with  a  right  to  enter  on  the  land  at  a  future  time  and  remove  them 
is  '*  a  contract  for  the  sale  of  an  interest  in  lands,"  and  to  be  valid  must  be  in  writing 
Oreen  v.  Armetrong^  1  Denio,  660.  The  distinction  on  this  subject  stated  per  Beardsley 
J.  lb. 

In  Pennsylvania  a  parol  contract  for  the  purchase  of  lands  is  void  by  the  statute  of 
fttiuds,  though  the  purchase  money  be  paid.  Parker  v.  WdU^  6  Whart.  163.  To  take 
a  parol  gift  of  lands  out  of  the  statute  of  frauds,  the  grantee  must  have  made  beneficial 
improvements.     Waek  v.  Sorber,  2  Whart.  387. 

Where  an  entire  contract  for  the  sale  of  lands  is  partially  within  the  statute  of  frauds 
the  whole  is  avoided  by  it ;  but  it  is  not  where  the  contract  is  proved  and  partly  execu- 
ted. Dock  V.  Hart,  7  Watts  k  Serg.  172.  The  delivery  of  possession  of  part  of  the 
property  in  compliance  with  a  parol  contract  for  the  sale  of  land,  is  not  such  an  ezecn- 
tioti  of  it  as  will  take  it  out  of  the  operation  of  the  statute  of  frauds  and  peijniies. 
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tract,  and  of  some  supposed  breach  '''thereof.  Hence,  if  the  [  '^'SST  ] 
contract  be  executed,  the  parties  cannot  treat  it  as  a  nnllity.(«) 
An  agreement  conferring  an  exclnsive  right  to  the  vestnre  of  land,(A;) 
during  a  limited  time  and  for  given  purposes,  is  a  contract  or  sale  of 
an  interest  in,  or  at  least  an  interest  concerning,  lands;  therefore,  an 
agreement  to  sell  a  growing  crop  of  mowing  hay,  to  be  mowed  and 
made  into  hay  by  the  purchaser,  requires  a  written  agreement.  So 
also  a  sale  of  growing  poles,(Q  or  of  growing  underwood,(m)  or  of  grow- 
ing fruit,(n)  is  within  the  4th  section.  Ind^itatiu  assumpsit  for  a  crop 
of  potatoes  bargained  and  sold,(<>)  and  dug  up  and  carried  away  by 
virtue  of  such  bargain  and  sale.  On  the  21st  day  of  November,  1807, 
the  defendant  purchased  of  the  plaintiff,  by  parol,  at  so  much  per  sack, 
a  crop  of  potatoes  then  in  the  ground.  The  defendant  was  to  dig  them 
up  and  remove  them  without  delay,  as  the  plaintiff  wanted  the  ground 
for  other  purposes.  The  defendant  accordingly  dug  up  and  carried 
away  more  than  half  the  crop,  but  was  prevented  by  the  frost  from 
taking  the  remainder.  The  plaintiff  brought  his  action  to  recover  the 
value  of  the  whole  crop.  The  defendant  paid  into  court  a  sum  of 
money  equivalent  to  the  value  of  that  portion  of  the  crop  which  he  had 
taken.  It  was  objected,  that  this  was  a  contract  or  sale  of  an  in- 
terest in  land.  But  per  Lord  EUenboroughy  0.  J,  The  liberty  which 
the  defendant  had  of  entering  the  close  for  the  purpose  of  taking  the 
crop,  amounted  to  an  easement,  and  nothmg  more.  No  interest  in  the 
land  itself  passed,  or  was  intended  to  pass,  by  the  contract.  The 
defendant  could  not  have  maintained  ejectment  to  recover  possession  of 
the  crop.  In  this  respect  the  case  differed  materially  from  that  o£ 
Orodw  V.  Wad9Worihj  which  he  was  not  disposed  to  extend ;  in  that 
case  the  subject-matter  of  the  contract  was  the  prima  veftura^  for  which 
ejectment  lies,  as  does  also  trespass  qiiare  clatuum  fregit.  But  trespass 

(•)  Ver  BUenb&reuffhj  G.  J.,  deliyering  the  opinion  of  the  court  in  Crothyr,  Wadsworth, 
6  East  602. 

(k)  Crosby  V.  Wadswcrth,  6  East,  602 ;  CarrinffUm  ▼.  RooUj  2  H.  &  W.  248. 

u)  Teal  Y.  Auty^  2  Brod.  k  Bingh.  99 ,  4  Moore,  642.  See  howereri  Smith  ▼.  Sunram^ 
9  B.  A:  G.  561  ;  4  M.  ft  Rj.  455. 

(m)  SeorM  y.  BoxaU^  1  T.  ft  J.  396.  (n)  RodvotU  y.  PhUltpa,  9  M.  ft  W.  501. 

(o)  Parker  y.  Stainland,  11  East,  362.  But  see  Mayfieldr,  WadtUy,  3  B.  ft  G.  364; 
6  D.  ft  Ry.  224. 


AUtria  EftaU,  1  Watts  ft  Serg.  383.  A  parol  sale  of  land  by  one  tenant  in  common  to 
a  co-tenant  to  be  good  under  the  Pennsylyania  statute,  must  be  accompanied  by  actual 
possession  and  part  payment,  or  making  improyements.  OaU>re€Uhr,  Oalbreathy  5  Id.  p. 
146.  A  parol  partition,  followed  by  a  seyeral  possession  by  the  tenants  in  common,  is 
within  the  statute  of  frauds  of  New  Jersey,  and  inyalid  between  the  parties  and  those 
claiming  under  them.    Den  y.  Lonyttrethj  3  Har.  405. 

In  Mississippi  a  parol  contract  for  Uie  sale  of  land,  although  performed  in  part  by 
dellyery  of  possession  cannot  be  enforced  in  a  court  of  law.  Payson  y.  Weet,  Walker 
515.  An  ageeement  respecting  the  title  and  boundary  of  land  is  within  the  Tennessee 
•tatute  of  fhkuds,  and  must  be  in  writing.  Carraway  y.  Anderaon,  1  Humph.  61.  Under 
the  Tenuessee  statute  of  frauds  the  authority  of  an  agent  who  giyes  a  written  lease  of 
land  need  not  be  in  writing.    Johnson  y.  Somera.  lb.  268. 

If  a  purchaser  of  land  in  possession  of  a  tenant  under  a  written  lease  make  a  parol 
lease  of  the  land  to  the  same  tenant  which  is  within  the  statute  of  frauds,  the  continu- 
ance of  possession  by  the  tenant  without  any  new  dellyery  will  be  considered  as  the 
underwritten  lease,  and  therefore  not  operate  to  take  the  parol  lease  out  of  the  statute. 
Armstrong  y.  CatUnhom,  11  Ohio  265. 
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qtiare  elausum  fregit  coald  not  be  brought  by  this  defendant  for  a  tres- 
pass to  the  dose  in  which  the  crop  of  potatoes  grew.  It  did  not  follow, 
that,  because  the  crop  of  potatoes  was  not  at  the  time  of  the  contract 
a  chattel,  it  was,  therefore,  an  interest  in  land,  BayUjfj  J.^  said,  it 
was  a  thing  whose  growth  was  at  an  end,  and  in  this  respect  dis^- 
gnishable  from  the  case  of  Bristow  t.  Waddington^{p)  which  was  a 
contract  for  the  next  year's  crop  of  hops;  and  that  he  oonsidared  die 
land  merely  as  a  warehouse,  and  that  the  contract  was  substantially 

the  same  thing,  as  if  the  potatoes  had  been  deposited  in 
[  *858  ]  *a  warehouse  at  the  time  of  the  sale.     And  if  the  potatoes 

had  been  sold  while  growing,  and  at  so  much  per  acre,(9)  (o 
be  dug  and  carried  away  by  the  purchase,  without  any  time  limited; 
or  if  Siey  had  been  in  a  gromng  state,  and  sold  by  the  coTer,(r)  to  be 
turned  up  by  the  seller;  or  if  they  had  been  sold  in  a  similar  state  at 
so  much  per  sack,(«)  to  be  du^  by  the  purchaser  at  the  usual  time,  and 
to  be  then  paid  for;  the  decision  would  haye  been  the  same,  that  such 
sales  do  not  fall  within  the  4th  section.(l)  Plaintifi(^]  and  defendant 
orally  agreed,  ^in  August,}  that  defendant  should  give  iSl  for  the  crop 
of  com  on  plaintiff's  land,  and  the  profit  of  the  stubble  afterwards ; 
that  plaintiff  was  to  hare  liberty  for  his  cattle  to  run  with  defendant's; 
and  that  defendant  was  also  to  have  some  potatoes  growing  on  tbe  land, 
and  whatever  lay  grass  was  in  the  fields;  defendant  was  to  harrest  tho 
corn  and  dig  up  the  potatoes;  and  plaintiff  was  to  pay  the  tithe.  It 
was  holden,  that  it  did  not  appear  to  be  the  intention  of  the  parties  to 
contract  for  any  interest  in  land,  and,  therefore,  not  within  the  statute 
of  frauds,  but  a  sale  of  goods  and  chattels,  as  to  all  but  the  lay  grass, 
and,  as  to  that,  a  contract  for  the  agistment  of  the  defendant's  cattle. 
A  parol  ag^ement  for  the  sale  of  crops  may  be  good  between  an  out- 
going and  incoming  tenant,  for  th^e  would  be  no  sale  of  any  interest 
in  the  land,  for  that  would  come  from  the  landlord.(u)  But  where  a  land- 
lord agreed  to  let  a  farm  by  parol,  and  the  tenant  was  to  take  the 
growing  <arops  and  pay  for  them,  and  also  for  the  work,  labour,  and 
materials  in  preparing  the  land  for  tillage;  it  was  holden,  that  the  case 
was  within  the  4th  section.  At  the  time  when  the  contract  was  made, 
the  crops  were  growing  upon  the  land,  the  tenant  was  to  have  had  the 
land  as  well  as  the  crops,  and  the  work,  labour,  and  materials  were  so 
incorporated  with  the  land  as  to  be  inseparable  from  it.(a;)  An  action 
of  ind^ita;tus  as$umpsity(f/)  with  a  count  on  a  quantum  meruitj  for 

(p)  2  Bos.  k  Pul.  462,  i&  which  case  the  qaestion  indirectly  arose,  bat  did  not  require 
decision.    See  ae  to  the  authori^  of  this  case,  RodweU  t.  PkOUpt,  9  M.  Ie  W.  503. 
(q)  Warwick  y.  Bruce,  2  M.  &  S.  206. 
[rj  Svafu  V.  RoherU,  6  B.  &  G.  829  ;  8  D.  Ifc  Rj.  611. 
«)  Sahuhury  y.  MaUhew,  4  M.  &  W.  343. 
U)  Jonet  T.  Flint,  10  A.  k  E.  763 ;  2  P.  Ifc  D.  694. 
u)  Maiifficld  V.  WadtUy,  3  B.  Ifc  G.  367  ;  6  D.  Ifc  By.  224. 
[x]  E,  of  Falmouth  Y.  Fhomat,  1  Gr.  &  M.  89  ;  3  Tjrw.  26. 
[y)  PoukcTY,  KOUngbtek,  1  Bo«.  &  Pnl.  89T. 
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(1^  A  parol  agreement  for  the  sale  of  a  crop  of  growing  com,  was  holden  not  to  be 
within  the  Btatnte.  Neweomb  r.  Ramor,  2  Johns.  Itop.  421,  n.  (o^.  So  of  an  agreemoil 
by  parol,  for  the  sale  of  growing  wheat    Awim  y.  Sawyer,  9  Gow.  39.    Gontiscts  for 


the  sale  of  pews  in  a  church  are  held  to  be  within  the  Statute  of  Frauds.    Fre^ort  ▼. 
Bartol,  3  Greeul.  340.    Consult  2  Parsons  on  Gontr.  311-314. 
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moities  of  crops  of  irheat  sold  by  the  plaiiitiff  to  tke  defendant,  and 
acccNrdingly  reaped  for  his,  the  defendant's  own  use ;  and  also  a  eoont 
for  money  had  and  received.  The  case  was,  that  the  plaintiff,  by  a 
parol  agreement,  had  let  land  to  the  defendant,  for  which  he  was  to 
take  twosoccessiye  crops,  and  to  raider  the  plaintiff  a  moiety  of  the  crops 
in  lien  of  rent.  While  the  crops  of  the  second  year  were  on  the  ground, 
an  appraisement  of  them  was  taken  by  both  parties,  and  the  value 
ascertained.  The  defendant  having  afterwards  refused  to  pay  a  moiety 
of  the  value,  this  action  was  brought.  It  was  objected,  on  a  case 
reserved,  that  the  agreement  was  within  the  statute,  because  it  related 
to  land;  but  the  court  overruled  the  objection;  JEyrcj  C.  J., 
observing,  that  *the  circumstance  of  the  appraisement  seemed  [  ^859  ] 
to  put  an  end  to  this  point.  It  was  true,  that,  as  the  ease 
originally  stood,  the  plaintiff  had  a  claim  to  a  moiety  of  the  produce  of  the 
land,  under  a  special  agreement;  but  that  special  agreement  was  executed 
by  the  appraisement.  This  circumstance  of  the  appraisement  afforded 
clear  proof  that  the  plaintiff  sold  what  the  defendant  had  agreed  was  his ; 
and  the  price  having  been  ascertained,  brought  this  to  the  case  of  an  action 
for  goods  sold  and  delivered.(l}  Where  tenant,  on  expiration  of  term 
being  about  to  remove  fixtures,  to  which  he  was  entitled,  agreed  to  sell 
them  to  his  landlord  at  a  valuation,  which  was  afterwards,  and  after  the 
time  expired,  made  and  signed  hj  the  two  brokers;  it  was  holden,(2)  that 
this  was  not  a  sale  of  any  interest  m  land.  But  although  the  contract  is  not 
itself  wholly  void^a)  under  the  statute,  merely  on  accoimt  of  its  being 
by  parol,  so  that,  if  the  same  is  executed,  the  parties  cannot  treat  it  as 
a  nullity ;  yet  i^ile  it  remains  executory,  it  may  be  discharged  by 
parol,  before  anything  is  done  under  it  which  can  amount  to  a  part  exe- 
cution of  it.  An  agreement  to  occupy  lodgings  at  a  yearly  rent,  pay- 
able in  quarterly  portions,  (the  occupation  to  commence  at  a  future 
day,)  is  an  agreement  relating  to  an  interest  in  land,  within  the  mean- 
ing of  this  clause.(ft)  A.,  being  possessed  of  a  messuage  and  premises 
for  the  residue  of  a  certain  term  of  years,  agreed  with  B.  to  relinquish 
possession  to  him,  and  to  suffer  him  to  become  tenant  thereof  for  the 
residue  of  the  term,  in  consideration  of  B/s  payine  a  sum  of  money 
towards  completing  some  repairs.  It  was  holden,^)  that  this  was  an 
agreement  relating  to  the  sale  of  an  interest  in  land,    lliis  clause  com* 

!)rehends  sales  of  land  by  auction  as  well  as  other  sales  ;(c2)  hence,  where 
and  had  been  sold  by  auction,  and  the  contract  having  been^abandoned, 
an  action  was  brought  to  recover  the  deposit,  in  which  action  the  plain- 
tiff declared  speeiuly  on  the  contract ;  it  was  holden,  that  it  wa^  in- 
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ff)  BdUm  ▼.  Runder,  1  Gr.  M.  A;  K  266.  {a)  Crothy  y.  Wadtworth,  6  Easti  602. 

[b)  Inman  r,  SUtmp,  1  Stark.  N.  P.  C.  12,  Ld.  BUenborau^hj  0.  J.,  recognised  in  E<fy$ 
T.  atraford,  ante,  p.  843. 

(e)  BuUemert  v.  Hayei,  6  H.  &  W.  466. 

{d)  Walker  T.  CoMtabU,  2  Sap.  K.  P.  0.  669 ;  1  Bob.  &  Pal.  806,  per  JSnktMy  C,  in 
BuekmuuUr  T.  Harrop,  T  yee.  341. 


(1)  ''The  contract,  if  it  had  originallj  concerned  an  interest  in  land,  after  the  agreed 
•QDBtltation  of  pecuniary  yalne  ftnr  spedfic  produce,  no  longer  did  so :  It  was  originally 
an  agreement  to  render  what  should  have  become  a  chattel, «.  0.,  part  of  a  sereral  crop 
in  that  shape,  in  lien  of  rent;  and  by  a  subsequent  agreement  it  was  changed  to  money 
instead  of  remaining  a  tpecific  render  of  produce."    Per  BOenborimgh,  C.  J.,  6  East,  613. 
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cumbent  on  the  plaintiff  to  prove  a  contract  in  writing,(e)  in 
[  *860  ]  the  manner  specified  '^'in  the  statnte;  and  that  the  enti7  by 

the  auctioneer  of  the  buyer's  name  could  not  be  considered  as 
a  sufficient  memorandum  and  signature  of  the  agreement  so  as  to  satisij 
the  requistions  of  the  statute :  although  a  different  doctrine  had  been 
laid  down  with  regard  to  the  17th  section,  relating  to  the  sale  of  goods, 
upon  the  construction  of  which  it  has  been  holden,(/)  that  the  auctioneer 
must  be  considered  as  the  agent  of  both  parties,  and  a  memorandum 
made  by  him  sufficent  to  bind  the  bargain.  But  in  a  latter  case  of  Em- 
merBon  y.  ncelis^{g)  it  was  solemnly  decided  that  a  signing  by  the  auc- 
tioneer is  a  signing  by  an  agent  for  the  purchaser,  althou^  the  contract 
be  a  contract  for  the  sale  of  an  interest  in  land.(l)  N.  The  purchaser 
was  not  present  at  the  sale,  but  bid  by  an  agent.  The  entry  of  the 
name  of  the  best  bidder  by  the  auctioneer  in  hu  book,  is  just  the  same 
as  if  the  bidder  had  written  his  own  name.  But  putting  down  the 
name  in  catalogue,  neither  attached  to,  nor  referring  to,  conditions  of 
sale,  will  not  8uffice.(A)(2)  See  cases  decided  upon  the  17th  section, 
fo%ty  p.  870,  and  anJUj  tit.  ^^  Auction,"  p.  179. 

U)  Stan^fiddy,  Johnson,  coram  Fyre,  G.  J.,  1  Esp.  N.  P.  G.  101.  But  see  the  remuh 
of  JSldon^  G.,  in  Coles  y.  IVecothiek,  9  Yes.  Jan.  249,  adopted  b^  Enkme^  G.,  in  Buehmat" 
ter  y.  Harrop,  uh,  sup, 

(J)  Simon  T.  Metivter,  1  Bl.  R.  599 ;  3  Burr.  1931,  recognized  as  to  this  point,  in  Sadi 
Y.  WhiUhouse,  1  East,  R68. 

[ff)  2  Taunt.  38,  recognised  in  White  t.  Proctor^  4  Taunt.  209. 

[h)  Kenworthy  y.  Sehofield,  2  B.  Ie  G.  945. 
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(1)  S.  P.  Cleaves  y.  Fossy  4  Greenl.  1 ;  Alna  y.  Plummer,  lb.  258.  And  it  was  held,  in 
the  last  case,  that  a  memorandum  entered  bj  a  clerk  of  the  auctioneer,  is  sufficiejit,  if 
made  in  the  presence  of  the  parties  and  the  auctioneer.  In  South  Garolina,  also,  i%  ii 
held,  that  the  note  or  memorandum  of  the  auctioneer  is  sufficient  within  the  statute. 
Davis  y.  Robertson,  1  Rep.  Gon.  Gt.  71.  But  the  entry  of  a  clerk  is  not  sufficient.  Mttt' 
dotos  y.  Meadows,  3  M'Gord,  458.  See  Thomas  y.  TVtuteeSf  j'C,  3  Marsh,  299 ;  Martin  t. 
MFaden,  4  Littel,  240. 

(2)  An  agreement  to  paj  a  person  for  improyements  which  he  had  made  on  land,  is 
only  an  agreement  to  pay  for  the  work  and  labor  which  had  been  bestowed  in  the  waj 
of  improyement,  and  is  not  within  the  statute.  Frear  y.  Hardenhurgh^  Johns.  Rep.  271 ; 
Benedict  y.  Bebee,  11  Id.  145.  S.  P.  Lower  y.  Winters,  7  Gow.  263.  But  where  the  con- 
tract was  to  pay  for  the  improyements  after  the  expiration  of  a  year,  it  was  held  to  be 
within  the  statute.  lb.  An  agreement  to  sell  the  possession  of  land  is  within  the  sta- 
tute. Howard  y.  Boston,  7  Johns.  Rep.  205.  An  agreement  not  to  use  a  pasture,  of 
which  one  is  possessed  under  a  lease,  is  within  the  statute.  Tryon  y.  Mooney,  9  Johns. 
Rep.  358.  An  agreement  to  open  a  road  and  remoye  a  fence,  is  not  within  the  statnte. 
Storms  Y.  Snyder,  10  Johns.  Rep.  109. 

A  parol  contract  for  the  exchange  of  lands,  is  yoid  by  the  statute.  Bice  y.  Pset,  15 
Johns.  Rep.  503.  Specific  execution  of  a  parol  agreement  of  exchange  of  land,  will  be 
decreed  in  equity,  executed  in  whole  or  in  part    Johnston  y.  Johnston,  6  Watts,  370. 

A  parol  agreement  to  extend  the  time  of  performance  of  coyenants  for  the  conyeyance 
of  land  is  yoid.  ffasbrouck  y.  Tappen^  1 5  Johns.  Rep.  200.  See  Bishop  Y,LitHe,  5  GreenL 
362. 

The  Supreme  Gourt  of  New  York  haye,  in  two  cases,  expressed  a  strong  opinion  thst 
a  parol  agreement  by  the  purchaser  of  lands,  at  a  sale  by  a  sheriff  or  loan  officer,  to  buy 
it  in,  on  account  of  the  owner,  and  reconyey  it  to  him  on  being  paid  the  purchase-mone^, 
is  yoid  by  the  Statute  of  Frauds.  SherriU  y.  Crosby,  14  Johns.  Rep.  36S;  Mall  y.  Skultz^ 
4  Id.  240.  In  Peebles  y,  Reading,  8  S.  &  R.  484,  it  was  held,  that  parol  eyidence  wu 
admissible  of  declarations  by  a  yendee  of  land  at  a  sheriff's  sale,  that  he  was  buying  for 
the  former  owner ;  but  such  eyidence  was  to  be  receiyed  with  great  caution. 

The  right  to  flow  the  lands  of  another  in  order  to  raise  water  sufficient  for  a  mill,  under 
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Or  upon  any  Agreement  that  is  not  to  he  performed  vnthin  the  Space 
of  One  Year  from  the  making  thereof] — Tola  clause  extends  to  those 
cases  only,  where,  by  the  express  agreement  of  the  party,  the  act  is 
not  to  be  performed  within  a  year.(l)  Hence  it  has  been  holden,(2) 
that  a  promise  to  pay  money  on  the  return  of  a  ship,  which  happenea 
not  to  retam  within  two  j^ears  after  the  promise  made,  was  not  within 
the  statate  ;  for,  by  possibility,  the  ship  might  have  returned  within  a 
year.  So  where  an  action  was  brought  upon  an  affreement,(i)  in  which 
the  defendant  promised,  for  one  guinea,  to  give  Uie  plaintiff  so  many 
on  the  day  of  his  marriage.  The  marriage  did  not  take  effect  until 
nine  years  after  the  agreement;  and  the  question  was,  whether  the 
agreement  ought  to  have  been  in  writing.  JEToft,  C.  J.,  (before  whom 
the  cause  was  tried,)  advised  with  all  the  judges ;  and  it  was  said  by 
the  majority  of  them,  (for  there  was  a  diversity  of  opinion,  and  HoU 
differed  from  a  majority,)(2)  ^^  Where  the  agreement  is  to  be 
performed  upon  a  ^contingency,  and  it  does  not  appear  on  the  [  *861  ] 
jdee  of  the  agreement  that  it  is  to  be  performed  after  the  year, 
there  a  note  in  writing  is  not  necessary ;  for  the  contineency  might  hap* 
pen  within  the  year ;  but  where  it  appearSy  from  the  wnole  tenor  of  the 
agreement,  that  it  is  to  be  performed  after  the  year,  there  a  note  in  wri- 
ting is  necessary,"  So  where  the  plaintiff  declared,(Q  that  the  de- 
fendant's testator,  in  consideration  that  the  plaintiff  would  become  his 
housekeeper,  and  take  upon  herself  the  care  and  management  of  his 
family,  as  long  as  it  should  please  both  parties,  undertook  to  pay  her 
wages  at  the  rate  of  £  for  one  year,  and  also  by  his  wUl  to  be- 

queath her  an  annnity  of  £  for  life^  payable  yearly  from  the  day 
of  his  death ;  and  then  averred  that  she  became  his  housekeeper,  and 
80  continued  for  three  years  and  upwards,  but  that  the  defendant's  tes- 
tator had  not  bequeathed  her  the  annuity ;  the  agreement  having  been 

(t)  By  tlie  judges,  «z.  rel.  Treby^  0.  J.,  Ancn,^  Salk.  380,  recogniEed  hj  WUtnot^  J.,  in 
3  Bqit.  1281. 

Ik)  PtUr  V.  Comj^ton^  Skin.  363,  cited  by  DmUtm,  J.,  in  Fentan  y.  EmblerM^  3  Borr. 
1281. 

{!)  Fenian,  y.  Bmbkrtj  Exor,,  3  Burr.  1278 ;  1  Bl.  B.  853,  S,  C, 

a  statate  of  Siaine,  subject  to  the  claim  of  the  owner  for  damages,  need  not  be  proved  in 
writing,  nnder  the  Statute  of  Frauds.     Clement  y.  Durgm,  6  Oreeni.  1. 

The  statute  applies  to  a  mere  promise  by  one  to  pay  money  to  another,  as  well  as  to 
a  mutual  agreement,  where  each  party  stipulates  to  do  something.  Cahot  y.  Jffaskintj  3 
Pick.  83. 

A  parol  contract  to  pay  for  senrices  on  their  being  performed,  by  conveying  a  certain 
piece  of  land,  is  not  void  by  the  statute ;  but  the  value  of  the  senrices  may  be  recovered 
according  to  the  value  of  Uie  land  promised,  which  may  be  resorted  to  as  a  measure  of 
damages,  though  the  contract  to  conyey  the  land  cannot  be  enforced.  BwrUngame  v. 
BurUngame^  7  Cow.  92. 

(1^  See  Moore  y.  Fox^  10  Johns.  244. 

(2)  If  the  marriage  had  taken  effect  within  the  year,  aU  the  judges  agreed  no  writing 
was  necessaiy ;  but  as,  in  the  case  before  them,  the  marriage  did  not  happen  within  the 
year,  but  nine  years  after  the  promise,  HoU^  0.  J.,  and  the  minority  of  the  judges,  were 
of  opinion  that  it  ought  to  haye  been  in  writing,  because  the  design  of  the  statute  was, 
not  to  trust  to  the  memory  of  witnesses  for  a  longer  time  than  one  year.  See  Smith  y. 
Watally  Lord  Baym.  316,  17,-  Wiihere  v.  Richardson,  6  Monr.  94.  Jffoltj  G.  J.,  had  ex- 
pressed the  same  opinion  with  respect  te  the  necessity  of  the  contingency  happening 
within  the  year  in  order  to  take  a  case  out  of  the  statate,  in  I^aneom  y.  Foster ,  Skin. 
326. 
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by  parol,  it  was  contended  that  the  case  was  within  the  statute,  far  it 
could  not  be  performed  on  the  part  of  the  testator  within  a  year;  lar 
a  whole  year  from  his  death  was  to  elapse,  before  the  annnity,  or  anj 
part  of  it,  would  become  payable.  To  this  it  was  answered  thai  the 
action  was  brought  for  the  testator  not  having  done  what  he  ought  to 
have  done  in  his  lifetime,  vtr.  bequeathing  the  annuity  by  will,  whidi 
might  have  been  done  within  the  year.  The  court  held  the  case  not 
within  the  statute ;  and  Denison^  J.,  said,  ^'The  statute  of  frauds  plam- 
ly  means  an  agreement  not  to  be  performed  within  the  space  of  a  year, 
and  expressly  and  specifically  so  agreed.  A  contingency  is  not  within 
it,  nor  any  case  that  depends  upon  a  contingency.  It  does  not  extend 
to  cases,  where  the  thing  may  be  performed  within  the  year."  Nor  to 
a  case,  where  the  work  agreed. to  be  done  was  done  entirely  within  the 
year,(ni)(l)  and  it  was  the  intention  of  the  parties,  founded  on  a  reason- 
able expectation  that  it  should  be  so ;  although  no  time  was  fixed  by 

(ill)  Donellan  v.  Beadj  3  B.  Ifc  Ad.  906,  distanguUhing  BoydM  t.  Drummond^  poat^  pi 
862. 

(1)  VHisre  the  time  for  the  complete  performance  of  a  contract  is  to  be  eatmded  b^ 
yond  a  year,  the  ^i  that  a  part  performance  is  to  be  made  withlh  the  year  bj  agree- 
ment, does  not  take  the  contract  out  of  the  Statute  of  Frauds.  Herrin  t.  Butters,  2  App. 
119.  To  bring  a  case  within  the  Statute  of  Frauds,  it  must  hare  been  expressly  stipo- 
lated  by  the  parties,  or  it  must,  upon  a  reasonable  construction  of  their  contract,  appesr 
to  have  been  understood  by  them,  that  the  contract  was  not  to  be  performed  within  a  year. 
'lb.  A  contract  for  work  and  labor  to  be  begun,  but  not  completed,  within  one  year 
from  the  making  thereof,  is  within  the  Statute  of  Frauds,  and  must  be  in  writiog. 
MinckUy  y.  SouihgaU^  11  Verm.  428. 

A.  and  B.  were  co-trustees  of  the  estate  of  a  minor,  and  it  was  rerbaUy  agreed  bctwtea 
them  that,  in  consideration  that  A.  should  be  permitted  to  employ  the  tru^  fund  in  trade, 
on  his  own  account,  for  the  term  of  three  years,  he  would  pay  the  interest  thereon  to  the 
cutui  que  truttf  and  would  also  pay  in  goods,  to  B.,  $160  per  year,  for  three  years.  Held, 
that  the  whole  contract  was  Toid  by  force  of  the  Statute  of  Frauds,  it  being  to  be  per> 
formed  in  part  within  one  year,  and  in  part  thereaiUr.  Foot  ▼.  Bmerson^  10  Yerm.  338. 
A  parol  contract  is  not  Toid  by  the  Statute  of  Frauds  of  Massachusetts,  as  an  agreement 
not  to  be  performed  within  a  year  from  the  making  thereof,  if  the  performance  of  it  de- 
pends upon  a  contingency  which  may  happen  within  a  year,  although,  in  fiiet,  it  do  not 
•happen  till  after  the  expiration  of  the  year.    JPiten  y.  Wtttborouffk,  19  Pick.  364. 

In  an  action  by  a  surety  on  an  administration  bond,  against  a  co-surety,  far  contriba- 
tion,  it  appeared  that  the  defendant  signed  the  bond  at  the  request  of  the  plaintitT,  and 
upon  the  plaintifTs  yerbal  promise  to  saye  him  harmless.  Held,  that  as  this  promise 
might  be  performed  within  a  year,  it  was  not  required  by  the  Statute  of  Frauds  to  be  ia 
-writing.  Blake  y.  CoUf  22  Pick.  9*1.  Where  a  contract  within  the  statute  is  lawAiIIy 
rescinded,  either  party  may  hayean  action  against  the  other  for  the  repayment  of  money 
adyanced,  or  for  labor  performed,  or  the  return  of  anything  deliyered  under  the  contract, 
and  may  support  such  action  by  parol  eyidence.  Sherburne  y.  IViiZ^,  5  Mass.  133,  139; 
Kidder  y.  Hvnt^  1  Pick.  328.  An  agreement  which  may  or  may  not  be  performed  within 
a  year,  is  not  required  by  the  Statute  of  Frauds  to  be  in  writing;  it  must  appear  from 
the  agreement  itself  that  it  is  not  to  be  performed  within  a  year.  RueuU  y.  Slade,  12 
Conn.  455.  In  New  York,  an  agreement  that  is  not  by  its  terms  to  be  completely  exe- 
cuted within  one  year,  is  yoid,  unless  in  writing.  Lockwood  y.  Bamet,  3  Hill,  128.  A 
parol  ag^ement  for  board  and  rooms  in  a  boarding-house,  for  one  year,  made  before  the 
commencement  of  the  year,  is  yoid,  by  the  statute  of  New  York,  for  not  being  in  writing. 
WiUon  y.  Martin^  1  Denio,  682 ;  Spencer  y.  HaUted^  lb.  606.  A  contract  which,  by  its 
terms,  is  to  continue  longer  than  a  year,  is  within  the  Statute  of  Frauds  of  Delaware, 
and  must  be  proyed  by  writing,  although  it  may  possibly  be  put  an  end  to  within  the  year. 
Harria  y.  Porter^  2  Harr.  27.  The  English  Statute  of  Frauds  requires  that  the  agree- 
ment should  be  in  writing,  but  the  statute  of  Virginia  requires  only  the  promise  to  be 
in  writing.  Violett  y.  JPatton,  5  Oranch,  142.  The  policy  of  the  statute  of  13  Bliz.  c.  5, 
which  is  substantially  adopted  in  Virginia,  to  preyent  frauds  and  perjuries,  is  inyestigated 
and  explained  in  Hutekmeon  t.  KeUiff  1  Robinson,  123. 
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the  a^treement  for  the  performance.  So  where  A.,  being  indebted  to 
the  plaintiff,  promised  plaintiff  that  in  consideration  of  his  forbearing 
to  sue,  A.'s  executor  should  pay  him  10,0007. ;  it  was  holden,(n)  that 
the  statute  did  not  require  this  promise  to  be  in  writing. 

An  objection  upon  this  clause  was  taken  in  the  case  of  PouUer  y, 
KiUmgheeh^  1  Bos.  k  Pul.  897,  {antCj  p.  858,)  but  the  court  were  of 
opinion,  that  the  subsequent  agreement  relieved  the  case  from  the  ob- 
jection. By  the  word  performed^  in  this  clause,  the  legisla- 
ture *meant  a  complete  and  not  a  partial  performance.  [  *862  ] 
Hence,  if  it  appear  to  have  been  the  understanding  of  the 
parties  to  a  contract  at  the  time,  that  it  was  not  to  be  completed  within 
a  year,(o)  although  it  might  foe  and  was  in  fact  in  part  peiformed  with- 
in that  time,  such  contract  is  within  this  clause,  and  if  the  requisites 
of  the  statute  are  not  complied  with,  it  cannot  be  enforced.  A  con- 
tract for  a  year's  service,  to  commence  at  a  subsequent  day,  being  a 
contract  not  to  be  performed  within  the  year,  is  within  this  clause,  and 
must  be  in  writing.(jp  )  A  oontract,(jr)  whereby  a  coachmaker  agreed 
to  let  a  carriage  for  a  term  of  five  years,  in  consideration  of  receiving 
an  annual  payment  for  the  use  of  it,  but  which,  by  the  custom  of  the 
trade,  is  determinable  at  any  time  within  that  period  upon  the  payment 
of  a  year's  hire,  is  an  agreement  not  to  be  performed  within  a  year, 
within  the  meaning  of  this  clause,  and,  therefore,  must  be  in  wri- 
tmg.(l) 

[n)  WeUs  Y.  Horton^  4  Bingh.  40. 
o)  Boydell  y.  Drummondy  11  East,  143. 

[p)  BraugirdU  v.  Heald^  1  B.  &  A.  722 ;  Sndlmg  y.  Lord  Suntmgfiddj  1  Gr.  M.  A  B. 
20,  S.  P. 

(q)  Birth  y.  S,  of  Liverpool^  9  B.  &  C.  392. 

(1)  The  stattito  has  no  application  to  a  contract  which  has  been  folly  performed  on 
both  sides.  8Ume  y.  D^nnuonj  13  Pick.  1.  It  is  only  where,  from  the  whole  tenor  of 
the  contract  it  appears  it  is  to  be  performed  lUfter  the  year,  that  writing  is  necessary. 
JPlimpton  y.  Ourtii,  16  Wend.  336.  A  contract  to  board  a  man  daring  his  life,  for  a  snm, 
part  to  be  paid  down,  and  the  balance  "  thereafter,"  is  not  an  agreement  "  which  is  not 
to  be  performed  within  the  space  of  a  year,"  as  the  man  may  die  within  that  time. 
Movtard  y.  Burgen^  4  Dana,  137.  The  statute  does  not  apply  where  there  is  a  part  ezeca- 
tioa  within  the  year  by  deliyeiy  of  the  goods,  though  the  price  is  stipulated  to  be  paid 
at  a  period  beyond  the  year.  Holhrook  y.  Amutrong,  1  Fairf.  31 ;  Bucknaan  y.  Nadk^  3  Id. 
474.  A  parol  agreement  to  woric  for  two  years  at  $60  per  annum  is  yoid,  althoufl^ 
defendant  quits  in  six  months.  Brummond  y.  BurreUj  13  Wend.  307.  "  Byery  agre^ 
meat  which  is  required  to  be  in  wilting  by  the  statute  of  frauds,  must  be  certain  in  itself, 
or  capable  of  being  made  so  by  a  reference  to  something  else,  whereby  the  terms  can  be 
ascertained  with  reasonable  precision,  or  it  cannot  be  carried  into  effect."  Per  curiam, 
in  Abeel  y.  Badcl^,  13  Johns.  Rep.  297.  Where  one  signed  his  name  under  a  column, 
beaded  "  sureties,"  in  shipping  aiticlee,  it  was  holden  that  it  was  not  a  sufficient  writing 
within  the  statute  fit>m  which  to  infer  any  undertaking.  Dodge  y.  Lion,  lb.  608.  As 
to  the  admissibility,  in  equity,  of  parol  proof  to  supply  the  deficiencies  of  a  written  agree- 
ment, where  there  has  been  a  part  performance,  see  Farkhurst  y.  Van  Cortland^  in  error 
from  the  Court  of  Ckaneery,  14  Id.  16.  The  note  or  memorandum  must  state  expressly  or 
by  reference  to  the  subject  of  sale,  the  terms,  and  the  parties,  with  such  certainty  as  to 
fiiniish  eyidence  of  a  complete  agreement.  Niekols  y.  •TbAiMon,  10  Conn.  192.  The 
consideration  as  well  as  promise,  must  be  in  writing.  Smith  y.  Ivee,  16  Wend.  182. 
Forbearance  to  sue  will  not  be  implied,  and  is  not  a  new  consideration.  lb.  Ogden 
T.  Ogden^  1  Bland,  287.  The  decision  in  Wain  y.  WarUer$t  the  authority  of  which 
was  at  one  thne  questioned  In  Bngland,  (see  ex  parte  JURnetf  14  Yes.  189,  and  I  B.  & 
A.  297,)  has  generally  been  rejected  in  the  United  States.  In  New  York  only,  has  the  doc- 
trine of  that  case  been  maintained  without  qualification.    Seeire  y.  Brinks  3  Johns.  Bep. 
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Unle$$  the  Agreement  or  %ovm  Memorandum  or  Note  thereof  BhaMhe 
in  Writing, — The  word  agreement  is  not  to  be  understood  in  tlie  loose, 
incorrect  sense,  in  which  it  is  sometimes  used  as  synonymous  to  prm- 
tee  or  undertaking^  but  in  its  proper  and  correct  sense,  as  si^i^ifying 
a  mutual  contract  on  consideration  between  two  or  more  parties.  Hence, 
the  whole  agreement,  that  is,  not  the  promise  only,  but  the  considera- 
tion on  which  it  is  founded,  must  be  in   writing.(r)(l)     The  word 

(r)  Wain  y.  WarUera,  5  Bast,  10,  recognised  in  Saunders  r.  Wak^kld,  4  B.  k  A.  595, 
and  JenkiM  y.  Reynoldt,  3  B.  lb  B.  14,  and  Bawet  y.  Amutronffj  I  Bingfa.  K.  O.  761.  [See 
Leart  y.  Brmk,  6  Johns.  Rep.  210 ;  Kerr  y.  Shaw,  13  Id.  236 ;  Larson  y.  Wyman,  4  Wend. 
246.] 

210;  Leonard  Y,  Vredenbmirgh^  8  Johns.  29.  In  Sonth  Carolina,  in  the  case  of  SUpkm 
y.  Winn,  2  M'Cord,  372,  n.,  decided  in  1809,  the  anthoritj  of  Wain  y.  WarUere^  appears  to 
haye  been  submitted  to,  but  in  a  later  case,  Leeai  y.  Tatel,  3  M^Cord,  158,  the  coort 
express  a  leaning  the  other  way,  resenring  the  final  determination  of  the  question  fori 
ftitnre  occasion.  The  Snpreme  Gonrt  of  Massaehnsetts,  in  an  able  and  elaborate  opinioo 
deliyered  by  the  late  Chief  Justice  Parker,  has  asserted  a  contrary  doctrine  to  that  of 
ITotny.  WarUere.  Packard  y.  Riehardeon,  17  Mass.  Rep.  122.  In  Maine,  the  same  >ieT 
has.  been  taken  of  the  subject.  Levy  y.  MerriU,  4  Greenl.  180 ;  King  y.  Upton,  Id.  387. 
So  in  Connecticut,  in  the  case  of  Sage  y.  Tftfeox,  6  Conn.  Rep.  81,  the  question  arose, 
and  it  was  decided  after  a  fhll  examination  and  review  of  the  attthorities,  that  ander 
the  statute  of  that  state,  which  diflfers  from  the  English  only  in  using  the  word  cam- 
tract  in  addition  to  agreement,  it  was  not  necessary  that  the  consideration  should  be 
expressed  in  writing.  The  rule  is  the  same  in  New  Jersey,  Buckleg  y.  Beardttee,  2  South. 
670,  and  in  Virginia,  Violet  y.  Patton,  6  Cranch,  151.  In  this  last  sUte,  howeyer,  the 
statute  of  frauds  differs  slightly  from  the  stat.  29  Car.  II.,  the  word  jM-omwe  being  intro- 
duced before  the  word  agreement  See  also  />'  Wo^fr,  Rahaud,  1  Peters's  Rep.  476.  *'  The 
case  of  Wain  y.  Warltere  is  followed  in  Maryland,  Elliott  y.  Oeiae,  7  Harris  k  JohiuoBf 
457;  Wyman  y.  Gray,  lb.  409,  and,  as  it  would  seem,  in  New  Jersey.  BueHeif  t. 
Beardelee,  2  Southard,  670 ;  although  some  doubt  was  expressed  on  this  point,  in  the 
subsequent  case  of  Lea  y.  Lea,  Spencer,  337.  But  the  determination  of  the  courts  has  be«n 
the  other  way  in  most  of  the  states  of  this  country.  In  Packard  y.  Richardeon,  17  Mass. 
122,  the  point  was  elaborately  examined  by  Parker,  C.  J.,  who  held,  that  the  object  of 
the  statute  was  to  secure  certain  and  definite  eyidence  of  existence,  and  terms  of  the 
promise  sought  to  be  enforced  against  the  defendant;  and  that  it  ought  not  to  be  carried 
farther  by  arguments  founded  on  the  technical  meaning  of  the  word  agreement.  It  ins 
therefore  decided,  that  if  the  nature  and  extent  of  an  undertaking  for  the  debtor  de&nlt 
of  another,  appear  in  writing,  the  demands  of  the  statute  are  satisfied,  and  the  considera- 
tion by  which  the  agreement  is  upheld  may  be  shown,  as  in  other  cases,  by  parol  evidence. 
The  same  course  of  decision  has  been  generally  followed  in  New  England,  {SageY,  WtUox, 
6  Conn.  81;  Smith  y.  Ide,  3  Verm.  290 ;  Leveg  y.  MerrHl,  4  Maine,  180;  GiilingkamJ. 
Boardman,  29  Id.  79;)  and  also  in  North  and  South  Carolina,  Ohio,  Mississippi  ud 
Florida.  Reed  y.  Evane,  12  Ohio,  28 ;  Dormer  y.  Bigelow,  1  Branch,  281 ;  T^Urr,  Gifo*, 
Riley's  S  .C.  R.  56;  MiUer  y.  Irvine,  1  Deyereux  k  Battle,  L.  R.  103;  VioleU  y.  Pett«^ 
6  Cranch,  142 ;  Wren  y.  Pearce,  4  8.  &  M.  91 ;  Reed  y.  Evane,  17  Ohio,  128.  And  there 
can  be  little  doubt  of  the  soundness  of  this  course  of  decision  where,  as  in  some  of  the 
states,  the  word  promise  has  been  substituted  for,  or  introduced  with,  the  word  agree- 
ment in  the  fourth  section  of  the  statute.''  2  Smith's  L.  C.  249.  Consult  also  2  Parsons 
on  Contr.  298,  notes  (w)  and  {%), 

(1)  In  Rhode  Island,  no  memorandum  under  the  statute  of  frauds  is  sufficient  unless 
it  state  the  price  and  material  terms  of  the  contract  for  the  sale  of  lands.  SmiXk  t. 
Arnold,  6  Mason,  414.  A  memorandum  in  writing,  of  a  contract  for  the  sale  of  lands, 
is  not  a  sufiiclent  memorandum  within  the  meaning  of  the  statute  of  frauds  of  Kev 
Hampshire,  to  take  the  case  out  of  that  statute  unless  it  shows  in  some  way  who  are  the 
parties  to  the  contract.  Sherburne  y.  Shaw,  1  N.  Hamp.  157.  The  note  or  memorandum 
must  furnish  eyidence  of  price.  Ide  y.  Stanton,  15  Verm.  686.  The  eyidence  necessuy 
to  constitute  a  sufficient  note  or  memorandum  of  a  bargain  need  not  be  confined  to  a 
single  paper  or  document.  lb.  But  the  written  note  or  memorandum  must  either  hr 
its  own  language  or  by  reference  to  something  else,  contain  such  a  description  of  the 
contract  as  shall  dispense  with  the  necessity  of  resorting  to  parol  eyidence  to  supply 
anything  essential  to  giye  it  yalidity.    lb. 

Where  one  wrote  his  name  in  blank  npon  the  back  of  a  promissoiy  note  and  aatho^ 
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"  agreementj^'  however,  is  Batisfied,(9)  if  the  writing  states  the  subject- 
matter  of  the  contract,  the  consideration,  and  is  signed  by  the  party  to 
be  charged  ;  and  it  is  sufficient  if  the  consideration  appear  by  necessary 
inference  and  implication.     But  where(t)  B.  contracted,  by  a  writing 

(t)  Laythoarp  v.  Bryant,  2  Bingh.  N.  C.  744.  (t)  Sykes  ▼.  Dizorij  9  A.  &  E.  693. 

ized  another  to  write  a  sufficient  guaranty  over  the  same,  it  was  held  to  be  a  memoran- 
dum in  writing  within  the  statute,  and  parol  testimony  was  received  to  prove  such 
authority.  UUn  y.  KUtredgty  7  Mass.  233.  It  is  not  necessary  that  a  written  promise 
should  show  that  the  consideration  has  been  executed,  nor  need  the  contract  of  the 
plaintiff  be  contained  in  the  same  paper  with  that  of  the  defendant,  or  be  reduced  to 
writing  at  all.     Lent  r.  Paddelford,  10  Mass.  230. 

The  clause  in  the  statute  requiring  a  memorandum,  Ac,  in  writing,  applies  to  a  mvs» 
promise  by  one  to  pay  money  to  another  as  well  as  to  a  mutual  agreement  where  each 
party  stipulates  to  do  something.  Cabot  y.  JIaakiru,  3  Pick.  83.  A  bill  of  parcels  in 
the  usual  form  written  by  a  third  person  by  the  direction  of  the  vendor  is  a  sufficient 
note  or  a  memorandum  of  the  contract  within  the  meaning  of  the  statute  as  against  the 
vendor,  although  it  do  not  state  when  the  articles  are  to  be  delivered,  or  when  the  price 
is  to  be  paid,  and  be  not  signed  at  the  bottom  by  the  vendor.  Mawkina  t.  Chaee,  1 9 
Pick.  502.  An  advertisement  that  lands  are  to  be  sold  at  public  auction  with  the  terms 
of  the  sale,  Ac,  is  a  sufficient  memorandum  in  writing  within  the  statute  of  frauds  of 
Connecticut,  to  hold  the  vendor  to  the  performance  of  his  agreement.  Hobby  y.  Finch, 
Kirby,  14. 

A  memorandum  of  sale  within  the  statute  of  frauds  of  Connecticut  must  state  expressly 
or  by  reference,  the  subject  of  sale,  the  terms  and  the  parties,  with  such  certainty  as  to 
furnish  evidence  of  a  complete  agreement.  NiekoU  y.  Joknton,  10  Conn.  192.  Under  the 
4tli  secUon  of  the  South  Carolina  statute  of  frauds,  c.  29,  sects.  2,  6, 23,P.  L.  82,  it  is  not 
necessary  that  the  consideration  of  the  promise  to  pay  the  debt  of  a  third  person  should 
be  stated  in  the  note  or  memorandum  of  the  promise  required  by  the  statute,  ^ler  y. 
OioeiUj  lUley,  66.  An  entry  in  the  sheriff's  sales  book  so  as  to  be  a  sufficient  memoran- 
dum within  the  statute  of  frauds,  need  not  be  made  by  the  sheriff  himself,  but  may  be 
made  by  his  deputy,  and  such  an  entry,  in  the  form  prescribed,  by  law  must  be  taken 
to  be  regular  until  the  contrary  be  shown.     Christie  y.  Simpson,  1  Rich.  407. 

An  entry  in  the  sheriff's  execution  book  of  the  sale  of  l|ind  though  not  signed  by  the 
sheriff  in  connection  with  the  entries  on  the  execution  are  a  sufficient  note  in  writing 
within  the  provisions  of  the  statute  of  frauds  to  enable  the  sheriff  to  recover  the  price 
of  the  land.     Leehrist  v.  Twilty,  I  M^Mullan,  265. 

In  Indiana,  a  receipt  for  the  purchase  money  of  real  estate  may  constitute  a  sufficient 
agreement  under  the  statute  of  frauds,  provided  it  show  on  its  fkce,  or  by  reference  to 
some  other  instrument,  every  material  part  of  a  valid  contract  on  the  subject,  but  not 
otherwise.  BarHekman  v.  Kuykendall,  6  Blackf.  21.  A  memorandum  of  a  contract  for 
the  purchase  of  rye  was  written  by  the  broker  employed  to  make  the  purchase  with  a 
lead  pencil,  in  his  book,  in  the  presence  of  the  vendor;  the  names  of  the  vendor  and 
vendee  and  the  terms  of  the  purchase  being  in  the  body  of  the  memorandum ;  but  it  was 
not  subscribed  by  the  parties  :  held  sufficient  within  the  statute  of  fhiuds.  Merritt  v. 
Claysan,  12  Johns.  102,  S.  C.  14  Johns.  404.  The  authority  of  the  agent  need  not  be 
in  writing ;  •  nor  does  the  agent's  neglect  to  give  a  copy  of  the  memorandum  of  the  con- 
tract to  the  vendee  affect  the  rights  of  the  vendor.  lb.  A  broker  is  the  agent  of  both 
parties.    lb. 

Under  the  Vermont  statute  of  frauds  that  one  shaU  not  be  charged  with  the  debt  of 
another  unless  the  "  contract  or  agreement  be  in  writing,  it  is  not  necessary  that  the 
consideration  be  in  writing."  Smith  v.  Ide,  3  Venn.  290.  See  same  case,  as  to  when  a 
promise  is  to  be  considered  as  collateral. 

A  sheriff's  return  to  a  JS./eb.  which  reports  a  sale  of  lands  on  his  deed  to  the  pur- 
chaser under  the  execution,  is  a  sufficient  memorandum  in  writing  within  the  statute  of 
frauds.  It  is  not  necessary  that  the  return  should  be  indorsed  on  the  writ  or  the  deed 
executed  at  the  time  of  the  sale.    Sanson  v.  Barnes,  3  QiU  k  Johns.  369. 

An  agreement  which  is  required  to  be  in  writing  by  the  statute  of  frauds,  must  be 
certain  in  itself,  or  capable  of  being  made  so  by  reference  to  something  else,  whereby  the 
terms  can  be  ascertained  with  reasonable  precision.  Abell  v.  RadcUff,  13  Johns.  297  j 
Dodge  v.  Lean,  lb.  508.  In  the  note  or  memorandum  required  by  the  11th  section  or 
the  statute  of  frauds,  the  consideration  as  well  as  the  promise  must  be  expressed  in 
writing.    Sears  v.  Brink,  3  Johns.  210. 
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signed  by  him  alone,  to  work  for  plaintiff  in  his  trade,  and  for  no  other 
person  daring  twelve  months,  and  so  on  from  twelve  months  to  twelve 
months,  until  B.  should  give  notice  of  quitting ;  it  was  holden  that  such 
agreement  was  invalid  for  want  of  mutuality ;  for  admitting  that  a 
promise  must  be  implied  on  the  master's  part,  to  pay  B.  for  his  labour, 

fet  that  wouljl  be  the  same  in  any  service  to  which  B.  might  engage 
imself.^  An  action  was  brought  to  recover  the  value  of  goods,  woick 
had  been  famished  by  the  plaintiff  to  one  Nichols,(ii)  imaer  a  written 
agreement  signed  by  the  defendant  in  the  following  words  :  ^'  I  gaur- 
antee  the  payment  of  any  goods  which  Mr.  John  Stadt  delivers  to  L 
Nichols/'  It  was  objected,  that  this  guarantee  was  void,  because  it 
did  not  express  any  consideration  for  the  defendant's  promise  to  an- 
swer for  the  debt  of  another  person  ;  that,  in  order  to  ascertain 
[  *863  ]  whether  there  was  any  consideration  expressed  for  this  ^pur- 
pose,  the  proper  way  was,  to  consider,  whether  any  action 
could  have  been  brought  on  the  supposed  agreement,  by  the  defendant 
affainst  the  plaintiff.  But  here  there  was  no  undertaking  on  the  pait 
of  the  latter  to  deliver  goods  to  Nichols,  and  no. action  would  have  lain 
against  him,  had  he  refused  to  deliver  any;  Lord  Mlenbaraugh  said, 
that  though  by  the  agreement  the  plaintiff  was  not  obliged  to  deli- 
ver {^oods,  there  appeared  a  sufficient  considjer9.tion  for  the  defendant's 
Sromise  to-  be  answerable,  if  any  should  be  delivered ;  the  stipulated 
elivenr  of  the  goods  to  Nichols  was  a  consideration  appearing  on  the 
face  of  the  writing,  and  when  the  delivery  took  place  the  consideration 
attached:  he  should  therefore  admit  evidence  of  the  .delivery  of  tbe 

SK>ds.  y.  for  plaintiff.  Upon  an  application  to  the  court  to  set  aside 
is  verdict,  the  court  said,  that  this  case  differed  from  Wain  v.  WarU 
terSj  as  the  agreement  here  contained  the  thing  to  be  done  by  the 
plaintiff,  which  was  the  foundation  of  the  defendant's  promise;  and 
that  the  delivery  of  the  goods  was  a  sufficient  consideration,  althongh 
no  cross  action  upon  the  agreement  could  have  been  brought  against 
the  plaintiff,  either  at  the  suit  of  the  defendant  or  of  Nichols.  Rnle 
nisi  refused.(l)    A  guarantee  of  ^^  all  current  obligations  and  engage* 

(tt)  Stadt  y.  LiU,  1  Gampb.  242 ;  9  East,  348,  8.  0.  ^  . 

(1)  An  agreement,  or  promise  under  seal,  need  not  express  waj  consideration,  for  the 
seal  imports  a  consideration.  The  statute  was  not  intended  to  alter  the  common  iBwin 
this  respect.    LivingtUm  v.  Trtmptr,  4  Johns.  Rep.  416. 

It  is  not  necessary  that  both  the  contracting  parties  should  sign  the  agreement;  \ttk 
party  to  be  charged  therewith  sign  it,  it  is  sufficient.  BaUard  y.  Walker^  3  Johns.  Gas.  60; 
Roget  y.  Merrite,  2  Gaines'  Rep.  117.  And  in  Roget  y.  Merritt^  the  court  said,  that  "if 
there  are  acts  to  be  done  bj^  both  parties,  and  the  one  who  is  to  perform  a  principal  part 
sign,  and  it  is  accepted  bj  the  other  party,  there  can  exist  no  doubt  but  that  such  con- 
tract would  be  mutually  obligatoiy."  But  see  Bailey  y.  Ogden^  3  Johns.  Rep.  394.  See 
also,  Cabot  y.  Eaekine^  3  Pick.  83.  In  Oale  y.  Nixan^  6  Gow.  445,  where  a  contract  for 
the  sale  of  lands  was  signed  and  sealed  by  the  yendor  only,  and  deliyered  to  and  accepted 
by  the  yendee,  and  purported  to  contain  a  coyenant  on  the  part  of  the  yendee  to  p*/ 
the  purchase-money,  Judge  Sutherland  expressed  an  opinion,  that  this  was  sufficient  to 
charge  the  yendee.  And  where  such  contract  was  afterwardt  recognized  and  ratified  bj 
the  yendee  by  an  indorsement  under  his  hand  and  seal,  it  was  held,  to  be  a  sufficient 
signing.  In  South  Carolina,  it  is  held,  that  a  memorandum  signed  by  the  yendor,  en- 
gpftging  to  deliyer  a  quantity  of  cotton,  is  sufficient,  though  not  signed  by  the  purchaser. 
Ihuglae  y.  Spearty  2  NoU  &  M'Gord.  207. 
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ments  in  the  hands  of  a  banking  company  to  wbich  B.  may  be  a  party, 
and  alflo  all  his  future  obligations  and  engagements  that  might  come 
into  their  hands,  "though  it  may  or  may  not  be  ^within  the  statute  as 
to  the  obligations  then  in  the  hands  of  the  bank,  is  not  within  the 
statute  as  to  the  future  obligations,  and  therefore  yalid  as  to  them.(2;) 
If  the  writing  contain  a  promise  to  pay  the  debt  of  another,  it  is  suf- 
ficient  without  mentioning  the  amount.(y) 

nth  Section. — ^^No  contract  for  the  sale  of  any  soods,  wares,  and 
merchandizes,  for  the  wiee  of  ten  pounds  or  upwards,  shall  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same;  or  give  something  in  earnest  to  bind  the  bargain,  or 
in  part  of  payment;  or  that  some  note  or  memorandum  in  writing,  of 
the  said  bargain,  be  made  and  signed  by  the  parties  to  be  charged  by 
such  contract,  or  their  agents  thereunto  lawfully  authorized.  "(1) 

No  Gontraet  far  the  Sale  of  any  G-oods, — This  branch  of  the  statute 
extends  to  executory  contracts,  that  is,  contracts  to  be  completed  at  a 
future  time,  as  well  as  other  contracts ;  but  in  many  cases  a  distinction 
used  to  be  taken  between  those  contracts,  where  the  thing  contracted 
for  was  existing  in  solidoj  and  capable  of  bein^  deliyered  at  the  time  of 
the  contract,  or  would  be  at  the  time  of  deliyermg  a  personal  chattel,(2;) 
and  those,  where  it  was  requisite  that  something  should  be  done,  in 
order  to  put  the  thing  into  the  state  in  which  it  was  to  be 
delirered  according  to  the  contract;  the  '^'former  haying  been  [  *864  ] 
holden  to  be  within(a)  the  statute,  the  latter  not.(£)  But 
now,  by  9  Geo.  lY.  c.  14,  s.  7,  it  is  provided,  that  the  enactment  of 
this  17th  section  shall  extend  to  all  contracts  for  sale  of  goods  of  the 
value  of  102.  sterling  and  upwards,  notwithstanding  the  goods  may  be 
intended  to  be  delivered  at  some  future  time,  or  may  not  at  the  time  of 
such  contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready 
for  delivery,  or  some  act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery.  The  two  statutes  are 
to  be  construed  as  incorporated  together.(<;)  The  last  act  has  the  word 
value,  and  not  j^riee;  hence  where  an  executory  contract  is  entered 
into  for  the  fabrication  of  goods,  without  any  agreement  as  to  price,  the 
memorandum  of  the  contract  required  by  the  statute  of  frauds  is  suffi- 
cient without  specification  of  price.((2) 

The  statute  of  frauds  does  not  exclude  parol  evidence  that  a  written 
contract  foe  sale  of  goods,  purporting  to  be  made  between  A.  the  seller, 
and  B.  the  buyer,  was  on  B.'s  part  made  by  him  only  as  agent  for  0.{e) 

Groods,  WareSj  and  ifercAaniita^.-— Shares  in  a  joint-stock  banking 

(z)  Bsjf.  LUa^okn^  3  M.  D.  &  D.  182 ;  and  see  Hedgh  v.  Brook$,  10  A.  ft  E.  309. 
iy)  Bateman  T.  PhOUpa,  15  East,  272.  {z)  WatU  ▼.  PrUnd^  10  B.  k  G.  446. 

(a)  Mondeam  r.  Wyatt,  2  H.  Bl.  63 ;  OarbuU  and  moth$r  r.  Wation,  6  B.  ft  A.  613  ; 
Smith  ▼.  Swmmi,  9  B.  ft  C.  668. 

fb)  CUffUm  T.  Andrewt^  4  Barr.  2101 ;  €ho9€9  ▼.  Buck,  3  M.  ft  S.  1T8. 
\c)  Scott  T.  Eaatem  Countict  RaQiwatf  Co,,  12  M.  ft  W.  3  ;  see  J90«f,  p.  86T. 

[d)  Bbadl^  r.  M^Lame,  10  Bingh.  482  ;  4  tf .  ft  Sc.  340. 

[e)  WUton  T.  ffttrt,  7  Taunt.  295. 

(1)  See  note  a,  at  the  end  of  Weiffhtman  t.  Caldwell,  4  Wheat.  Rep.  89,  for  a  yeiy  full 
collection  of  caaes  decided  under  this  section  of  the  statute,  and  2  Parsons  on  Gontr.  319. 
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company  are  notf/)  within  these  words;  but  the  sale  of  a  share  int 
mining  company  nas  been  holden(^)  by  the  Court  of  King's  Bench,  in 
Ireland,  to  be  within  the  statute. 

Except  the  Buyer  ehaU  ctecept  Part  of  the  Ghoda  90  soldy  and  aetvr 
ally  receive  the  »am«.(l)— In  order  to  take  a  contract  for  the  sale  of 
goods,  of  the  price  of  107.  or  upwards,  out  of  the  statute,  there  musl 
be  either  a  receipt  and  acceptance,  by  the  vendee,  of  the  whole  or  i 
part  of  the  thing  sold,  or  something  given  in  earnest,  or  a  part  pay- 
ment of  the  consideration ;  otherwise  the  aigreement  must  be  reduced 
to  writing,  in  the  manner  specified  by  this  section.  One  person  in  pos- 
session ot  the  goods  of  another  may  become  purchaser  of  them  by 
parol,  and  may  do  subsequent  acts  without  any  writing  between  the 
parties,  which  amount  to  acceptance;  and  parol  evidence  is  admissible 
to  explain  the  character  of  the  acts  relied  on  to  prove  acceptance.(A) 
Where  goods  are  sold  under  a  parol  order  subject  to  approvaI,(t)  tbe 
vendee  must  refuse  to  accept  them  within  a  reasonable  time;  othenrifle 
he  will  be  considered  as  having  accepted  them.  Where  goods  are  pon- 
derous, and  incapable  of  being  handed  over  from  one  to  another,  there 
need  not  be  an  actual  delivery,  but  it  may  be  done  by  that  which  is 
tantamount,  such  as  the  delivery  of  a  key  of  the  waxehoose, 
[  *865  ]  in  which  the  goods  ♦are  lodged,  or  by  delivery  of  other  indi- 
cia of  property.  In  an  action  for  not  delivering  a  quantity 
of  rice,  it  appeared  that  the  defendant  had  informed  the  plaintiff  that 
defendant  had  a  Quantity  of  rice  to  sell;  there  was  no  evidence  to  prove 
any  contract  made,  but  the  plaintiff  produced  an  order  on  Bennett  k 
Co.,  to  deliver  to  him  twenty  barrels  of  rice,  which  was  signed  by 
defendant;  and  a  witness  proved  that  defendant  had  told  him  that  be 
had  sold  twenty  barrels  of  rice  to  the  plaintiff,  at  11%,  per  hundred. 
The  plaintiff  then  proved  the  delivery  of  the  order  for  the  rice  to  the 
warenouseman  of  Bennett  and  Co.  The  rice  not  having  been  .taken 
away  immediately,  the  defendant  afterwards  countermanaed  the  deliv- 
ery, in  consequence  of  which  Bennett  and  Co.  refused  to  deliver  the 
rice  to  the  plaintiff,  who  sent  for  it  some  days  after  the  order  had  been 
countermanded.  Eyre^  0.  J.,  was  of  opinion,  that  the  order  for  delir- 
ery,  directed  to  the  persons  in  whose  possession  the  rice  was,  amounted 
to  a  delivery,  so  as  to  take  the  case  out  of  the  statnte.fJk)  But  where 
a  hogshead  of  wine  in  the  warehouse  of  the  London  Dock  Company 
was  sold  for  a  sum  exceeding  lOZ.,  and  a  delivery  order  civen  to  the 
vendee,  and  there  was  not  any  contract  in  writing:  it  was  nolden,  that 
the  acceptance  of  the  delivery-order  by  the  vendee  was  not  equivalent 
to  an  actual  acceptance  of  the  wine,  so  as  to  take  the  case  out  of  the 
statute.(Q(2)    So  if  the  purchaser  deals  with  the  commodity,  as  if  it 

(/)  HumhU  T.  MUeheU,  3  P.  A:  D.  141 ;  11  A.  &  E.  205. 

r^)  Boyee  7.  Chemj  Batty,  608.  (A)  £dan  ▼.  Du^fiM^  1  Q.  B.  302. 

[t)  Coleman  y.  Oibtatif  1  M.  It  Rob.  168,  Lord  TenterdenyC,  J. 
[k)  Searle  t.  Keevta,  2  Bsp.  N.  P.  G.  598. 
[I)  Bentall  T.  Bum,  Rj.  k  M.  107  ;  3  B.  &  C.  423. 


(1)  See  Addison  on  Contr.  33,  243. 


'2)  Where  plaintiff  sold  defendant  four  cattle,  yrho  was  to  come  and  take  tiiem  r^t, 
and  in  about  a  monUi  defendant  came  and  took  away  three  of  them,  tbe  other  hayii^ 
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"were  in  liis  actual  possession,  this  will  supersede  the  necessity  of  preying 
actual  delivery.  Hence,(m)  after  a  bargain  and  sale  of  a  stack  of  hay 
between  the  parties  on  the  spot  where  the  stack  stood,  evidence  that 
the  Vendee  actually  sold  part  of  it  to  another  person,  by  whom,  though 
against  the  vendee's  approbation,  it  was  taken  away,  is  sufficient  to 
warrant  the  jury  in  fin(Ung  a  delivery  to,  and  an  acceptance  by,  the 
vendee,  so  as  to  take  the  case  out  of  the  statute.  So  where  a  person 
having  purchased  a  horse  of  a  horse-dealer  desired  him  to  keep  the 
liorse  at  livery  for  him,  and  the  horse-dealer  accepted  the  order,  and 
put  the  horse  out  of  his  sale-stable  into  another  stable:  this  was 
Lolden(n)  to  be  a  sufficient  delivery,  so  as  to  take  the  case  out  of  the 
statute.  But  where  a  horse  was  sold  by  verbal  contract,  but  no  time 
was  fixed  for  the  payment  of  the  price;  the  horse  was  to  remain  with 
the  vendors  for  twenty  days  without  any  charge  to  the  vendee ;  at  the 
expiration  of  that  time  the  horse  was  sent  to  ffrass,  by  the  direction  of 
the  vendee,  and  by  his  desire  entered  as  the  horse  of  one  of  the  ven- 
dors: it  was  holden,(o)  that  there  was  no  acceptance  of  the  horse  by 
the  vendee.  So  where  a  vendee  verbally  agreed,  at  a  public  market, 
with  the  agent  of  the  vendor  to  purchase  twelve  bushels  of  tares,  (then 
in  vendor's  possession,  constituting  part  of  a  larger  quantity 
in  bulk,)  to  remain  in  vendor's  possession  until  called  for,  *and  [  ^866  ] 
the  agent,  on  his  return  home,  measured  the  twelve  bushels 
and  set  them  apart  for  the  vendee ;  it  was  holden,(p}  that  this  did  not 
amount  to  an  acceptance  by  the  latter,  so  as  to  take  the  case  out  of  the 
statute,  for  there  cannot  be  any  actual  acceptance,  so  long  as  the  buyer 
continues  to  have  a  right  to  object,  either  to  the  quantum  or  quality  of 
the  goods.(l)  So  where  A.  agreed  to  purchase  a  horse  from  B.  for 
ready  money,  and  to  take  him  within  a  time  agreed  upon ;  about  the 
expiration  of  that  time,  A.  rode  the  horse,  ana  gave  directions  as  to 
its  treatment,  &c.,  but  requested  that  it  might  remain  in  B.'s  possession 
for  a  further  time,  at  the  expiration  of  which  he  promised  to  fetch  it 
away  and  pay  the  price,  to  wnich  B.  assented ;  the  horse  died  before 
A.  paid  the  price  or  took  it  away :  it  was  holden,(j')  that  there  was  not 
any  acceptance  within  the  statute.  So  where  A.,  a  merchant  in  Lon- 
don,(r)  had  been  in  the  habit  of  selling  goods  to  B.,  resident  in  the 
country,  and  of  delivering  them  to  a  wharfinger  in  London,  to  be  for- 
warded to  B.  by  the  first  ship;  and  in  pursuance  of  a  parol  order  from 

(m)  Chaplin  ▼.  RogerM^  1  Bast,  192.  (n)  Elmore  y.  SUnUj  1  Taunt.  458. 

[0)  Carter  and  another  y.  Ibtwaam^,  6  B.  &  A.  855. 

{p)  Howe  y.  Palmer,  3  B.  &  A.  321.  {q)  Tempeet  y.  FUstgeraid,  3  B.  Ifc  A.  680. 

(r)  Hanton  and  another  y.  Armkage,  5  B.  &  A.  557,  recognizing  ffovfe  y.  Palmer. 

died ;  it  was  holdeni  that  a  deliyeiy  at  the  time  of  sale  was  to  be  presumed,  defendant 
having  exercised  a  subsequent  act  of  ownership  in  taking  three  away,  (without  the  know- 
ledge of  the  seller,)  and  that  he  was  liable  for  the  price  of  the  one  which  died,  as  weU 
as  the  other  three.  Vincent  y.  Oermond,  11  Johns.  233.  See  Jenmrngey.  Webeter,  7  Cow. 
256 ;  Ch^man  y.  Searle,  3  Pick.  38.  In  Jaekeon  y.  Watte,  1  M<Gord,  288,  the  defendant 
agreed  to  purchase  a  quanti^  of  cotton-bagging  from  the  plaintiff,  after  which  he  was 
told  that  it  remained  in  the  plaintiff's  store  at  his  risk,  whereupon  he  ordered  and  had 
some  of  it  taken  out,  which  he  afterwards  returned,  and  then  refused  to  take  any  part 
of  it,  it  was  held,  that  this  was  not  a  sufficient  deUveiy  under  the  statute. 

(1)  S.  P.  Cutwater  y.  Dodge,  7  Cow.  85. 
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B.)  goods  were  delivered  to,  ajid  accepted  by,  the  whaifingery  to  be 
forwarded  in  the  usaal  manner:  it  was  holden,  that  this  was  not  aa 
acceptance  by  the  buyer  sufficient  to  take  the  case  out  of  the  statute. 
So  where  defendant  employed  plaintiff  to  construct  a  wagon,  and, 
whilst  the  vehicle  was  in  the  plaintiff's  yard  unfinished,  procured  a  third 
person  to  fix  on  the  iron-work  and  a  tilt;  it  was  holden,(«)  that  this  did 
not  constitute  an  acceptance.  If  a  purchaser  of  goods  draws  the  edge 
of  a  shilling  over  the  hand  of  the  vendor,  and  returns  the  monej  into 
his  own  pocket,  which  in  the  north  of  England  is  called  the  strikmgoff 
a  bargain,  this  is  not  a  part  payment(^)  within  the  statute.  A.  haying 
sent  to  B.(u)  a  bale  of  sponge  (in  consequence  of  a  verbal  order  from 
B.,)  for  which  he  charged  ll^.  per  pound;  B.  returned  it,  and  at  the 
same  time  wrote  a  letter  to  A.,  stating,  that  the  sponge  had  been  exam- 
ined, and  having  been  found  not  to  be  worth  more  than  6«.  per  pound, 
he  had  sent  it  back.  It  was  holden,  that  there  was  not  such  a  receipt 
and  acceptance  of  the  goods  as  would  take  the  case  out  of  the  8tatat& 
So  where  a  corn-factor,  at  Nottingham,  and  who  also  had  a  warehonse 
at  Derby,  on  the  18th  November  agreed  to  sell  to  the  defendant  a  quan- 
tity of  barley,  the  property  of  the  plaintiff,  and  then  in  the  hands  of 
J.  S.  for  the  purpose  of  being  kiln-dried,  at  88«.  per  quarter,  to  go 
by  the  corn-factor's  first  boat,  and  to  be  delivered  at  Derby  at  m 
corn-factor's  warehouse.  The  88«.  per  quarter  was  a  higher  price 
on  account  of  the  delivery  being  at  the  corn-factor's  expense.    A!^- 

wards  the  defendant  went  to  J.  S.,  told  him  he  had  bought 
[  *867  ]  *the  barley,  and  desired  him  to  see  it  delivered  and  measured, 

and  put  up  properly.  Two  or  three  days  afterwards  the  bar- 
ley was  sent  by  the  first  boat,  and  on  the  26th  November  the  eon- 
factor's  clerk  saw  the  defendant  at  Derby,  and  delivered  him  the 
invoice,  which  the  defendant  took  and  requested  a  week  longer  for 
payment,  (which  was  allowed  him,)  but  on  the  same  day  gave  notice 
that  he  would  not  accept  the  barley.  The  barley  arrived  at  the  irare- 
honse  at  Derby  on  the  1st  of  December.  In  assumpsit  for  goods  sold 
and  delivered ;  it  was  holden,(x)  that  there  being  no  note  in  writing 
the  contract  was  void.  A.  went  to  the  shop  of  B.  and  Co.,  linen- 
drapers,  and  contracted  for  the  purchase  of  various  articles,  each  of 
which  was  under  the  value  of  10/.,  but  the  whole  amounted  to  702.  A 
separate  price  for  each  article  was  agreed  upon ;  some  A.  marked  with 
a  pencil,  others  were  measured  in  his  presence,  and  others  he  assisted 
to  cut  from  larger  bulks.  He  then  desired  that  an  account  of  the 
whole  might  be  sent  to  his  house,  and  went  away.  A  bUl  of  parcels 
was  accordingly  sent,  together  with  the  goods,  when  A.  refused  to 
accept  them.  It  was  hoiden,(y)  that  this  was  aU  one  contract,  and 
therefore  within  the  statute,  becondly,  that  there  was  no  delivery  and 
acceptance  of  any  of  the  goods  so  as  to  take  the  case  out  of  the  opera- 
tion of  this  section.     Where  a  joint  order(j8)  is  given  for  several  claases 

(«)  MabtrUy  T.  Shppardj  10  Blngh.  99,  and  see  BiU  t.  Bamenij  9  M.  &  W.  36. 
[t)  BUnkifuop  ▼.  Clayton^  *l  Taunt.  597. 

[u)  Kmt  V.  HmkinMon^  3  Bob.  k  Pul.  233,  cited  in  Antey  y.  Emery y  4  H.  &  8.  362. 
(z)  A$iBy  ▼.  Emery y  4  M.  &  8.  262.  (y)  BdUey  ▼.  Parker^  2  B.  &  C.  37. 

>}  ElUoU  ▼.  Thomas^  3  M.  &  W.  170. 
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of  goods,  ihe  aeoeptanee  of  one  class  is  a  part  acceptance  of  the  whole, 
and  it  makes  no  difference,  that  some  of  the  goods  ordered  are  ready 
made  at  the  time,  and  the  others  to  be  manufactured  according  to  order, 
and  the  ready-made  goods  are  afterwards  delivered  and  paid  for.(a) 
But  if  goods  are  ordered  verbally,  the  delivery  of  them  to  a  carrier  is 
sufficient  to  bind  the  contract,  where  the  purchaser  has  been  in  the 
habit  of  rsceiving  goods  from  the  vendor  by  the  same  mode  of  convey- 
ance.(i)  Where  a  sample  is  delivered  to  and  accepted  by  the  purcha- 
8er,(c)  and  such  sample  is  to  be  accounted  for  as  part  of  the  commodity 
sold,  this  will  be  considered  as  a  sufScient  acceptance  and  receiving  of 
part  of  the  goods,  so  as  to  take  the  case  out  of  the  statute.  But  the 
delivery  of  a  sample,  which  is  no  part  of  the  things  sold,  will  not.((2) 
Where  goods  were  made  to  order,  and  remained  in  the  possession  of  the 
vendor  at  the  request  of  the  vendee,  with  the  exception  of  a  small 
part,  which  the  vendee  took  away;  it  was  holden,(e)  that  there  was  not 
any  acceptance  of  the  residue  of  the  goods.  To  satisfy  the  statute, 
there  must  be  a  delivery  of  the  goods  by  the  vendor,  with  an  inten- 
tion of  vesting  the  right  of  possession  in  the  vendee;  and  there 
must  be  an  actual  acceptance  by  the  vendee,  with  an  inten- 
tion of  "^taking  to  the  possession  as  owner.(/)  The  later  [  *868  ] 
cases  of  Sowe  v.  Palmer^  8  B.  &  A.  821 ;  ffansan  v.  Armi- 
toffe,  5  B.  &  A.  557;  Carter  v.  Totissaintj  5  B.  &  A.  855;  Tempett 
V.  Fitzgerald^  8  B.  &  A.  680 ;  have  established,  that  unless  there  has 
been  such  a  dealing  on  the  part  of  the  purchaser  as  to  deprive  him  of 
any  riffht  to  object  to  the  quantity  or  quality  of  the  goods,  or  to  deprive 
the  seller  of  ms  right  of  hen,  there  cannot  be  any  part  acceptance. 
See  the  remark  of  Parke^  J.,  9  B.  &;  C.  577.(1)  Plaintiff  entered  into 
a  parol  agreement  to  sell  to  defendant  a  mare  for  20Z.,  subject  to  the 
condition  that,  if  it  should  prove  to  be  in  foal,  defendant  should,  on 
receiving  12Z.  from  plaintiff,  return  it  on  request.  Plaintiff  delivered 
the  mare,  and  received  20Z.  On  its  proving  to  be  in  foal,  he  tendered 
to  defendant  12Z.,  and  requested  him  to  return  the  mare,  which  defend- 
ant refdsed  to  do.  It  was  holden,(^)  that  the  contract  to  return  it  on 
payment  of  122.,  was  not  a  distinct  contract  of  sale,  but  one  of  the 
conditions  of  the  original  sale  to  the  defendant,  and  that  the  delivery 
of  the  mare  to  the  defendant  took  the  whole  agreement  out  of  the 
statute. 

Or  that  iome  Note  or  Memorandum  in  Writing  of  the  Bargain  be  made^ 


1 


a)  SeoU  Y.  EatUm  Cottntiei  Railway ^  12  M.  Jfc  W.  33. 

b\  Mart  y.  Sattley,  3  Oampb.  528. 

e)  Binde  y.  Whitehoute  and  another^  *t  East,  5B8 ;  KilnitzY.  Surrey ^  5  Esp.  N.  P.  0. 26T. 

d)  Talver  y.  We$t,  Holt's  N.  P.  0.  178.  (e)  Thompson  y.  Maceroni,  3  B.  &  C.  1. 

/)  Per  Our,,  in  PhiUip$  y.  BitioUi,  2  B.  A  0.  511. 

/)  WiUiamM  y.  Burgess,  10  A.  k  E.  499. 


(1)  A  contract  for  the  sale  of  a  boat  load  of  wheat,  to  be  dellYered  at  a  ftiture  daj, 
where  no  part  is  delivered  at  the  time,  no  earnest  given,  and  no  note  in  writing,  is  within 
the  statute.  The  mere  fact  that  it  is  not  to  be  delivered  immediately,  does  not  take  it 
oat  of  the  statute.  Jackson  v.  Covert,  5  Wend.  139.  A  delivery  by  vendor,  and  an  ac- 
ceptance by  agent  of  vendee,  is  sufficient  without  earnest  or  writing.  Ouiwaier  v.  Dodge^ 
C  Id.  397. 
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and  signed  by.  the  Parties  to  he  eharged{l)  hj  eueh  Contract  or  their 
Agents. — The  memorandum  must  be  made  before  action  broaght.(AX2) 
An  action  on  the  case  was  brought  against  the  defendantB,(t)  for  not 
accepting  and  paying  for  goods  which  they  had  contracted  to  purchaae 
by  the  following  memorandum  in  writing:  '^We  agree  to  give  Mr. 
JBgerton  19(2.  per  pound  for  thirty  bales  of  Smyrna  cotton,  customary 
allowance,  cash  three  per  cent.,  as  soon  as  our  certificate  is  complete. 
(Signed^  Matthews  ana  Turnbull :  and  dated  2nd  of  September,  1803." 
The  defendants  had  before  become  bankrupts,  and  their  certificate  was 
then  waiting  for  the  Lord  Chancellor's  allowance,  and  after  it  was 
allowed  they  signed  the  memorandum  again.  It  was  objected,  on  tbe 
authority  of  Wain  v.  Warttersy  that  the  contract  being  altogether  exe- 
cutory, and  no  consideration  for  the  promise  appearing  on  the  face  of 
the  writing,  nor  any<  mutuality  in  the  engagement  it  was  void ;  but  the 
court  overruled  the  objection  on  this  ground, — that  the  object  bsA 
wording  of  the  17th  section  was  different  from  that  of  the  4th  section, 
in  which  the  word  agreement  was  introduced,  and  upon  which  the  deci- 
sion in  Wain  v.  Warltere^  proceeded.  And  Lord  Jallenboroughy  G.  J., 
observed,  that  in  this  case  of  Egerton  v.  MatthefjoSy  the  words  of  tbe 
statute  were  satisfied,  if  there  were  some  note  or  memorandum  in  writing, 
of  the  bargain^  signed  by  the  parties  to  be  charged  by  such  contract 
And  this  was  a  memorandum  of  the  bargain,  or  at  least  of  so  much  of 

it  as  was  sufficient  to  bind  the  parties  to  be  charged  therewith, 
[  "^869  ]  and  whose  signatures  to  it  was  all  that  the  statute  '^required.(3) 

Assumpsit(A;)  for  goods  sold  and  delivered.    Plea,  N.  A.    The 

Slaintifiis,  on  the  25th  January,  1826,  had  sent  from  Worcester  to  the 
efendant  at  Derby,  an  invoice  of  five  pockets  of  hops,  and  delivered 
the  hops  the  same  day  to  a  carrier  to  be  conveyed  from  Worcester  to 
Derby,  and  informed  the  defendant,  at  the  same  time,  that  they  were 
so  forwarded.     The  invoice  described  the  plaintifiFs  as  the  sellers,  and 

(h)  BUI  V.  BammU,  9  M.  *  W.  36. 

(t)  EgerUm  t.  Matthews  and  another j  6  Bast,  307. 

(k)  Riehardi  and  another  y.  Porter^  6  B.  *  G.  437. 

n)  The  Statute  of  Frauds  cannot  be  set  up  as  a  defence^  except  by  him  who  is  sought 
to  De  charged  bj  the  contract,  or  his  representatives.     Cowan  t.  Adami,  1  Fairf.  374. 

(2)  Gonsulti  as  to  this  memorandum,  Smith  y.  Amoldj  5  Mason,  414 ;  ^SAar&unw  f- 
ShaWf  1  N.  Hamp.  167 ;  Nelson  y.  Sanbome,  2  Id.  413 ;  Ide  y.  Stanton,  15  Verm.  685; 
Fenniman  y.  ffartehom,  13  Mass.  87 ;  Cabot  y.  ffaekme^  3  Pick.  83 ;  Uien  y.  KiUri^  T 
Mass.  233;  Lent  y.  PaddUfordy  10  Id.  230;  WhiteweU  y.  Wyer,  11  Id.  6;  Chc^manT. 
Searle,  3  Pick.  38 ;  Hawkme  y.  Chocs,  19  Id.  602 ;  Tisdals  y.  HarrU,  20  lb.  9 ;  H0M9  T. 
Fmch,  Kirby,  14 ;  Nkhols  y.  Johnson,  10  Conn.  192 ;  OdU  y.  Nixon,  6  Cow.  455 ;  Dfuii 
y.  SheOds,  24  Wend.  322 ;  but  see  S.  C,  26  Id.  341 ;  Douglass  y.  ^sars,  2  N.  ft  M.  207; 
Fyler  y.  Oioens,  Rilej,  56. 

(3)  It  will  be  obsenred,  that  in  this  case  the  name  of  the  purchaser,  as  well  as  the 
seller,  appeared  in  the  memorandum,  although  the  purchaser  only  regularly  signed  it; 
but  in  Champion  y.  Plummer,  1  Bos.  ft  Pul.  N.  R.  252,  where  the  seller  only  signed,  and 
the  name  of  the  purchaser  did  not  appear  on  the  bill  of  parcels ;  it  was  holden,  that  the 
bill  of  parcels  was  an  insufficient  memorandum  of  the  bargain,  because  there  cannot  be 
a  contract  without  two  parties.  In  Barstow  y.  Gray,  3  Greenl.  409,  it  was  held,  that  if 
the  writing  be  signed  by  the  party  sought  to  be  charged,  it  is  sufficient,  though  not 
signed  by  the  party  seeking  the  rt  medy.  But  see  Cahot  y.  Haskins,  3  Pick.  83,  Seie  also, 
CfaU  y.  Nixon,  6  Gow.  446,  and  the  note  (1),  p.  862,  ante.  See  Cooper  y.  Smith,  15  Bast,  103, 
recognized  in  Richards  and  another  y.  Porter,  6  B.  ft  G.  439 :  Roget  y.  MsrrU,  2  CainN' 
Bep.  117;  BaUeg  y.  Ogden,  3  Johns.  Bep.  394. 
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tixe  defendant  as  the  pnrohaser  of  the  hops*  The  defendant  after- 
wards wrote  to  the  plaintiffs  as  follows :  '^  The  hops  which  I  bought  on 
the  25th  of  last  month  are  not  jet  arrived,  nor  have  I  ever  heard  of 
them.  I  received  the  invoice :  the  last  were  mnch  longer  on  the  road 
than  they  ought  to  have  been ;  however,  if  they  do  not  arrive  in  a  few 
days,  I  must  get  some  elsewhere,  and  consequently  cannot  accept 
them."     It  was  holden,  that  this  was  not  a  sufficient  note  in  writing. 

The  price  agreed  to  be  paid  constitutes  a  material  part  of  the  oar- 
gain,  therefore,  where  a  specific  price  is  to  be  paid,  it  must  be  stated  in 
the  note  or  memorandum  ;(2)  but  a  written  order  for  ffoods  ^'on  mod- 
erate terms,"  is  sufficient  ;{m)  and  if  no  price  be  agreed  upon,  the  con- 
tract will  be  understood  to  be  for  a  reasonable  time.(n) 

Signed  by  the  Parties. — ^The  place  of  the  signature  is  immaterial. 
If  a  person  draw  up  an  a^eement  in  his  own  handwriting,  beffinning, 
^'  I,  A.  B.,  agree,  &c."  and  leave  a  place  for  a  signature  at  the  bottom, 
but  does  not  sign  it,  the  agreement  will  be  considered  as  sufficiently 
8igned.(o)  Where  articles  of  agreement,  drawn  by  the  secretary  of  a  com- 
pany, purported  to  be  made  between  certain  persons  whose  names  were 
stated  at  the  commencement  as  the  contracting  parties,  and  concluded, 
^'as  witness  our  hands,"  but  was  not  signed  by  any  of  the  parties,  it 
was  holden,  not  to  be  sufficiently  signed  within  the  statute.(p)  In  such^ 
case8,(9)  however,  the  question  is  idways  open  to  the  jury,  whether  the 
party,  not  having  signed  it  regularly  at  the  foot,  meant  to  be 
bound  by  it  as  it  stood,  or  whether  '*'it  was  left  so  unsigned  [  ^870  ] 
because  he  refused  to  complete  it.  So  it  seems,  if  a  person 
be  in  the  habit  of  printing  instead  of  writing  his  name,  he  may  be  said 
to  sign  by  his  printed  name,  as  well  as  his  written  name.(r)  In  an  ac- 
tion on  the  case,  for  the  non-delivery  of  a  quantity  of  gin,  bought  of 
the  defendants,(«)  it  appeared,  that  at  the  time  the  order  for  the  gin 
was  given  by  the  plaintiff  to  the  defendants,  a  bill  of  parcels  was  de- 
livered to  the  former,  the  printed  part  of  which  was,  '^  London.  Bought 
of  Jackson  and  Hankin,  distillers ;"  and  then  followed  in  writing  ^'  1,000 
gallons  of  giu,  1  in  5,  gin,  7«. — 350L"  The  name  of  the  purchaser  was 
inserted  in  the  bill  of  parcels.(^)  About  a  month  after,  the  defendants 
also  wrote  the  following  letter  to  the  plaintiff:  '^Sir,  we  wish  to  know 
what  time  we  shall  send  you  part  of  your  order,  and  shall  be  obliged 
for  a  little  time  in  delivery  of  the  remainder:  must  request  you  to  re- 
turn our  pipes.  Your's,  &c.,  Jackson  and  Hankin."  It  was  holden, 
that  by  connecting  the  bUl  of  parcels  with  the  subsequent  letter  of  the 

[t)  Elmore  ▼.  KmgteoU^  5  B.  ft  G.  583.  {mSAehcrofl  t.  Morruij  4  M.  ft  Gr.  450. 

n)  Hoadly  v.  IPLatne,  10  Bingh.  482 :  4  M.  ft  Sc.  340 ;  and  see  ante^  p.  864. 

[o)  Knight  v.  Croekfordf  1  Egp.  N.  P.  G.  190|  per  Eyre,  G.  J. 

[p)  Hubert  y.  Treheme^  3  H.  ft  Gr.  743 ;  4  Scott's  N.  R.  486|  nom.  fferbert  v.  Turner; 
and  see  Cooehy,  Chodman,  2  Q.  B.  580.  [*'A]I  that  the  court  decided  in  CoocHy,  Good* 
man,  was,  that  the  action  might  lici  though  the  deed  was  not  executed  by  the  cove* 
oantees ;  it  was  not  held,  that  an  interest  passed  by  the  deed,  or  that  it  amounted  to  a 
lease."    Per  Patteson,  J.,  in  Doe  d,  Marhw  ▼.  Wifffftne^  4  Q.  B.  376.] 

(g)  Per  Lord  Abrnger,  in  Jokneon  t.  Dodgeon^  2  M.  ft  W.  653. 

(r)  Per  Eldon,  G.  J.,  in  2  Bos.  ft  Pul.  239. 

(«)  Satmdereon  t.  Jackson  and  another j  2  Bos.  ft  Pul.  238,  recognized  in  DobeU  t. 
ffuiehkuon,  3  A.  ft  E.  372,  aadpoit,  873. 

(t)  See  Champion  r.  Plummer,  1  Bos.  ft  Pul.  N.  B.  254. 
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defendants,  the  requisites  of  the  statute  were  sufficiently  complied  widL 
So  where  the  name  of  the  seller  was  printed  on  the  bill  of  parcels,  but 
he  had  written  thereon  the  name  of  the  purchaser ;  that  was  holden  to 
be  a  recognition  of  the  contract  and  adoption  of  the  printed  name^  so 
as  to  satisfy  the  words  of  the  8tatute.(tf)(l) 

Or  their  Agents  thereunto  laufuUy  authorized. — ^A  sale  of  goods  by 
auction,  has  been  holden  to  be  within  the  17th  section  of  the  statate, 
as  a  sale  of  lands  by  auction  is  within  the  4th  section ;  see  Kentccrilq 
y.  Sehofieldy  2  B.  &  C.  945 ;  Walker  y.  Constable,  1  Bos.  k  Pol.  806, 
ante,  p.  179,  tit.  ^^  Auction ;"  and  it  has  been  uniformly  holden,  er^ 
since  the  case  of  Simon  y.  Metivier,(z)  that  the  auctioneer  or  broker  is 
the  affent  of  both  parties,  and  a  memorandum  made  by  him  of  the 
bargain,  is  a  sufficient  compliance  with  the  terms  of  the  statute,  to 
make  the  contract  of  sale  binding  on  each.(2)    But  the  memoran- 


7Eu 


Sekndier  r.  jyorrw,  2  If.  ft  S.  286 ;  see  AUm  y.  Bennet,  3  Tannt.  169. 
Per  EUmborough,  G.  J.,  deliTering  the  opinion  of  the  conzti  in  Hittde  ▼.  fTAtfoAdUM, 
Mt,  669.     [See  MerrU  y.  CUuon^  12  Johns.  102  ;  ClawnU  EzW  y.  B<UUif^  14  Id.  484.] 


(1)  See  the  case  of  Uiffdon  y.  Thomat,  I  Ear.  ft  Gill,  139,  where  the  lalgect  of  the 
signature  of  the  party  is  fully  examined|  and  the  cases  reviewed. 

(2)  In  like  manner,  the  memorandum  in  a  broker's  book,  and  the  bought  and  sold 
notes  transcribed  therefrom,  and  deliyered  to  the  buyers  and  seUers  respectiyely,  are 
sufficient  to  bind  the  bargain,  the  broker  being  considered  as  the  agent  of  both  paities. 
Bueker  y.  Cammeytr^  1  Esp.  N.  P.  G.  105,  ruled  by  Kenyon^  G.  J.,  on  the  authority  of 
Smoti  y.  MetiMfier:  and  per  BlUnbmitughy  G.  J.,  in  Binde  y.  Whitehaute^  T  Bast,  569,  8.  P. 
The  broker  is  the  agent  of  both  parties,  and,  as  such,  may  bind  them  by  signing  the 
tome  contract  on  behalf  of  the  buyer  and  seller.    But  if  he  does  not  sign  the  «chim  con- 
tract for  both  parties,  neither  will  be  bound.    Hence,  where  the  broker,  haying  made  s 
contract,  entered  it  in  his  book,  but  did  not  sign  it,  and  afterwards  signed  and  deliyered 
to  the  contracting  parties,  bought  and  sold  notes  materially  differing  fh>m  each  other ; 
it  was  holden,  that  there  was  not  any  yalid  contract  in  writing  to  bind  the  parties. 
Qrant  y.  Fletcher^  5  B.  ft  G.  436.    A  material  alteration  in  a  sale-note,  by  the  broker, 
after  the  bargain  made,  at  the  instance  of  the  seller,  without  the  consent  of  the  par- 
chaser,  annuls  the  instrument,  so  as  to  preclude  the  seller  from  recoyering  upon  the 
contract,  eyidenced  by  the  instrument  so  altered  by  him.    PoweU  y.  Dwtttj  16  East,  29. 
And  though  it  seems  that  the  auctioneer  may  alter  the  terms  of  the  sale  by  striking  part 
out  of  his  book  before  the  sale,  yet  his  yerbal  declarations  made  before  the  sale  are  not 
eyidence  to  alter  the  sale  thereof.    SheUon  y.  Livkuy  2  Cr.  ft  J.  411,  anie^  180.    "If  the 
broker  deliyer  a  different  note  of  the  contract  to  each  party  contracting,  there  is  no 
yalid  contract    Bach  is  bound  by  the  note  which  the  broker  deliyers ;  and  if  different 
notes  are  given  to  the  parties,  neither  can  understand  the  other.^'    Per  Oibbs,  G.  J., 
Vummuiff  y.  Boebueky  Holt's  N.  Pi  G.  172,  recognized  by  Tauntotij  J.,  8mi^  y.  Bt^oUt^ 
Somerset  Lent  Ass.  1831,  MS.    The  trayeller  of  the  defendant  had  sold  a  quapti^  of 
tallow  to  the  plaintiff,  to  be  deliyered  at  a  certain  time.    The  plaintiff  had  signed  tbe 
bought  note,  and  the  trayeller  had  signed  the  sold  note  for  the  defendant,  and  left  it 
with  the  plaintiff.    The  tallow  not  haying  been  deliyered  at  the  time  specified,  plaintiff 
brought  an  action,  and  produced  in  eyidence  the  sold  note.    The  defendant  produced  in 
eyidence  the  bought  note  ,*  between  which  and  the  sold  note  there  was  a  material  yari- 
ance.    The  plaintiff  was  nonsuited.    This  doctrine  renders  it  essentially  necessary  tiukt  a 
plaintiff  should  procure  an  inspection  of  the  other  note,  before  he  can  commence  his  action 
with  safety,  unless  he  has  retained  a  copy.  Where  a  broker  made  an  entry  of  a  contract 
in  his  book,  which  he  did  not  sign,  but  sent  to  the  yendor  and  purchaser  bought  and  sold 
notes  copied  fVom  the  book,  and  signed  by  him ;  it  was  holden,  that  these  were  a  suffident 
memorandum  of  the  bargain,  and  the  parties  were  bound  by  the  contract  so  made.  Owm 
y.  Jfiahf  6  B.  ft  G.  117.    The  bought  and  sold  notes  deliyered  to  the  parties,  and  not 
the  entry  in  the  broker's  book,  are  the  proper  eyidence  of  the  contract.    AbhoU,  G.  J., 
Thornton  y.  JHeux,  M.  ft  Malk.  43.    See  Trueman  y.  Xoefer,  11  A.  ft  B.  589;  8  P.  ftl>.  267. 
The  entry  in  the  broker's  book  is,  properly  speaking,  the  original,  and  ought  to  be  signed 
by  him.    The  bought  and  sold  notes  deliyered  to  the  parties  ought  to  be  copies  of  it:  a 
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dam  by  the  anctioneer'must  be  a  ^sufficient  memorandum;  for  [  *871  ] 
where,  at  a  sale  by  auction  of  sugars,  the  auctioneer  (having 
before  him  the  printed  catalogne  of  sale,  containing  the  lots,  marks,  and 
number  of  hogsheads,  and  the  gross  weights  of  me  sugars ;  and  also 
another  written  paper,  containing  the  conditions  of  sale,  which 
latter  he  read  to  the  bidders,  as  the  '"conditions  on  which  the  [  *872  ] 
sugars  were  to  be  sold ;  but  the  two  papers  were  neither  ex« 
temally  annexed  nor  contained  any  internal  reference  to  each  other,) 
wrote  down  on  the  catalogue  the  name  of  the  highest  bidder,  and  the 
sum  bid  for  the  particular  lots ;  it  was  holden,(y)  that  the  minute  made 
on  the  catalogue  of  sale  (which  catalogue  was  not  by  any  reference  in- 
corporated with  the  conditions  of  sale,)  was  not  a  sufficient  memorandum 
of  a  bargain  under  those  condition  of  sale.(l)    Where,  however,  goods 

(y)  Onde  t.  Whitehauie,  1  Bast,  558 ;  Kenwarthy  y.  SehofiOd,  2  B.  ft  G.  946,  S.  P. 

valid  contract  may  probably  be  made  by  perfect  notes  signed  by  the  broker,  and  delivered 
to  the  parties,  alUiongh  the  book  be  not  signed ;  bat  if  the  notes  are  imperfect,  an 
unsigned  entiy  in  the  book  will  not  stipplj  the  defect.  Abbott,  G.  J.,  Orant  ▼.  FUteher^ 
5  B.  ft  G.  437.  And  see  Thornton  t.  OharUij  9  M.  ft  W.  802.  Under  the  Act  of  Massa- 
chusetts, (which  is  copied  from  the  British  statute,)  it  is  held,  that  the  sale  of  a  chattel 
bj  auction  is  Toid,  if  the  requisites  of  the  act  are  not  complied  with.  Davia  y.  BcweUf 
2  Pick.  64. 

(1)  An  auctioneer  is  the  agent  of  the  purchaser  of  either  lands  or  goods  at  auction,  to 
sign  a  contract  for  him  as  the  highest  bidder.  And  if  he  sign  the  memorandum  of  sale 
in  the  name  of  the  purchaser,  immediately  on  recelying  the  bid  and  knocking  down  the 
hammer,  this  is  a  sufficient  signing  of  the  contract  within  the  statute  of  frauds.  Adanu 
y.  MacMUlanf  7  Port,  73.  But  such  memorandum  cannot  haye  the  effect  to  take  a  con- 
tract out  of  the  statute,  where  neither  the  auctioneer,  nor  his  clerk,  nor  the  vendor  or 
vendee  has  signed  the  same.    lb. 

In  Kentucky,  no  memorandum  of  sale  made  by  an  auctioneer  will  authorise  a  recoveiy 
unless  signed  by  the  purchaser  or  some  one  authorized  to  do  it  for  him.  Martin  v. 
M'Fadm,  4  Litt  240. 

In  South  Carolina,  an  auctioneer  being  the  agent  of  both  vendor  and  vendee,  a 
memorandum  in  writing,  made  by  him,  is  binding  on  the  vendee.  Davit  v.  RoberUon,  1 
Rep.  Con.  Ct.  71. 

The  entiy  of  a  sale  by  an  auctioneer  in  his  book,  according  to  the  vendue  act  of  South 
Carolina,  is  a  sufficient  memorandum  of  the  contract  within  the  statute.  Bmnett  v. 
Corter,  Dudley,  S.  C,  142.  An  entry  by  an  auctioneer,  to  be  a  compliance  with  the  pro- 
visions of  the  statute  of  frauds,  must  be  a  memorandum  of  the  contract ;  it  must  state 
distinctly  the  article  sold,  the  price,  and  the  purchaser's  name.  MeatUnn  v.  Jfam^MM,  3 
M'Cord,  458.  An  auctioneer's  clerk  is  not  such  an  agent  as  can  bind  the  party  by  hit 
entry  within  the  statute  of  frauds  of  South  Carolina,  unless  the  authority  of  the  clerk  to 
make  the  entry  has  been  specially  obtained  from  the  party  who  is  to  be  bound  by  the  * 
act,  or  he  has  afterwards  assented  to  be  charged  by  it.    Ents  v.  MilU,  1  M'Mullan,  463. 

The  rule  that  a  memorandum  in  writing  made  by  an  auctioneer  or  broker,  shaU  bind 
both  parties,  does  not  extend  to  a  mere  agent  of  one  party ;  e.  y.,  a  commission  merchant 
authorized  to  buy  goods  for  his  correspondent;  a  memorandum  by  him  will  bind  only 
his  principal.  Snell  v.  FUeh,  8  Cow.  215.  An  entry  in  the  sheriff's  sales-book,  so  as  to 
be  a  sufficient  memorandum  within  the  statute  of  frauds,  need  not  be  made  by  the 
sberifT  himself,  but  may  be  made  by  his  deputy,  and  such  an  entry  in  the  form  prescribed 
by  law,  must  be  tf^en  to  be  regular  until  the  contrary  be  shown.  OhritUe  v.  Simpson^  1 
SLIchaidson,  407.  An  entry  in  the  sheriff's  execution  book  in  the  sale  of  land,  though 
not  signed  by  the  sheriff  in  connection  with  the  entries  on  the  execution,  are  a  sufficient 
note  in  writing,  within  the  provisions  of  the  statute  of  frauds,  to  enable  the  sheriff  to 
recover  the  price  of  the  land.  LeeriH  v.  Twiltf/j  1  M'Mullan,  255.  An  entry  in  a  broker's 
sale-book,  with  the  consent  of  both  parties,  of  the  terms  of  an  agreement  for  the  sale  of 
land,  if  not  in  itself  a  sufficient  memorandum  under  the  statute  of  frauds,  may  be  so 
connected  with  a  subsequent  letter  from  the  vendor  in  reference  to  it,  as  to  make  it 
good  against  him.  Tbomer  v.  Dawwn,  1  Cheeves,  68.  The  memorandum  of  sale  by  an 
auctioneer  must  be  made  in  his  sale-book  at  the  time  andplaee  ofiole.    But  the  entry  of 
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were  sold  by  aaction  to  an  agent,^z)  and  the  auctioneer  wrote  the  initiab 
of  the  agent's  name,  together  with  the  prices,  opposite  the  lots  pur- 
chased by  him,  in  the  printed  catalogue,  and  the  principal,  aiterwwds, 
in  a  letter  to  the  agent,  recognized  the  purchase ;  it  was  holden,  that 
the  entry  in  the  catalogue,  and  the  letter,  coupled  together,  were  a 
sufficient  memorandum  of  the  contract.  But  the  aeent  contempliU^ 
by  the  17th  section,  who  is  to  bind  a  defendant  by  his  signature,  must 
be  a  third  person,  and  not  the  other  contracting  party ;  and  therefore, 
where  an  auctioneer  wrote  down  the  defendant's  name  by  his  authmty, 
opposite  to  the  lot  purchased;  it  was  holden,(a)  that  in  an  action 
brouffht  in  the  name  of  the  auctioneer,  the  entry  in  such  book  by  the  plain- 
tiff, the  auctioneer,  was  not  sufficient  to  take  the  case  out  of  the  statute«(l) 
But  if  the  entry  be  made  by  the  auctioneer's  clerk,  it  will  suffice  ;(i)  for 
the  clerk  is  not  identified  with  the  plaintiff  who  sues ;  and  in  the  bun- 
ness  which  he  performs,  of  entering  the  name,  he  is  impliedly  authorized 
by  the  purchaser.  A  buyer  of  goods  reauested  D.,  the  agent  of  the 
seller,  to  write  a  note  of  the  contract  in  we  buyer's  book :  D.  did  so, 
and  signed  the  note  with  his  own  name.  It  was  holden,(c)  that  such 
note  was  not  sufficient  to  bind  the  buyer,  inasmuch  as  D.  was  not  his 
agent.  The  defendant  purchased  leasehold  premises  at  an  auction,  and 
signed  a  memorandum  of  the  purchase  on  the  back  of  the  particular  of 
siue,  containing  the  name  of  the  owner  and  the  conditions :  it  was 
holden,(<2)  that  the  defendant  was  bound,  although  there  was  not  uiy 
signature  by  the  vendor.  In  Boydell  v.  Drummondj  11  East,  142,  it 
was  holden,  that  the  signature  of  the  defendant,  in  a  book  intituled 
^^  Shakspeare  Subscribers,  their  Signatures,"  not  referring  to  a  printed 

Srospectus  which  contained  the  terms  of  the  contract,  and  which  was 
elivered  at  the  time  to  the  subscribers  to  the  Boydell  Shakspeare,  could 
not  be  connected  with  the  prospectus,  so  as  to  take  the  case  out  of  the 
statute,  inasmuch  as  such  connection  could  not  be  established  without 
the  intervention  of  parol  evidence,  and  that  would  open  a  door 
[  '*'878  ]  for  perjury,  which  it  was  the  object  of  *the  statute  to  pre- 
vent.(e)(l)  But  where  the  purchaser  of  lands  by  auction  signed 
a  memorandum  of  the  contract  indorsed  on  the  particiidars  and  condi- 
tions of  sale,  and  referring  to  them,  and  afterwards  he  wrote  to  the 
vendor,  complaining  of  defect  in  the  title,  referring  to  the  contract  ex- 

z)  PkUlimort  t.  Barry y  1  Gampb.  513.        (a)  FarAroih§t  t.  Smimoru^  6  B.  &  A.  333. 


!t)  PkUlimort  t.  Barry ^  1  Gampb.  513.        (a)  Fartbn 
b)  Bird  V.  BoulUr,  4  B.  ft  Ad.  443  ;  1  Nev.  k  M.  313, 
(«)  Oraham  v.  MuMon,  6  Bingh.  N.  G.  603;  7  Scott,  1i 


{€)  Oraham  v.  Mtuton^  6  Bingh.  N.  G.  603 ;  7  Scott,  769 ;  tee  also  Oraham  t.  FrHwfU^ 
3  M.  ft  Or.  368;  4  Scott's  N.  R.  25. 

(d)  Laythoarp  y.  Bryant,  2  Bingh.  N.  G.  735. 

(e)  See  Swt4t  y.  Lee,  3  M.  ft  Gr.  452 ;  4  Scott's  N.  R.  77. 

the  name  of  the  agent,  factor,  ftc,  is  a  compliance  with  the  statute  requiring  "the  name 
of  the  person  on  whose  account  the  sale  is  made."  JSieke  v.  Whitmore,  12  Wend.  548. 
See  Stoddert  ▼.  Veetry,  2  Gill  ft  J.  227. 

^1)  And  the  mere  agent  of  one  of  the  parties,  e.  y,  a  commission  merchant  authorised 
to  Duj  goods  for  a  distant  correspondent,  is  not  sufficient  under  the  statute.  Sev^Ui  t. 
FUeh,  8  Gowen,  215.  But  in  Battun  v.  Sellere,  5  Ear.  ft  J.  117,  where  a  commission  mer- 
chant sold  goods  for  his  principal,  and  deliyered  a  bill  of  parcels  to  the  purchaso*, 
stating  him  as  such,  who  received  it,  this  was  held  to  be  a  sufficient  memorandum 
within  the  statute,  although  the  bill  was  made  out  in  the  name  of  the  agents. 

(2)  See  S.  P.  Fre^port  v.  Bartol,  3  Greenl.  340. 
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presslj,  and  renouncing  it ;  the  Tender  wrote  and  signed  several  letters, 
mentioning  the  property  sold,  the  names  of  the  parties,  and  some  of  the 
conditions  of  sale,  insisting  on  one  of  them  as  curing  the  defect,  and 
demanding  the  execution  of  the  contract ;  it  was  holden,(/)  that  these 
letters  might  be  connected  with  the  particulars  and  conditions  of  sale, 
so  as  to  constitute  a  memorandum  in  writing,  binding  the  vendor, 
although  neither  the<original  conditions  and  particulars,  nor  the  mem- 
orandum signed  bj  the  purchaser,  mentioned,  or  were  signed  by  the 
vendor.  If,  on  the  sale  by  auction  of  goods,  the  same  person  is  de- 
clared the  highest  bidder  for  several  lots,  a  distinct  contract  arises  for 
each  lot ;  and  although  all  the  lots  together  purchased  by  the  same  per- 
son exceed  102.  in  value,  yet  if  the  lots  are  separately  of  less  value  than 
101.  a  memorandum  in  writing  is  not  necessary.(^)  It  is  to  be  observed, 
that  neither  the  4th  nor  17th  sections  of  tms  statute  require  that  the 
agent  should  be  authorised  hy  toriting*  A  parol  authority,  therefore, 
is  8nfficient.(A)(l)  But  the  character  of  agent  cannot  be  supported  by 
one  of  the  contracting  parties.(t)  Where  A.  &  B.  being  jointly  inter- 
ested in  a  quantity  of  oil,  A.  entered  into  a  contract  for  the  sale  of  it 
without  the  authority  or  knowledge  of  B.,  who,  upon  receiving  informa- 
tion of  the  circumstance,  refused  to  be  bound,  but  afterwards  assented 
by  parol,  and  samples  were  delivered  to  the  vendees ;  it  was  holden,(Jk) 
in  an  action  against  the  vendees,  that  B.'s  subsequent  ratification  of 
the  contract  rendered  it  binding.  So  in  Kinnitz  v.  Surry ^  Paley,  Pr. 
and  Ag.  148,  n.  2nd  ed.,  where  the  broker,  who  si^ed  the  broker's 
note  upon  a  sale  of  com  was  the  seller's  agent.  Lord  MUnbarimffh  held,, 
tbat  if  the  buyer  acted  upon  the  note,  that  was  such  an  adoption  of  his 
agency,  as  made  the  note  sufficient  within  the  statute.  So  where  A., 
without  authority,  made  a  contract  in  writing  for  the  purchase  of  goods 
by  B.,  and  B.  subsequently  ratified  the  contract ;  it  was  holden,(Z)  that 
such  ratification  rendered  A.  an  agent  lawfully  authorized  within  the 
statute. 

*0»  the  Effect  of  Parol  Emdewe  of  a  Variation  or  Waiver  [  ♦874  ] 

of  a  Written  Oontraet.{2) 

ihe  question  as  to  the  admissibility  of  parol  evidence  to  vary  or 
annul  a  written  contract,  has  recently  been  before  the  courts  on  several 
occasions.  The  Judgments  then  delivered,  render  it  unnecessary  to 
insert  the  earlier  decisions.  By  an  agreement  in  writing,  the  plaintiff 
contracted  to  sell  the  defendant  several  lots  of  land,  and  to  make  a 
good  title  to  them;  and  a  deposit  was  paid.    It  was  afterwards  discov- 

(/)  DobeU  y.  Huiehwuon,  3  A.  ft  S.  356.        (g)  Emmerton  r.  HedU^  2  Taunt.  88. 

(A)  Per  Kenyan^  G.  J.,  in  Sucker  y.  Cammeyer^  1  Eap.  N.  P.  G.  106.  See  also  Emmenon 
y.  HMa,  2  Tftnnt.  46. 

(t)   Wright  y.  Dannahy  2  Gamp.  203.  (k)  Soames  y.  Spencer^  1  Dow.  &  Rj.  32. 

(/)  Maclean  y.  Dunn,  4  Bingh.  722.  See  Oosbell  y.  Archer,  2  A.  ft  E.  600 ;  4  Key.  ft 
Mann.  486. 

(1)  The  third  section,  relating  to  aMignments  and  surrenders  of  leasee,  ftc,  requires 
that  the  agent  should  he  authorized  in  writing.  See  Alna  y.  Plummer,  4  Greenl.  268 ; 
Talbot  y.  Bowen,  1  Marsh.  436.    See  Ewing  y.  Teee,  1  Binn.  460 ;  ahaw  y.  Nudd,  8  Pick.  9. 

(2)  Consult  1  Greenl.  on  Byid.  {  276-306. 
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ered  tliat  a  good  title  could  not  be  made  to  one  of  the  lots;  and  itv«i 
then  verbally  agreed  between  the  partieB,  that  the  vendee  Bhodd  wsire 
the  title  as  to  mat  lot.  The  vendor  delivered  posaeaeion  of  tbe  whole 
of  the  lots  to  the  vendee,  which  he  accepted.  In  an  action  brought  bj 
the  vendor  to  recover  the  remainder  of  the  pnrchase-monej,  ue  d^ 
claration  stated,  that  the  defendant  agreed  to  deduce  a  good  tide  toiU 
the  lots  except  one,  and  that  the  vendee  discharged  and  exononted 
him  from  making  out  a  good  title  to  that  lot,  and  waived  his  right  to 
require  the  same.  Lord  Denman,  0.  J.,  in  delivering  the  opinion  of 
the  court,(n»)  after  reading  the  4th  section  of  the  statute  of  fraads, 
said :  *^  It  is  to  be  observed,  that  the  statute  does  not  say  in  distmet 
terms,  that  all  contracts  or  agreements  concerning  the  sale  of  lainli 
shall  be  in  writing;  all  that  it  enacts  is  that  no  action  shall  be  broo^t 
unless  they  are  in  writing.  And  as  there  is  no  clause  in  the  act,  which 
requires  tne  dissolution  of  such  contracts  to  be  in  writing,  it  should 
rather  seem  that  a  written  contract  concerning  the  use  of  the  luids  ma; 
.still  be  waived  and  abandoned,  by  a  new  agreement  not  in  .writing,  and 
•so  as  to  prevent  eidier  party  from  recovering  on  the  contract  which  was  in 
^writing.  It  is  not,  howevw,  necessary  to  give  an  opinion  up<Hi  that 
^oint ;  as  this  is  not  a  waiver  and  abandonment  of  the  whole  written 
agreement,  but  only  a  part  of  it ;  and  the  question  is,  what  is  the  effect 
of  that  ?  It  may  be  said  by  the  plaintiff,  that  this  does  not  in  anjr  de- 
gree vary  what  is  to  be  done  by  either  party ;  that  the  same  land  is  to 
:be  conveyed,  there  is  to  be  the  same  extent  of  interest  in  the  land,  and 
it  is  to  be  conveyed  at  the  same  time,  and  the  same  price  is  to  be  paid; 
and  that  it  is  only  an  abandonment  of  a  collateral  point.  But  we  think 
the  object  of  the  statute  of  frauds  was  to  exclude  all  oral  evidence  as  to 
contracts  for  the  sale  of  lands,  and  that  any  contract  which  is  sought 
to  be  enforced,  must  be  proved  by  writing  only.  But,  in  the  pre- 
sent case,  the  written  contract  is  not  that  which  is  sought  to  be  en- 
forced, it  is  a  new  contract  which  the  parties  have  entered  bto,  and 
that  new  contract  is  to  be  proved,  partly  by  the  former  written  agre^ 
meat,  and  partly  by  the  new  verbal  a^preement ;  the  present  coDtraet, 
therefore,  is  not  a  contract  entirely  m  writing ;  ana  as  to  the  title 

being  collateral  to  the  land,  the  title  appears  to  us  to  he  a 
[  *875  ]  *most  essential  part  of  the  contract,  for,  if  there  be  not  a 

good  title,  the  land  may,  in  some  instances,  better  not  be 
conveyed  at  all ;  but  our  opinion  is  not  formed  upon  the  stipulation 
about  the  title  being  an  essential  part  of  the  agreement,  but  upon  the 
general  effect  and  meaning  of  the  statute  of  frauds,  and  that  tne  con- 
tract now  brought  forward  .by  the  plaintiff  is  not  wholly  a  contraet  in 
writing."  A  rule  nisi,  which  had  been  obtained  for  entering  a  nonfoit, 
was  accordingly  made  absolute. 

In  a  subsequent  case,fn)  the  written  agreement  was,  that  the  plaintiff 
should  grant  a  lease  te  tne  defendants,  and  the  defendants  should  take 
certain  quantities  of  straw  and  other  things  at  a  valuation,  te  be  made 
by  persons  named  respectively  by  plaintiff  and  defendants,  or  their 
umpire,  in  the  usual  way ;  and  the  defendants  entered  under  the  agree- 


i 


m)  €fPH  T.  LordN^mi^  5  B.  *  Ad.  SS. 
fi)  Hofvey  y.  Qrobkamy  5  A.  ik  B.  61. 
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ment,  and  took  poeeession  of  the  straw,  ftc.  A  parol  agreement  was 
afterwards  entered  into,  that  the  valuation  should  be  made  bj  one  D. 
The  defence  set  up  to  an  action  to  recover  the  amount  of  D.'s  valuation 
was,  that  no  valuation  had  been  made  pursuant  to  the  original  agree- 
ment. It  was  holden,  on  demurrer,  that,  although  the  part  of  the  writ- 
ten agreement  which  was  varied  by  parol  mi^t  have  been  good  of 
itself  without  writing,  by  reason  of  the  acceptance  of  the  straw,  &c., 
yet  it  was  not  competent  to  the  parties,  by  agreement  not  in  writing,  to 
separate  into  two  parts  the  subject-matters  of  the  original  agreement, 
and  to  substitute  a  new  agreement,  not  in  writing,  as  to  the  straw,  ftc* ; 
and  judgment  was  given  for  the  defendants.  In  deciding  this  case,  the 
court  adverted  to  &om  v.  Lord  Nugent^  as  a  case  in  which  it  was 
doubted  whether  it  was  competent  to  the  parties  to  waive  and  abandon 
an  agreement  in  writing  by  parol,  but  expressed  no  direct  opinion  on 
the  subject. 

In  another  case,  the  plaintiff  brought  his  action  to  recover  the  depo- 
sit paid  by  him  on  entering  into  a  written  contract,  by  which  the  defen- 
dant agreed  to  sell  the  lease  of  a  house  and  deliver  possession  by  a  day 
nuned.  It  appeared,  at  the  trial,  that  on  that  day  neither  of  the  parties 
were  in  a  situation  to  carry  the  contract  into  effect,  but  within  a  reason- 
able time  afterwards  the  obstacles  might  have  been  removed ;  but  before 
that  time  arrived,  the  plaintiff  insisted  that  the  contract  was  at  an  end, 
and  demanded  the  return  of  the  deposit.  The  count,  upon  which  the 
court  held  the  plaintiff  might  recover,  was  one  for  money  had  and  re- 
ceived. Tindalj  C.  J.,  in  delivering  the  opinion  of  the  court,  stated,(o) 
that  the  question  was,  ^^  Can  the  day  for  the  completion  of  the  purchase 
of  an  interest  in  land,  inserted  in  a  written  contract,  be  waived  by  a 
parol  agreement,  and  another  day  be  substituted  in  its  place,  so  as  to 
bind  the  parties  ?  We  are  of  opinion  that  it  cannot.  This  is  an  agree- 
ment for  the  sale  of  land,  upon  which,  by  the  statute  of 
frauds,  ^section  4,  no  action  can  be  brought,  ^unless  it  is  in  [  *876  ] 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
his  agent  thereunto  lawfully  authorised.'  ffow  we  cannot  get  over  the 
difficulty  which  has  been  pressed  upon  us,  that  to  allow  the  substitution 
of  a  new  stipulation  as  to  the  time  of  completing  the  contract,  by 
reason  of  a  subsequent  parol  agreement  between  the  parties  to  that 
effect,  in  lieu  of  a  stipulation  as  to  time  contained  m  the  written 
agreement  signed  by  the  parties,  is  virtually  and  substantially  to  allow 
an  action  to  oe  brought  on  an  agreement  relating  to  the  sale  ot  land, 
partly  in  writing  signed  by  th^  parties,  and  partly  not  in  writing,  but 
by  parol  only,  and  amounts  to  a  contravention  of  the  statute  of  frauds." 

In  the  following  case  in  €t$9ump9it^{p)  the  declaration  stated,  that 
plaintiff  had  agrcM  to  buy,  and  defendant  to  sell,  a  cargo,  to  be  deliv- 
ered '^  on  the  20th  to  the  22nd  instant,"  to  be  paid  for  by  an  accept- 
ance three  months  from  delivery;  and  that  afterwards,  before  the  22nd, 
plaintiff,  at  request  of  defendant,  gave  time  for  the  delivenr  to  the  24th : 
breach,  that  defendant,  though  requested  (to  wit,  on  24th,)  to  deliver. 


i; 


[o)  8Uw€ll  T.  Rohiruon^  3  Bingh.  N.  C.  928;  5  Scott,  196. 

Ip)  Stead  y.  Pawber,  10  A.  ft  E.  67 ;  2  P.  *  D.  447,  ovemiliiig  Cuff  y.  Penn,  1  M. 
ft  S.  21. 
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had  noty  on  24tli  or  any  other  time,  delivered :  special  damage  by  rise 
of  price  between  the  agreement  and  breach.  Plea,  that  the  giving  of 
time  was  part  of  a  contract  for  the  sale  of  goods  at  the  price  of  abore 
lOZ. ;  and  that  there  was  no  part  acceptance,  or  earnest,  or  note  or 
memorandum  in  writing.  Replication,  tnat  the  giving  of  time  was  not 
part  of  the  contract,  &c.  It  appeared  that  there  was  a  written  contract 
as  stated  in  the  declaration,  for  the  delivery,  ^^on  the  20th  to  the  22nd," 
bat  the  22nd  falling  on  Sunday,  plaintiff,  at  defendant's  request,  ?er- 
bally  agreed  to  enlarge  the  time  to  the  2Srd  or  24th.  The  prioe  fluctu- 
ated between  the  time  of  the  agreement  and  the  24th,  being  higher  qb 
the  last  day.  It  was  understood  that  the  enlargement  of  tioie  would 
postpone  the  delivery  of  the  three  n&onths'  acceptance.  It  was  holden, 
that,  on  these  facts,  defendant  was  entitled  to  the  verdict,  the  enlarge- 
ment of  time  having  materially  varied  the  contract,  substituting  for  it 
a  new  contract  on  a  similar  consideration,  and  not  being  merely  a  dis- 
pensation from  performance  on  a  particular  day.  The  judgment  of  the 
court,  delivered  by  Lord  Denmanj  contains  the  following  passage,  whidi 
appears,  however,  to  apply  more  accurately  to  the  4th  than  to  the  17tk 
section: — ^^It  was  urged  by  the  plaintiff's  counsel,  that  the  defendant'i 
argument  reduced  him  to  an  inconsistency;  that  he  alleged,  on  the 
one  hand,  an  alteration  of  the  contract  by  parol,  and  yet,  on  the  other, 
asserted  that  such  alteration  by  parol  could  not  be  made.  But  thisiB, 
in  truth,  to  confound  the  contract  with  the  remedy  upon  it.  Indepen- 
dently of  the  statute,  there  is  nothing  to  prevent  the  total  waiver, 

or  the  partial  alteration  of  a  written  contract  not  under 
[  *Sn  ]  *seal  by  parol  agreement;  and,  in  contemplation  of  law,  such 

a  contract  so  altered  subsists  between  these  parties;  but  the 
statute  intervenes,  and,  in  the  case  of  such  a  contract,  takes  away  the 
remedy  by  action." 

Plaintiff  entered  into  a  written  agreement  with  the  defendant,  for 
the  purchase  of  a  cargo  to  be  shipped  on  board  a  vessel  on  her  next 
arrival  at  a  certain  port.  On  the  arrival  of  the  vessel,  the  defendant 
verbally  requested  a  postponement  of  the  shipment,  until  she  should 
have  completed  another  voyage.  Plaintiff  assented  to  this  proposal, 
and  the  voyage  was  made.  The  defendant,  on  the  second  arrival  of  the 
vessel,  declined  taking  the  goods,  which  were  rensold  by  the  plaintiff; 
who  brought  his  action  to  recover  the  loss  sustained  by  the  defendant's 
non-performance  of  the  contract.  It  was  hoIden,(9)  that  the  plabtiff 
could  not  recover.  Parke^  B.,  said,  '^Here  there  was  an  original  con- 
tract in  writing  to  send  these  goods  by  the  first  vessel ;  an  alteration 
as  to  the  time  of  their  delivery  was  subsequently  made  by  parol;  and 
the  point  to  be  decided  is,  whether  such  an  alteration,  by  parol,  of  the 
written  contract,  can  be  binding.  It  appears  to  me  that  it  cannot; 
and  that  the  same  rule  must  prevail  as  to  the  construction  of  the  17Ui 
section,  which  has  already  prevailed(r)  in  the  construction  of  the  4th 
section."  ^^It  appears  tome  that  no  distinction  can  be  made;  and 
that  it  is  unnecessary  to  inauire,  what  are  the  essential  parts  of  a  con- 
tract, and  what  not;  and  that  every  part  of  the  contract,  in  regard  to 
which  the  parties  are  stipulating,  must  be  taken  to  be  material.' 

{q)  MarthaU  r,  Lynn,  6  M.  ft  W.  109.  (r)  Oot9  ▼.  Lard  Nugent,  5  B.  &  Ad.  58. 
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m.  The  Fifth  and  Sixth  Sections^  relating  to  the  Execution  and 
Revocation  of  WilU,  p.  877;  and  the  Stat.  7  WHL  IV.  ^ 
1  Vict'  €.  26,  for  the  Amendment  of  the  Laws  with  respect 
to  WiUs,  p.  895.(1) 

The  sections  of  the  Statute  of  Frauds  relating  to  wills  have  been 
repealed,  as  to  all  wills  made  since  1887,  by  the  stat.  7  Will.  lY*  & 
1  Vict.  c.  26,  s.  2,  («) ;  although  the  law  of  wills  made  since  that  date 
does  not  come  within  the  title  ^^  Statute  of  Frauds,"  yet  it  has  been 
thought  advisable  to  insert  the  new  statute,  and  some  of  the  decisions 
upon  it,  in  this  section,  and  to  divide  the  subject  into  two  heads: 

First,  As  to  Wills  made  before  1838 ;  5th  Section  of  the  Statute  of 
Frauds. — ^^  All  devises  and  bequests  of  any  lands  or  tenements,  devi- 
sable either  by  force  of  the  statute  of  wills,  or  by  this  statute,  or  by 
the  custom  of  Kent,  or  of  any  borQUffh,  or  any  other  particjalar  custom, 
shall  be  in  writing,  and  signed  by  the  party  so  devising  the 
*same,  or  by  some  other  person  in  his  presence,  and  by  his  [  *878  ] 
express  directions,  and  shall  be  attested  and  subscribed  in  the 
presence  of  the  devisor,  by  ^ee  or  four  credible  witnesses,  or  else 
they  shall  be  utterly  yoid  and  of  none  effect." 

*^  All  facts  relatmg  to  the  subject-matter  and  object  of  the  devise, 
such  as  that  it  was  or  was  not  in  the  possession  of  the  testator,  the 
mode  of  acquiring  it,  the  local  situation,  and  the  distribution  of  the 
property,  are  admissible  to  aid  in  ascertaining  what  is  meant  by  the 
words  used  in  the  will."(f) 

AU  Devises  of  any  Lands  or  Tenements. — Although  these  words 
are  veiy  general,  and  extend  to  customary  freehold8,(t^)  not  passing  by 
surrender,  yet  it  has  been  holden,  that  copyhold  lana,(2;)  and  custom- 
ary(2f)  estates,  passing   by  surrender,  are  not  comprehended  within 
ihem.    In  these  cases,  the  estate  is  considered  as  passing  by  the  sur- 
render of  which  the  will  only  directs  the  uses.     Consequently,  it  is  not 
necessary  that  such  will  should  be  executed  with  the  solemnities  re- 
quired by  this  statute.     Hence,  a  mere  draught  of  a  will,  the  signing 
and  publication  of  which  were  prevented  by  the  sudden  death  of  the 
testator,  has  been  holden  sufficient  to  pass  copyhold  land  surrendered 
to  the  use  of  the  will.    N.    By  stat.  55  Geo.  III.  c.  192,  dispositions 
by  win,  by  any  person  dying  after  12th  July,  1815,  of  copyhold  estates, 
are  made  effectual  without  any  previous  surrender  to  the  use  thereof. 
But  this  statute  only  supplies  the  want  of  a  formal  surrender,  and  does 
not  extend  to  a  case  where  the  surrender  is  a  matter  of  substance,  as 


r 


See  poHj  p.  696. 

\t)  Per  Farkey  J.,  JDoe  d,  TempUman  v.  Martin^  4  B.  ik  Ad.  Y85. 

'»)  Suuey  ▼.  €hHU,  Ambl.  299. 

\z)  So€  d.  QUman  ▼.  HeyhoB^  2  Bl.  R.  1114.  See  also  Th^  Attorney- General  t.  Barnes^ 
2  Vern.  S9B\  AUamty-Oetteral  v.  Andreufg,  1  yes.  226 ;  TufneU  v.  Page,  2  Atk.  37. 

(y)  Doe  d.  Cook  y.  Danvers,  7  East,  299 ;  Carey  v.  Aekew,  corftm  Sir  L,  Kenyan,  M.  R., 
May  9, 1786,  2  Bro.  G.  0.  58,  and  in  a  note  to  WayetaffY,  Wagetaff,  2  P.  Wms.  259,  Cox's 
ed.,  recognized  by  EUenborouyh,  0.  J.,  in  7  East,  324. 

(1)  See  1  Williams  on  Executors,  P.  I.,  B.  11.,  p.  54-91,  4th  Amer.  edit,  and  notes  by 
American  editor. 
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where  it  is  required  to  be  accompanied  by  the  separate  ezaminatioii  of 
'fn£e.{z)  Since  this  statute,  a  copyhold  will  pa88(a)  under  a  genenl 
devise  of  real  estate,  although  there  be  no  surrender  to  the  use  of  the 
will.  But  the  will  must  contain  a  disposition  of  the  copyhold,  either 
expressed  or  implied,  (ft)  The  statute  applies  to  wilk  made  before  the 
statute,  as  well  as  those  which  were  made  after.((r)  An  heir  at  law, 
who  has  not  been  admitted  to  a  copyhold  estate,  wnich  has  descended 
to  him,  nor  paid  the  lord's  fine  due  on  admission,  may,  notwithstand- 
ing, deyise{d)  the  same. 

ShdU  be  in  Writing. — ^This  provision  is  merely  a  repetition  of  what 
had  been  required  by  the  stat.  82  Hen.  YIII.  c.  1,  which  first  gave 
power  of  disposing  of  land  by  will.  But  writing  was  the  only  sol- 
emnity which  that  statute  required.  Hence,  before  the  ata- 
[  *879  ]  tute  *of  frauds,  short  notes,  taken  by  a  lawyer  from  the  tes- 
tator's mouth,  for  the  purpose  of  being  reduced  into  form,(e) 
were  holden  to  be  a  good  will,  though  the  testator  died  before  they 
were  so  reduced  into  form.  In  like  manner,  a  scrap  of  writing,  though 
it  was  not  signed,  sealed,  or  written  by  the  testator,  might  have  been 
established  as  a  will  by  the  testimony  of  a  single  witness.  This  did  in 
fact  happen  in  a  very  remarkable  case,  that  of  Sir  Francis  WcrweUg^i 
irilLCf) 

And  %igned  hy  the  Party  devinng. — ^What  shall  be  considered  as  a 
sufficient  signature  within  this  clause,  will  appear  from  the  following 
cases: — The  devisor  wrote  his  will  with  his  own  hand,  thus:  "I,  John 
Stanley,  make  this  my  last  will  and  testament;"  and  thereby  devised 
the  land  in  question,  and  put  his  seal  thereto,  but  did  not  subscribe  his 
^  name.  The  will  was  subscribed  by  three  witnesses  in  his  presence. 
This  was  holden(^)  to  be  a  good  will  to  pass  the  land ;  for  the  will  hav- 
ing been  written  by  the  devisor,  and  his  name  being  in  the  will,  it  was 
a  sufficient  signing  within  the  statute,  which  has  not  appropriated  any 
particular  place  in  the  will,  where  it  shall  be  signed,  either  at  the  top 
or  bottom,  or  in  the  margin.(l)  It  seems,  that  a  mark  made  by  the 
devisor  will  be  a  sufficient  signing,(A)  within  the  statute,  (2)  even  thongh 

(f )  Jhs  d,  NethereoU  y.  BartUj  5  B.  ft  A.  492. 

[a)  Dot  d,  Clarke  v.  LudUtm^  1  Blngh.  275.         (6)  Doe  t.  Bird,  5  B.  ft  Ad.  695. 
c)  See  the  words.  {d)  Sight  r,  Banke^  3  B.  ft  Ad.  6S4. 

|e)  1  Anderson,  34,  cited  bj  Lord  EUenborough^  C.  J.,  7  East,  324. 

(/)  Reported  in  1  Sidf.  315,  pi.  33 ;  2  Keb.  128,  pi.  82,  bj  the  name  of  Steoent,  hum 
of  Oerrard  ▼.  Lord  Maneheater^  18  Car.  II. 

{g)  Lemayne  y.  Stanley ,  3  Ley.  1  ,*  adjudged  after  seyeral  arguments  by  the  whole 
coart,  8,  C.\  North,  0.  J.,  Wyndkam,  Charlton,  and  Levinz,  Js.,  on  special  yeniict  in  eject- 
ment, Baater  T.  1681,  0.  B. 

(A)  See  in  Lemayne  y.  Stanley,  Freem.  538,  a  dictum  to  this  effect. 

(1)  The  signing  at  the  foot,  or  in  any  other  part  of  a  will,  may  be  done  with  the 
testator's  own  hand,  or  by  another.  The  rule  is  the  same  in  land  contracts.  MUete  WSL, 
4  Dana,  2. 

(2)  See  Harriton  y.  Harrieon,  8  Yes.  jun.  185,  where  it  was  holden  by  Lord  JSUba,  C, 
on  the  anthority  of  Oumey  y.  Corbet,"^  C.  B.,  that  a  will  was  duly  executed  to  past  free- 

*  Not  printed,  but  said  by  Lord  Eldon  to  be  in  a  note-book  which  was  the  pR^erty 
of  Mr.  J.  Burnet.  This  book  is  now  in  Lincoln's  Inn  Library,  forming  a  part  of  Se^eaat 
Hill's  M 8S.  purchased  by  the  Society.  This  case  is  in  9  Burnet,  p.  138.  Another  note 
of  the  same  case  is  in  yol.  30,  p.  51,  of  Seijeant  Hill's  MSS. 
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his  h»nd  be  gaided.(t)  It  is  immaterial  whether  the  devisor  can  write 
at  the  time  or  not,  and  no  collateral  inquiry  of  that  sort  ought  to  take 
place.(i)  Whether  the  devisor,  by  merely  affixing  his  seal  to  the  will, 
can  be  considered  as  having  sufficiently  signed  within  the  meaning  of 
the  statute,  seems  to  have  been  a  vexata  qucestio.  Affirmed  per  Norths 
Wyndham^  and  OharUan^  in  Lemayne  v.  Stanley^  8  Lev.  1,  Dub.  per 
LetnnOj  S.  O.  Affirmed  per  JJoft,  G.  J.,  in  Lee  v.  Libb^  1 
Show.  69.  Affirmed  per  Lord  Raymond,  G.  J.,  at  *Nui  [  *880  ] 
PriuSj  in  Wamefard  v.  Wamefardj  2  Str.  764.  Negatived 
per  three  Barons  (including  Parker^  C.  B.,)  in  Smith  v.  ^vansj  1 
Wils.  318;  also  per  WiUe$,  G.  J.,  Sir  John  Strange,  M.  R.,  and  per 
Parker,  G.  B.,(l)  sitting  with  Lord  Hardmeke,  G.,  in  Elite  v.  Smith, 
as  assistants,  1  Yes.  jun.  11 ;  1  Dickens,  225,  but  Lord  Mdon,  in 
Wright  V.  Wakeford,  17  Yes.  458,  says  expressly  that  sealing  without 
signing,  is  not  aufficient.  It  is  not  required  by  the  statute,  that  the 
witness  should  see  the  devisor  sign,  or  that  he  should  sign  in  their  pre- 
8ence.(Q  It  is  sufficient,  that  me  devisor  should  declare  to  the  wit- 
nesses, that  the  instrument  offered  to  them  to  be  subscribed  is  his  will, 
and  that  the  signature  is  his  handwriting.(2) 

Atteeted  and  eubeeribed*(S) — ^It  is  not  necessary  that  the  will  should 
be  attested  and  subseribea  by  all  the  witnesses  at  the  same  time. 
Hence,  where  the  devisor  published  his  will  in  the  presence  of  two  wit- 
nes6es,(f?i)  who  subscribed  it  in  his  presence,  and  some  time  after  he 
sent  for  a  third  witness,  and  published  it  in  his  presence ;  the  will  was 
holden  to  be  duly  attested.    If  the  will  be  subscribed  by  three  wit- 

(t)   WUi(m  y.  Beddatd,  12  Sim.  28. 

{k)  Baker  t.  Denmg,  8  A.  ft  B.  94;  3  N.  ft  P.  228. 

m  Grayson  v.  Atkinton,  2  Ves.  454;  Ellis  v.  Smithy  1  Ves.  jun.  11;  1  Dickens,  225, 

8»     Cm 

(in)  J<mu  ▼.  Lokt^  16  Qeo.  IT.  B.  R.,  on  special  verdict  in  ejectment;  2  Atk.  176,  n. 
S.  P.  admitted  per  ffardwieke,  Cb.  2  Yes.  458. 

hold  land,  althongli  one  witness  only  had  subscribed  his  name,  and  the  other  two  had 
attested  by  setting  their  marks.  See  also  AtUfy  v.  Orix^  coram  Sir  IT.  Orant,  M.  R.,  8 
Ves.  504,  S.  P. 

(1)  Parker^  C.  B.,  observed,  however,  (according  to  the  report  in  1  Ves.  Jun.  12,)  that, 
as  in  some  cases  it  was  thrown  out  obiter,  that  sealing  was  signing,  and  in  one  com 
dteretd^  that  it  was  equal  to  signing,  he  should  submit  his  opinion.  But  in  Dickens's 
Bep.  of  EUiM  V.  SmUh,  vol.  1,  p.  228,  and  in  a  MS.  note,  this  remark  does  not  appear; 
and  Parker's  dissent  from  the  opinion  of  the  three  judges  in  Lemayne  v.  Stanley^  and 
Lord  Raymond  in  Wameford  v.  Wamtfordf  stands  unqualified. 

(2)  See  Barrett  v.  CorMn,  1  Band.  131. 

(3)  It  is  not  necessary  that  the  witnesses  should  be  informed  of  the  nature  of  the  in- 
strument they  are  about  to  attest,  or  that  it  is  a  will.  Hence,  in  Trymmer  v.  Jaekeon, 
determined  in  the  Court  of  King's  Bench,  upon  a  trial  at  bar  (on  the  7th  of  May,  1749. 
See  Reg.  Lib.  B.  1749,  p.  191,)  of  an  issue  directed  by  the  Court  of  Chancery,  cited  in  1 
Yes.  487,  recognised  by  Lord  Hardwuksj  Ch.,  in  Riyden  v.  Vallier,  2  Yes.  258,  and  by 
Demeony  J.,  in  Wailie  v.  WaWs^  Lincoln  Summ.  Ass.  1762 ;  4  Bum's  E.  L.  p.  127,  6th  ed., 
the  witnesses  to  the  will  were  induced,  from  words  made  use  of  by  Anna  Lordell,  the 
testatrix,  at  the  time  of  the  execution,  to  believe  that  the  instrument  they  attested  was 
a  deed,  and  not  a  will.  The  testatrix  delivered  it  "  as  her  act  and  deed,"  and  the  words 
(•  sealed  and  delivered"  were  written  above  the  place  where  the  three  witnesses  were  to 
subscribe  their  names.  The  coart  were  of  opinion  that  this  was  a  sufficient  execution 
of  the  will. 
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1168868  in  the  preeence  and  at  the  reqneet  of  the  testates,  it 

[  '^'SSl  ]  ifi  Bufficiently  atte8ted,(n)  although  none  of  the  ''iritiieeseB 

saw  the  testator's  siffnatore,  and  only  one  of  them  knew  whal 

the  paper  was.    A  will  more  tnan  thirty  years  old  proves  itself^  witih 

oat  calling  any  witnesses,  even  where  they  are  all  aliye.(o) 

A  will  was  dated  more  than  thirty  years  before  the  trial,  bat  one  of 
the  subscribing  witnesses  was  proved  to  be  still  living;  it  was  holden,(f  ) 
that  it  was  not  necessary  to  call  sach  witness  to  prove  the  ezecation, 
although  the  devisor  had  died  within  thirty  years. 

The  devisor  wrote  upon  a  sheet  of  paper  a  devise  of  land,  and  sab- 
scribed  the  paper,  but  did  not  seal  it,  nor  was  it  attested  ;(f)  on  a  sub- 
sequent day  he  wrote  a  memorandum  on  another  side  of  the  same  sheet 
of  paper,  containing  a  bequest  of  personal  estate,  and  subscribed  this 
memorandum  in  the  presence  of  three  witnesses.  He  then  took  the 
sheet  of  paper  in  his  hand,  and  declared  it  to  be  his  last  will,  in  the 

Sresence  of  the  three  witnesses,  and  then  delivered  it  to  them,  and 
esired  them  to  attest  and  subscribe  it,  in  his  presence,  and  in  the  pre- 
sence of  each  other ;  which  they  accordingly  did.    It  was  holden,  that 
this  was  to  be  considered  as  one  entire  instrument,  though  made  at 
different  times;  and  that  it  was  duly  executed  and  attested  to  pass  the 
real  estate;   that  the  memorandum  relating  to  personalty  only,  the 
having  three  witnesses  must  have  been  merely  for  the  purpose  of 
authenticating  the  former  devise ;  and  the  court  observed,  that  a  per- 
son was  not  obliged  to  make  his  whole  will  at  the  same  time.     In  the 
case  of  SUmehause  v.  Evelyn^  at  the  Rolls,  3  P.  Wms.  254,  it  was 
proved,  that  the  three  subscribing  witnesses  to  the  will  had  subscribed 
their  names  in  the  presence  of  the  testatrix ;  but  one  of  them  said  he 
did  not  see  the  testatrix  sign  the  will,  but  that  she  owned  at  the  time 
when  the  witnesses  subscribed,  that  the  name  signed  to  the  will  was  her 
own  hand-writing.     This  was  holden  to  be  sufficient  by  Sir  Jo9epk 
Jehyll,  M.  R.     Where  a  will  consisted  of  two  sheets  of  paper,(r)  and 
the  first  sheet  was  regularly  connected  with  the  second,  and  in  the  first 
sheet  the  testator  devised  land  to  trustees  thereinafter  named  upon 
trusts  therein  specified,  and  in  the  last  sheet,  which  was  duly  executed 
and  attested,  appointed  certain  persons  to  be  trustees;  although  the 
testator  did  not  execu^  the  first  sheet,  and  the  witnesses  never  saw  it, 
it  was  the  opinion  of  all  the  judges  in  England,  that  if  the  first  sheet 
were  in  the  room  at  the  time  of  tne  execution  of  the  second,  that  was 
sufficient. 

In  the  Presence  of  the  Devuar.  —  It  is  required  by  the  statute, 

that  the  attestation  and  subscription  of  the  witnesses  should 

[  *882  ]  be  in  *the  presence  of  the  oevisor,  in  order  to  prevent 

another  will  being  obtruded  in  the  place  of  the  true  will;  but 

it  is  sufficient,  if  it  be  proved,  that  the  testator  might  see  the  witnesses. 

subscribing  their  attestation;  it  is  not  necessary  that  it  should  be 

(n)   Wright  v.  Wright,  1  Bingh.  457. 

(o)  Per  Cur,f  Doe  d.  SpiUbury  v.  Burdettj  4  A.  Jfc  E.  19,  ante,  p.  564. 

(p)  Doe  d,  Oldham  and  Wife  v.  Wolley,  8  B.  ft  G.  24. 

(q\  Carleton  d,  Oriffin  y.  Griffin,  1  Burr.  549,  on  a  case  reserved. 

(r)  Bond  v.  Seawdl,  on  cafie  reserved,  3  Burr.  1773 ;  1  BI.  R.  407 ;  Bull.  N.  P.  264,  S.  C, 
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proved,  that  the  testator  did  aotuaUy  see  the  witness  sabscribe.  Henoe, 
where  the  devisor,  being  in  bed,(«)  made  his  will,  which  he  signed  in 
the  presence  of  three  witnesses,  bnt  he  being  verj  ill,  the  witnesses 
withdrew  into  a  gallery,  and  there  subscribed  their  names  as  witnesses 
to  the  will.  Between  the  gallery  and  the  bedchamber,  where  the  devi- 
sor lay,  there  was  a  lobby  with  glass  doors,  and  the  glass  broken  in 
some  places ;  it  was  proved,  that  the  devisor  might  Bee  from  his  bed 
where  he  lay  (throngh  the  lobby  and  the  broken  dass  windows)  the 
table  in  the  gallery,  where  the  witnesses  subscribed  their  names ;  it 
was  adjudged,  that  the  will  was  duly  executed  in  the  presence  of  the 
devisor,  within  the  intent  of  the  statute.  yHonora  Jenkins,(t)  having 
directed  her  will  to  be  prepared,  went  to  the  office  of  her  attorney  at 
York,  in  order  to  execute  it.  H.  J.  being  asthmatical,  and  the  office 
very  hot,  she  retired  to  her  carriage  in  order  to  execute  the  will,  the 
witnesses  attending  her,  who,  after  having  seen  her  execute,  returned 
into  the  office,  to  attest  the  vrill,  and  the  carriage  was  put  back  to  the 
window  of  the  office:  it  was  proved  by  a  person  who  was  in  the  car- 
riage with  H.  J.,  that  the  testatrix  might  see  what  passed  through  the 
window  of  the  office.  Immediately  after  the  attestation,  one  of  the 
witnesses  took  the  will  to  the  testatrix,  which  she  folded  up  and  put 
into  her  pocket.  Lord  l^urlawj  Oh.,  thought  the  will  well  executed; 
and  the  case  of  Sheers  y.  €Ha$seock' 'whs  reued  upon  as  an  authority. 
But  the  testator  must  be  in  a  situation  that  he  may  see  the  witness 
attest :  therefore,  where  the  attesting  witnesses  retired  from  the  room 
where  the  testator  had  signed,  and  subscribed  their  names  in  an  adjoin* 
ing  room,  and  the  jury  found  that  from  one  part  of  the  testator's  room 
a  person  by  inclining  himself  forwards,  with  his  head  out  at  the  door, 
might  have  seen  the  witnesses,  but  that  the  testator  was  not  in  such  a 
situation  in  the  room  that  he  might  by  so  inclining  have  seen  them ; 
held,  that  the  will  was  not  duly  atteBted.(fi)  [It  was  proposed  in  the 
new  law,  to  omit  the  words  ^^in  the  presence  of  the  testator;"  but  they 
are  retained,  so  that  the  foregoing  cases  will  be  applicable.  See  stat. 
7  Will.  IV.  &  1  Vict.  c.  26,  s.  9,  poet,  p.  897.]  Although  it  is  re- 
quired  by  the  statute  of  frauds,(a;)  that  the  attestation  of  the  witnesses 
should  be  in  the  presence  of  the  devisor,  yet  it  is  not  necessary  that  it 
should  be  inserted  in  the  form  of  the  attestation,  that  the  witnesses 
subscribed  their  names  in  the  presence  of  the  devisor;  whether  they 
did  so  subscribe  is  matter  of  evidence  to  be  left  to  the  jury.(y) 
*Hence,  where  the  attestation  was  ^^  signed,  sealed,  published,  [  *888  ] 
and  declared,  in  the  presence  of  us,"  the  witnesses  being  dead, 
and  their  hand-writing  proved  ;{z)  the  court  held,  that  it  was  the  pro^ 
vince  of  the  jury  to  determine  upon  circumstances,  without  any  posi- 
tive proof,  whether  the  witnesses  had  subscribed  in  the  presence  of  the 

(«)  Sheen  ▼.  Olaneoekf  G.  B.  Garth.  81 ;  Salk.  688;  1  Eq.  G.  Abr.  403;  Todd  t.  Earl 
of  WineheUea,  coram  AbboUf  G.  J.,  S.  P.,  1  M.  &  Malk.  12. 

(0  CoMson  y.  Dade,  I  Bro.  G.  G.  99. 

(t<^  Doe  T.  Manifoldj  1  M.  ft  S.  294.  (z)  Briee  y.  Smithy  Willes,  1. 

(y)  Bands  y.  Jamee,  Gomyn's  R.  531 ;  cited  by  the  name  of  Bead  y.  JameBf  by  WUk8f 
C.  J.,  in  Briee  v.  Smith,  Willea,  2. 

(z)  Croft  y.  FawJet,  Str.  1109.  See  Doe  d.  SpiUhury  V.  fiurdettj  4  A.  &  B.  1,  as  to 
execution  of  a  will  under  a  power. 
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deviflor.  So  where  there  had  been  poaaessioii  under  a  vill  for  »ore 
than  thirty  years,  although  the  will  did  not  (in  the  attestation)  stole 
that  the  witnesses  signed  in  the  presence  of  the  testator,  yet  Letj  G.  J^ 
held,(a)  that  it  might  be  presumed  that  the  requisites  of  the  statute 
had  been  complied  with.  Under  the  stat.  1  Vict.  c.  26,  s.  9,  a  form  of 
attestation  is  not  necessary. 

By  three  or  f<mr  credible  Witneues. — ^The  witnesses  must  be  pa* 
sons  who  have  Uie  use  of  their  reason,  and  such  religious  belief  as  to 
feel  the  obligation  of  an  oath ;  who  haye  not  been  conyicted  of  any  in- 
famous crime,  and  are  not  influenced  by  interest.(l) 

1.  The  witnesses  must  be  persons  who  haye  the  use  of  their  reason. 
Persons  excluded  from  giying  testimony,(i)  for  want  of  skill  and  dis- 
cernment, are  idiots,  persons  of  insane  mind,  and  children.  In  regard 
to  children,  there  seems  not  to  be  any  precise  time  or  age  fixed,  before 
which  they  are  excluded  from  giying  eyidence :  this  will  depend  in  a 
great  measure  on  the  sense  and  understanding  of  the  chUd,  as  it  shall 
appear  to  the  court  upon  examination  of  the  infant 

2.  The  witnesses  must  be  persons  who  haye  such  religious  belief  as 
to  be  sensible  of  the  obligation  of  an  oath.  '^  An  infidel  is  not  to  be 
admitted  as  a  witness  ;(c)  the  consequence  of  which  would  be,  that  a 
Jew,  who  acknowledges  the  Old  Testament  only,  could  not  be  a  witnese. 
But  I  take  it,  that  although  the*  form  of  the  oath,  as  administered 
according  to  the  laws  of  England,  is,  ^tactie  eaerominetie  Dei  Evainge- 
Ui$j  by  which  it  is  presumed  that  the  witness  is  a  Christian;  yet  in 
cases  of  necessity,  as  in  foreign  contracts  between  merchant  and  mer- 
chant, frequently  transacted  by  Jewish  brokers,  the  testimony  of  a  Jew, 
^taeto  Ubro  legie  MoeaiccBj  is  not  to  be  rejected,  and  is  used  (as  I  hate 

been  informed)  among  all  nations."  The  depositions  of  wit- 
[  *884  ]  nea8es,(^  professing  the  Gentoo  '''religion,  who  were  sworn 

according  to  the  ceremonies  of  their  religion,  taken  under  a 
commission  out  of  chancery,  were  holden  to  be  admissible  in  eyidenoe, 
in  the  ereat  case  of  Omichund  y.  Barker;  WiUeSj  G.  J.,  remarkiiig, 
'^that  if  an  oath  were  merely  a  Christian  institution,  as  baptism,  the 
sacrament,  and  the  like,  he  should  haye  been  compelled  to  admit,  that 
none  but  a  Christian  could  take  an  oatL  But  oaths  were  instituted 
long  before  Christianity,  were  made  use  of  to  the  same  purposes  as 
now,  were  always  held  in  the  highest  yeneration,  and  were  almost  as 
old  as  the  creation.  '«7tiram«n^tMn  (according  to  Sir  JEdtoard  Cokey) 
nihil  aliudeet  guam  Beum  in  teetem  voeare;  and,  therefore,  ^nothing 
btU  the  belief  oj  a  Q-od^  and  that  he  taill  reward  and  pwnieh  tu  accord- 
ing  to  our  deeertt,  at  neeeuary  to  qualify  a  man  to  take  an  oath.' 

(a)  ffigbed  d,  MarthaU  y.  Bruding,  Bedford  Samm.  Ass.  1738 ;  Seijt  Hill's  MSS.  toL 
33,  p.  99 ;  Doe  d.  Reatoriek  v.  Purtey  Devon.  Summ.  Ass.  1832.  Attestation  of  will  thirty 
years  old,  stated  that  testator  signed  in  the  presence  of  witnesses,  but  omitted  to  state 
that  witnesses  had  signed  in  presence  of  testator ;  it  was  proved,  that  there  hsd  been 
uninterrupted  possession  under  the  wUl ;  held  sufficient  by  TaamUm^  J^  on  the  aothority 
of  some  of  the  foregoing  cases. 

(h)  Gilb.  Bvid.  109.  (c)  1  Inst  6,  b. 

{d)  Omiehund  v.  Batk^j  WUles,  638. 

(1)  This  is  a  general  rule  of  evidence ;  but  see  stat.  6  &  7  yict.  c.  85,  anUj  p.  450. 
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Therefore,  the  proper  questions  to  be  pat  to  a  witness,  in  order  to 
ground  an  objection  to  his  competencj,(e)  is  not  whether  he  believes  in 
Jesus  Christ,  or  the  Holy  Ck>spels,  but  whether  he  believes  in  God,  the 
obligation  of  an  oath,  and  a  future  state  of  rewards  and  punishments." 
8.  Persons  who  have  been  convicted  of  any  infamous  crimes  cannot 
be  witnesses.  There  are  several  crimes,  the  commission  of  which 
evince  such  a  moral  depravity,  as  utterly  to  exclude  the  offender  from 
becoming  a  witness.  Hence,  where  a  person  has  been  Convicted  of 
treason  or  felony,  his  testimony  cannot  be  received  in  a  court  of  justice. 
At  the  common  law,  a  person  convicted  of  petty  larceny  was  holden 
not  to  be  a  compeient  witness,  and  consequently  was  incapable  of  attest- 
ing a  devise  of  land.(/)  The  stat.  81  Geo.  III.  c.  85,  reciting,  that 
persons  convicted  of  grand  larceny  are  by  their  punishment  restored 
to  their  credit,  removed  the  incompetencv  by  reason  of  a  conviction  for 

Ctty  larceny.  This  statute  Was  repealed  in  1827,  when  the  distinction 
tween  grand  and  petty  larceny  was  abolished.  Every  species  of  the 
crimen  faUiy  as  it  is  termed,  such  as  perjury,  forgery,  and  the  like, 
renders  persons  convicted  thereof  incompetent  to  be  witnesses.  Stand- 
ing in  the  pillory  being  the  usual  punishment  inflicted  on  those  who  are 
convicted  of  the  crimen  fahi;  it  was  formerly  holden,  that  no  person 
vrho  had  suffered  this  punishment,  or  even  had  been  sentenced  to  it, 
could  be  a  witness :  but  the  rule  now  laid  down  is,  that  it  is  the  erimCj 
and  not  the  puni%hmenty  which  makes  a  man  infamous;  and  conse- 
quently, although  a  person  be  sentenced  to  stand  in  the  pillory,  yet  if 
it  be  not  for  an  infamous  offence,  such  person  is  still  a  competent  wit- 
neB8.(^)  If  one  found  guilty  on  an  indictment  for  perjury  at  common 
law  be  pardoned  by  the  King,  he  will  be  a  good  witness  ;(A)  because  the 
king  has  power  to  take  off  every  part  of  the  punishment:  but  if  a  per« 
son  be  indicted  of  perjury  on  the  stat.  5  Eliz.  c.  9,  and  con- 
victed, the  '''king  cannot  restore  such  person  to  his  competency  [  *^%5  ] 
as  a  witneas ;  for  the  king  is  divested  of  that  prerogative  by 
the  express  words  of  the  statute.  In  this  case  the  disabikty  forms  a 
part  of  the  judgment  on  the  statute,  viz.  ^Hhat  the  oath  of  such  per- 
son or  persons,  so  offending,  thenceforth  shall  not  be  received  in  any 
court  of  record  within  England  or  Wales,  or  the  marches,  until  the 
judgment  shall  be  reversed  by  attaint  or  otherwi8e."(i)  But  on  an 
indictment  at  common  law,  the  disability  is  only  a  consequence  of  the 
infamous  judgment.(£)  N.  The  party  who  would  object  to  the  testi- 
mony of  a  witness,  on  the  ground  of  his  having  been  convicted  of  an 
infamous  offence,  must  be  prepared  with  a  copy  of  the  judgment,  regu- 
larly entered  upon  the  verdict  of  conviction ;  for,  until  such  judgment 
is  entered,  the  witness  is  not  deprived  of  his  legal  privileges.(Z)  A 
mere  conviction,  unless  followed  by  a  judgment,  is  not  sufficient  to 
destroy  the  competency  of  a  witness.(in)    Gl%e  admission  of  a  witness, 


l; 


[e)  R,  r,  Taylor^  Peake'8  N.  P.  0.  11,  per  BiiUer,  J. 
[/)  Pendock  Y.  Matkmder^  Willes,  665 ;  2  Wils.  18,  S.  C. 
iff)  Chafer  r.  HawkmM,  3  Lev.  436. 
(A)  Oilb.  Bvid.  108 ;  Domt  t.  Mtetaer^  B.  R.  M.  T.  1803 ;  London  Sittings,  SUm^ 
borouffkj  G.  J. 
(t)  Co.  Snt.  368,  b.,  2nd  edit.  (k)  Per  Bolt,  G.  J.,  in  R,  r.  Croihjfj  Salk.  689. 

(l)  Peake'8  Evid.  128,  2nd  ed.  (m)  Le€  v.  Ganself  Gowp.  3. 
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that  he  has  been  convicted  of  the  offence,  will  not  sapersede  the  necee^ 
sitj  of  producing  the  record  of  conviction,  or  copy  thereof.(n) 

4.  The  witness  must  not  be  biassed  or  influenced  by  interest.  Pre- 
viously to  the  Stat.  25  Geo.  II.  c.  6,  it  was  hoIden,(o)  that  if  one  of  the 
subscribing  witnesses  to  a  will  of  land  was  a  legatee  named  in  the  will, 
and  the  land  was  charged  with  the  payment  of  the  legacy,  such  wit- 
ness, not  having  received  the  legacy,  or  otherwise  discharged  himself  of 
his  interest  iat  the  time  of  his  examination,  was  not  a  credible  witness 
within  the  intent  of  the  statute  of  frauds.  Whether  a  witness  who  was 
a  creditor  or  a  legatee,  was  competent  to  be  examined  in  support  of  ft 
will,  containing  a  charge  on  the  land  for  payment  of  debts  and  legacies, 
if  after  the  death  of  the  devisor,  and  before  examination,  he  had  re- 
ceived or  released,  or  upon  tender  made  had  refused  to  receive,  the 
debt  or  legacy,  seems  to  have  been  a  vexata  qu(B$tio;{p)  but  by  stat.  25 
Geo.  11.  c.  6,  it  was  enacted,  ^^That  if  any  person  shall  attest  the  exe- 
cution of  any  will  or  codicU,  to  whom  any  beneficial  devise,  legacy, 
estate,  interest,  gift,  or  appointment,  of  or  affecting  any  real  or  per- 
sonal estate,  other  than  charges  on  lands,  &c.,  for  payment  of  any  aebt 
or  debts,  shall  be  thereby  given  or  made,  such  devise,  &c.,  shall  so  far 
only  as  concerns  such  person  attesting  the  execution  of  such  will  or 
codicil,  or  any  person  claiming  under  nim,  be  void;  and  such  person 
shall  be  admitted  as  a  witness  to  the  execution  of  such  will  or  codicil, 

within  the  intent  of  the  said  act,  notwithstanding  such  devise, 
[  *886  ]  &c."   And  by  sect.  2,  "In  case,  by  any  will  or  codicil,  *any 

lands,  &c.,  shall  be  charged  with  debts,  and  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of  such  will  or  codi- 
cil, every  such  creditor,  notwithstanding  such  charge,  shall  be  admitted 
as  a  witness  to  the  execution  of  such  will  or  codicil,  within  the  intent 
of  the  said  act :  Provided,  (^)  that  the  credit  of  every  such  witness,  and 
all  circumstances  relating  thereto,  shall  be  subject  to  the  consideration 
and  determination  of  the  court  and  the  jury,  before  whom  any  snch 
witness  shall  be  examined,  or  his  testimony  or  attestation  made  use  of; 
or  of  the  court  of  equity  in  which  the  testimony  or  attestation  of  any 
such  witness  shall  be  made  use  of;  in  like  manner  as  the  credit  of  wit- 
nesses in  all  other  cases  ought  to  be  considered  of  and  determined." 
An  estate  in  fee  upon  the  determination  of  a  life  estate  was  devised  to 
the  wife  of  A.  B. ;  A.  B.  was  one  of  the  attesting  witnesses  to  the  will. 
The  testator  died  in  1779,  and  the  wife  of  A.  B.  died  in  1813,  before 
the  previous  life  estate'  was  determined ;  it  was  holden,(r)  that  A.  B. 
was  not  a  good  attesting  witness  to  this  will.(l)  It  does  not  appear  that 


(n)  R.  V.  Ctutell  Caremion,  8  Bast,  t7. 

!o)  Holdftui  <L  Anatey  v.  Dovftingy  Sir.  1263. 
p)  See  Wyndham  r.  Cheiwynd^  1  Burr.  414;  1  BI.  R.  65.   Special  rerdict.   Ld.  Kenjon, 
l%ly8.  0.,  and  Mmdaan  r.  Ktrwy^  0.  B.,  on  case  reserved  ftom  Westmorland  AssiieB,  4 
Burn.  E.  L.  97. 

{q)  Sect.  6.  (r)  HatfUld  v.  Thorp,  6  B.  A(  A.  689. 


(1)  Bat  where  in  ^ectment  against  a  derisee,  the  question  turned  upon  the  sanitj  of 
the  testator  at  the  time  of  making  the  will ;  it  was  hoi  den  Dot  d.  Wood  r.  Ttagw,  5  B.  & 
OresB.  335,  that  an  executor,  who  took  a  pecuniary  interest  under  the  will,  but  who  wts 
not  an  attesting  witness,  was  a  competent  witness  to  support  it;  for  the  verdict  in  this 
case  would  hare  the  elfect  of  eBtablishing  the  will  as  to  the  real  property  only. 
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the  legi8latiire,(<)  when  they  passed  the  statute  of  frauds,  had  in  their 
contemplation  executions  of  wills  by  blind  men.  It  seems,  howeyer, 
that,  in  the  case  of  a  blind  man,  stronger  evidence  will  be  required  than 
the  mere  attestation  of  signature;  but  it  is  not  necessary  that  the  will 
should  be  read  over  to  him  in  the  presence  of  the  attesting  witne88ee.(l) 
Of  the  JProof  b^  the  9tA9er%bing  WitneMses. — To  prove  the  due  exe- 
cution of  a  devise  of  lands,  the  original  will  must  be  produced,  and  one 
of  the  subscribing  witnesses,  if  living,  must  be  examined,  to  prove  that 
the  solemnities  prescribed  by  the  statute  have  been  complied  with,  agree* 
ably  to  the  rule  of  law,  that  where  a  witness  has  subscribed  an  instru* 
ment,  he  must  be  produced,  because  it  is  the  best  evidence  ;(2) 
and,  even  where  the  will  is  in  the  hands  of  *the  adverse  party,  [  *887  ] 
who  has  notice  to  produce  it,  and  in  consequence  of  such  notice 
does  produce  it  at  the  trial,  the  party  calling  for  it  is  bound  to  call  one 
of  the  subscribing  witnesses  to  prove  it.(^)  If  all  the  subscribing  wit* 
nesses  are  dead,  or  insane,(i«)  their  hand-writing  and  that  of  the  devisor 
must  be  proved.(8) 

(t)  Longchamp  d,  Ooodfelhw  v.  Fiah^  2  Bos.  &  Pal.  N.  R.  415. 

[t)  Per  Lord  Kenyonf  G.  J.,  in  a  case  cited  bj  Lawrenct,  J.,  in  Gordon  t.  Seeretan,  8 
East,  548. 
(tt)  Bernett  v.  Taylor,  9  Yes.  381. 

If  a  husband  or  wife  be  a  witness  to  a  will  containing  a  devise  or  legacy  to  either, 
such  devise  is  void  by  the  statute  concerning  wills,  and  the  devisee  or  legatee  is  a  com- 
petent witness  to  the  wiU.    Jaekton  r.  Woods,  I  Johns.  Gas.  163. 

(1)  See  Barri$on  v.  Bovany  3  Wash.  G.  G.  B.  580;  1  Wms.  on  Ezo'rs,  17. 

(2)  "Although  the  common  coarse  is  to  call  one  witness  only  to  prove  the  will,  (Per 
Zee,  G.  J.,  in  Arutey  y.  Dowsing,  See  also  the  opinion  of  Kenyon^  G.  J.,  in  Dos  v.  Smith, 
1  Esp.  N.  P.  C.  391,)  yet  that  is  only  where  there  is  no  objection  made  to  the  ezecation 
of  the  will  bj  the  heir;  for  he  is  entitled  to  have  all  the  witnesses  examined,  but  then  h« 
mast  produce  them;  for  the  devisee  need  not  produce  more  than  one,  if  such  witnets 
shall  prove  all  the  requisites ;  and  though  they  should  all  swear  that  the  will  was  not 
dnly  executed,  yet  the  devisee  would  be  permitted  to  adduce  evidence  of  circumstances 
to  prove  the  due  execution :  as  wag  the  case  of  Austin  and  WUUsy  cited  by  Lord  Haoii' 
tndte,  G.,  in  Blaeket  and  Widdrrngton,  M.  T.  4  Geo.  11. ;  in  which  case,  notwithstanding 
the  three  vdtnesSes  swore  that  the  will  was  not  duly  executed,  the  devisee  obtained  a 
verdict.  See  also  Lowe  v.  JoUiffe,  1  Bl.  B.  365,  S.  P.  In  Pike  and  Bradbury,  (Q,  Pike 
V.  Badmerinffy  cited  in  Sir.  1096,  and  there  said  to  have  been  determined  by  Pratt,  G.  J.,) 
before  Lord  Baymond,  upon  an  issue  of  devisavit  vel  non,  the  witnesses  denying  their 
hands,  the  devisee  would  have  avoided  calling  them;  but  the  G.  J.  obliged  him  to  ca}l 
them;  whereupon  the  first  and  second  denying  their  hands,  it  was  contended  that  he 
should  go  no  further;  for  it  was  argued,  that  though  if  you  call  one  witness,  who  proves 
against  you,  you  may  call  another,  yet  if  the  second  also  prove  against  yon,  you  can  go 
no  further ;  but  the  G.  J.  permitted  the  devisee  to  call  other  witnesses  to  prove  the  will| 
and  he  obtained  a  verdict."  Gilb.  Evid.  69 ;  Bull.  N.  P.  264.  If  three  witnesses  to  a 
will  are  dead,  the  handwriting  of  all  must  be  proved,  unless  the  will  be  thirty  years  old. 
Per  Our.  in  Hans  d.  Oum^  v.  Corbett,  G.  B.  H.  T.  17  Geo.  II.,  Seij^ant  Hill's  MSS.  voL 
30,  p.  51. 

(3)  The  witness  who  proved  the  will  declared  his  signature  as  a  subscribing  witness 
to  be  his  own  handwriting,  but  had  no  recollection  of  being  present  at  the  execution  of 
the  will,  or  of  any  circumstance  attending  it.  The  other  witnesses  were  not  produced. 
Per  Cor.:  "Where  the  execution  of  a  will  comes  in  question,  the  party  supporting  or 
claiming  under  it,  is  not  under  the  necessity  of  calling  more  than  one  of  the  subscribing 
witnesses,  if  he  can  prove  the  execution  ;  as  that  the  testator  signed  it  in  the  presence 
of  the  witnesses,  or  acknowledged  his  signing  to  them,  or  to  each  of  them,  and  that  the 
witnesses  subscribed  it  in  his  presence.  But  if  the  witness  cannot  prove  these  requi- 
sites, the  other  witnesses  ought  to  be  called.  If  they  are  dead,  their  handwriting  and 
the  handwriting  of  the  testator  ought  to  be  proved  ;  and  then  it  becomes  a  question  of 
fact,  whether,  under  all  the  circumstances,  it  is  to  be  presumed  that  all  the  requisitions 
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6th  Section. — ^'^No  deYise,  in  writing,  of  lands,  tenements,  or  here- 
ditaments, nor  any  clause  thereof,  shall  be  revocable  otherwise  than  bj 
some  other  will  or  codicil,  in  writing,  or  other  writing  declaring  the 
same;  or  by  burning,  cancelling,  tearing,  or  obliterating  the  same, by 
the  testator  himself,  or  in  his  presence,  and  by  his  directions  and  eon* 
sent ;  but  all  devises  and  bequests  of  lands  and  tenements  shall  remain 
and  continae  in  force,  until  the  same  be  burnt,  cancelled,  torn,  or  ob- 
literated by  the  testator,  or  by  his  directions,  in  the  manner  aforesaid; 
or  unless  the  same  be  altered  by  some  other  will  or  codicil,  in  writing, 
or  other  writing  of  the  devisor,  signed  in  the  presence  of  three  or  four 
witnesses,  declaring  the  same." 

Ifo  Detfise  in  Writingy  of  Landi^  ^*y  ghaU  be  revoeablcy  othemm 
than  hy  eome  other  WiU  or  Oodieti,  in  Writing;  or  other  Writing  of  the 
Devieory  signed  in  the  Preeenee  of  three  or  four  WUneseee  deelaring  tie 
eame.{l) — ^Having  premised  that  before  tUs  statute,  devises  of  laiich, 
made  under  the  particular  customs  of  boroughs,  or  by  virtue  of  the 
statute  of  wills,  (82  Hen.  VIII.  c.  1,^  might  have  been  revoked  by  any 
expreee  words  without  writinff,(x)  the  statute  of  wills  having  given 
power  to  any  person  seised  in  fee  of  lands,  to  devise  such  lands  by  will 
in  writing  ;  but  beinff  silent  as  to  revocations,  I  shall  proceed  to  con- 
sider the  several  methods  prescribed  by  the  statute  of  frauds  for  the 
revocation  of  wills  of  lands,  and  then  subjoin  some.remarks  on  imphed 
revocations.  This  section  prescribes  three  methods,  by  which  a  devise 
of  lands,  may  be  revoked:  either  by  another  will  or  codicil  in 
[  ^^888  \  writing,  or  by  other  writing,  '''declaring  the  intention  of  the 
devisor  to  revoke  the  former  devise;  or  by  burning,  cancel- 
ling, &c  With  respect  to  the  first  method,  (the  only  subject  now  under 
consideration,)  it  is  to  be  observed,  that  the  words  ^^  signed  in  the  pre- 
sence of  three  or  four  witnesses,"  havine  been  holden  to  refer  to  the 
next  preceding  words,  ^^  other  writing ^  only,  and  not  to  the  words 
^^will  or  codicil  in  uniting^*  it  is  not  necessary  that  a  wiUy  whereby  a 
former  will  is  revoked,  should  be  signed  by  the  devisor  in  the  presence 
of  three  witnesses  ;(y)  but  that  a  second  will  may  operate  as  a  revoca- 

(z)  Dyer,  310,  b.  pi.  81.  Adm.  in  Sfymson  r,  KtrUnij  Cro.  Jac.  115,  and  OrwtvtUr, 
Sanden,  Cro.  Jac.  497 ;  Gilb.  Dev.  93,  ed.  1739. 

(y)  See  JIoU  v.  CUrk^  3  Mod.  218,  recognised  bj  Ld.  BardwiOM^  0.,  in  JSUk  ▼.  Smithy 
4  Bum.  E.  L.  199. 

of  the  statute  hare  been  complied  with."  Jackton  y.  Le  Orange^  19  Johns.  386.  One 
of  the  subscribing  witnesses  may  prove  the  execution  on  a  trial  at  law,  though  the  will 
be  lost  or  not  produced.  And  where  the  witness  proved  the  due  attestation  of  the  will 
by  three  witnesses,  but  he  had  forgotten  the  name  of  one  of  them,  having  no  doubt, 
however,  that  he  was  a  competent  witness,  this  was  held  to  be  sufficient.  Dan  v.  Bromtf 
4  Cow.  483.  And  see  Jackson  v.  BetU,  6  Id.  377.  It  is  not  enough  to  account  for  the 
absence  of  the  three  subscribing  witnesses,  and  prove  the  handwriting  of  one  only;  the 
handwriting  of  all  ought  to  be  proved.  Jacktin  v.  Luquere,  6  Id.  221.  Where  one  of 
the  witnesses  to  a  will  proved  his  own  signature  and  that  of  the  two  other  snbscribiDg 
witnesses,  and  stated  that  he  could  not  remember  particularly  whether  the  other  wit- 
nesses subscribed  their  names  as  such  in  the  presence  of  the  testator,  but  presumed  tiiej 
all  did  so,  as  he  would  not  have  subscribed  his  name  as  a  witness  unless  the  requisifes 
of  the  law  had  been  complied  with ;  and  it  appearing  that  the  two  other  witnesses  were 
living  and  within  the  state,  it  was  held,  that  though  such  evidence  would  have  been 
sufficient  if  the  other  witnesses  had  been  dead,  yet  they  being  alive,  and  within  the 
jurisdiction  of  the  court,  ought  to  have  been  called.  Jackson  v.  Viekroy,  1  Wend.  406. 
(1)  See  2  Greenl.  on  Evid.  {  676,  et  ng. 
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tion  of  a  former,  it  is  nececHMiy,  1.  That  the  second  will  should  ez- 
presslj  revoke  or  be  clearly  inconsistent  with  the  first  devise^  qtuxid  the 
particular  subject-matter  of  such  deviscf^)  If  it  be  merely  found,  that 
another  or  even  a  different  disposition  has  been  made  by  the  testator 
from  that  which  he  had  first  willed,  yet  if  it  do  not  appear  to  the  court, 
what  that  difference  is,  it  will  not  be  a  reyocation.(a)  2.  It  is  necessary 
that  the  second  will  should  be  subsisting  and  effective  at  the  time  of  the 
death  of  the  testator ;  consequently,  if  the  second  will  be  not  executed  with 
the  formalities  prescribed  by  the  fifth  section  of  the  8tatute,(i)  or  if  the 
second  will  be  effectually  cancelled  in  the  lifetime  of  the  testator,(c)  the 
first  will  shall  operate,  as  if  no  other  had  existed.(l)  8.  As,  before 
the  statute  of  frauds,  parol  declarations  of  an  intention  to  revoke  in 
future,  were  holden  not  to  amount  to  a  present  revocation  ;{d\  so,  since 
the  statute,  such  declaration,  although  executed  with  the  lormalities 
required  by  the  statute,  will  not  operate  as  a  revocation.(«)(2)  4.  It  is 
an  established  principle,  that  an  instrument  which  is  intended  to  operate 
as  a  devise,  if  it  cannot  take  effect  as  such,  shall  never  operate  as  a 
revocation.(/) 

Or  ether  Writing  an  ths  Detfiior  declaring  the  same^  eigned  in  the 
Presence  of  three  or  fowr  Witneeeee. — ^An  instrument  of  revocation, 
intended  merely  to  operate  as  such,  and  not  as  a  devise,  would,  accord- 
ing to  the  opinion  of  Lord  Oowpery  C,  in  Onume  v.  l^rerj  1  P. 
Wms.  845,  €k>x's  edit,,  be  effective,  if  si^ed  by  the  devisor  in  the 
presence  of  three  witnesses,  as  this  clause  directs,  and  without 
*the  other  formalities  required  in  the  case  of  wills  by  the  6th  [  *889  ] 
section,  vt0.  the  attestation  and  subscription  of  the  witnesses 
in  the  presence  of  the  devisor. 

3d.  Method  of  exprees  Bevoeation.  By  burning y  ^.  Or  by  bun^ 
«N^,  eaneeUingy  tearing,  or  obKterating  the  eame,  by  the  Teetator  him- 
9dfy  or  in  hie  Preeenetj  and  by  hie  JDireetume  and  Ooneent. — ^The  acts 
here  mentioned  are  in  themselves  equivocal  acts :  and,  consequently,  in 
order  to  make  them  operate  as  revocations,  it  must  be  shown  that  they 
were  done  animo  revoeandi,  that  is,  with  an  intention  to  revoke ;  for 
unless  that  appears,  the  prior  devise  will  not  be  revoked.(  jf)  Hence,  if  the 
devisor  were  to  throw  his  ink  upon  his  will,  instead  of  the  sand ;  though 
it  might  be  a  complete  defacing  of  the  instrument,  it  would  not  be  a 
revocation ;  or  suppose  a  person  having  two  wills  of  different  dates  by 
him,  should  direct  the  first  will  to  be  cancelled,  and,  through  a  mistake, 
the  person  to  whom  the  devisor  gave  his  directions,  should  cancel  the 

!«)  See  Cox's  note  to  Oniotu  y.  T^freff  I  P.  Wms.  345. 
a)  ffitehina  T.  Bauet,  Salk.  692;  1  Show.  63*7;  3  Mod.  203;  Show.  P.  G.  146;  ffar- 
tfood  ▼.  Ooodriffhtj  Cowp.  8*7 ;  8.  C.  in  G.  B.,  3  Wils.  497  ;  2  BI.  R.  937,  aAd  in  Dom. 
Pro.  7  Bro.  P.  G.  p.  344,  but  in  Tomlin's  edit.  p.  489 ;  Thamaa  y.  Swum,  2  Bast,  488. 
ih)  EeeUfton  t.  /^eke,  1689,  Garth.  81 ;  Oniom  v.  7Vr«r,  1716,  1  P.  Wms.  344. 
(e)  Oootbriffhi  T.  Olaner,  4  Bnrr.  2512.        (d)  Crmvell  t.  Sandertf  Cro.  Jac.  497. 
\e)  Tkomas  v.  Bvaru,  2  East,  488.  (/)  jSb^.  Farl  of  lUhetter^  7  Ves.  jnn.  348.* 

(g)  Per  Ld.  Manafidd,  G.  J.,  in  Burtenshaw  j,  OUbert^  Gowp.  52. 

(1)  Where  an  effective  devise  appears  to  have  been  once  made,  in  disherison  of  the 
heir  at  law,  it  will  lie  upon  the  heir  to  prove,  that  such  devise  has  been  effectively  de- 
feated.   Cowp.  87. 

(2)  See  Den  v.  Brovm,  4  Cow.  483. 
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last  will ;  sach  an  act  would  not  be  a  revocation  of  the  last  win ;  or, 
suppose  a  person  baring  a  will  consisting  of  two  parts,  throws  one  im- 
intentionally  into  the  fire,  where  it  is  burnt,  it  would  not  be  a  rcTOCft- 
tion  of  the  devises  contained  in  such  parts.  The  intention,  therrfere, 
must  govern  in  such  cases.  A.,  by  will,  duly  executed  and  atteBted,(i) 
devised  land  to  trustees  to  several  uses ;  and  at  the  same  time  execated 
a  duplicate  thereof,  with  all  the  solemnities  prescribed  by  the  fifth  Be^ 
tion  of  this  statute.  Some  time  after,  having  been  desirous  to  change 
one  of  his  trustees,  he  ordered  his  will  to  be  written  over  again,  without 
any  variation  from  the  first,  except  only  in  the  name  of  that  trustee, 
and  a  clause  revoking  all  former  wills.  When  it  was  so  written  over  be 
executed  it  in  the  presence  of  three  witnesses,  and  the  three  vritnesses 
subscribed  their  names,  but  not  in  his  presence  (as  the  5th  section 
directs.^  Some  evidence  was  adduced,  that  the  testator  afterwards  can- 
celled tne  duplicate  of  the  first  will,  by  tearing  off  the  seal.  The  qnes- 
tion  was,  whether  the  cancelling  the  duplicate  of  the  first  will  should  be 
a  revocation  thereof  within  this  clause.  It  was  admitted,  that  if  s 
devisor,  having  duplicates  of  his  will,  cancels  one  of  them  animo  reno- 
eandij  this  is  a  good  revocation  of  the  whole  will,  and  of  both  the  dn- 

plicates.(l)  But  it  was  decreed  in  the  present  case,(t)  titat  i 
[  '^'SQO  ]  was  plain  the  testator  did  not  mean  to  ^revoke  his  former  mU 

by  eaneeWng^  hut  by  substitiuting  another  perfect  mU  in  KeuL 
thereof  and  not  otherwise ;  and,  therefore,  the  cancelling  thereof  ^ 
any)  was  but  a  circumstance  showing  that  he  thought  he  nad  made  s 

food  disposition  by  the  second  will,  and  in  confidence  thereof  it  ws8 
one  with  no. other  intent,  but  that  the  second  will  should  thereby  more 
surely  take  place.  The  cancelling  of  a  will  under  this  section  may  be 
proved(i)  in  any  manner  consistent  with  the  general  law  of  evidence^ 
the  statute  not  mtroducing  any  new  rule  of  proof.  In  order  to  effectu- 
ate a  revocation,  it  is  not  necessary  that  the  will  should  be  actnallj 
destroyed  :  hence  a  slight  tearing  of  a  will  and  throwing  it  on  the  fire, 
with  a  deliberate  intent  to  consume  it,  by  the  testator,  though  it  fell  ofl^ 
and  was  preserved  by  a  bystander  without  his  consent  or  knowledge, 
has  been  holden(Z)  to  be  a  sufficient  revocation*  But  where  a  testator, 
intending  to  destroy  his  will,  threw  it  upon  the  fire,  and  another  pe^ 
son  snatched  it  off ;  a  comer  of  the  envelope  only,  and  no  part  of  the 
will  itself  being  burnt ;  it  was  holden,  that  Uie  will  was  not  revoked  as 
the  freehold,(m)  but,  as  to  the  copvhold,(n)  to  which  the  statute  of 
frauds  does  not  extend,  it  was  revoKod  by  the  attempt  to  bum.  A. 
having  made  a  will  of  land,(<7)  and  a  duplicate  thereof,  (both  duly  eze- 

(A)  OnioM  y.  Tyrer^  2  Vern.  741 ;  Prec.  in  Chan.  459;  Gilb.  Rep.  130;  1  Bq.  Ca.  Abr. 
407,  pi.  1 ;  but  best  reported  in  P.  Wins.  rol.  1,  p.  344,  Cox's  ed. 

(i)  Reg.  Lib.  B.  1716,  fol.  242  ;  Cox's  P.  Wms.  vol.  1.  p.  345. 

\k)  Doe  d.  Reed  v.  Harris,  6  A.  As  B.  209 ;  1  Ney.  k  P.  405. 
,     (I)  Bibb  d.  Mole  v.  Thomas,  2  Bl.  R.  1043.    Bat  see  the  20th  section  of  the  new  act,  1 
Vict.  c.  26,  post,  p.  899. 

(m)  Doe  d.  Reed  r.  ffarris,  6  A.  &  E.  209 ;  1  Kev.  k  P.  405. 

(n)  Doe  d.  Reed  T.  Harris,  8  A.  ft  E.  1.        (o)  Burtenshaw  v.  Gilbert,  Cowp.  49. 

(1)  "Where  there  are  daplicates  of  a  will,  one  in  the  possession  of  the  derisor,  the 
other  not ;  and  the  devisor  cancels  that  which  is  in  Ms  custody,  it  is  an  effectual  cas- 
celling  of  both."    Per  Aston,  J.,  in  Burtenshaw  y.  Oilbert,  Cowp.  54. 
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ciLted  and  attested,)  but  declaring  that  it  waa  not  a  will  to  his  liking, 
and  that  he  should  alter  it,  delivered  a  duplicate  toS.  ^a  devisee  named 
therein).  Afterwards  A.  executed  another  will,  disposing  of  his  estate 
in  a  different  manner  from  what  he  had  done  under  the  former  will,  and 
thereby  revoked  all  former  wills,  and  at  the  same  time  cancelled  the 
first  will,  which  remained  in  his  own  castody,  observing  to  the  person 
who  made  the  second  will,  that  there  was  a  duplicate  of  the  first  will  in 
the  hands  of  B.  A  short  time  before  A.*s  death,  one  of  the  principal 
devisees  in  the  last  will  died ;  whereupon  A.  sent  for  an  attorney  to 
prepare  another  will,  but,  before  the  attorney  arrived,  A.  became  sense- 
less, and  shortly  afterwards  died.  After  his  death,  the  first  and  second 
wills  were  fonna  together  in  a  paper,  both  cancelled ;  but  the  duplicate 
of  the  first  will  (which  duplicate  had  been  delivered  to  B.)  was  found 
among  some  deeds  and  papers  of  the  testator  uncancelled.  It  did  not 
appear  how  the  duplicate  came  to  be  found  among  the  testator's  papers. 
It  was  holden,  that  at  the  time  of  making  the  second  will,  the  first  was 
clearly  revoked,  and  that  it  was  not  set  up  again  by  cancelling  the 
second  will.(l)  The  testator,  after  devising  all  his  land(j>)  to  trustees 
upon  trust  to  sell,  '^except  the  house  at  Bath,*'  gave  to  his  wife  his 
house  in  Bath  for  her  life,  and  after  her  death  to  his  eldest  son ;  and 
after  the  execution  of  the  will  sold  his  house  at  Bath,  and 
struck  out  of  his  will  the  exception  and  the  *devise  respecting  [  *891  ] 
it.  It  was  holden,  that  the  devise  to  the  trustees  was  not  revoked 
by  the  erasure,  as  to  the  house  at  Bath.(2)  So  where  a  testator,  by 
will  duly  executed  and  attested,(g)  devised  lands  to  A.  and  B.,  as  joint- 
tenants  in  fee,  and  afterwards  struck  out  the  name  of  B.  by  drawing  a 
pen  through  it.  It  was  holden,  that  the  erasure  was  to  be  considered 
as  a  revocation  of  the  devise  jpro  tanto  only.(3.)  A.,  by  will  duly  exe- 
cuted and  attested,(r)  devisea  land  to  B.  and  G.  in  trust,  and  after- 
wards struck  out  the  name  of  G.  and  inserted  the  names  of  D.  and  E., 
leaving  the  general  purposes  of  the  trust  unaltered,  though  varving  in 
eertain  particulars,  and  did  not  republish  his  will.  It  was  holden, 
that  the  intent  of  the  testator  appeared  to  be  to  revoke  bv  the  substitu- 
tion of  another  good  devise  to  the  new  trustees,  and  not  by  the  obliter- 
ation ;  but  such  devise,  not  having  been  executed  with  the  proper 
solemnities,  would  not  operate  as  a  revocation ;  and,  admitting  that  the 
obliteration  of  the  name  of  G.  would  have  revoked  the  devise  to  G.,yet 
the  heir  could  not  recover,  inasmuch  as  the  devise  to  B.  remained  un- 
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p)  Sutton  T.  Sutton^  Oowp.  812.  (q)  Larkifu  v.  Larkin$j  3  Bos.  k  Pul.  16. 

r)  Short  d.  CawtrtU  y.  SmUh^  4  Eajit,  419. 

— 1 


(1)  See  Boudmot  v.  Bradford,  2  Dall.  268 ;  Latoaon  v.  Morriton,  lb.  289 ;  Burna  v.  Burnt, 
4  S.  Ae  R.  297  ;  Havard  7.  DavU,  2  Binn.  406;  Brailrford  ▼.  Johnson,  2  Nott  k  M<Cordj 
272 ;  Meam  r.  Moore,  3  M'Cord,  282. 

(2)  If  A.,  by  his  will,  devises  all  the  residue  of  his  personal  estate  to  B.  and  C,  and 
makes  them  executors  ;  and  after,  by  a  codicil,  cancels  and  revokes  everything  relating^ 
to  B.,  and  also  revokes  the  appointment  of  B.  as  executor,  G.  shall  have  the  whole.  A 
reTOcation,  without  a  new  gift,  shall  have  the  same  effect  as  if  it  had  been  expressly 
given ;  and  whether  it  be  by  codicil  or  obliteration,  it  is  the  same.  Humphriet  v.  Taylor, 
in  Ganc.  Hil.  25  Geo.  II.,  7  Bac.  Abr.  by  Gwillim,  363. 

(3)  A  mere  change  of  trustees  will  not  revoke  a  prior  devise  of  the  equitable  estate. 
WUUl  V.  Sandford,  1  Ves.  178,  186 ;  Doe  v.  Pott,  Doug.  710  j  Watte  v.  FuOarton,  (cited) 
Id.  718. 
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rerokedy  and  oompetent  to  sustain  all  the  tnista  in  the  will  in  ezdoffioa 
of  the  heir.Q) 

Implied  Mevocations. — ^Although  the  section  of  the  statute  of  frauds 
now  under  review  has  enumerated  several  methods  by  which  a  devise  of 
lands  may  be  revoked,  and  although  it  should  seem  to  have  been  the 
intention  of  the  legislature  to  have  excluded  every  other  method  of 
revocation,  yet  has  it  been  holden,  that  implied  revocations  are  not 
within  the  statute.    Implied  revocations  stnctly  so  termed,  are ;  1st, 
when  certain  acts  are  done  by  the  testator,  inconsistent  with  or  contra- 
dictory to  the  dispositions  made  by  the  will,  so  necessarily  inferring  an 
intention  to  revoke,  that  the  law  will  presume  such  an  intention.    As 
where  the  devisor,(«)  by  a  subsequent  deed,  gives  the  devisee  in  fee  a 
lesser  interest,  e.  g.  an  estate  for  years,  to  commence  after  the  death  of 
the  devisor :  in  such  case  the  intended  devisee  cannot  have  both 
[  '*'892  ]  interests ;  that  '''which  is  conveyed  by  the  deed  must  take 
effect,  and,  therefore,  the  law  mdces  a  necessary  implication, 
that  the  first  disposition,  which  is  by  the  will,  is  revoked.    In  Uke  man- 
ner, where  the  devisor  having  devised  a  reversicm  to  A.,  afterwards  grants 
the  same  to  B.,  this  will  be  a  revocation,  even  though  the  lessee  has  not 
attorned.     So  where  the  testator,  having  devised  land  to  A.,  bar^ins 
and  sells  the  same  land  to  B.,  although  the  deed  be  not  inrolled  within 
six  months,  according  to  the  statute,  and,  consequently,  nothing  can 
pass  to  the  bargainee,  yet  this  will  amount  to  a  revocation,  because  here 
is  a  solemn  act  done,  whereby  the  testator  has  clearly  evinced  his  in- 
tention, that  the  devisee  should  not  have  the  land  .devised.(2)    2.  It  has 
been  holden,  that  revocations  are  necessarily  to  be  implied  or  presumed, 
from  a  total  change  in  the  circumstances  of  the  testator's  fainily  after 
the  execution  of  the  will.     This  head  of  revocation  was  originally  bor- 
rowed from  the  civil  law,(8)  and  applied  in  the  first  instance  to  bequests 

U)  Ook$  V.  BttUockf  Gro.  Jac.  49,  cited  in  Marknesi  r.  BayUsf^  Pr.  Oh.  514,  and  2 
Atk.  72. 

(1)  Where  the  devisor  faaring  made  a  will  with  all  the  requisite  formAlitiea,  afterwards 
altered  it  bj  erasing  the  words  ^'  land  which  I  am  possessed  of,"  and  inserting  in  their 
place  the  words,  *Mand  which  I  maj  die  possessed  of/'  and  wrote  and  signed  on  the 
hack  of  the  will  a  memorandum  of  the  aHeraUon,  which  was  subscribed  bj  two  witjieiiei 
only.  It  was  urged,  that  this  case  differed  from  the  English  cases,  for  here  the  alterA- 
tion  changed  the  description  of  estate,  and  the  original  words  could  not  be  snppliod 
except  bj  parol  proof;  and  that  the  alteration  was  an  unequivocal  act,  showing  theosH 
mtM  revoeandi.  But  per  Cur. :  "  The  obliterations  in  the  will  were  made,  not  with  u 
intent  to  destroy  the  devise  already  made,  but  to  enlarge  it,  by  extending  it  to  Is&di 
subsequently  acquired.  The  testator  failed,  however,  in  making  interlineations  and  eo^ 
rections  which  could  operate,  from  not  having  the  amendments  attested  according  to 
law.  The  obliterations^  cannot,  therefore,  destroy  the  previous  devise,  for  that  was  noi 
the  testator's  intention.  The  mere  act  of  cancelling  is  nothing,  unless  it  is  done  anmat 
revocandi.  Here,  the  devise  was  left  untouched,  and  the  only  alteration  was  to  embrses 
other  lands  in  the  same  devise.''    Jackson  v.  HoUaw^y  7  Johns^  394. 

A  republication  of  a  will  must  be  attested  with  all  the  solemnities  required  bj  the 
statute.  Jackson  v.  Pottery  9  Johns.  312.  Consult  1  Williams  on  Bz'rs,  104,  178,  notef 
to  4th  Am.  ed. 

(2)  1  am  not  aware,  that  the  two  last-mentioned  instaacee  have  ever  been  solenslf 
decided.  They  are  mentioned  in  1  RolL  Abr.  615,  (P.)  pi.  6,  6,  as  the  opinion  of  iV 
ham  and  Oawdy^  Js. ;  but,  from  subsequent  cases,  where  they  have  been  cited,  it  app^^ 
that  they  have  been  considered  as  law.  Gilbert  has  inserted  them  in  his  Treatise  <a 
Devises,  96,  96,  ed.  1739. 

(3)  N.  By  the  common  law,  before  the  Statute  of  Frauds,  a  subsequent  marriage  wts 
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of  personal  estate,^^)  and  afterwards  extended  to  devises  of  land^  such 
revocation  not  having  been  considered  as  excluded  by  the  provisions  of 
the  6th  section  of  the  statute  of  frauds.  What  changes  or  alterations 
in  the  circumstances  of  the  testator  will  be  sufficient  to  work  a  revoca- 
tion of  a  devise  of  land,  may  often  be  difficult  to  decide.  It  has,  how- 
ever, been  solemnly  determined,  that  a  subsequent  marriage,  and  the 
birth  of  a  child,  withatit  pravt8ian{u)  m€uie  for  the  objects  of  these 
relations,  is  such  a  material  change  in  the  circumstances  of  the  testa- 
tor's family,  as  wiU  work  a  revocation  of  the  devise  of  land.(l) 
*In  a  subsequent  case  the  rule  was  thus  laid  down  :{x)  that,  [  *898  ] 
in  the  case  of  the  will  of  an  unmarried  man  having  no  children 
by  a  former  marriage,  whereby  he  devises  away  the  whole  of  his  pro- 
perty which  he  has  at  the  time  of  making  his  will,  and  leaves  no  provi- 
sion for  any  child  of  the  marriage,  the  law  annexes  the  tacit  condition 
that  subsequent  marriage  and  the  birth  of  a  child  operates  as  a  revoca- 
tion. And  in  a  case  where,  after  making  his  will,  tne  testator  married, 
and  his  wife  became  pregnant  vrith  his  knowledge,  the  posthumous  child 
was  considered  for  this  purpose  in  the  same  condition  as  a  child  bom 
during  the  testator*B  lifetime.(y)  This  rule  of  revocation,  like  the  pre- 
ceding, was  formerly  considered  as  grounded  upon  a  presumed  altera- 
tion of  intention  in  the  testator;  but  Lord  Kenyon,  C.  J*,(2?)  thought  it 
was  founded  ^^  on  a  tacit  condition  annexed  to  the  will  when  made, 
that  it  should  not  take  effect  if  there  should  be  a  total  change  in  the 
situation  of  the  testator's  family."(2)  But  this  rule  has  been  holden 
to  apply  only  in  cases  where  the  w£fe  and  children,  the  new  objects  of 
duty,  are  wholly  unprovided  for,  and  where  there  is  an  entire  disposi- 

(t)  Lugg  y.  Lugg,  Salk.  592 ;  Overhwy  t.  Ooerhmy,  2  Show.  242. 

(«f)  See  E^.  JE.  o/Ilehe$ier,  T  Yes.  242. 

(z)  By  Jlndalj  G.  J.,  delWeiing  judgment  in  Bzeh.  Ghamb.  in  MarHon  t.  JRoe  d.  i%«,  8 
A.  ft  B.  60:  2  Ney.  4  P.  604. 

(g)  I>o*  T.  LaneoBhire,  5  T.  R.  49. 

{zj  Jb,y  recognized  by  Tindaly  G.  J.,  deliyering  judgment  in  Manton  v.  JRo€  d,  Fox^  on 
error  in  Exch.  Ghamb.,  8  A.  ft  B.  57,  8 ;  2  Nev.  ft  P.  504. 

holden  to  revoke  a  win  of  land  made  by  a  fem€  wU;  although  such  marriage  was  had 
with  the  person  in  whose  favor  the  will  was  made.    Font  v.  Hemhlinge^  4  B^.  60,  b. 

(1)  An  opinion  has  been  expressed,  in  Bravm  v.  Thompton,  at  the  Rolls,  8  Dec.  1731, 
by  Sir  John  l^evoTj  M.  R.,  and  afterwards,  in  the  same  case,  by  Lord  Keeper  Wright^  (1 
P.  Wms.  304,  n.;  1  Bq.  Ga.  Abr.  413,)  that  reyocations  of  a  derise  of  land  might  be  im- 
plied from  subsequent  marriage  and  birth  of  a  child;  notwithstanding  the  provisions  of 
the  6th  section  of  the  Statute  of  Frauds ;  but  this  point  was  not  considered  as  settled 
ontil  the  case  of  Okri9topher  y.  Christopher ,  2  Dickens,  446,  when  it  was  solemnly  de- 
termined by  AdanUf  B.,  Smythe,  B.,  and  Parker^  G.  B.,  against  the  opinion  of  Ferret,  B., 
who  thought  the  case  within  the  statute,  and  that  the  dispute  concerning  the  reality  of 
a  subsequent  marriage,  and  the  legitimacy  of  children,  was  as  open  to  peij[urf  as  any  other, 
and  that  the  statute  intended  an  actual  and  not  a  presumptive  revocation.  The  case  of 
Christopher  y.  Chrietophery  has  been  recognized  in  several  subsequent  cases,  viz.,  in 
Spraage  v.  Stone,  Ambl.  721 ;  Brady  v.  CvSitt,  Doug.  31 ;  Doe  v.  Laneaehire,  5  T.  R  49 ; 
KeneM  v.  Sere^ton,  2  East,  530;  Exp,  E,  Jleheeter,  7  Yes.  348 ;  Sheath  v.  Torkj  1  Yes.  ft 
Beames,  397.  N.  Marriage  alone,  or  the  subsequent  birth  of  children,  unprovided  for, 
alone,  is  not  sufficient  to  operate  as  a  revocation  of  a  will  of  personal  estate.  Jackeon 
V.  ffurlock,  Lord  NorthingUm,  Gh.,  S.  P.,  Amb.  494 ;  2  Eden,  63,  8,  C,  Per  Dr.  Hay,  in 
Shepherd  y.  Shepherd,  Hil.  1770,  in  the  Prerogative  Gourt.  Nor  of  real  estate.  Doe  v. 
Barford,  4  M.  ft  S.  10. 

(2)  Lord  EUenborough,  G.  J.,  delivering  the  judgment  of  the  const,  iikKef^ehel  y.  Serqf' 
ton^  seems  to  have  approved  of  Lord  Kemgon^e  opinion. 
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tion  of  the  whole  estate  to  their  ezcliuion  and  prejudice.  Hence,(a) 
where  A.  devised  certain  lands  to  B.  in  trust,  ana  directed  him  to  pay, 
out  of  the  rents  and  profits,  an  annuity  to  M.  S.,  with  whom  he  co- 
habited, and  in  case  he  should  leave  any  child  or  children  by  M.  S.,  to 
raise  a  sum  of  money  to  be  paid  amone  his  children,  and  then  devised 
the  remainder  of  his  estate  to  seyeral  of  his  relatives ;  and  afterwards 
A.  married  M.  ^.,  by  whom  he  had  seyeral  children :  it  was  holden, 

that  the  will  was  not  revoked ;  either,  1st,  on  the  ground  of  a 
[  *894  ]  tacit  condition  annexed  to  the  will,  *viz.  that  it  should  be  void 

in  the  event  of  a  marriage  and  children,  mtkotU  proviHon;  in- 
asmuch as  that  condition,  viz.  of  marriage,  and  of  the  birth  of  children 
unprovided  foTj  had  not  taken  effect ;  or  2ndly,  on  the  ground  of  an 
intention  to  revoke,  to  be  presumed,  in  favour  of  a  wife  and  children 
unprovided  for;  because  the  fact,  upon  which  such  presumption  could 
be  formed,  did  not  exist  in  the  present  case.  And  it  must  further  be 
remarked,  that  both  the  circumstances  of  a  subsequent  marriage  and 
the  having  of  child  or  children  must  concur  to  work  an  implied  revoca- 
tion :  the  birth  of  a  posthumous  child  alone,  although  the  testator  die 
childless,  is  not  sufficient.(i^ 

Having  endeavoured  to  illustrate  the  nature  of  implied  revocations, 
strictly  so  called,  it  will  be  proper,  in  the  next  place,  to  take  notice  of 
those  acts,  by  which  a  devise  of  land  may  more  properly  be  said  to  be 
annulled  than  revoked ;  though  the  latter  term  is  most  frequently  ap- 
plied to  this  subject.  The  acts  here  alluded  to  are  such,  whereby  a 
material  alteration  is  made  by  the  testator,  in  his  seisin  of  the  estate 
devised,  after  the  execution  of  the  will.  The  authorities  on  this  sub- 
ject are  of  very  ancient  date,  beginning  in  the  latter  end  of  Queen 
Elizabeth's  reign,  and  continued  down  in  a  regular  series  to  the  present 
time  with  a  few  exceptions.  The  rule  to  be  collected  from  ^ese  autbor- 
ities  appears  to  be  this, — ^that  wJiere  a  person  seised  of  an  estate^  deviie$ 
it 9  and  afterwards  conveys  his  whole  inter esty  either  hyfeoffment^  lean 
and  releasej{e)  bargain  and  sale^  ftne^id)  or  recovery  J/j  though  but  for 
an  instant^  and  though  he  takes  back  the  estate  to  the  same  use  as  before^ 
or  though  the  old  use  results  to  him  again  so  as  to  descend  in  the  sam 
line  as  before^  still  the  conveyance  operates  to  annul  his  vnJL  Tbis 
rule  is  founded  on  a  technical  principle  of  law,  introduced,  as  it  should 
seem,  originally  in  favour  of  the  heir ;  viz.  that  in  order  to  render  a 
devise  vahd  and  effectual,  it  is  necessary  that  the  seisin  of  the  devisor 
should  remain  unaltered  from  the  execution  of  the  will  until  the  death 
of  the  devisor.  The  foundation  of  the  rule  beinff  wholly  independent 
of  the  intention  of  the  testator  to  revoke,  the  rme  vrill  operate  where 
the  provisions  of  the  subsequent  conveyance  are  consistent  with  the 
provisions  of  the  will ;  and  even  where  such  conveyance  is  made  for  the 
express  purpose  of  confirming  the  will.  Hence,  also,  parol  evidence 
to  show  tnat  the  testator  did  not  intend,  by  the  subsequent  conveyance, 

(a)  Kenebel  v.  Sera/ton,  2  East,  630.  (b)  Doe  d.  White  v.  Barfordj  4  3i.  ft  S.  10. 

(cj  E.  o/Lineoln^t  case,  2  Freem.  202 ;  Show.  P.  0.  154,  S.  (7. 
(d)  Doe  d,  Dilnot  y.  Dilnot,  2  N.  R.  401  ,•  I'arker  v.  Biacoe^  8  Taunt.  699  ;  3  Moore,  24, 
8.C. 

(0)  Doe  d.  Luehingtm  v.  Bp.  ofUandaff^  2  N.  R.  491. 
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to  reroke  his  will,  is  iDadmissible.(/)  In  conformity  with  the  preced- 
ing nile;(^)  it  has  been  holden,  that  where  the  whole  estate  is  conveyed 
by  lease  and  release  to  nses,  although  there  be  a  resulting  use 
in  the  ultimate  reyersion  to  the  '^'grantor  by  the  same  instru-  [  *895  j 
menty  yet  the  conveyances  will  operate  as  a  revocation  of  a 
prior  will.  It  will  be  observed  that,  in  the  preceding  instances,  the 
whole  estate  was  conveyed;  and  therefore  the  party  did  not  die  seised 
of  that  estate  which  he  had  at  the  time  of  making  his  will;  and  conse- 
quently the  devise,  which  will  only  operate  upon  that  seisin,  which  the 
testator  had  at  the  time  of  making  his  will,  was  annulled  or  revoked: 
but  where  the  devisor  does  not  part  with  his  whole  estate,  e.  g.  where 
he  grants  an  estate  for  years  only,  to  the  devisee,  to  commence  in  the 
life  of  the  devisor,  in  such  case,  the  conveyance  will  not  operate  as  a 
revocation  of  the  fee.(A)  In  like  manner,  if  a  man  devises  land  in  fee 
to  A.,  and  afterwards  makes  a  mortgage  thereof  in  fee,  either  to  the 
devisee(t)  or  a  stranger,(i)  this  mortgage  in  fee,  though  a  revocation  of 
the  will  in  law,  will  not  operate  as  such  in  equity,  and  the  right  of  re- 
demption will  pass  by  the  will.  And  the  same  rule  holds  in  equity  with 
respect  to  a  conveyance  in  fee  for  payment  of  debts.(Q 

Secondly,    As  to  WilU  made  (xfter  1837* 

An  unattested  codicil  without  a  date,  the  will  dated  in  1830,  and  the 
deceased  dying  in  January,  1889,  was  presumed  to  have  been  executed 
before  Janaary,  1838.(m) 

The  foregoing  sections  of  the  statute  of  frauds,  and  the  construction 
thereof,  are  applicable  to  all  wilb  made  before  the  1st  of  January,  1888, 
at  which  time  the  Act  for  the  Amendment  of  the  Laws  with  respect  to 
Wills,  7  Will.  rV.  &  1  Yict.  o.  26,  came  into  operation.  The  general 
obiect(n)  of  this  act  is  to  collect  the  provisions  of  the  several  statutes 
relating  to  wills  into  one  act,  and  to  make  in  those  provisions  such 
modifications  as  may  afford  additional  securities  for  the  prevention  of 
spurious  wills,  and  additional  facilities  for  making  genuine  wills.  The 
particular  provisions  relate  to  the  property  which  may  be  disposed  of 
by  will ;  the  persons  by  whom  wills  may  be  made,  the  forms  which  are 
to  be  observed  in  making  them;  and  tne  modes  of  revoking,  altering, 
and  reviving  them;  to  which  are  added,  other  provisions  for  correcting 
certain  rules  of  construction,  by  which  the  intentions  of  testators  were 
often  defeated. 

The  1st  section  defines  the  meaning  of  the  following  words  in  this 
act:  ^^Will"  shall  extend  to  a  testament,  and  to  a  co£cil,  and  to  an 
appointment  by  will  or  by  writing  in  the  nature  of  a  will  in  exercise  of 
a  power,  and  also  to  a  disposition  by  will  and  testament  or  devise  of  the 
custody  and  tuition  of  any  child,  by  virtue  of  stat.  12  Car.  U.  c* 

(/)  OoodiUU  T.  Otway^  2  H.  BL  616. 
\gS  Goodiiile  ▼.  Otwayj  I  Bos.  k  Pul.  676;  7  T.  R.  399. 
(h)  2  Atk.  72  ;  Vawser  y.  Jtffvry^  3  B.  &  A.  462. 
\i)  Baxter  v.  Jhfer,  6  Ves.  jun.  666. 

{k)  Admitted  to  be  a  settled  point,  in  York  v.  SUme,  Salk.  158.    Adjudged  by  Sir  John 
CkurchiU,  M.  R.,  and  Lord  Jefferiet,  Ch.,  in  HaU  y.  Duneh^  1  Vera.  329,  342. 
\V)  Adm.  in  Cave  v.  Holford^  3  Ves.  jun.  654. 
fm)  Peehell  y.  Jenkhuon^  2  Curt.  Ecc.  Rep.  273. 
[n)  See  Ld.  LangdMt  speech,  Febroary  23,  1637. 
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[  *896  ]  24,  or  of  atat,  14  k  15  Car.  11.,  (I.)  and  to  any  other  *te8ti. 

mentary  disposition;  ^'real  estate,"  shall  extend  to  manon, 
advowsons,  messuages,  lands,  tithes,  rents,  and  hereditaments,  whether 
freehold,  customary  freehold,  tenant  right,  customary  or  copyhold,  or  of 
any  other  tenure,  and  whether  corporeal,  incorporeal,  or  personal,  and 
to  any  undivided  share  thereof,  and  to  any  estate,  right,  or  interest 
(other  than  a  chattel  interest)  therein;  '^personal  estate"  shall  extend 
to  leasehold  estates  and  other  chattels  real,  and  also  to  moneys,  shares 
of  goYemment  and  other  funds,  securities  for  money  (not  being  real 
estates,)  debts,  choses  in  action,  rights,  credits,  goods,  and  all  other 
property,  which  by  law  devolves  upon  the  executor  or  administrator, 
and  to  any  share  or  interest  therem;  and  every  word  importing  the 
singular  number  only  shall  extend  to  several  persons  or  things,  as  well 
as  one  nerson  or  thing;  and  every  word  importing  the  masculine  gender 
only,  snail  extend  to  a  female  as  well  as  a  male.  By  sect.  2,  32  Hea. 
YIII.  c.  1 ;  84  &  85  Hen.  Y III.  c.  5 ;  10  Oar.  I.  sess.  2,  c.  2,  (I.);  sections 
5,  6, 12, 19,  20,  21  and  22  of  the  Statute  of  Frauds,  29  Oar.  U.c.  3;  7 
Will.  III.  0. 12,  (I.) ;  4  &  5  Ann.  o.  16,  s.  14 ;  6  Ann.  c.  10,  (L);  section 
9  of  14  Geo.  11.  c.  20;  25  Geo.  11.  o.  6,  (except  as  to  colonies;)  25 Geo. 
n.  c.  11,  (I);  and  55  Geo.  HE.  c.  192,  are  repealed,  except  so  far  as  the 
same  respectively  relates  to  any  wills  or  estates  pur  autre  viey  to  which  this 
act  does  not  extend.  Formerly,  such  real  estates  only  as  a  person  nu 
siesed  of  at  the  time  of  making  his  will,  would  pass  by  the  will ;  real  estate 
purchased  intermediately  between  the  making  the  will  and  the  death, 
would  not  so  pass:  but  now,  by  sect.  8,  every  person  may  devise,  he- 
queath,  or  dispose  of,  by  his  will  executed  in  manner  hereinafter  reqair- 
ed,  all  real  estate  and  all  personal  estate  which  he  shall  be  entitled  to, 
either  at  law  or  in  equity,  at  the  time  of  his  death,  and  which  if  not  so 
devised  would  devolve  upon  the  heir  at  law,  or  customary  heir  of  him, 
or,  if  he  become  entitled  bjy  descent,  of  his  ancestor,  or  upon  hia  ex^ 
cutor,  or  administrator ;  and  the  power  hereby  given  shall  extend  to  all 
real  estate  of  the  nature  of  customary  freehold  or  tenant  right,  or  cus- 
tomary or  copyhold,  notwithstanding  that  the  testator  may  not  hare 
surrendered  the  same  to  the  use  of  his  will,  or  notwithstanding  that, 
being  entitled  as  heir,  devisee,  or  otherwise  to  be  admitted  thereto,  he 
shall  not  have  been  admitted  thereto,  or  notwithstanding  that  theaame, 
in  consequence  of  the  want  of  a  custom  to  devise  or  surrender  to  the  use 
of  a  will  or  otherwise,  could  not  at  law  have  been  disposed  of  by  will  if 
this  act  had  not  been  made,  or  notwithstanding  that  the  same,  in  con* 
sequence  of  there  being  a  custom  that  a  will  or  a  surrender  to  the  use  of 
a  will  should  continue  in  force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will  according  to  the 
power  contained  in  this  act,  if  this  act  had  not  been  made;  and  also  to 
estates  pur  autre  vie^  whether  there  shall  or  shall  not  be  any  special 

occupant  thereof,  and  whether  the  same  be  freehold,  cos- 
[  *897  ]  ternary  freehold,  tenant  right,  customary  or  copyhold,  *or  of 

any  other  tenure,  and  whether  the  same  shall  be  a  corporeal 
or  incorporeal  hereditament:  and  also  to  all  contingent,  executory,  or 
other  future  interests  in  any  real  or  personal  estate,  whether  the  testator 
may  or  may  not  be  ascertained  as  the  person  or  one  of  the  persons  in 
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Whom  the  same  tespectively  may  become  vested,  and  whether  he  may 
be  entitled  thereto  mider  the  instrument  by  which  the  same  respectively 
were  created,  or  under  any  disposition  thereof  by  deed  or  will ;  and 
also  to  all  rights  of  entry  for  conditions  broken,  and  other  rights  of 
entry ;  and  also  to  such  of  the  same  estates,  interests,  and  rights  re- 
spectively, and  other  real  and  personal  estate,  as  the  testator  may  be 
entitled  to  at  the  time  of  his  death,  notwithstanding  that  he  may 
become  entitled  to  the  same  subsequently  to  the  execution  of  his  will. 

The  4th  section  requires,  where  estates  have  not  been  surrendered  to 
the  use  of  will,  the  payment  of  fees,  fines,  and  stamp  duties,  by  the 
devisees  of  customary  freehold,  copyhold  and  customary  estates. 

The  5th  section  enacts,  that  the  wills  or  extracts  of  wills  of  custom- 
ary freeholds,  &c.,  shall  be  entered  on  the  court  rolls,  and  that  the  lord 
shall  be  entitled  to  the  same  fine,  &c.,  when  such  estates  could  not  have 
been  disposed  of  by  will  if  this  act  had  not  been  made,  as  he  would 
have  been  from  the  customary  heir  in  case  of  descent. 

For  the  6th  section,  which  relates  to  estates  pur  autre  vie^  see  ante^ 
p.  801. 

By  sect.  7,  no  will  made  by  atiy  person  under  the  a^e  of  twenty-one 
years  shall  be  valid;  and  sect.  8  provides,  that  no  will  made  by  any 
married  woman  shall  be  valid,  except  such  a  will  as  might  have  been 
made  by  a  married  woman  before  the'  passing  of  this  act.  By  sect.  9, 
no  will  shall  be  valid  unless  it  shall  be  in  writing  and  executed  in  man- 
ner hereinafter  mentioned,  (that  is  to  say,)  it  shall  be  signed  at  the  foot 
or  end  thereof  by  the  testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction ;  and  such  signature  shall  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  two  or  more  witnesses  present 
at  the  same  time,  and  such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of  attestation  shall  be 
necessary. 

Upon  the  construction  of  this  section,  there  have  been  several  deci- 
sions in  the  ecclesiastical  courts,  which,  now  that  the  law  relating  to 
wills  of  realty  and  personalty  is  the  same,  will  probably  be  followed  in 
courts  of  common  law  and  equity.  The  following  are  some  of  the  prin- 
cipal of  the  points,  falling  within  the  scope  of  this  work,  which  have 
been  decided.  The  testator  must  write  his  signature  before 
the  attesting  witnesses  subscribe,  (o)  Both  the  '*' witnesses  must  [  "^898  ] 
attest  contemporaneou8ly.(p)  The  acknowledgment  therefore 
of  one  witness  that  a  previously  written  signature  is  his,  at  the  time  the 
second  subscribes,  will  not  satisfy  the  statute,  (j)  In  a  case  in  the  Q. 
B.,  where  a  will  made  after  this  statute  came  into  operation  was  attested 
by  one  witness  in  his  own  hand-writing ;  and  he  also  held  and  ^ded 
the  hand  of  a  second  witness,  who  could  not  read  or  write,  and  m  this 
way  the  second  witness's  name  was  written  as  attesting  witness :  the 
testator  had  desired  the  two  to  attest.  This  was  holden  to  be  a  suffi- 
cient attestation,  (r)    A  testator  requested  two  persons  present  at  the 

(o)  Cooper  v.  Bockett^  3  Curt.  Ecc.  Rep.  348. 

{p)  In  the  good8  of  AUm^  2  Curt.  Ecc.  Rep.  331  \  In  the  goods  of  Simmonehy  3  Curt.  Ecc. 
Bep.  79. 

(q)  Moore  t.  Kinffj  3  Curt.  Ecc.  Rep.  243. 

(r)  Barriton  v.  Elvm,  3  Q.  B.  117  ;  2  G.  &  D.  769. 
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same  time  to  sign  a  paper  for  him,  which  they  did  in  his  presence;  the 
paper  was  so  folded,  that  the  witnesses  did  not  see  any  writing  what- 
ever on  it;  the  testator  did  not  state  what  was  the  nature  of  the  paper: 
it  was  holden,  that  the  paper  was  not  entitled  to  probate.(«)  Where  a 
paper  is  executed  by  the  deceased,  in  the  same  room  where  the  wit- 
nesses are,  and  who  attest  the  paper  in  that  room,  it  is  an  attestatioa 
in  the  presence  of  the  testator,  although  they  could  not  actually  see 
him  sign,  nor  the  testator  actually  see  the  witnesses  sign.(t) 

Sect.  10,  no  appointment  made  by  will,  in  exercise  of  any  power, 
shall  be  valid,  unless  the  same  be  executed  in  manner  before  required ; 
and  every  will  executed  in  manner  before  required  shall,  so  far  as  res- 
pects the  execution  and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  will,  notwithstanding  it  shall  have  been  ex- 
pressly required  that  a  will  made  in  exercise  of  such  power  should  be 
executed  with  some  additional  or  other  form  of  execution  or  solemnity. 

Sect.  11  excepts  wills  of  personal  estate  made  by  soldiers  in  actual 
service,  or  mariners  or  seamen  at  sea.  A  full  discussion  of  the  ques- 
tion, what  amounts  to  actual  service,  will  be  found  in  JDrumm&nd  v. 
Farishy  3  Curt.  Ecc.  Rep.  522;  md  White  v.  M^taUy  Snd.  818. 

Sect.  12  leaves  untouched  the  provisions  of  11  Geo.  IV.  and  1  Will* 
IV.  c.  20,  with  respect  to  wills  of  petty  officers  and  seamen  and  ma- 
rines. By  sect.  13,  every  will  executed  in  manner  before  required 
shall  be  valid  without  any  publication  thereof;  and  by  sect.  14,  if  any 
person  who  shall  attest  the  execution  of  a  will  shall,  at  the  time  of  the 
execution  thereof,  or  at  any  time  afterwards,  be  incompetent  to  be  ad- 
mitted a  witness  to  prove  the  execution  thereof,  such  will  shall  not,  on 
that  account,  be  invalid.  By  sect.  15,  if  any  person  shall 
[  *899  ]  attest  the  execution  of  any  will,  to  whom,  *or  to  whose  wife 
or  husband,  any  beneficial  devise,  legacy,  estate,  gift,  or  ap- 
pointment, of  or  affecting  any  real  or  personal  estate,  (except  charges 
and  directions  for  the  payment  of  any  debt,)  shall  be  thereby  given  or 
made,  such  devise,  &c.,  shall,  so  far  only  as  concerns  such  person  attest- 
ing the  execution  of  such  will,  or  the  wife  or  husband  of  such  persoB, 
or  any  person  claiming  under  them,  be  utterly  void:  and  such  person 
so  attesting  shall  be  admitted  as  a  witness  to  prove  the  execution  of 
such  will,  or  to  prove  the  validity  or  invalidity  thereof,  notwithstanding 
such  devise,  &;c.  By  sect.  16,  in  case  by  any  will  any  real  or  personal 
estate  shall  be  charged  with  any  debt,  and  any  creditor,  or  the  wife  or 
husband  of  any  creditor,  whose  debt  is  so  charged,  shall  attest  the  exe- 
cution of  such  will,  such  creditor,  notwithstanding  such  charge,  shall 
be  admitted  a  witness  to  prove  the  execution  of  such  will,  &c. 

By  sect.  17,  no  person  shall,  on  account  of  his  being  an  executor  of 
a  will,  be  incompetent  to  be  admitted  a  witness  to  prove  the  execution 
of  such  will,  &c. 

By  sect.  1 8,  every  will  made  by  a  man  or  woman  shall  be  revoked 
by  his  or  her  marriage,  (except  a  will  made  in  exercise  of  a  power  of 
appointment,  when  the  real  or  personal  estate  thereby  appointed  would 

(«)  Ilott  y.  Cfhiffe,  3  Curt.  Ecc.  Rep.  160.    As  to  what  amounts  to  acknowledgment  of 
signature;  see  Ocaey,  Qozb,  7i.  451;  Keiffwm  ▼.  Keigvfin^  lb,  607. 
{t)  Newton  y.  ClarkB^  2  Curt.  Ecc.  Rep.  320. 
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not,  in  default  of  snch  appointment,  pass  to  his  or  her  heir,  customary 
heir,  executor,  or  administrator,  or  the  person  entitled  as  his  or  her 
next  of  kin,  under  the  statute  of  distributions.)  By  sect.  19,  no  will 
shall  be  revoked  by  any  presumption  of  an  intention  on  the  ground  of 
an  alteration  in  circumstances. 

By  sect.  20,  no  will  or  codicil,  or  any  part  thereof  shall  be  revoked 
otherwise  than  as  aforesaid,  or  by  another  will  or  codicil  executed  in 
manner  before  required,  or  by  some  other  writing  declaring  an  inten- 
tion to  revoke  the  same,  and  executed  in  the  manner  in  which  a  will  is 
herembefore  required  to  be  executed,  or  by  the  burning,  tearing,  or 
otherwise  destroying  the  same  by  the  testator,  or  by  some  person  in  his 

{resence  and  by  his  direction,  with  the  intention  oi  revoking  the  same, 
t  has  been  decided  in  the  ecclesiastical  courts,  that  cutting  out(«^)  the 
signature  amounts  to  a  revocation  under  this  section:  but  that  cancel- 
lation, as  where  the  whole  will  was  struck  through  with  a  pen,  does 
not.(a;) 

By  sect.  21,  no  obliteration,  interlineation,  or  other  alteration  made 
in  any  will  after  the  execution  thereof,  shall  be  valid  or  have  any  e£fect, 
except  so  far  as  the  words  or  eifect  of  the  will  before  such  alteration 
shall  not  be  apparent,  unless  such  alteration  shall  be  executed  in  like 
manner  as  hereinbefore  is  required  for  the  execution  of  the  will;  but 
the  will,  with  such  alteration  as  part  thereof,  shall  be  deemed  to  be 
duly  executed  if  the  signature  of  the  testator  and  the  sub- 
scription of  the  witnesses  be  made  in  the  *margin  or  on  some  [  '^'OOO  ] 
other  part  of  the  will  opposite  or  near  to  such  alteration,  or 
at  the  foot  or  end  of  or  opposite  to  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  or  some  other  part  of  the  will. 

By  sect.  22,  no  will  or  codicil,  or  any  part  thereof,  which  shall  be  in 
any  manner  revoked,  shall  be  revived  otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicil  executed  in  manner  hereinbefore  required,  and 
showing  an  intention  to  revive  the  same;  and  when  any  will  or  codicil 
which  shall  be  partly  revoked,  and  afterwards  wholly  revoked,  shall  be 
revived,  such  revival  shall  not  extend  to  so  much  thereof  as  shall  have 
been  revoked  before  the  revocation  of  the  whole  thereof,  unless  an  in- 
tention to  the  contrary  shall  be  shown.  A  testatrix  duly  executed  a 
will,  and  subsequently  thereto  two  other  wills,  in  both  of  which  was 
contained  a  clause  revoking  all  former  wills.  She  afterwards  destroyed 
the  two  latter  wills :  it  was  holden,  that  the  first  will  was  not  thereby 
revived,  and  that  parol  evidence  was  not  admissible  to  prove  an  inten- 
tion to  revive  :(j^  but  parol  evidence  is  admissible  to  show  quo  animo  a 
memorandum,  (July,  1838,^  republishing  a  will  executed  before  1888^ 
was  ma.ie.(z)  A  testator  dv  a  codicil,  duly  attested  according  to  the 
act,  ratified  and  confirmed  his  will  (which  had  been  made  previous  to 
1838)  and  codicils.  Some  of  the  codicils  were  made  before,  and  others 
after  the  1st  January,  1838 ;  it  was  holden,  that  an  unattested  codicili 

(tt)  ffobbt  V.  Kniffhtj  1  Curt.  Ecc.  Bep.  768. 
m  Stephens  v.  Taprellf  2  Curt.  Ecc.  Rep.  468. 
(y)  Mafar  t.  WUUanUj  3  Curt.  Ecc.  Rep.  432. 
{z}  UpfiU  T.  MarthaU,  3  Curt  Ecc.  Rep.  636. 
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madd  since  Ist  January,  1888,  was  not  so  identified  by  the  well  €x^ 
cated  codicil  as  to  be  ratified  by  it.(a) 

By  sect.  23,  no  conveyance  or  otner  act  made  or  done  subsequentlj 
to  the  execution  of  a  will  of  or  relating  to  any  real  or  personal  estate 
therein  comprised,  except  an  act  by  which  such  will  shall  be  reToked 
as  aforesaid,  shall  prevent  the  operation  of  the  will  with  respect  to  sad 
estate  or  interest  in  such  real  or  personal  estate  as  the  testator  shall 
have  power  to  dispose  of  by  will  at  the  time  of  his  death. 

By  sect.  24,  every  will  shall  be  construed,  with  reference  to  the  real 
estate  and  personal  estate  comprised  in  it,  to  speak  and  take  effect  u 
if  it  had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will.  By  sect.  25,  un- 
less a  contrary  intention  shall  appear  by  the  will,  such  real  estate  or 
interest  therem  as  shall  be  comprised,  or  intended  to  be  comprised  in 
any  devise  in  such  will  contained,  which  shall  fail  or  be  void  by  reason 
of  the  death  of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason 
of  such  devise  being  contrary  to  law  or  otherwise  incapable  of  taking 
effect,  shall  be  included  in  the  residuary  devise  (if  any)  contained  in 
such  will. 

By  sect.  26,  a  general  devise  of  the  testator's  lands  shall 
[  ^^901  3  include  *copyhold  and  leasehold  as  well  as  freehold  lands. 
By  sect.  27,  a  general  devise  shall  include  estates  over  which 
the  testator  has  a  general  power  of  appointment.  By  sect.  28,  whei« 
any  real  estate  shall  be  devised  to  any  person  without  any  words  of 
limitation,  such  devise  shall  be  construea  to  pass  the  fee  simple,  or 
other  the  whole  estate  or  interest  which  the  testator  had  power  to  dis- 
pose of  by  will  in  such  real  estate,  unless  a  contrary  intention  shall 
appear  by  the  will.  By  sect.  29,  the  words  '^  die  without  issue,"  or 
'Mie  without  leaving  issue,"  shall  be  construed  to  mean,  die  without 
issue  living  at  the  aeath.  By  sect.  80,  where  anv  real  estate  (other 
than  or  not  being  a  presentation  to  a  church)  shall  be  devised  to  any 
trustee  or  executor,  such  devise  shall  be  construed  to  pass  the  fee  sim- 
ple or  other  the  whole  estate  or  interest  which  the  testator  had  poirer 
to  dispose  of  by  will  in  such  real  estate,  unless  a  definite  term  of  veais, 
absolute  or  determinable,  or  an  estate  of  freehold,  shall  thereby  be 
given  to  him  expressly  or  by  implication.  By  seel.  81,  where  any  real 
estate  shall  be  devised  to  a  trustee,  without  any  express  limitation  of 
the  estate  to  be  taken  by  such  trustee,  and  the  beneficial  interest  in 
such  real  estate,  or  in  the  surplus  rents  and  profits  thereof,  shall  not  be 
given  to  any  person  for  life,  or  such  beneficial  interest  shall  be  given  to 
any  person  for  life,  but  the  purposes  of  the  trust  may  continue  beyond 
the  bfe  of  such  person,  such  devise  shall  be  construed  to  vest  in  such 
trustee  the  fee  simple,  or  other  the  whole  legal  estate  which  the  testator 
had  power  to  dispose  of  by  will  in  such  real  estate,  and  not  an  estate 
determinable  when  the  purposes  of  the  trust  shall  be  satisfied. 

By  sect.  82,  where  any  person  to  whom  any  real  estate  shall  be 
devised  for  an  estate  tail,  or  an  estate  in  quasi  entail,  shall  die  in  the 
lifetime  of  the  testator  leaving  issue  who  would  be  inheritable  nnder 
such  entail,  and  any  such  issue  shall  be  living  at  the  time  of  the  death 

(a)  Countea  de  Ziehy  Ferraris  T.  Marq,  offfertfbrdj  3  Curt  Ecc.  Rep.  468. 
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of  the  testator,  such  devise  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  mil. 

By  sect.  88,  where  any  person  being  a  child  or  other  issue  of  the 
testator,  to  whom  any  real  or  personal  estate  shall  be  devised  or  be- 

Jueathed  for  any  estate  or  interest  not  determinable  at  or  before  the 
eath  of  such  person,  shall  die  in  the  lifetime  of  the  testator  leaving 
issue,  and  any  such  issue  of  such  person  shall  be  living  at  the  time  of 
the  death  of  the  testator,  such  devise  or  bequest  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  such  person  had  happened  immedi^ 
ately  after  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will.  This  section  does  not  substitute  for  the  pre-deceased 
devisee  or  legatee  the  issue  whose  existence  is  the  event  or  condition 
which  excludes  the  lapse,  but  renders  the  subject  of  the  gift  part  of  his 
estate,  and  therefore  it  will  follow  the  disposition  of  his  will.(i) 

*Bv  sect.  84,  this  act  shall  not  extend  to  any  will  made  be-  [  '*'902  ] 
fore  the  1st  of  January,  1888 ;  and  every  will  re-executed  or 
repubhshed,  or  revivedby  any  codicil,  shall,  for  the  purposes  of  this  act, 
be  deemed  to  have  been  made  at  the  time  at  which  the  same  shall  be  so 
re-executed,  republished,  or  revived:  and  this  act  shall  not  extend  to  any 
estate  purautrevie  of  any  person  who  shall  die  before  the  1st  of  January, 
1888.  It  has  been  holden,((r)  by  the  Judicial  Committee  of  the  Priyr 
Council,  that  the  words  which  prevent  the  act  from  extending  to  any  will 
made  before  January  1st,  1888,  do  not  apply  where  a  wiU  so  made  is 
republished  by  a  codicil  after  that  date;  the  republication  being  a  new 
making  of  the  will :  hence,  a  will  of  lands  made  before  January  1st  1888, 
and  revoked,  may  under  the  9th  and  84th  sections  of  this  act,  be  repub- 
lished after  that  day  by  a  codicil  attested  by  two  witnesses  only,  (a) 
By  sect.  35,  this  act  shall  not  extend  to  Scotland. 


♦CHAPTER  XXIII.  [*908] 

GAME. 

I.  Op  the  Right  op  taking  and  destroying  the  Game  at  Com- 
mon Law,  and  op  the  Stat.  1  &  2  Will.  IV.  c.  82.    p.  903. 
n.  Op  the  Appointment  and  Authority  op  Gamekeepers,  p.  910. 

III.  Op  the  Destruction  op  the  Game  at  improper  Seasons  op 

THE  Year.    p.  911. 

IV.  Of  the  Duties  made  Payable  in  respect  Of  Game  Certifi- 

cates,   p.  912. 


I.  Of  the  Bight  of  taking  and  destroying  the  Game  at  Common  Law^ 

and  of  the  Stat.  1^2  WiU.  IV.  c.  82. 

It  has  been  asserted  by  Sir  W.  Blackstone,  in  his  Commentaries,  that 

{b)  Johnson  V.  Johnton,  3  Hare,  157 ;  and  see  OriffUht  v.  Oaky  12  Sim.  32Y. 

(c)  Brooke  v.  Kent,  3  Q.  B.  178,  n. ;  3  B.  F,  Moore,  334. 

(d)  Andrewt  t.  Turnery  3  Q.  B.  177. 


by  the  common  law,  the  sole  property  of  all  the  game  in  Endand  is 
vested  in  the  king  alone,  and  that  the  sole  right  of  taking  and  destroj- 
ing  the  game  belongs  exclusively  to  the  king;  and,  consequently,  thai 
no  person,  of  whatever  estate  or  degree,  has  a  right  to  kill  game,  eTen 
upon  his  own  land,  unless  by  license  or  mni  from  the  king.  This 
position,  however,  lias  been  questioned  by  Mr.  Christian,  in  a  note  to 
nis  edition  of  the  Commentaries,  vol.  2,  p.  419,  n.  10.  See  also  Mr. 
Justice  Coleridge'9  note,  vol.  2,  p.  419.  K  A.  start  a  hare  in  the 
ground  of  B.,  and  hunt  and  kill  it  there,  the  property  continues  all  the 
while  in  B. ;  but  if  A.  start  a  hare  in  the  ground  of  B.,  and  hunt  it  into 
the  ground  of  C,  and  kill  it  there,  the  property  is  in  A.,  the  hunter, 
but  A.  is  liable  to  an  action  of  trespass  for  hunting  in  the  ground,  as 
well  of  B.  as  C.(a)  Trespass  for  a  dead  hare,  the  property  of  plaintiff.— 
The  plaintiff,  a  farmer,  being  out  hunting  with  hounds  of  which  he  had 
in  part  the  management,  and  actually  had  such  management  at  the 
time,  though  the  hounds  belonged  to  other  persons,  the  hounds  put  up 
a  hare  in  a  third  person's  ground,  and  followed  her  into  a  field  of  the 

defendant,  where,  being  quite  spent,  she  ran  between  the  kgs 
[  *904  ]  of  a  ^labourer  who  was  accidentaUy  there,  where  one  of  the 

dogs  caught  her,  and  she  was  taken  up  alive  by  the  labourer, 
from  whom  the  defendant  immediately  afterwards  took  the  hare  and 
killed  her.  Shortly  after  the  plaintiff  came  up,  and  claimed  to  have 
the  hare  as  his  own,  but  the  defendant  refused  to  give  it  up,  and  ques- 
tioned the  right  of  the  plaintiff  to  be  where  he  then  was.  The  labourer, 
upon  his  examination  at  the  trial,  swore  that  when  he  took  the  hare 
from  the  dogs,  he  did  not  mean  to  take  it  for  his  own  use,  but  in  aid  of 
the  hunters.  Verdict  for  the  plaintiff,  40«.  damages.  Rule  for  new 
trial,  after  argument,  was  discharged;  Lord  JSUenborough,  C.  J.M 
observing,  that  the  plaintiff,  through  the  agency  of  his  dogs  had  reduced 
the  hare  into  his  possession.  The  labourer  took  it  for  the  benefit  of  the 
hunters,  which  is  the  same  as  if  it  had  been  taken  by  one  of  the  dogs. 
SeciASj  if  the  labourer  had  taken  it  up  for  the  defendant,  before  it  was 
caught  by  the  dogs,  or  if  he  had  taken  it  as  an  indifferent  person  in 
the  nature  of  a  stockholder.^1)  An  exception  in  a  conveyance  made  in 
the  year  1655,  of  the  free  liberty  of  hawking  and  hunting,  does  not(e) 
include  the  liberty  of  shooting  feathered  game  with  a  gun.  Books  are 
a  species  of  birds  feree  naturae,  destructive  in  their  habits,  not  known 
as  an  article  of  food,  and  not  protected  by  any  statute ;  hence  a  person 
cannot  have  any  property((2)  in  them,  or  show  any  right  to  have  them 
resort  to  his  trees. 

The  franchise  of  free  warren  is  of  great  antiquity,  and  very  singular 
in  its  nature.     It  gives  a  property  in  wild  animals ;  and  that  property 

(a)  Per  ffoU,  0.  J.,  in  Sutton  ▼.  Moody,  1  Ld.  Raym.  251 ;  2  Salk.  556;  5  Vod.  37S, 
S.  C;  Deans  r,  Clayton,  7  Taunt.  489,  recognued  in  Jordin  y.  Crump,  8  M.  &  W.  782. 
{b\  Churchward  y.  Studdy,  14  East,  249.       (c)  Moore  v.  Lord  Plymouth,  7  Taunt  61i 
(0)  Mannam  ▼.  Moekettj  2  B.  &  0.  934. 

(1^  A  property  in  game  cannot  be  acquired  by  mere  pursuit;  and  if  one  kill  the  game 
within  sight  of  the  porsaers,  but  before  it  has  been  wounded  or  taken,  he,  and  not  the 
pursuers,  is  antitled  to  it.  PUnon  T.  Fo9t,  3  Gaines'  Bep.  175.  Consult  2  Kent's  Com. 
848. 


may  be  claimed  in  the  land  of  another,  to  the  exclusion  of  the  owner  of 
the  land.  Such  a  right  ought  not  to  be  extended  bj  argument  and  in- 
ference to  any  animals  not  clearly  within  it.  There  is  not  any  book  in 
the  law  which  has  mentioned  grouse  as  a  bird  of  warren.  Manwood 
confines  his  description  to  two  species,  pheasants  and  partridges.  Hence 
it  has  been  holden,(6)  that  the  owner  of  a  free  chase  and  free  warren 
cannot  maintain  an  action  for  killing  and  taking  away  erouseshot  with- 
in the  limits  of  the  free  warren.  In  a  case  where  it  did  not  appear  that, 
at  the  time  of  the  grant,  the  locus  in  quo  was  applied  to  purposes  of 
warren,  or  that  any  distinct  right  of  free  warren,  independent  of  the 
general  forest  risht,  was  then  subsisting  on  it ;  and  the  grant  did  not 
contain  any  words  showing  an  intention  of  the  crown  to  create  such 
right,  and  pass  it  de  noyo ;  it  was  holden,(/)  that  free  warren  would 
not  pass  by  general  words  in  a  grant  from  the  crown  of  lands  within 
a  forest  of  the  crown.  A  grant,  by  the  king,  of  free  warren 
*of  land  of  which  he  is  seised  in  fee,  is  a  srant  of  free  warren  [  '^'OOS  ] 
in  gro68.(^) — James  L  granted  to  R.  T.  and  his  heirs,  the  king's 
manor  and  town  of  Aulton,  and  the  king's  hundred  of  Aulton,  with  its 
rights,  and  all  other  things  to  the  said  manor  and  hundred  belonging ; 
and  also,  that  they  should  haye  free  warren  and  free  chase  in  all  their 
demesne  lands  in  the  hundred,  manor,  town,  tenements,  and  heredita- 
ments, aforesaid,  and  on  all  other  lands  and  woods  being  in  the  same 
hundred,  &C.9  although  the  same  demesne  and  other  lands  were  within 
the  king's  forest,  &;c. ;  it  was  holden,(A)  that  this  grant  did  not  confer 
a  right  of  free  warren  oyer  the  king's  lands  within  the  hundred,  but 
that  the  term  ^Memesne"  applied  to  lands  held  by  B.  T.  as  lord  of  the 
manor  of  Aulton,  and  that  ^^ other  lands"  applied  to  tenemental  lands 
held  by  B.  T.  in  fee  of  the  king,  or  of  any  other  lord  within  the  limits 
of  the  grant.  The  term  ^^  demesne  lands"  properly  simifies  lands  of  a 
manor,  which  the  lord  either  has,  or  potentially  may  haye,  in  propriis 
manibus. 

The  right  of  taking  and  destroying  the  game  can  only  be  exercised 
on  a  person's  own  estate :  and  not  eyen  a  lord  of  a  manor,(l)  or  his 
gamekeeper  can  go  into  any  part  of  the  manor,  which  is  not  the  lord's 
own  estate  or  waste(t)  without  being  a  trespasser,  as  any  other  person 
would  be;  unless  a  right  of  entry  in  pursuit  of  the  game  be  specially 
reseryed  to  him.  A  grant  to  a  person,  his  heirs  and  assigns^  of  the 
hberty  with  seryants  or  otherwise,  to  come  upon  certain  land,  and  there 

(e)  Duke  of  Devonshire  v.  Lodffey  7  B.  &  C.  36. 

(/)  &nith  V.  Carr,  B.  R.  Trin.  53  Geo.  III.,  shortly  reported  in  a  note  to  Attorney^ 
Oeneral  t.  Partofu,  2  Tyrw.  243 ;  2  Or.  k  Jer.  270  ;  >9.  (7.  will  be  found  among  the  paper 
books  of  Dampier,  J.  D.  P.  B.  No.  27,  Danpier  MSS.,  Lincoln's  Inn  Libraiy. 

(g)  MorriM  t.  Dimes,  1  A.  &  B.  654. 

(k)  Attomey-Oeneral  v.  Pareona,  2  Cr.  &  Jer.  279  ;  2  Tyrw.  243,  8,  C, 

(t)  See  Oreaihead  v.  Morley^  3  M.  &  Gr.  139 ;  3  Scott,  N.  R.  538. 

(1)  Mr.  Christian  has  remarked,  that  the  common  opinion,  that  the  lord  of  the  manor 
has  a  peculiar  right  to  the  game,  superior  to  that  of  any  other  duly  qualified  landowner 
within  the  manor,  is  erroneous.  He  conceives  that  this  opinion  owes  its  rise  to  the 
power  which  lords  of  manors  have  of  appointing  gamekeepers ;  a  power  originally  given 
to  them  by  stat.  22  &  23  Car.  11.  c.  25,  the  first  statute  in  which  lords  of  manors  are 
distinguished  from  other  landowners  with  respect  to  the  game. 


to  hawk,  hunt,  &c.^  at  their  will  and  pleasure,  is  a  grant  of  a  profit  i 
prendre^  and  not  a  mere  personal  license  of  pleasure ;  and  therefore 
enables  the  erantee  to  hawk,  hunt,  &c.,  on  the  land,  and  carry  awajthe 
game,  or  authorize  his  servants  to  do  so  in  his  absence.(it)  Bat  a  grant 
of  ftdl  liberty  to  a  pmon,  his  executors  and  administrators,  and  his  sad 
their  friends,  in  his  or  their  company,  or  with  his  or  their  permisnoo, 
and  to  and  for  his  or  their  gamekeeper,  to  hunt,  course,  shoot,  and  fid, 
over  lands,  is  not  such  an  interest  as  can  pass  under  the  execution  of  a 
power  to  lease  lands  or  any  part  or  parts  ih6reof.(0  ''It  is  the  land 
Itself  which  gives  the  right  of  shooting,  and  the  lessor  has  no  pow^  to 

separate  the  land  from  one  of  its  incidents."(m) 
[  *906  ]  ^For  the  qualifiications  of  estate  and  degree,  which  were 
necessary  under  the  old  statutes,  to  entitle  a  person  to  keep 
and  use  guns,  fcc,  for  the  game,  and  the  construction  thereof,  the  reader 
is  referred  to  the  eighth  and  former  editions  of  this  work.  These  qusli- 
fications,  with  the  other  acts  relating  to  the  game,  were  repealed  bj 
Stat.  1  &;  2  Will.  lY.  c.  82,  the  6th  section  of  which  enacts,  that  every 
person,  who  shall  have  obtained  an  annual  game  certificate,  shall  be 
authorized  to  kill  and  take  game,  subject  to  an  action  or  such  other  pro- 
ceedings as  are  mentioned  in  the  statute.  By  sect.  2,  the  word  game 
shall,  for  all  the  purposes  of  this  act,  be  deemed  to  include  hares,  phea- 
sants, partridges,  n'ouse,  heath  or  moor  game,  black  game,  and  busUrds. 

By  sect.  7,  in  aU  cases,  where  any  person  shall  occupy  any  land  under 
any  lease  or  agreement  made  previously  to  the  passing  of  this  act,  ex- 
cepting in  the  cases  hereinafter  next  excepted,  the  lessor  or  landlord 
shall  have  the  right  of  entering  upon  such  land,  or  of  authorizing  anj 
other  person  who  shall  have  obtained  any  annual  game  certified  to 
enter  upon  such  land,  for  the  purpose  of  killinff  or  taking  game  thereon; 
and  no  person  occupying  any  land  under  any  Tease  or  agreement,  eithor 
for  life  or  for  years,  made  previously  to  the  passing  of  this  act,  sball 
have  the  right  to  kill  or  take  the  game  on  sucn  lan^  except  where  tbe 
right  of  killing  the  game  upon  such  land  has  been  expressly  granted  or 
allowed  to  sucn  person  by  su<^  lease  or  agreement,  or  except  wbere, 
upon  the  original  granting  or  renewal  of  such  lease  or  agreement,  a 
fiine  or  fines  shall  have  been  taken,  or  except  where  in  the  case  of  a 
term  for  years,  such  lease  or  agreement  shall  have  been  made  for  a 
term  exceeding  twenty-one  years. 

By  sect.  8,  nothing  in  this  act  contained  shall  authorize  any  person 
seised  or  possessed  of,  or  holding,  any  land,  to  kill  or  take  the  game,  or 
permit  any  other  person  to  kill  or  take  game,  upon  such  land,  in  any  case 
where,  by  an  act,  deed,  grant,  lease,  or  anv  written  or  parol  demise  or 
contract,  a  right  of  entry  upon  such  land  for  the  purpose  of  killing  or 
taking  the  game  hath  been  or  hereafter  shall  be  reserved  or  retained 
by  or  given  or  allowed  to  any  grantor,  lessor,  landlord,  or  other  per- 
son; nor  shall  anything  in  tluB  act  contained,  defeat  or  diminish  any 
reservation,  exception,  covenant,  or  agreement  already  contained  in  any 
private  act  of  parliament,  deed,  or  other  writing  relating  to  the  game 
upon  any  land,  nor  in  any  manner  prejudice  the  rights  of  any  lord  or 


[ 


h)  Wiekham  t.  Hawker,  t  M.  A  W.  63. 

I)  DayreU  v.  Hoart,  4  P.  A  D.  114 ;  12  A.  &  E.  356.  (m)  Per  PaUetaH,  J^  /*- 
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o^mer  of  any  forest,  chase,  or  warren,  or  of  any  lord  of  any  manor, 
lordship,  or  royalty,  or  reputed  manor,  &;c.,  or  of  any  steward  of  the 
crown  of  any  manor,  &c.,  appertaining  to  his  majesty. 

By  sect.  9,  this  act  is  not  to  affect  any  of  his  majesty's  forest  rights, 
&c.;  nor,  by  sect.  10,  any  cattle-gates  or  rights  of  common;  and  lords 
of  manors  are  to  have  the  game  on  their  wastes. 

By  sect.  11,  where  the  lessor  or  landlord  shall  have  reserv- 
ed to  *himself  the  right  of  killing  the  game  upon  any  land,  it  [  *9Q^  ] 
shall  be  lawful  for  him  to  authorize  any  other  person  who  shall 
have  obtained  an  annual  game  certificate,  to  enter  upon  such  land  for 
the  purpose  of  pursuing  and  kilUn^  ^ame  thereon* 

By  sect.  12,  where  the  right  of  killing  the  game  upon  any  land  is  by 
this  act  given  to  any  lessor  or  landlord,  in  exclusion  of  the  right  of  the 
occupier  of  such  land,  or  where  such  exclusive  right  hath  been  or  shall 
be  speciallv  reserved  by  or  granted  to,  or  doth  or  shall  belong  to  the 
lessor,  landlord,  or  any  person  other  than  the  occupier  of  suph  land,^ 
then  and  in  every  such  case,  if  the  occupier  of  such  land  shall  pursue, 
kill,  or  take  any  game,  upon  such  land,  or  shall  give  permission  to  any 
person  so  to  do,  without  the  authority  of  the  lessor,  landlord,  or  other 
person  having  the  ri^ht  of  killing  the  game  upon  such  land,  such  occu- 
pier shall,  on  conviction  thereof  before  two  J.  P.,  pay  a  sum  not  exceed- 
ing two  pounds,  and  for  every  head  of  game  so  kiUed  or  taken  a  sum 
not  exceeding  one  pound,  with  costs. 

By  sect.  23,  persons  killing  or  taking  any  game,  or  using  any  dog, 
net,  gun,  or  other  engine  or  instrument  for  the  purpose  of  searching 
for  or  killmg  or  taking  game,  not  being  authorized  so  to  do  for  want  of 
a  game  certificate,  smkfi,  on  conviction  before  two  J.  P.,  forfeit  for 
every  such  offence  a  sum  not  exceeding  five  poundsi  with  costs:  pro- 
vided, that  no  person  so  convicted  shall,  by  reason  thereof,  be  exempted 
from  any  penalty  or  liability  under  auy  statute  relating  to  game  certi- 
ficates, but  that  the  penidty  imposed  by  this  act  shall  be  deemed  to  be 
a  cumulative  penalty. 

By  sect.  30,  reciting,  that  after  the  commencement  of  this  act,  eame 
will  become  an  article,  which  may  be  legally  bought  and  sold,  ana  it  m 
therefore  just  to  provide  some  more  summary  means  than  now  by  law 
exist  for  protecting  the  same  from  trespassers :  it  is  enacted,  that  if 
any  person  shall  conunit  any  trespass,  by  entering  or  being  in  the  day- 
time upon  any  land  in  search  or  pursuit  of  game,  or  woodcocks,  snipes, 
quails,  landrails,  or  coneys,  such  person  shall,  on  conviction  thereof 
before  a  J.  P.,  forfeit  a  sum  not  exceeding  two  pounds,  with  costs;  and 
if  any  persons  to  the  number  of  five  or  more  together  shall  commit  any 
trespass,  by  entering  or  being  in  the  day-time  upon  any  land  in  search 
or  Dursuit  of  game,  or  woodcocks,  snipes,  quails,  lanorails,  or  conevs, 
each  of  such  persons  shall,  on  conviction  thereof  before  a  J.  P.,  for^it 
a  sum  not  exceeding  five  pounds,  with  costs:  provided,  that  any  person 
charged  with  any  such  trespass  shall  be  at  liberty  to  prove,  by  way  of 
defence,  any  matter  which  would  have  been  a  defence  to  an  action  at 
law  for  such  trespass;  save  and  except  that  the  leave  and  license  of  the 
occupier  of  the  land  so  trespassed  upon  shall  not  be  a  sufficient  defence 
in  any  case,  where  the  landlord,  lessor,  or  other  person  shall  have  the 
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light  of  killing  the  game  upon  gnch  land  hy  virtue  of  any  reserra- 
tion  or  otherwise,  as  before  mentioned;  but  such  landlord, 
[  '^'OOS  J  '^'lessor,  or  other  person  shall,  for  the  purpose  of  prosecuting 
for  each  of  the  two  offences  herein  last  before  mentioned,  be 
deemed  to  be  the  le^l  occupier  of  such  land,  whenever  the  actual 
occupier  thereof  shall  have  given  such  leave  or  license ;  and  that  the 
lord  or  steward  of  the  crown  of  any  manor,  lordship,  or  royalty,  or 
reputed  manor,  lordship,  or  royalty,  shall  be  deemed  to  be  the  le^ 
occupier  of  the  land  of  the  wastes  or  commons  within  such  manor,  &c, 
or  reputed  manor,  &;c« 

By  sect.  31,  where  any  person  shall  be  found  on  any  land,  or  upon 
his  majesty's  forests,  parks,  chases,  or  warrens,  in  the  day-time,  in 
search  or  pursuit  of  game,  or  woodcocks,  snipes,  quails,  landrails,  or 
coneys,  the  person  having  the  right  of  killing  the  game  upon  such  land, 
by  virtue  of  any  reservation  or  otherwise,  as  before  mentioned,  or  de 
occupier  of  the  land  (whether  there  shall  or  shall  not  be  any  suchri^t 
by  reservation  or  otherwise,)  or  the  gamekeeper  or  servant  of  either  of 
them,  or  any  person  authorized  by  either  of  them,  or  the  warden, 
ranger,  verderer,  forester,  masterkeeper,  underkeeper,  or  other  offieen 
of  such  forest,  &;c.,  may  require  the  person  so  found  forthwith  to  quit 
the  land  whereon  he  shall  be  so  found,  and  also  tell  his  christian  name, 
surname,  and  place  of  abode ;  and  in  case  such  person  shall,  after  being 
so  required,  offend  by  refusing  to  tell  his  real  name,  or  place  of  abode, 
or  by  giving  such  a  general  description  of  his  place  of  abode  as  shall 
be  illusory  for  the  purpose  of  discovery,  or  by  wilfully  continuing  or 
returning  upon  the  lana,  the  partv  so  requiring  as  aforesaid,  and  any 
person  acting  by  his  order  and  in  his  aid,  may  apprehend  such  offender, 
and  convey  him  as  soon  as  conveniently  may  be  before  a  J.  P. ;  and 
such  offenaer  (whether  so  apprehended  or  not,)  upon  being  convicted  of 
any  such  offence  before  a  J.  P.,  shall  forfeit  a  sum  not  exceeding  fire 
pounds,  with  costs:  provided  that  no  person  so  apprehended  shaS,  on 
any  pretence,  be  detained  for  a  longer  period  than  twelve  hours  from 
the  time  of  his  apprehension  until  he  is  Drought  before  some  J.  P.,  and 
that  if  he  cannot,  on  account  of  the  absence  or  distance  of  the  resi- 
dence of  any  such  J.  P.,  or  owing  to  any  other  reasonable  cause,  be 
brought  before  a  J.  P.  within  such  twelve  hours,  then  the  person  so 
apprehended  shall  be  discharged,  but  may  nevertheless  be  proceeded 
against  for  his  offence  by  summons  or  warrant,  according  to  the  profi- 
sions  hereinafter  mentioned,  as  if  no  such  apprehension  had  taken  place. 

By  sect.  84,  for  the  purposes  of  this  act,  the  day-time  shall  be  deemed 
to  commence  at  the  beginning  of  the  last  hour  before  sunrise,  and  to 
conclude  at  the  expiration  of  the  first  hour  after  sunset. 

By  sect.  85,  the  aforesaid  provisions  against  trespassers  and  persons 
found  on  anv  land,  shall  not  extend  to  any  person  hunting  or  courdng 
upon  any  lands  with  hounds  or  greyhounds,  and  being  in  fresh 
pursuit  of  any  deer,  hare,  or  fox,  already  startea  upon  anj 
[  *909  ]  *other  land,  nor  to  any  other  person  bond  fide  claiming  and 
exercising  any  right  or  reputed  right  of  free  warren  or  free 
chase,  nor  to  any  gamekeeper  lawfully  appointed  within  the  limits  of 
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any  free  wasren,  or  free  chase,  nor  to  any  lord  or  steward  of  the  crown 
of  any  manor,  lordship,  or*  royalty,  or  reputed  manor,  &c.,  nor  to  any 
^ameKeeper  lawfully  appointed  by  such  lord  or  steward  within  the 
limits  of  such  manor,  &c.,  or  reputed  manor,  &;o. 

By  sect  86,  when  an^  person  shall  be  found  by  day  or  night  xxpon 
any  land  or  in  Auy^  of  his  majesty's  forests,  parks,  chases,  or  warrens, 
in  search  or  pursuit  of  game,  and  shall  then  and  there  haye  in  his  pos- 
session any  game  which  shall  appear  to  haye  been  recently  killed,  it 
shall  be  lawful  for  any  person  haying  the  right  of  killing  the  game  upon 
such  land  by  yirtue  of  any  reseryation  or  otherwise,  as  before  men- 
tioned, or  for  the  occupier  of  such  land,  (whether  there  shall  or  shall 
not  be  any  such  right,  reseryation,  or  otherwise,)  or  for  any  gamekeeper 
or  servant  of  either  of  them,  or  for  any  officer  as  aforesaid  of  such 
forest,  &;c.,  or  for  any  person  acting  by  the  order  and  in  aid  of  any  of 
the  said  seyeral  persons,  to  demand  from  the  person  so  found  such 
game  in  his  possession,  and  in  case  such  person  shall  not  immediately 
deliyer  up  such  game,  to  seize  and  take  the  same  from  him,  for  the  use 
of  the  person  entitled  to  the  game  upon  such  land,  forest,  park,  chase,, 
or  warren.  For  the  best  manner  of  pleading  a  justification  for  an  act 
done  under  the  authority  of  this  section,  see  nisdom  y«  JSodion^  8 
Tyrw.  811. 

By  sect.  46,  nothing  in  this  act  shall  prevent  any  person  from  pro- 
ceeding, by  way  of  civil  action,  to  recover  damages  in  respect  of  any 
trespass  upon  his  land,  whether  committed  in  pursuit  of  game  or  other- 
wise, save  and  except  that  where  any  proceedings  shall  have  been 
instituted  under  the  provisions  of  this  act,  against  any  person  for  on  in 
respect  of  any  trespass,  no  action  at  law  shall  be  maintainable  fox  the 
same  trespass  by  any  person  at  whose  instance  or  with  whose  concur- 
rence or  assent  such  proceedings  shall  have  been  instituted,  but  that 
each  proceedings  shall,  in  such  case,  be  a  bar  to  any  such  action,  and 
may  be  given  in  evidence,  under  the  general  issue.  (See  new  nde  as 
to  plea  '*by  statute,"  ante^  p.  81.) 

By  sect.  47,  for  the  protection  of  persons  acting  in  the  execution  of 
this  act,  it  is  enacted,  that  all  actions  and  prosecutions  to  be  commenced 
aeainst  any  person  for  anything  done  in  pursuance  of  this  act,,  shall  be 
laid  and  tried  in  the  county  where  the  fact  was  committed,  and  shall  be 
commenced  within  six  calendar  months  after  the  fact  committed,,  and 
not  otherwise;  and  notice  in  writing  of  such ^  action,  and  of  the  cause 
thereof,  shall  be  given  to  the  defendant  one  calendar  month,  at  least 
before  the  commencement  of  the  action ;  and  the  defendant  ma^  plead 
the  general  issue,  and  give  this  act  and  the  special  matter  in  evidence ; 
and  no  plaintiff  shall  recover  in  such  action,  if  tender  o£ 
sufficient  amends  shall  have  been  made  ^before  such  action  [^  *910  ] 
brought,  or  if  a  sufficient  sum  of  money  shall  have  been  paid 
into  court  after  such  action  brought,  by  or  on  behalf  of  the  defendant. 

A  person  acting  as  a  gamekeeper  by  virtue  of  a  deputation,  granted 
under  stat.  48  Geo.  III.  c.  98,  is  not  entitled(n)  to  a  month's  notice  of 
action  under  this  section,  for  '^  no  one  is  a  game-keeper  under  the  late 

(n)  Per  Tmdtdj  0.  J.,  in  Buah  t.  Oremy  4  Blngh.  N.  0.  41 ;  6  Scott,  289 ;  recognised 
in  LubUr  v.  B<nr<np,  9  uL  *  B.  654,  S.  P. 
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act,  unless  he  be  registered  with  the  clerk  of  the  peace  under  it ;  die 
defendant  is  excluded,  therefrom,  from  the  privileges  .conferred  by  the 
act,  by  the  express  language  of  sect.  16,(o)  the  depntation  being  not 
only  given,  but  registered,  under  the  old  law. 

The  foregoing  act  does  not  extend  to  Scotland  or  Ireland.  As  to 
Scotland,  see  2  &  3  Will.  IV.  c.  68.  For  offences  relating  to  the  game, 
which  are  the  subject  of  indictment,  or  other  penal  enactment,  see  stat 
9  Geo.  rV.  c.  69,  (extended  by  stat.  7  &  8  Vict.  c.  29,)  for  the  more 
effectual  prevention  of  persons  going  armed  by  night  for  the  destruction 
of  game.  

II.  Qf  the  Appointment  and  Authority  of  Oamekeeper8  under  the 

New  Act. 

By  Stat.  1  &  2  Will.  IV.  c.  82,  s.  18,  any  lord  of  a  manor,  lordship,  or 
royalty,  or  reputed  manor,  &;c.,  or  any  steward  of  the  crown  of  any 
manor,  lordship,  or  royalty,  appertaining  to  his  majesty,  may,  by 
writing  under  hand  and  seal,  or  m'  case  of  a  body  corporate,  then  under 
the  seal  of  such  body  corporate,  appoint  one  or  more  persons  as  game- 
keepers, to  preserve  or  kill  the  game  within  the  limits  of  such  manor, 
&c.,  or  reputed  manor,  &;c.,  for  the  use  of  such  lord  or  steward  thereof, 
and  may  authorise  such  gamekeeper,  within  the  same  limits,  to  seise 
and  take  for  the  use  of  such  lord  or  steward,  all  such  dogs,  nets,  and 
other  engines  and  instruments  for  the  killing  or  taking  of  game  as  shall 
be  used  within  the  same  limits  by  any  person  not  authorised  to  kill 
fame  for  want  of  a  game  certificate.  JSy  sect.  14,  any  lord  of  a  manor, 
£c.,  or  reputed  manor,  &o.,  or  any  steward  of  the  crown  of  any  manor, 
&;c.,  appertaining  to  his  majesty,  may  appoint  and  depute  any  person, 
whether  acting  as  a  gamekeeper  to  any  other  person  or  not,  or  whether 
retained  and  paid  for  as  the  male  servant  of  any  other  person  or  not, 
to  be  a  gamekeeper  for  any  such  manor,  &;c.,  or  reputed  manor,  &c,  or 
for  such  district  of  such  manor,  &;c.,  as  such  lord  or  steward  of  the 
crown  flhall  think  fit,  and  mav  authorize  such  person,  as  gamekeeper, 

to  kill  game  within  the  same  for  his  own  use,  or  for  the  use  of 
.[  *911  ]  any  other  person  who  may  be  specified  in  such  ^deputation, 

and  also  may  give  to  such  person  all  such  power  and  authori- 
ties as  may,  by  virtue  of  this  act,  be  given  to  any  gamekeeper  of  a 
manors  and  no  person  so  appointed  gamekeeper,  and  empowered  to 
kill  game  for  his  own  use,  or  for  the  use  of  any  other  person  so  speci- 
fied as  aforesaid,  and  not  killing  any  game  for  the  use  of  the  lore!  or 
steward  of  the  crown  of  the  manor,  &;c.,  or  reputed  manor,  &c.,  for 
which  such  deputation  shall  be  eiven,  shall  be  deemed  to  be  or  shall  be 
entered  or  paid  for  as  the  gamekeeper  or  male  servant  of  the  lord  or 
steward  making  such  deputation.  By  sect.  6,  it  is  provided,  that  no 
game  certificate,  on  which  a  less  duty  than  ZL  13«.  6(2.  is  chargeable, 
under  the  act  relating  to  game  certificates,  shall  authorize  any  game- 
keeper to  kill  or  take  any  game,  or  to  use  any  dog,  cun,  net,  or  other 
engine  or  instrument  for  the  purpose  of  killing  or  takmg  game,  except 
within  the  limits  included  in  his  appointment  as  gamekeeper. 

(o)  See  p.  Oil,  where  this  section  is  set  out 
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Sect  15  contains  regulations  as  to  the  appointment  of  gamekeepers 
by  landowners  of  a  certain  value  in  Wales. 

Bj  sect.  16,  no  appointment  or  deputation  of  any  person  as  a  game- 
keeper by  virtue  of  this  act  shall  be  valid,  unless,  and  until,  it  shall  be 
registered  with  the  clerk  of  the  peace  for  the  county,  riding,  division, 
liberty,  franchise,  city,  or  town,  wherein  the  manor,  lordship,  or  roy- 
alty, or  reputed  manor,  &c.,  or  the  lands,  shall  be  situate,  for  or  in 
respect  of  which  such  person  shall  have  been  appointed  gamekeeper; 
and  in  case  the  appointment  of  any  person  as  gamekeeper  shall  expire 
or  be  revoked,  by  dismissal  or  oUierwise,  all  powers  and  authorities 
given  to  him  by  virtue  of  this  act  shall  immediately  cease. 

Sect.  17  authorizes  persons  who  have  obtained  an  annual  game  cer- 
tificate, to  sell  game  to  any  person  licensed  to  deal  in  game.  Provided, 
that  no  game  certificate  on  which  a  less  duty  than  Zl,  13».  6(2.  is  charge- 
able under  the  acts  relating  to  game  certificates  shall  authorize  any 
gamekeeper  to  sell  any  game,  except  on  the  account  and  with  the  writ- 
ten authority  of  the  master,  whose  gamekeeper  he  is ;  but  that  any 
such  gamekeeper  selling  any  game  not  on  the  account  and  with  the 
written  authority  of  such  master,  may  be  proceeded  against  under  this 
act,  in  the  same  manner  as  if  he  had  no  game  certificate. 


in.  Of  the  De^itruction  of  the  Game  at  improper  Seasons  of  the 

Tear. 

By  Stat.  1  &;  2  Will.  lY.  c.  82,  s.  8,  persons  killing  or  taking  any 
game,  or  using  any  dog,  gun,  net,  or  other  engine  or  instrument 
For  the  purpose  of  killmg  or  taking  any  game,  on  a  Sunday  or 
Christmas-day,  on  conviction  before  two  J.  P.,  shall  forfeit  a 
sum  not  '^'exceeding  5L  with  costs;  and  persons  killing  or  [  *912  ] 
taking  any  partridge  between  the  1st  of  Feb.  and  the  1st  of 
Sept.,  or  any  pheasant  between  the  1st  of  Feb.  and  the  1st  of  Oct.,  or 
any  black  game,  (except  in  the  county  of  Somerset  or  Devon,  or  in  the 
New  Forest,)  between  the  10th  of  Dec.  and  the  20th  of  Aug.  in  the 
succeeding  year,  or  in  the  county  of  Somerset  or  Devon,  or  in  the  New 
Forest,  between  the  10th  of  Dec.  and  the  1st  of  Sept. ;  or  any  grouse, 
commonly  called  red  game,  between  the  10th  of  Dec.  and  the  12th  of 
Aug.,  or  any  bustard,  between  the  1st  of  March  and  the  1st  of  Sept., 
shall,  on  conviction  before  two  J.  P.,  forfeit  for  every  head  of  game  so 
killed  or  taken,  a  sum  not  exceeding  IZ.  with  costs ;  and  persons,  with 
intent  to  destroy  or  injure  any  game,  putting  poison  or  poisonous  ingre- 
dients on  the  ground,  whether  opened  or  inclosed,  where  game  usually 
rosortjor  in  any  highway  shall,  on  conviction  before  two  J.  P.,  forfeit 
a  sum  not  exceeding  102.  with  costs.  By  sect.  4,  the  possession  of 
birds  of  game  is  made  illegal,  after  ten  days,  in  licensed  dealers,  and 
forty  days  in  other  persons,  from  the  expiration  of  the  season  limited 
by  the  foregoing  section. 
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lY.    Of  the  Duties  made  Payable  in  Respect  of  Game  CertifieaU^. 

By  the  Gume  Act,  1  &;  2  Will.  IV.  c.  32,  s.  5,  the  existing  lam  re- 
specting game  certificates  are  to  remain  unaltered. 

By  Stat.  48  G«o.  HI.  o.  55,  entitled  {inter  alia)  An  Act  iox  repeat 
ing  the  Duties  on  Game  Certificates,  and  granting  new  Dntiee  to  be 
placed  nnd^r  the  management  of  the  Oommissioners  of  Taxes,  ^^ETery 
person  using  any  dog,  gun,  net,  or  other  engine,  for  the  purpose  of 
taking  or  killing  game,  or  any  woodcock,  snipe,  quail,  or  lanorail,  or 
any  coneys  in  G.  B.,  if  such  person  be  a  servant  to  a  person  charged  in 
respect  of  such  servant  by  this  act,  and  shall  use  any  dog,  &c^  for  any 
of  the  before-mentioned  purposes,  upon  a  manor  or  royalty  in  England, 
Wales,  or  Berwick-on-Tweea,  or  Scotland,  by  virtue  of  a  deputation  or 
appointment  duly  registered  or  entered  as  gamekeeper,  is  charged  intk 
the  annual  sum  of  \L  1«*)(1)  and  if  not  a  servant  for  whom  the  duties 
on  servants  shall  be  charged,  the  annual  sum  of  82.  3«.  :(2)  and  every 
other  person  using  anj^  do2,  &c.,  for  any  of  the  purposes  before  men- 
tioned, is  chargeable  with  the  annual  sum  of  8^  8».,  with  two  exceptions 
only ;  Ist,  the  taking  woodcocks  and  snipes,  with  nets  and  spring;  and 
2nd,  the  taking  or  aestroying  coneys  in  warrens,  or  in  any  mdosed 
ground,  or  by  any  person  in  land  in  his  occupation,  either  by 
[  '*'918  ]  himself  *or  by  his  direction."    These  duties  are  to  be  paid  to 
the  collector  of  assessed  taxes  for  the  place  where  party  re- 
sides; and  the  collector  is  authorised  to  give  a  receipt,  and  to  demand 
1«.  of  the  party  for  the  same,  over  and  above  the  duty,  as  a  compenaa- 
tion  for  his  trouble.     The  receipt  being  delivered  to  the  clerk  of  the 
commissioners  of  the  district,  he  will  exchange  it  for  a  certificate, 
ffratis.     Gamekeepers,  in  whose  behalf  a  receipt  and  certificate  have 
been  obtained  by  their  masters,  are  not  required  to  obtain  a  certificate 
for  themselves;  but  it  is  provided  that  the  certificate  shall  be  vend  upon 
the  revocation  of  the  deputation,  but  the  same  may  be  renewed,  for  the 
remainder  of  the  year,  in  behalf  of  the  new  gamekeeper.    The  same 
statute  provides  that  unqualified  persons  shall  not  be  protected  by  the 
certificate;  and  that  the  protection  of  gamekeepers'  certificates  shall 
not  extend  beyond  the  limits  of  the  manor  for  which  they  are  ap- 
pointed.    The  following  persons  may  demand  the  production  of  oertifi- 
cate,  and  permission  to  read  or  take  a  copy  of  it,  viz.  the  assessor  or 
collector  of  the  parish  where  the  party  is  using  doe,  &c. ;  commission- 
ers of  assessed  taxes  for  the  county,  riding,  division,  or  place ;  lord^ 
lady,  or  gamekeeper  of  the  manor;  in^>eetor  of  taxes  for  the  district; 
any  person  duly  assessed  to  these  duties  for  killing  game;  and  lastly, 
the  owner,  lanalord,  lessee,  or  occupier  of  the  land*    If  certificate  is 
not  produced,  then  the  party  who  has  made  the  demand,  may  require 
the  person  using  the  dog,  gun,  &c.,  under  a  penalty  of  20Z.,  to  declare 
his  christian  and  surname,  and  place  of  residence,  and  parish  or  place 
in  which  he  has  been  assessed ;  lastly,  persons  who  use  dogs,  guns,  &c< 

{Vi  Four  shillings  were  added  by  stat.  52  Geo.  III.  c.  93. 

(2)  Ten  shillings  and  sixpence  added  to  this  and  the  following  Bum,  by  stat  52  €reo. 
m.  c.  93. 
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withoat  having  obtained  certificate,  are  to  paj  the  daty  of  8L  Ss,  hj 
way  of  surcharge,  and  a  penalty  of  20L  It  is  not  necessary,  that  the 
demand  of  the  certificate  should  be  made  on  the  land(^)  on  which  the 
party  was  sporting ;  but  if  not,  the  demand  must  be  made  immediately, 
aod  so  as  in  some  degree  to  form  a  part  of  the  same  transaction.  Nor 
is  it  necessary,  that  the  party  making  the  demand  should  produce  any 
certificate ;  and  if  the  other  party  refuse  to  produce(^)  his  certificate, 
he  does  so  at  the  risk  of  whether  the  party  demanding  it  is  a  game- 
keeper, or  other  person  having  a  right  to  demand  it. 

By  Stat.  52  Geo.  III.  o.  53,  Sched.  (L.)  XIII.  the  penalties  are  re* 
eoverable  before  any  two  or  more  commissioners  for  the  afiairs  of  taxes, 
who  shall  give  judgment  for  the  penalty;  or  for  such  part  thereof  as  the 
GommissioBers  shall  think  proper  to  mitigate,  not  being  less  than  one 
moietjr.  By  stat.  54  Geo.  ill.  c.  141,  [27  July,  1814,]  the  duties  and 
penalties  contained  in  the  schedule  of  the  52  Geo.  III.  c.  93,  relating 
to  personB  aiding  or  assisting  or  intending  to  aid  or  assist  in  the  taking 
or  killing  of  any  game,  or  any  woodcock,  snipe,  quail,  landrail, 
or  coney,  shall,  after  the  passing  *of  this  act,  severally  cease  [  *914  ] 
and  determine ;  provided  that  the  act  of  aidine  and  assisting 
as  aforesaid,  and  in  the  said  act  mentioned,  shall  be  done  in  the  com* 
pany  or  presence  and  for  the  use  of  another  person  who  shall  dul^  have 
obtained  a  certificate  in  his  own  right,  according  to  the  directions  of 
the  said  act,  and  who  therein  shall,  oy  virtue  of  such  certificate,  then 
and  there  use  his  own  dog,  gun,  net,  or  other  engine,  for  the  taking  or 
killing  of  such  game,  fcc,  and  who  shall  not  act  therein  by  virtue  of 
any  deputation  or  appointment. 

nj  Stat.  2  &  3  Vict.  c.  35,  s.  3,  all  game  certificates  are  to  expire  on  the 
6th  July  instead  of  the  5th  April ;  and  by  sect.  4,  justices  of  the  peace 
are  authorized  to  hold  special  sessions,  for  the  purpose  of  granting 
licenses  to  deal  in  game,  at  any  time  after  July  in  every  year,  as  well 
as  in  July,  as  enacted  by  stat.  1  &  2  Vict.  c.  32,  s.  18,  and  under 
similar  regulations  as  to  notice,  &c.,  and  the  lincenses  are  to  continue 
till  the  1st  July  next  following. 


♦CHAPTER  XXIV.  [*915] 

IMPRISONMENT. 

I.  Or  THB  Naturb  of  the  Aotion  for  false  Imprisonment,  anb 

IN  WHAT  Oases  it  hat  be  maintained,    p.  915. 
II.  Statutes  RELATiNa  to  the  Action  for  false  Imprisonment.  21 
Jac.  I.  c.  12.  p.  922 ;  24  Geo.  II.  c.  44.    p.  923. 

in.  Of  the  PLBADIN08.    p.  929. 


I.  Of  the  N<xture  cf  the  Action  for  false  Imprisonment^  and  in  what 

Cases  it  may  he  maintained. 

False  imprisonment  is  a  restraint  on  the  liberty  of  the  person  with- 

Cp)  Sewrtk  T.  Gardener^  6  G.  &  P.  40,  TtnUrdm^  0.  J.  {q)  lb. 
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out  lawful  cause ;  either  by  eonfinement  in  prison,  stocks,  house,  ftc^ 
or  even  by  forcibly  detaining  the  party  in  the  streets,  against  his 
irill.(aXl)  For  this  injury  an  action  of  trespass  vi  et  armi$  lies,  usuUj 
termed  an  action  for  false  imprisonment.  An  unlawful  detentioB  is  a 
new  caption,  and  may  be  declared  on  as  such.(&)  An  arrest  on  mesne 
process,  which  is  not  returned,  is  wrongful,(<;)  and  false  imprisonmeot 
will  lie  against  the  sheriff  ;(d)  so  if  an  oflGicer  of  an  inferior  court  does 
not  return  the  process  directed  to  him,  he  is  a  trespasser  ab  initio,  aod 
false  imprisonment  lies  against  him ;  for  he  is  as  sheriff  within  the  juris- 
diction* The  sheriff  must,  at  his  peril,  execute  the  writ  upon  the  pe^ 
son  really  named  therein  ;{e)  and  if  he  mistakes  the  person,  he  is  liable 
to  an  action  for  false  imprisonment.(2^  A.  B«  brought  false  imprison- 
ment against  CJf)  who  justified  that  ne  had  a  warrant  to  arrest  J.  S., 
and  haying  asked  A.  B.,  the  plaintiff,  what  his  name  was,  he  answered 
J.  S«,  whereupon  C.  arrested  A«  R  Plaintiff  demurred,  and  judgmeat 
for  plaintiff^  because  0.,  the  defendant,  ought,  at  his  peril,  to  hare 

taken  notice  of  the  person  named  in  the  writ.  A  commissioQ 
[  '^'OlS  ]  of  rebellion  issued  against  I.     O.  appeared  before  the  *com- 

missioners,  and  affirmed  himself  to  be  the  person;  whereupon 
they  apprehended  him  by  virtue  of  their  commission.  Per  JBaky  C. 
B.,(  jr)  ^'If  a  wrong  man  be  taken,  though  he  affirm  himself  to  be  the 
person  against  whom  the  commission  is  awarded,  yet  the  commissioners 
having  no  warrant  to  take  him  by  the  commission,  his  affirming  himself 
to  be  the  person  will  be  no  excuse  in  false  imprisonment,  as  has  beoi 
held  on  the  execution  of  a  capias."    A  sheriff's  officer(A)  having  re- 

(a)  Per  Thorpe^  G.  J.,  22  Ass.  fo/104,  pi.  86.  (b)  Oo  Jae.  379. 

ie)  2  Rol.  Ab.  563,  pi.  9.  (d)  Id,  pi.  18. 

(0)  Per  Hankfardf  J.,  U  Hen.  IV.  91,  a.  See  also  T^vrbone  and  tmother,  Hardr.  323, 
per  ffaU,  G.  B. 

(f)  Moor.  457  J  Hardr.  323,  S.  P. 

iff)  Hardr.  323,  upon  motion  for  an  attachment  against  G.  which  was  granted. 
(h)  OxUy  ▼.  Flower,  B.  R.  Middz.  Sittings,  Dec.  4, 1800,  MSS.  See  MorgmtY,  Bridf»t 
1  B.  A  A.  647,  apd  BrumkUl  t.  Robertwn^  9  A.  A.  E.  840. 

(1)  It  is  not  necessary  to  constitute  false  imprisonment  that  the  person  restrained  of 
his  liberty  should  be  touched  or  actually  arrested,  if  he  is  ordered  to  do  or  not  to  do  the 
thing,  to  move  or  not  to  move,  against  his  own  free  will,  if  it  is  not  left  to  his  own  optios 
to  go  or  stay  where  he  pleases,  and  force  is  offered  or  threatened,  and  the  means  of 
coercion  are  at  hand  ready  to  be  used,  or  there  is  reasonable  ground  to  apprehend  tiiat 
coersive  means  will  be  used  if  he  does  not  yield.  A  person  so  threatened  need  not  wsit 
for  its  actual  application.  His  submission  to  the  threatened  and  reasonably  to  be  appre- 
hended force  is  no  consent  to  the  arrest,  detention,  or  restraint  of  the  freedom  of  his 
motion — ^he  is  as  much  imprisoned  as  if  his  person  was  touched,  or  force  actually  oBtd ; 
the  imprisonment  continues  until  he  is  left  at  his  own  will  to  go  where  he  pleases,  snd 
must  be  considered  as  iuToluntary  till  all  efforts  at  coercion  or  restraint  cease,  end  the 
means  of  effecting  it  are  removed.    Per  Batdtoin^  J.,  In  Johnson  v.  TomkiM  d  oL, 

1  Baldw.  601. 

To  constitute  duress  by  imprisonment,  the  original  restraint  or  detention  of  the  peisot 
must  have  been  unlawful,  or  there  must  have  been  an  abuse  of  legal  process.  Cro^dl 
V.  OUcuon^  1  Fairf.  325.  If  a  person  arrest  one  suspected  of  stealing,  he  is  not  liable  for 
ftilse  imprisonment,  provided  the  person  so  taken  is  found  guilty.    Wrezford  v.  Smithy 

2  Root,  171.  To  constitute  false  imprisonment,  it  is  not  necessary  that  the  person  should 
be  arrested  or  assaulted  -,  if  he  is  detained  by  threats  of  violence,  and  prevented  f^om  goin; 
where  he  wishes  by  a  reasonable  apprehension  of  personal  danger,  it  is  sufficic^^^ 
Johnson  t.  TomkinSf  I  Bald.  571. 

(2)  Does  not  lie  against  sheriff  for  imprisonment  of  a  debtor  in  the  same  room  with 
criminals,  where  the  jail  contains  but  one  apartment.    Campbell  t.  Hampmm^  I  Ohio»  51. 
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eeived  a  warrant  to  arrest  A.,  whose  person  he  had  nerer  seen,  went  to 
her  house,  where  he  found  her  and  the  plaintiff  together.  Addressing 
himself  to  the  plaintiff,  he  said,  ^^  I  have  a  writ  against  you ;"  upon 
which  A.  desired  the  plaintiff  to  go  with  the  officer.  The  officer  im- 
mediately took  plaintiff  to  a  spon^ng-house,  where  he  kept  her  all  night ; 
but  the  next  morning,  haying  discovered  his  mistake,  ne  released  her. 
KenyoUy  C.  J.,  admitted  the  law  to  be  as  stated  in  the  preceding  case ; 
but  considering  this  as  a  trick  on  the  officer,  directed  the  ^'ury  to  give 
the  plaintiff  nominal  damages  only,  which  they  did  accordingly.  But 
if  a  person  whose  real  name  is  W.  is  asked,  before  process  issues  against 
him,  whether  his  name  is  not  John,  and  he  says  it  is,  he  cannot  main* 
tain  trespass  for  imprisonment  under  process  against  him  by  the  wrong 
name.(t)  If  a  magistrate's  warrant  is  shown  by  the  constable,(^)  who 
has  the  execution  of  it,  to  the  person  charged  with  an  offence,  and  he 
thereupon  voluntarily y  and  tvUhout  any^  even  the  elighteet  compulsionj 
attends  the  constable  to  the  magistrate,  who  after  examination  dismisses 
him,  it  seems  that  this  will  not  constitute  an  arrest,  so  as  to  enable  the 
party  to  maintain  trespass  for  an  assault  and  false  imprisonment.(l) 
So  where  a  sheriff's  officer,  to  whom  a  warrant  upon  a  writ  against  A. 
was  delivered,  sent  a  message  to  A.  and  asked  him  to  fix  a  time  to  call 
and  give  bail ;  and  A.  accordingly  fixed  a  time,  attended,  and  gave 
bail ;  it  was  holden,(Z)  that  this  was  not  either  an  actual  or  constructive 
arrest.  The  sheriff's  officer  did  not  take  a  warrant  with  him,  nor  did 
he  tell  A.  that  he  came  to  arrest  him,  but  merely  gave  notice  of  the 
writ,  and  asked  him  to  fix  a  time  for  giving  bail.  (2) 

Where  after  the  suing  out  of  a  writ  of  ca.  «a.  upon  a  judgment  in  an 
action  of  debt,  the  plaintiff  in  that  action  gave  a  release  to  the  defendant, 
and  told  the  sheriff,  '^  I  have  given  a  release ;  you  must  not  go  on 
to  execute  the  writ;"  and  the  sheriff  afterwards  executed  *the  [  *917  ] 
writ,  it  was  holden,  that  he  was  liable  in  an  action  of  trespass.(m) 

An  action  for  false  imprisonment  was  brought  by  a  native  and  in- 
habitant of  Minorca,(n)  (then  part  of  the  dominions  of  the  crown  of 
Great  Britain,')  against  the  governor  of  the  island,  for  imprisoning  the 
plaintiff  at  Mmorca,  and  causing  him  to  be  carried  thence  to  Cartha- 

ft)  Per  Ld.  EUenborough^  C.  J.,  Price  v.  Harwood,  3  Gampb.  108. 
Ik)  ArrotPtmilh  y.  Le  Meturier^  2  Boa.  k  Pul.  N.  R.  211.    See  also  Bieten  ▼.  Burrtd^e^ 
3  Gamp.  139 ;  PHen  t.  Stanwap,  6  G.  &  P.  1B7  ;  Wood  t.  Lane,  6  G.  A  P.  774. 
{fl  Berry  v.  AdafneoUj  6  B.  A  G.  528. 
(m)  Barker  v.  St,  Quintin^  12  M.  k  W.  441. 
(n)  Moetyn  r.  Pahrigae,  in  error,  M.  T.  15  Geo.  III.  B.  R.  Gowp.  161,  (2). 

(1)  Words  merelj  will  not  make  an  arrest.  Oenner  r.  Sparke,  Salk.  79.  But  see 
Warner  ▼.  Conetant^  4  Johns.  32  ;  Pike  v.  Hanaon^  9  N.  Uamp.  419. 
^  (2)  A  sheriff  arrested  a  person  nnder  a  ea.  m.,  who  gave  a  bond  and  went  on  the 
limits.  A  eupertedeae  was  afterwards  granted,  and  the  debtor  presented  it  to  the  sheriff 
and  demanded  a  discharge,  which  the  sheriff  refused  unless  his  fees  nnder  the  ea,  ea. 
were  first  paid.  The  debtor  was  discharged  the  next  day  by  the  court  on  habeae  corpus. 
He  however  remained  on  the  limits  two  or  three  months  afterwards,  and  then  sued  the 
sheriff  for  false  imprisonment.  The  court  held  that  there  was  no  such  restraint  as  would 
constitute  false  imprisonment.  The  iupereedeae^  firom  its  delivery,  destroyed  the  further 
operation  of  the  ea.  sa.^  and  a  discharge  from  the  sheriff  was  not  necessary.  If  the  debtor 
remained  on  the  limits  under  a  false  impression  that  it  was  necessary,  he  remained 
voluntarily  and  without  compulsion.  Warner  v.  Coneiant,  4  Johns.  Rep.  32.  Moeee  T. 
DuboiM,  Dudley,  209. 
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ffena,  in  Spain.  The  plaintiff  laid  the  venue  in  London,  stating  the 
injury  to  have  been  committed  at  Minorca,  to  wit,  at  London,  &c.  The 
defendant  justified,  on  the  ground  that  the  plaintiff  had  endeavoured  to 
create  a  mutiny  among  the  inhabitants  at  Minorca,  whereupon  the 
defendant,  as  governor,  was  obliged  to  seize  the  plaintiff,  and  imprison 
him,  &;c.  The  plaintiff  replied  de  injurid  sudproprtd.  After  verdict 
for  plaintiff,  with  8,0002.  damages,  a  bill  of  exception  was  tendered; 
and  error  having  been  assigned  thereon,  it  was  contended,  among  other 
things  2  1st,  That  the  plamtiff,  being  a  Minorquin,  was  incapacitated 
from  bringing  an  action  in  the  King's  courts  in  England;  but  it  was 
holden,  that  a  subject  bom  in  Minorca  was  as  much  entitled  to  appeal 
to  the  King's  courts  as  a  subject  bom  in  Gh'eat  Britain ;  and  that  the 
objection  of  its  not  being  stated  on  the  record,  that  the  plaintiff  was 
born  since  the  treaty  of  Utrecht,  did  not  make  any  difference.  2ndly, 
It  was  objected,  that  the  injury  having  been  done  at  Minorca,  out  of 
the  realm,  could  not  be  tried  in  the  King's  courts  in  England;  but  it 
was  holden,  that  an  action  for  false  imprisonment  being  a  transitoiy 
action,  it  was  competent  to  the  plaintiff  to  lay  it  in  any  county  of  Eng- 
land, although  the  matter  arose  beyond  the  seas.(l)  it  a  person  causes 
another  to  be  imprisoned,  he  does  it  at  his  own  peril,  ana  is  liable  in 
damages,  if  that  person  can  show  that  he  was  not  subject  to  the  im- 
press service.  The  defendant  went  to  the  place  of  rendeBvous(o)  for 
the  impress  service,  near  the  Tower,  and  gave  information  that  there 
was  a  young  man  (meaning  the  plaintiff)  at  a  house  she  described,  who 
was  liable  to  be  impressed,  and  who  was  a  fit  person  to  serve  his  ma- 
jesty. In  consequence  of  this,  the  plaintiff  was  seized  by  the  press- 
gang,  and  carried  on  board  the  tender,  where  he  was  detained,  until  it 
was  discovered  that  he  had  never  been  in  a  ship  before,  except  onee, 
when  he  had  been  in  like  manner  wrongfully  impressed.  An  action  for 
trespass  and  false  imprisonment  having  been  brought,  it  was  objected, 

that  the  form  of  action  should  have  been  an  action  on  the  case, 
[  *918  ]  and  not  an  action  of  trespass;  but  Lord  EllenborougK,  *C.  J., 

was  of  a  different  opinion,  observing,  that  this  was  not  like  a 
malicious  prosecution,  where  a  party  sets  a  valid  warrant  or  writ,  and 
^ives  it  to  an  officer  to  be  executed.  There  was  clearly  a  trespass  here 
in  seizing  the  plaintiff,  and  the  defendant  therefore  was  a  trespasser  in 
procuring  it  to  be  done.  An  action  will  not  lie  at  common  law  for  false 
imprisonment,(i>)  where  the  imprisonment  was  merely  in  consequence 
of  taking  a  snip  as  prizs^  although  the  ship  has  been  acquitted. 
Trespass  for  false  imprisonment  will  lie  against  overseers  of  the  poor 
for  imprisoning  a  man  under  a  justice's  warrant,(9)  until  he  should  pay 
a  sum  of  money  for  the  maintenance  of  a  child  which  should  be  bom 
of  a  woman  then  pregnant  by  plaintiff,  but  who  had  not  as  yet  been 

(0)  fUw$ter  T.  SayUf  1  Campb.  187,  Ld.  BUmhwough^  C.  J. 
Ip)  Le  Cava  t.  Eitn^  Dong.  594. 

{q)  Wwman  T.  FiMhgr,  M.  2  Geo.  II.  B.  R.  MSS.,  cited  In  R.  t.  Bongh^trfA^  H.  6  Geo.  IL 
B.  R.y  8e88.  Ca.  toI.  1,  p.  149. 

(1)  The  proceedings  in  all  the  stages  of  the  cause  will  be  found  reported  at  greai 
length  in  the  eleventh  volume  of  the  State  Trials,  p.  162,  edited  by  Mr.  Hargrave. 
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deltrered.  Trespass  will  lie(f)  against  an  attorney  and  client  for  suing 
oat  an  illegal  ca.  sa.  and  causing  a  party  to  be  arre8ted.(l)  So  where 
A.  employed  B.,  an  attorney,  to  enforce  payment  of  a  debt ;  B.  directed 
his  agent  to  sue  out  a  justicies  in  the  County  Court.  Before  the  return 
of  the  justicies  the  debtor  paid  debt  and  costs  to  B.  B.'s  agent,  not 
knowing  of  such  payment,  afterwards  entered  up  judgment  in  the 
County  Court,  although  the  defendant  had  not  appeared,  and  sued  out 
execution:  it  was  holaen,(9)  that  A.  and  B.  were  liable  as  trespassers; 
for  A.  was  answerable  for  the  act  of  B.,  his  attorney,  and  B.  and  his 
agent  were  to  be  considered  as  one  person.  And  where  an  arrest  is 
made  under  process  which  is  afterwards  set  aside  for  irregularity,  the 
attorney  in  t$e  suit  is  liable  in  trespass,  as  well  as  the  plaintiff,  (f)  If 
A.,  havmg  been  robbed,(u)  suspects  B.  to  be  guilty  of  the  robbery,  and 
take  B.,  and  deliver  him  into  the  charge  of  a  constable  present,  B.  Qf 
innocent)  may  maintain  trespass  and  false  imprisonment  asainst  A.  If 
a  prisoner  in  execution  escape  by  the  voluntary  permission  of  the 
gaoler,  and  the  gaoler  retake  him,  he  is  liable  to  an  action  for  false 
imprisonment.(2;)  But  an  officer  who  has  arrested  a  prisoner  on  mesne 
proce99j  and  voluntarily  permitted  him  to  escape,  may  take  him  before 
the  return  of  the  writ,  without  being  liable  to  such  action.  Trespass 
for  false  imprisonment  will  lie  for  a  detention  under  a  lawful  process, 
if  it  be  executed  at  an  unlawful  time,  as  on  a  Sunday  ;(^)  for  by  stat. 
29  Car.  IL  c.  7,  s.  6,  it  is  provided,  ^^That  no  person  upon  the  Lord's 
Day  shall  serve  or  execute  any  writ,  process,  warrant,  order,  judgment, 
or  decree  (except  in  case  of  treason,  felony,  or  breach  of  the 
peace  ;(2)  the  service  of  such  *writ,  &c.,  shall  be  void,  and  [  '^'OlO  ] 
the  person  serving  or  executing  the  same  shall  be  as  liable  to 
the  suit  of  the  party  grieved,  and  to  answer  damages  to  him  for  doins 
thereof,  as  if  he  had  done  the  same  without  any  writ,  process,  &c.' 
This  statute  forbids  serving  original  process  only  on  a  Sunday.  Where, 
therefore,  there  has  been  an  escape  against  the  will  of  bailiff,  he  may 
retake  on  a  Sunday.     Secus,  if  voluntary.    2  Gundry,  14,  MSS 


(r)  Barker  ▼.  Braham,  8  WUs.  368. 

(«)  BaU8  T.  FOUnff  and  another,  6B.kC,  38. 

(0  Codrinffton  V.  Lloyd,  8  A.  4  E.  449.  (t»)  SKmthouM  T.  JBUwitj  6  T.  R.  316^ 

(z)  Atkmstm  t.  Maiteaon,  2  T.  R.  172. 

(y)  WOwn  Y.  Tucker,  Salk.  78 ;  5  Mod.  96,  3.  0, 

(1)  In  fisklse  imprisomneiit  on  an  arrest  on  a  ca.  ea.  Bet  aside  as  irregnlarlj  sued  oat 
previons  to  a  >£./«.  in  a  bailable  action,  plaintiff  is  not  bound  to  show  that  notice  of  bail 
was  given.     Chapman  t.  Difett,  11  Wend.  31. 

In  false  imprisonment  brought  by  a  defendant  in  ejectment  against  a  lesssor  of  the 
plaintiff  for  an  arrest  on  a  ea.  aa,,  on  the  ground  that  the  judgment  had  been  set  aside 
for  irregularity,  it  is  not  enough  for  the  plaintiff  to  prove  that  he  was  arrested  on  a  ea, 
ia.  in  favor  of  the  nominal  plaintiff  in  the  ejectment  suit,  for  an  amount  equal  to  the 
judgment  in  the  ejectment  suit.  Be  must,  bj  collateral  evidence,  prove  that  a  ea.  ea.  issued 
on  the  judgment  recovered  bj  the  defendant,  and  that  the  defendant,  or  his  attorney, 
issued  the  execution,  or  was  in  some  way  privy  to  it.    Brown  v.  Demont,  9  Cow.  263. 

(2)  In  Taylor  v.  I)raeman  and  another,  Glouc.  Lent.  Ass.  1757,  MSS.,  it  appeared  that 
the  defendants,  as  constables,  had  arrested  the  plaintiff  upon  a  Sunday,  by  virtue  of  a 
warrant  from  a  justice  of  the  peace,  for  getting  a  bastard  child.  An  action  for  false 
imprisonment  having  been  brought,  Adame,  Baron,  held,  that  plaintiff  was  entitied  to 
recover. 
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Trespass  for  false  imprisonment  may  be  maintained  against  the  sheriff 
for  an  arrest  made  by  his  bailiff  after  the  retnrn-day  of  the  writ.(2)(l) 
When  a  court  has  jurisdiction  of  the  cause,(a)  and  proceeds  inveno 
ordincj  or  erroneously,  an  action  does  not  lie  against  the  party  irho 
sues,  or  the  officer  or  minister  of  the  court  who  executes  the  precept  or 
process  of  the  court ;  but  when  the  court  has  not  jurisdiction  of  the 
cause,  the  whole  proceeding  being  coram  nan  judicej  an  action  will  lie 
against  them,  without  any  regard  to  the  precept  or  proceBS.(2)    Henoe, 

(t)  Parrot  v.  Mumford^  2  Eap.  N.  P,  0.  686,  Prior,  0.  J. 
(a)  Second  resolation,  MarthaUea  ct^ae,  10  Rep.  76,  a. 

(1)  But  the  plaintiff  in  the  original  Bait  is  not  liable,  where  the  arrest  after  the  retan 
day  18  made  bj  the  officer  without  his  direction,  knowledge,  or  consent. 

False  imprisonment  against  the  defendant  for  haying  arrested  the  plaintiff  on  an  at- 
tachment pursuant  to  an  award  in  fevor  of  the  defendant  after  the  return  daj  of  tin 
attachment.  Per  Gur.  ^'  It  was  lawful  for  the  sheriff  to  have  arrested  the  plaintiff  oa 
the  return  day,  and  it  does  not  appear  that  the  defendant  gave  anj  direction  to  hare 
him  arrested  afterwards.  The  trespass  (if  any)  was,  therefore,  committed  bj  the  sheriff^ 
and  not  by  the  defendant;  and  it  does  not  appear  that  the  defendant  even  knew,  at  tto 
time  the  plaintiff  was  detained  a  prisoner,  that  he  had  been  arrested  after  the  retom  dsj. 
There  is  no  law  or  justice  that  a  party  who  sues  out  and  delivers  to  the  sheriff  a  ralid 
process,  should  be  responsible  for  the  irregularity  of  the  sheriff  in  executing  the  process, 
unless  it  appear,  affirmatively,  that  the  sheriff  acted  under  his  orders,  when  he  commit- 
ted the  trespass.  The  party  who  sues  out  process  from  a  competent  court  ia  responsibls 
only  for  the  validity  of  the  process,  and  for  good  faith  in  sueing  it  out.  He  is  not  to 
answer  for  the  acts  of  the  officer,  beyond  the  authority  of  the  precept,  unless  he  makes 
those  acts  his  own.  The  doctrine  of  a  ratification  of  a  trespass,  committed  without  tba 
anthority  of  the  party  ratifying,  does  not  seem  to  apply.  It  may  be  questioned  whetber 
an  assent,  afterwards,  to  a  trespass,  will  make  the  party  assenting  a  trespasser  ab  aii» 
in  cases  of  mere  personal  tort.  Bishop  v.  Vi$eounte8»  Montayne,  Cro.  Elis.  824.  But  at 
any  rate,  the  assent  must  be  clear  and  explicit,  and  founded  on  full  knowledge  of  tfa« 
previous  trespass.  There  is  no  evidence  here  of  any  such  assent,  and  the  plaintiff  should 
have  replied  and  averred  that  assent,  if  he  would  avoid  the  plea."  Adam*  v.  /Wonct,  9 
Johns.  117. 

(2)  This  principal  has  been  recognized  in  several  cases.  See  NiehoU  v.  Walker,  Cro. 
Car.  395  ;  Hill  v.  Bateman,  Str.  711 ;  Skergotd  v.  HoUoway^  Str.  1002.  Sessions  Oucs, 
vol.  2,  p.  100,  8.  C;  Perkin  v.  Proctor^  2  Wils.  384,  and  since  in  Browm  v.  Compta%^  8 
T.  R.  424,  and  Morrell  v.  Martin,  3  M.  4  Gr.  681 ;  4  Scott's  N.  R.  300  ;  Curry  v.  PrmfU, 
11  Johns.  R.  444. 

Where  a  person,  not  subject  to  the  jurisdiction  of  a  court  martial,  was  aznsted 
and  detained  for  trial,  for  an  offence  not  within  the  jurisdiction  of  the  court,  it  was 
holden  that  not  only  the  persons  making  the  arrest  were  trespassers,  but  alao  the  couh 
nodding  officer,  who  ratified  and  confirmed  their  acts,  and  himself  undertook  to  exeroae 
restraint  over  the  prisoner,  was  liable.    Smith  v.  Shaw,  12  Johns.  Rep.  255. 

A  debtor  who  had  been  surrendered  in  exoneration  of  his  bail,  not  having  been  charged 
in  execution  within  the  time  prescribed  by  law,  was  liberated  by  a  regularly  obtained 
supersedeas.  The  attorney  of  the  creditor  afterwards  issued  a  ea,  ta. againstthe debtor 
upon  the  judgment  under  which  he  had  been  surrendered,  and  he  was  again  confined, 
for  some  time,  under  the  ea,  $a.  He  then  commenced  an  action  for  false  imprisonmeat 
against  the  creditor  and  attorney.  The  court  said,  that  the  process  being  voidable  only, 
and  not  void,  afforded  the  defendants  a  good  justification  until  set  aside.  The  judgment 
remained  valid,  and  execution  might  have  gone  at  any  time  against  the  property,  and 
there  was  nothing  upon  record  to  show  that  the  ea.  sa,  was  in  itself  irregular.  The 
general  rule  is,  that  folse  imprisonment  lies  for  arrest  under  process  irregularly  issued. 
At  any  rate  the  suit  was  premature  so  long  as  the  ca.  sa.  appeared  regular  open  tbe 
record.  An  application  should  first  have  been  made  to  the  court  to  set  it  aside  for 
irregularity.  Reynolds  v.  Corp,  3  Gaines'  Rep.  267.  In  the  case  above  stated  tbe  debtor 
having  been  sometime  in  confinement  under  the  ea,  ea,  was  discharged  by  the  creditor's 
attorney.  But  in  another  case,  precisely  the  same,  except  that  the  debtor  had  availed 
himself  of  his  confinement  to  obtain  the  benefit  of  an  insolvent  law,  under  which  he  was 
discharged,  it  was  holden,  that  he  could  not  maintain  fi^se  imprisonment  fbr  this  addi- 
tional reason,  that  he  had  waived  the  error,  and  affirmed  the  execution,  by  availing  him* 
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where  one  of  the  bail  had  been  arrested  bj  process  out  of  the  Mar- 
8halsea(i)  for  the  purpose  of  satisfying  a  judgment  obtained  against 
the  principal  in  a  cause,  of  which  the  Marshalsea  Court  had  no  juris- 
diction ;  it  was  holden,  that  an  action  for  false  imprisonment  would  lie 
against  the  party  who  sued,  the  marshal  who  directed  the  execution  of 
the  process,  and  the  officer  who  executed  the  same.  There  are  cases 
which  have  expressly  decided  that  the  officer  is  liable  for  executing  the 
warrant  where  the  magistrate  granting  it  had  no  juri8diction.(e)  In 
the  case  of  a  warrant,  illegal  on  the  face  of  it,  for  an  excess  of  juris- 
diction in  the  magistrate,  trespass  is  maintainable  against  the  commit- 
ting magistrate,  although  the  conviction  has  not  been  quashed  ;{d)  but 
where  the  justice  has  competent  jurisdiction,  his  judgment  is  conclusive, 
until  reversed  or  quashed,  and  the  conviction  cannot  be  controverted  in 
eyidence.(e)  A  conviction  stated  that  plaintiff,  having  been  brought 
before  a  magistrate  on  an  information  charging  him  with  having  unlaw- 
fully returned  without  a  certificate  to  a  parish  from  whence  he  had  been 
removed,  and  that  upon  that  occasion  he  confessed  himself 
guil^^ ;  it  was  holden,(/^  that  this  conviction  ^was  good  upon  [  *920  3 
^e  race  of  it,  and  that  it  was  not  necessary  to  state  in  it  ex- 

(5)  Marshalsea  case,  10  Rep.  68,  b. 

(c)  Per  Tmdaly  C.  J.,  delivering  jodgment  of  court  in  MarreU  r,  Martin^  3  M.  &  Gr. 
581 ;  4  Scott's  N.  B.  300. 
id)  Oroome  v-  Forrester ,  5  M.  &  S.  314. 

e)  Strickland  v.  TTarrf,  7  T.  R.  633,  n.    FaweeU  v.  FotoliSj  7  B.  &  G.  394. 
[/)  Marm  v.  DaverSf  3  B.  &  A.  103. 

self  of  it  to  obtain  the  benefit  of  the  insolvent  law.  Reynolds  v.  Chureh,  3  Caines' 
Bep.  274. 

If  one  privileged  from  arrest  be  imprisoned  on  an  ezecntion  in  the  life  of  it,  and 
sccordiag  to  its  precept,  and  this  was  done  at  the  request  of  the  creditor  or  his  attomej- 
by  a  proper  officer,  such  execution,  though  ever  so  erroneous,  if  not  absolutelj  void  will 
jiuUfj  the  creditor  or  his  attorney  in  an  action  for  false  imprisonment.  Wood  v.  f  mu- 
nan^  5  Venn.  588.  If  an  officer  executes  process  after  the  return  day  without  authoritj 
of  the'plaintiff,  the  officer  alone  is  liable ;  the  plaintiff  being  responsible  for  the  validity 
of  the  process,  and  for  good  faith  in  sueing  it  out,  and  not  for  acts  of  the  officer  beyond 
the  authority  of  the  process  unless  done  by  his  express  direction.  .  Adams  v.  Frsemany  9 
Johns.  117.  In  Connecticut,  in  an  action  for  false  imprisonment,  the  defendant  justified 
under  the  autiority  of  a  court  of  limited  jurisdiction.  The  plaintiff  replied,  that  the 
court  had  no  jurisdiction.  It  was  held  that  the  replication  was  insufficient  because  the 
want  of  jurisdiction  did  not  appear  upon  the  face  of  the  process,  and  it  was  too  late  to 
show  it  by  matter  dehors  the  record.  Wooster  v.  Parsons^  Kirby,  110.  If  a  sheriff  arrest 
a  debtor  on  execution  after  the  expiration  of  the  time  within  which  the  execution  is 
made  returnable,  he  is  Uable  to  an  action  for  false  imprisonment.  Stovd  v.  Lawrence^  3 
Day,  1. 

If  a  judicial  officer,  whether  he  has  general  or  special  jurisdiction,  act  erroneously  or 
even  oppressively,  in  the  exercise  of  his  authority,  he  at  whose  suit  he  acts  is  not  an- 
swerable as  a  trespasser  for  the  error  or  misconduct  of  the  officer.  But  if  his  jurisdic- 
tion be  special  and  limited  and  he  transcend  it,  his  proceedings  are  coram  nonjudice^  and 
no  one  can  justify  under  them.  Taylor  v.  Moffatt,  2  Blackf.  305.  It  does  not  lie  against 
a  plaintiff  in  a  justice's  court  who  insists  on  a  general  judgment  against  an  insolvent 
whose  person  is  discharged,  obtains  the  judgment  and  arrests  him  on  execution.  Brown 
V.  Croutj  5  Wend.  298.  It  lies  against  a  magistrate  for  imprisonment  by  virtue  of  a 
warrant  for  bastardy  issued  by  him  without  a  complaint  that  authorized  it.  Poalk  v. 
Sloemnf  3  Blackf.  421.  But  mere  informality  in  the  warrant  does  not  render  the  magis- 
trate or  constable  liable  if  the  magistrate  have  jurisdiction.  Cooper  v.  Adams,  2  Blackf. 
294;  Johnfon'9.  Vamamrinye,  5  Blackf.  311.  A  judge,  in  Indiana,  has  no  authority  in 
vacation  to  order  a  writ  of  attachment  for  a  contempt  in  disobeying  an  ii^j unction.  Taylor 
V.  Moffai,  2  Blackf.  305. 
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preflsl J  any  act  of  vaffrancy,  it  being  for  the  party  conTicted  to  show  is 
Lis  defence,  that  he  did  not  retorn  in  a  state  of  paaperiflm.(l)  A  mag* 
ifitrate  had  committed  the  plaintiff  for  re-examination  for  a  period  of 
fourteen  daj8«  The  jury  found  that  the  commitment  waa  bond  fide^ 
and  without  any  improper  motive,  but  that  the  time  for  which  the  com- 
mitment was  made  was  unreasonable.  In  such  case  ixwftaa{g)  is  the 
proper  remedy,  and  not  case;  for  the  better  opinion  is,  that  suc^  eoBk- 
mitment  is  wholly  void..  A  ma|^trate,  who  c<»nmit8  a  part?  in  a  case 
where  he  has  not  any  jurisdiction,  is  Uable  to  an  action  of  trespass; 
but  if  the  charge  be  of  an  offence  over  which,  if  the  offence  charged  be 
true  in  fact,  the  magistrate  has  jurisdiction,  the  magistrate's  iurisdio- 
tion  cannot  be  made  to  depend  upon  the  truth  or  fakehood  of  tiae  facta, 
or  upon  the  eyidence  being  sufficient  or  insufficient  to  establish  ths 
earvus  ddieti  brought  under  inyestigation.(A^  If  a  justice  of  the  peace 
make  a  warrant  to  a  constable  to  bring  A.  B.  before  him,  for  a  mattcf 
of  which  he  has  a  general  cogniaance,  though  the  J«  P.  had  no  founda- 
tion in  fact  for  granting  such  a  warrant,  or  though  the  warrant  itself 
be  defective  in  point  of  form,  yet  the  constable  may  justify  under  it ; 
but  if  the  J.  P.  make  a  warrant  to  take  up  A  B.  to  answer  in  a  plea 
of  debt,  a  constable  cannot  justify  under  such  a  warrant,  because  the 
justice  has  not  any  jurisdiction  of  debts.(t)  Where  a  magistrate  has  a 
general  jurisdiction  over  the  subject-matter,  and  a  party  cornea  brfore 
him  and  prefers  a  complaint,  upon  which  the  magistrate  makes  a  mis- 
take in  blinking  it  a  case  within  his  authority,  and  grants  a  warrant 
which  is  not  justifiable  in  point  of  law,  the  party  complaining  is  not 
liable  as  a  trespasser,  but  the  only  remedy  against  him  is  by  an  action 
upon  the  case,  if  he  has  acted  maliciously.  The  magistrate  acting 
without  any  jurisdiction  at  all  is  liable  as  a  trespasser  in  many  ca8es.(iX^ 

(ff)  Davit  T.  Capper f  10  B.  A  0.  38. 

(A)  Cave  t.  Mountain^  IM.k  Or.  257 ;  1  Scott's  N.  R.  132 ;  recognised  in  JB.  r.  BpUom^ 
1  Q.  B.  15 ;  4  P.  &  D.  679. 
(f)  ahergold  v.  HoUoway,  Str.  1002. 
{k)  Per  Lord  Ahmger,  0.  B.  in  TTetfv.  SmaUwood^  8  H.  A  W.  4t0. 

(1)  In  a  warrant  issued  under  the  act  to  suppress  immoralitj,  it  is  not  aecess«rj  to 
state  the  circumstances  giving  jurisdiction ;  they  may  be  shown  aliunde  in  the  action  for 
ii&ise  imprisonment.  Atchinean  t.  S^encerj  9  Wend.  62;  Cvrrp  y.  /VmyJs,  11  Johns. 
444 ;  Smith  t.  Shaw^  12  Id.  257  ;  Bigdow  Y.  SUame,  19  Id.  3  ,*  Caleb  Y.  Co4ipmr^  16  Id. 
152 ;  Regnolde  r.  Churchy  3  Games,  274. 

(2)  See  2  Robinson's  Pract.  551,  669.  A  commitment  to  jail,  to  be  tried  bj  a  caikd 
court,  upon  a  charge  of  an  intention  to  commit  felony,  is  wholly  illegal,  and  a  justice  of 
the  peace  making  such  commitment,  is  liable  to  the  injured  party.  SihreekUf  ▼.  lUker, 
Hardin,  24.  To  take  up  and  remand  a  man  to  another  state,  upon  a  prosecution  lor  ihs 
maintenance  of  a  bastard,  renders  both  the  justice  and  the  officer  liable  for  fiUse  imprison- 
ment. Bvrlinghan  y.  Wylety  2  Root,  152.  A  person  being  imprisoned  by  Yirtoe  of  a 
mittimus  issued  by  a  justice  of  the  peace,  which  did  not  show  the  cause  of  comimtmeat, 
brought  an  action  of  trespass  against  the  justice,  the  constable  who  executed  the  mitti* 
mus,  and  the  persons  who  assisted  the  constable;  held,  that  the  mittimus  was  no  jnsdi- 
cation.    Hawkent  y.  Johntofi,  3  Blackf.  46. 

The  plaintiff,  being  a  freeholder,  and  haYing  a  family,  was  by  statute,  exempt  from 
imprisonment  on  execution  from  a  justice's  court;  the  defendant,  a  justice  of  the  peace, 
issued  an  execution  against  him  on  which  he  was  imprisoned  thirty  days,  notwith- 
standing he  insisted,  to  the  justice,  on  his  exemption,  both  before  and  alter  the  execu- 
tion was  issued.  No  authority  or  direction  to  the  justice,  from  the  plaintiff  in  the 
original  suit,  was  shown  or  pretended.    The  court  held  that  the  conduct  of  the  justice 
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Where  a  statutory  protection  is  given  to  persons  hamg  acted  in  pur- 
snance  of  the  statute,  a  party  is  not  entitled  to  the  protection  merelj 
because  he  believed,  bond  fide^  that  he  iras  so  acting;  there  most  be 
reasonable  ground  for  the  belief.  If  the  party  acted  uiMer  a  reasona* 
ble,  though  mistaken  persuasion,  from  appearances,  that  the  facts  were 
such  as  made  his  proceeding  justifiable  by  the  statute,  he  is  entitled  to 
protection,  though  the  real  facts  were  such  that  the  ptatute  clearly 
affords  no  justincation.(2)  Where  a  magistrate  with  some  colour  of 
reason,  and  bond  fide^  believes  that  he  is  acting  in  pursuance 
of  his  lawful  authority,  he  is  entitled  to  ^protection,  although  [  *921  ] 
he  may  proceed  illegally  or  exceed  his  jurisdiction.  Whether 
he  acts  with  such  colour  of  reason,  and  bond  fide^  are  questions  for  the 
jury  under  ail  the  circumstances,  if  there  be  any  evidence  of  them  and 
the  plaintiff  desires  the  opinion  of  the  jury  to  be  taken  on  them, 
although  it  is  very  common  to  submit  them  to  the  judge  first  on  an 
application  for  a  nonsuit.  And  if  the  plaintiff,  on  such  application 
bemg  made,  does  not  desire  the  matter  to  be  submitted  to  the  jury,  he 
must  abide  by  the  decision  of  the  judge,  if  the  court  shall  think  it  war- 
ranted by  the  evidence.(m) 

Trespass  vi  et  armis  will  not  lie  against  commissioners  of  bankrnpt,(n) 
for  a  commitment  by  them  for  not  fully  answering  to  their  satisfaction 
lawful  questions  proposed  by  them  to  a  party  whom  they  have  authority 
to  examine,  and  upon  a  subject  into  which  they  have  authority  to  in* 
quire.  But  the  commissioners  have  not  authority  to  commit(o)  a  person 
brought  before  them  to  be  examined  for  giving  an  unsatisfactory 
answer  to  an  immaterial  question.  A  witness  summoned  by  commis- 
sioners of  bankrupt  under  the  6  Geo.  IV.  c.  16,  s.  83,  was  required  by 
them  to  read  certain  entries  in  the  ledger,  and  on  his  refusal  to  do  so 
was  committed  by  them  for  refusing  to  answer  a  question.     It  was 

(/)  Caim  T.  Cl^erton,  10  A.  k  E,  58 2,  and  see  Cook  T.  Leonardf  6  B.  Ac  0.  351 ; 
Seeehey  v.  SideM^  9B.kC.  806 ;  Jteed  T.  Cowmeadow,  6  A.  A  £.  661 ;  Wedge  ▼.  Berkeley, 
6  A.  A  E.  663.  But  aee  Jonee  t.  Oooday^  9 11.  J(  W.  736,  and  the  renarkfl  of  Farke,  B., 
and  Aldereon,  B.,  questioning  the  authority  of  Cook  y.  Leonard, 

(m)  ffazOdine  T.  Gh-ove^  3  Q.  B.  1007;  3  G.  Ac  D.  21. 

(a)  DoetoeU  v.  Impey,  1  B.  &  0.  163.  (o)  Bxp,  Boater,  7  B.  ft  0.  678. 

was  officious  and  voluntary,  and  that  having  assumed  to  act  as  the  agent  of  the  plaintlif 
in  the  original  suit,  he  was  liable  to  the  plaintiff  in  this  action.  Berdval  t.  Joneef  % 
Johns.  Cas.  49.  In  a  case  precisely  like  the  above,  except  that  the  defendant  in  the 
original  suit  did  not  mention^  or  claim  his  exemption,  it  was  holden  that  the  Justice  was 
not  liable:  for  the  defendant's  silence  amounted  to  an  aquiescence  or  submission  to  the 
process,  and  a  waiTer  of  his  exemption.  The  justice  should  have  been  put  on  his  guard ; 
and,  besides  the  general  presumption  was  against  such  an  exemption.  Bees  y.  Morgan, 
3  Id.  84.  Where  a  party  made  oath  and  demanded  execution  of  a  justice,  under  the  act 
of  New  York,  and  the  justice  by  mistake  issued  it  against  the  body  of  the  defendant, 
who  was  exempted  from  arrest,  and  the  defendant  was  arrested  thereon  without  the 
plaintiff's  knowledge,  who  as  soon  as  he  knew  of  the  mistake,  ordered  the  defendant  to 
be  discharged,  it  was  held  that  the  plaintiff  was  not  liable  to  an  action  for  false  imprison- 
ment, but  that  the  justice  was.  Taylor  y.  Traek,  7  Cowen,  249.  But  where  the  party 
directs  or  sanctions  the  process,  he  is  liable.  Oold  y.  Biesell,  1  Wend.  210.  A  justice 
of  the  peace  is  not  liable  in  an  action  iorfaUe  imprisonment  for  issuing  a  warrant  without 
oath  against  a  freeholder,  where  It  is  not  shown  that  he  acted  mala  fide,  Rogers  y.  MuU 
finer,  6  Id.  597.  Kor  for  granting  an  adjournment  to  a  plaintiff  to  which  he  is  not 
entitled,  and  subsequently  entering  judgment  and  issuing  execution  against  the  defendant. 
BorMi  T.  Auekmoody^  7  Id.  200.    See  also  Hunt  y.  Wiekmre,  10  Id.  102. 


921  mpKiBovMBirr. 

liolden,( ;>)  that  tlie  commitment  was  illegal,  inasmuch  as  the  request  to 
read  was  neither  in  form  nor  in  snbstance  a  question.  B j  stat.  5  i  6 
Will.  IV.  c.  29,  s.  25,  Conrt  of  Review  and  subdirision  courts  are 
declared  to  htCVe  been  courts  of  record  from  the  passing  of  1  &  2  Will. 
rV.  c.  56,  but  no  sinele  judge  or  commissioner  was  authorized  by  those 
statutes  to  impose  a  fine  or  commit  for  a  contempt,  but  every  contempt 
of  single  judge  or  commissioner  was  cognizable  hj  Court  of  Review. 
But  now  by  stat.  5  &  6  Vict.  c.  122,  s.  66,  any  commissioner  of  the 
Court  of  Bankruptcy,  authorized  to  act  in  the  prosecution  of  any  fiat 
directed  to  the  Court  of  Bankruptcy,  shall  be  deemed  to  be  a  court 
authorized  to  act  in  the  prosecution  of  such  fiat,  and  all  matters  and 
duties  by  this  act  directed  or  authorized  to  be  done  by  the  Court  of 
Bankruptcy,  may  be  done  by  any  one  or  more  of  the  commissioiien 
appointed,  or  to  be  appointea,  by  virtue  of  the  stat.  1  &  2  Will.  IV.  e. 
56,  (antey  p.  191 ;)  and  every  court  authorized  to  act  in  the  prosecution 
of  any  fiat  in  bankruptcy  now  issued  or  hereafter  to  be  issued,  or  in 
execution  of  any  duty  imposed  or  to  be  imposed  in  such  court  by  this 
or  any  other  act  hereafter  to  be  in  force,  shall  have  all  the  powo^ 
rights,  privileges  and  incidents  of  a  Court  of  Record.  An  action  for 
false  imprisonment  will  lie(a)  against  a  superior  officer,  where  the  im- 
prisonment at  first  was  legal,  but  was  afterwards  aggravated  with  many 

circumstances  of  cruelty,  and  continued  beyond  ordinary  boand& 
[  *922  3  So  where  a  captain  of  a  man-of-war  imprisoned  a  person  *three 

days  for  a  supposed  breach  of  duty,  without  hearing  him,  and 
then  released(r)  without  bringing  him  to  a  court-martial. 


II.  Statutes  relating  to  the  Action  far  false  Imprisonment^  21  Joe. 
I.  e.  12,  p.  922 ;  24  Geo.  11.  c.  44,  p.  923. 

Stat.  21  Joe.  I.  c.  12. — ^By  this  stat.  sect.  5,  ^^  if  any  action,  bill, 

flaint,  or  suit,  for  false  imprisonment,  shall  be  brought  against  any  J. 
.,  mayor,  or  bailifi*  of  city,  or  town  corporate,  headborough,  portreve, 
constable,  tithing-man,  churchwarden,  or  overseer  of  the  poor,  and  thdr 
deputies,  or  any  other,  (who  in  their  aid,  or  by  their  commandment, 
shall  do  anything  concerning  their  office,)  concerning  anything  by  them 
done  by  virtue  of  their  office,  such  action,  bill,  &c.,  shall  be  laid  within 
the  county  where  the  trespass  was  committed.*'  2.  ^^  The  above-men- 
tioned persons  may  plead  the  general  issue,  and  give  the  special  matter 
in  evidence."  8.  ^'If  upon  the  trial,  the  plaintiff  shall  not  prove  that 
the  trespass  was  committed  within  the  county  wherein  the  action,  ic, 
is  laid,  then  the  jury  shall  find  the  defendant,  without  respect  to  the 

Slaintiff  *8  evidence,  not  guilty.'*     4.  "  If  the  verdict  shall  pass  with  the 
efendant,  or  plaintiff  become  nonsuit,  or  suffer  any  discontinuance,  de- 
fendant shall  have  double  co8ts."(l)    The  provisions  of  the  preceding 


f 


p)  Itaae  y.  Tmpey^  10  B.  k  0.  442.  (q)  Wall  y.  M^Namara,  1  T.  R.  636. 

r)  Svnnton  T.  MoUoy^  1  T.  R.  537)  n. 


(1)  By  statute  5  &  6  Vict.  c.  07,  s.  1,  so  much  of  any  clause  in  anj  public  local  ud 
personal,  or  local  or  personal,  or  acta  of  a  local  or  personal  nature,  bj  which  dooble  or 
treble  costs,  or  any  other  than  the  usual  costs  between  party  and  par^  are  giTen,  an 
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statate,  having  been  found  very  salutary,  they  were,  by  stat.  42  Geo. 
III.  c.  85,  8.  6,  extended  to  all  persons  holding  a  public  employment, 
or  any  office,  station,  or  capacity,  civil  or  military,  either  in  or  out  of 
this  kingdom,  and  who,  by  virtue  of  such  employment,  bave  power  to 
commit  persons  to  safe  custody;  provided,  that  where  any  action  shall 
be  brought  against  such  persons  in  this  kingdom,  for  anything  done  out 
of  this  Kingdom,  the  plaintiff  may  lay  the  act  to  have  been  done  in 
Westminster,  or  in  any  county  where  the  defendant  shall 
*re8ide.  Bj  stat.  24  Geo.  II.  c.  44,  s.  1,  "No  writ  shall  be  [  *928  ] 
sued  out  against,  nor  any  copy  of  any  process  at  the  suit  of  a 
subject  shall  be  served  on  any  J.  P*,(l)  for  any  thing  by  him  done  in 
the  execution  of  his  office,  until  notice  m  writing  of  such  intended  writ 
or  process  shall  have  been  delivered  to  him,  or  left  at  the  usual  place  of 
his  abode,  by  the  attorney  or  agent  for  the  party  who  intends  to  sue, 
at  least  one  calendar  month(2)  before  the  suin^  out  or  serving  the  same, 
in  which  notice  shall  be  clearly  and  explicitly  contained  the  cause  of 
action;  on  the  back  of  which  notice  shall  be  indorsed  the  name  of  such 
attorney  or  agent,  with  the  place  of  his  abode,  who  shall  be  entitled  to 
the  fee  of  209.  for  preparing  and  serving  such  notice." 

Two  things  are  required  by  this  clause  before  an  action  can  be  brought 
against  a  magistrate;  one,  that  the  plaintiff  shall  give  notice  of  the 
writer  process  which  he  intends  to  sue  out;  the  other,  that  such  notice 
shall  also  contain  the  cause  of  action.     This  form,  prescribed  by  the 

lepealed,  and  in  lien  thereof  the  nsnal  costs  between  party  and  party  are  given,  and  no 
more.  Sect  2,  repeals  so  much  of  any  clause  or  provision  in  any  public  act,  whereby 
double  or  treble  or  any  other  than  the  usual  costs  between  party  and  party  are  given ; 
with  a  proviso,  that  instead  of  recovering  double  or  treble,  or  other  costs,  the  parties 
shall  receive  such  full  and  reasonable  Indemnity  as  to  all  costs,  charges,  and  expenses 
incurred  in  and  about  any  action,  suit  or  other  legal  proceeding  as  shall  be  taxed  by  the 
proper  officer  in  that  behalf,  subject  to  be  reviewed  in  like  manner,  and  by  the  same 
authority  as  any  other  taxation  of  costs  by  such  officer. 

(1)  A  Secretary  of  State  {Entiek  v.  Carrington,  2  Wils.  290,)  is  not  a  justice  of  the 
peace  within  this  statute,  and,  therefore,  his  warrant,  if  bad,  will  not  justify  the  officer 
who  executes  it,  nor  is  it  necessary  to  demand  a  copy  of  the  warrant  before  the  bringing 
of  an  action.  So  a  king's  officer  is  not  within  the  statute,  which  means  to  protect  those 
officers  only,  who  are  bound  to  execute  warrants  directed  to  them,  as  constables,  kc, 

A  justice  of  the  peace  instigated  a  constable  to  execute  a  state's  warrant  for  felony, 
nine  months  after  the  warrant  had  issued,  and  the  party  who  had  procured  the  warrant  in 
the  first  instance,  had  made  no  recent  application  to  nave  it  executed,  ftom  motives  of 
personal  iU-will ;  and  the  constable,  yielding  to  the  instigation  of  the  justice,  and  moved 
aUo  by  personal  ill-will,  arrested  the  party  against  whom  the  warrant  had  issued.  Held, 
that  false  imprisonment  would  lie  against  the  justice  and  constable,  although  there  was 
no  cruelty  exercised.  Oavin  v.  Blocker^  2  Brev.  157.  Where  the  governor  of  one  state 
demands  a  person  of  the  governor  of  another  state,  as  a  fugitive  from  justice,  and  the 
governor  of  the  latter  state  causes  the  accused  to  be  arrested  and  delivered  to  the 
person  appointed  for  that  purpose  by  the  governor  making  the  demand,  such  person  is 
not  liable  for  a  false  imprisonment  by  reason  of  any  irregularity  in  the  warrant  of 
arrest.  Jokrutone  v.  Vanamrmffe^  5  Blackf.  311.  If  a  prisoner  be  brought  up  on  habeat 
eorpusj  issued  by  a  judge  who  has  not  jurisdiction  of  such  case,  and  remanded,  this  is 
not  a  false  imprisonment.  The  proceedings  on  habeas  corpus  being  void,  the  imprison- 
ment may  be  referred  to  the  original  warrant.     The  State  v.  Ouettj  6  Ala.  778. 

(2)  By  stat.  5  &  6  Vict.  c.  97,  s.  4,  in  all  cases  where  notice  of  action  is  required,  such 
notice  of  action  shaU  be  given  one  calendar  month  at  least  before  any  action  shall  be 
commenced ;  and  such  notice  shall  be  sufficient,  any  act  or  acts  to  the  contrary  thereof 
notwithstanding.  In  computing  the  month,  the  day  of  giving  the  notice,  and  the  day  of 
Boing  out  the  writ,  are  both  to  be  excluded.  Toung  v.  Higgim^  6  M.  &  W.  49,  anie^  p. 
215,  n. 
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Btatute,  must  be  religioualy  adhered  to,  as  will  appear  by  the  foUowiag 
case: — 

Plaintiff  gave  defendant  notice^  wbich,  after  reciting  the  came  of 
complaint,  stated,  that  plaintiff  would  cause  an  action  to  be  commenced 
against  defendant ;  such  notice  was  holden  insufficient  because  it  did 
not  mention  any  writ  or  proces8(9Xl).  The  notice  must  spedff  the 
place  at  which  the  act  complained  ot  occurred;  it  is  not  enough  that  it 
names  the  day;  and  the  omission  to  specify  the  place  is  not  cured  bj 
the  magistrate  pleading  a  tender  of  amends  under  sect.  2.{t)  It  is 
not  necessary,  however,  that  the  farm  of  action  should  be  stated  in  the 
notice  \{u)  but  the  plaintiff  having  given  notice  of  one  form  of  action 
cannot  declare  in  another :  Plaintiff  eave  notice  of  an  action  on  ike  case 
for  false  imprisonment,  and  afterwards  brought  an  action  of 
[  *924  ]  trespa$s  and  false  imprisonment.  *  Totes,  J.,  held  the  notice 
insufficient,  as  tending  to  mislead  the  J.  R,  who  might  know 
that  an  action  on  the  case  was  improper,  and  such  whereon  the  jdaintiff 
might  be  nonsuited,  and  neglect  to  tender  amends.fa;)  But  where  the 
notice  given  was  of  an  action  against  a  magistrate  sdone,  it  was  holden 
Bufficient(y^  to  warrant  proceedings  a^inst  a  magistrate  and  constable 
jointly.  Where  the  subject-matter  is  within  the  jurisdiction  of  the 
magistrate,  and  he  intends  to  act  as  a  magistrate  at  the  time,  howevia 
mistaken  he  may  be,  he  is  still  within  the  protection  of  the  8tatate.(2) 
Hence,  where  one  magistrate  committed  the  mother  of  a  bastard  to 
custody  for  not  filiating;  it  was  holden  that  such  magistrate  was  entir 
tied  to  the  notice  prescribed  by  this  statute,  before  an  action  for  false 
imprisonment  was  brought  against  him,  although  the  statute  18  Elix.  c 
8, 8. 2,  only  gave  jurisdiction  in  such  matter  to  ^tro  justices  of  the  peace.(2) 
So  where  a  magistrate  acts  upon  a  subject-matter  of  complaint  over  whi^ 
he  has  authontv,  but  which  arises  out  of  his  jurisdiction,  he  is  enti- 
tled to  notice.(a) 

A  notice  written  by  the  attorney,  and  signed  by  him  thus :  ^'  Given 
under  my  hand  at  Durham ;"  was  holden  insufficient,  because  it  did  not 
expressly  state  that  Durham  was  the  place  of  the  attorney's  re8idence.(() 
But  a  notice,  indorsed  with  the  name  of  the  plaintiff's  attorney,  with 
the  addition  of  the  words  ^'of  Birmingham,"  has  been  hdden  sufficiently 

Lovelace  r.  Curry ^  7  T.  R.  631. 
Martina  ▼.  Upcher^  3  Q.  B.  662  ;  2  G.  Ac  D.  716. 
0  Sahm  y.  De  Burgh^  2  Camp.  196. 
(x)  Strickland  y.  Wardy  Wiochester  Sum.  Aae.  1767,  reported  in  a  note  to  Lovdaee  t. 
Curryj  7  T.  R.  631. 

(y)  Janet  y.  Simpton  and  another ,  1  Gr.  ft  J.  174,  recognizing  Robaon  y.  Sjpearmiam  amd 
another^  3  B.  &  A.  493. 

(z)   WelUr  y.  Toke^  9  East,  364.  (a)  Preatidgt  y.  Woodman^  1  B.  &  G.  12. 

(b)  Taylor  v.  Fentokk^  3  Doug.  178,  cited  by  Latorenee^  J.,  in  Lovelace  y,  Curry ^  7  T. 
R.  635. 


(1)  See  MUthell  v.  Cowgill,  4  Binn.  20;  Little  v.  Toland,  6  Id.  84;  where  It  was  hcldtbat 
it  was  not  necessary  to  specify  either  the  kind  of  irrt/,  or  the  kind  of  action  intended.  U 
is  enough  if  the  defendant  haye  substantial  notice  of  the  cause  of  action*  MUXer  ▼.  ^iiA, 
12  S.  &  R.  145.  And  see  Kennedy  y.  Shoemaker^  I  Browne,  61 ;  CoaUa  t.  WiUlaet^  17  S. 
&  R.  75. 

(2)  S.  P.  JoM9  T.  ffuyhei,  5  S.  ft  R.  301. 
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de8eri]itive  of  tbe  attorney's  place  of  residence.  («)  So  it  ia  sufficient  in 
indorsing  the  attorney's  name  to  put  the  initial  only  of  his  christian  name : 
as  where  the  indorsement  was  thus,  "D.  Shuter/'  with  the  place  of 
abode  in  words  at  length.(c{)(l)  Where  the  notice  was  signed  by  the 
plaintiff  and  indorsed  by  the  attorney,  it  was  holden  a  good  notice.  The 
service  need  not  be  made  by  the  attorney  himself;  service  by  his  clerk 
is  suffi<»ent.(e) 

By  Stat.  24  Geo.  11.  c  44,  s.  2,  ^^Such  J.  P.  may  at  any  time  within 
one  calendar  month  after  such  notice  given,  tender  amends  to  the  party 
complaining,  or  to  his  attorney;  and  in  case  the  same  is  not  accepted, 
may  plead  such  tender  in  bar  to  any  action  grounded  on  such  writ  or 

[)rocess,  together  with  the  plea  of  not  ^ilty,  and  any  other  plea,  with 
eave  of  the  court ;  and  if  upon  issue  joined  the  jury  find  the  amends 
so  tendered  to  have  been  sufficient,  they  shall  give  a  verdict  for  the  de» 
fendimt;  and  in  such  case^  or  in  case  the  plaintiff  become  nonsuit,  or 
discontinue  his  action,  or  judgment  be  given  for  such  defen- 
dant upon  demurrer,  ^such  J.  P.  shall  be  entitled  to  the  like  [  *925  ] 
costs  as  if  he  had  pleaded  the  general  issue  only ;  and  if  the 
jury  find  that  no  amends  were  tendered,  or  that  the  same  were  not  suffi- 
cient, and  also  against  the  defendant  on  such  other  plea,  they  shall  give 
a  verdict  for  the  plaintiff,  and  such  damages  as  they  think  proper,  which 
he  shall  recover,  together  with  his  costs."  And  by  sect.  3,  ^'No  such 
plaintiff  shall  recover  any  verdict  against  such  J.  P.  where  the  action  is 
grounded  on  any  act  of  the  defendant,  as  J.  P.,  unless  it  is  proved 
upon  the  trial  that  such  notice  was  given ;  but  in  default  thereof,  such 
J.  P.  shall  recover  a  verdict  and  costs."  And  by  sect.  4,  *^In  case 
such  J.  P.  neglect  to  tender  any  amends,  or  have  tendered  insufficient 
amends  before  the  action  brought,  he  may,  by  leave  of  the  court  where 
such  action  depends,  at  any  tiioae  before  issue  joined  pay  into  court  such 
sum  as  he  shall  see  fit;  wnereupon  such  proceeding  shall  be  had  as  in 
other  actions  where  the  defendant  is  allowed  to  pay  money  into  court." 
And  by  sect.  5,  "No  evidence  shall  be  given  by  the  plaintiff,  on  the 
trial  of  any  such  action,  of  any  cause  of  action,  except  such  as  is  con- 
tained in  the  notice."  And  by  sect.  6,  ''No  action  shall  be  brought 
against  any  constable,  headborough,  or  other  offioer,(2)  or  against  an^ 
person  acting  by  his  order  and  in  his  aid,  for  anything  done  in  obedi- 
ence to  any  warrant  under  the  hand  or  seal  of  any  J.  P.,  until  demand 
has  been  made  or  left  at  the  usual  place  of  his  abode,  by  the  party  in- 


a 


e)  Osbom  Y,  Oough,  3  Bos.  ft  Pnl.  651. 
(a)  Mayheuf  y.  LodUy  2  Marsh.  R.  377 ;  7  Taunt  63,  S,  C. 
(«)  Morgan  r.  Leach,  10  M.  k  W.  558. 

(1)  See  on  the  snhject  of  the  proper  form  of  notice.  Lake  y.  Shaw,  5  S.  &  R.  518 ; 
LiUle  y.  Toland,  6  Binn.  83  ;  Sloeum  y.  Ferkin*,  3  S.  &  R.  295 ;  £atet  y.  Shaw,  13  Id.  420. 
See  2  Troubat  ft  Halj*s  Pract.  515,  3d  ed.;  1  Tidd's  Practice,  29,  30,  4th  Am.  ed. 

(2)  Church  wardens,  (Harper^Y.  CarVf  7  T.  R.  271,)  and  overseers  of  the  poor,  {Nutting 
y.  Jaektotk,  £.  3  Geo.  III.  B.  R.,  Bull.  N.  P.  24,)  acting  under  a  magistrate's  warraut  of 
distress  for  a  poor's  rate,  are  within  the  meaning  of  the  words  "  other  officer"  in  this 
statute,  and  consequently  entitled  to  the  protection  which  it  affords,  when  sued  in  those 
actions  to  which  the  statute  extends, «.  g.  trespass,  ftc. ,  but  tecua  when  sued  in  replevin, 
that  being  a  proceeding  not  within  the  statute.    See  post j  926,  7. 
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tending  to  bring  sncli  action^  or  by  bis  attorney,  in  writing^l)  dgned 
by  the  party(2)  demanding  the  eame,  of  the  perii8al(3)  and  a  eopT  of 
such  warrant,  and  the  Bame  has  been  refneed  or  neglected  for  aiz  ixp 
after  such  demand:  and  in  case^  after  such  demand  and  compliaBce 
therewith,  any  action  be  bronght  against  anch  constable,  Jbc,  for  an; 
sttch  cause  as  aforesaid,  without  making  the  J.  P.  who  signed  or  sealed 

the  warrant,  defendant,  on  producing  and  preying  such  war« 
[  *926  ]  rant  at  the  trial,  the  jury  shall  give  their  verdict  nor  tlie  d^ 

fendant,  notwithstancQng  any  defect  of  jiirisdictioD,(^  m  rack 
J.  P. ;  and  if  such  action  be  brought  jointly  against  such  J.  P.  and 
sttch  constable,  Jtc,  dien,  on  proof  of  such  warrant,  the  jury  shall  fi&d 
for  such  constable,  &c.,  notwithstanding  such  defect  of  jurisdiction; 
and  if  the  verdict  be  given  against  the  f.  P.  the  plaintiff  shall  reoofer 
his  costo  against  him,  to  be  taxed  in  such  manner  as  to  mdude  the 
costs  which  the  plaintiff  is  liable  to  pay  to  the  defendant  for  whomsoeh 
verdict  is  found.(4) 

This  section  does  not  extend  to  actions  of  assumpsit.  Henee^  vhere 
an  action  for  money  had  and  received  was  brought  against  an  officer, 
who  had  levied  money  on  a  conviction  by  a  J.  P.,  the  conviction  hsTiBg 
been  quashed ;  it  was  holden,  that  a  demand  of  the  copy  of  the  wa^ 
rant  was  not  necessary«(/)  Wheth^  the  terms  '^action  extended  to 
replevin  or  not,  seems  formerly  to  have  been  a  vextxia  qmeitio.  In 
Pearion  v.  BoberU  and  another^  Willes,  668,  it  was  holden  to  extend 
to  actions  of  replevin  to  recover  daimagee  ;{g)  but  WiUee^  0.  J.,  in  de- 
livering the  opinion  of  the  court,  took  a  dutinction  between  a  wflem 
by  plamt,  in  die  sheriff's  court,  for  the  recovei^  of  the  goods,  and 
replevin  by  way  of  action,  to  recover  damages,  admitting  that  the  fonner 
fould  not  DC  considered  as  an  action  within  the  meaning  of  the  ststote^ 
In  Milward  v.  Caffin^  2  Bl.  B.  1880,  it  was  holden,  that  replevin  m 
a  prooeeding,  to  which  the  statute  had  never  been  held  to  extend.  On 
the  last  cited  case,  Lord  Kenyan  made  the  following  observation,  in 
Harper  v.  (7arr,  7  T.  B.  270  :«^^^  I  will  not  now  enter  into  an  examinatioi 
of  the  case  of  MUwtrd  v.  Oaffin^  becanaeihat  was  decided  on  the  fivn 
of  the  action,  replevin^  to  which  it  was  ruled  this  statute  did  not  ex- 
tend :  had  it  not  been  for  that  decision  I  should  have  thought  that  tlie 
act  did  extend  to  a  replevin,  and  certainly  convenience  requires  tbat  it 
should ;  otherwise  it  is  in  the  plaintiff's  poww  to  evade  the  provisionfl 
of  the  act,  by  adopting  a  particular  mode  of  proceeding,  which  dependfl 

(e)  See  Atkm$  r,  Rihy^  11  A.  k  E.  777;  4  P.  a  D.  14S. 

m  Fdtham  y.  Terry^  Bull.  N.  P.  24,  B.  13  Geo.  III.  B.  R. 

{9}  Q*  Whether  there  be  any  mode  of  proceeding,  by  action  of  replerin,  to  reeow 
damageSi  as  contradiatingaished  from  proceedings  to  have  the  goods  again  T  See  6 
Bast,  286. 

(1)  A  duplicate  original  of  demand  is  sufficient  eTidence.  Jofy  r.  Orchard^  2  Boi-  A 
Pul.  39. 

(2)  Demand  signed  by  attorney,  is  within  the  meaning  of  this  section.  lb.  per  BvUtr^l 

(3)  What  is  a  sufficient  ezcnse  for  not  giving  a  perusal.  See  Atkmt  t.  £•%,  11  ^• 
k  E.  777 ;  4  P.  &  D.  145. 

(4)  A  similar  protection  is  extended  to  messengers  acting  in  obedience  to  wansatt  of 
commissioners  of  bankrupt,  by  stat.  6  Geo.  lY.  c.  16,  s.  31 ;  which  see  poat^  tit  **  Tres- 
pass, Process.'' 
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on  bis  owB  choice.  Perbaps,  however,  it  may  be  Bhown,  on  examina- 
tion, that  this  case  was  riglklydemded,  whatever  doubts  may  hayg  been 
concerning  it."  Bueh  was  the  opinion  of  Lord  Kenyan;  but  the  ques^ 
tion  to  wmch  it-  relates  is  now  completely  at  rest :  for,  in  Fletcher  r. 
Wiliin$j  0  East,  288,  it  was  ezpresriy  determined,  that  replevin  was 
not  an  action  within  the  meaning  of  thjs  statute ;  Lord  Mlenhcrouffhy 
G.  J.,  (who  delivered  the  judgmentof  the  court,)  observing,  that 
the  reason  assigned  by  *Lord  Ke$^im,  ah  inconvenienti^  hadnn-  [  *927  ] 
doubtedly  great  weight  ;^  but  on  the  other  hand,  it  appeared  to 
the  courts  "Siat  the  inconvenience  of  depriving  the.  subject  of  his  remedy  by 
replevin  was  full  as  great;  for  it  might  happen,  that  no  damaees  which  a 
jury  was  properly  authorised  to  give,  could  compensate  for  the  loss  of  a 
particular  chattel,  which  the  owner  might  be  forever  deprived  of,  if  he 
could  not  sue  a  replevin^  A  constable  acting  under  a  warrant  command- 
ing him  to  takethe  goods  of  A«,  takes  the  goods  of  B<,  believing  them  to 
belong  to  A.:  it  was  holden,(A)  that  he  was  entitled  to  the  protection  of 
the  statute,  and  that  an  action  against  him  must  be  l»rought  within  six 
calendar  months. 

The  officer  must  proTC  that  he  acted  in  obedience  to  the  warrant ;  and 
where  the  J.  P.  cannot  be  liable,  the  officer  is  not  entitled  to  the 

!)roteetion  of  the  statute.(i)  The  act  was  intended  to  make  the  justice 
iable  instead  of  the  officer :  where,  therefore,  the  officer  makes  such  a 
mistake  aa  will  not  make  the  justice  liable,  the  officer  cannot  be  excused. 
Hence,  an  officer  executing  a  warrant  of  a  justice  of  Norfolk  at  larse, 
in  the  county  of  the  city  of  Norwich,  was  held  not  to  be  justifiable. fib) 
So  where,  under  a  warrant  to  take  up  loose  and  disorderly  persons,  tne 
constable  took  up  a  woman  of  character.  DoiMon  v.  OUrh^  Middlesex 
Sittings,  1  K.  jEL  568.  So  where  the  warrant  was  to  take  up  the 
authors,*  printers,  and  publishers  of  a  Ubel,  and  the  officers  took  up  peis 
sons  who  did  not  fall  under  any  of  those  descri]^tions.(2)(l)  But  if  the 
officer  act  in  obedience  to  the  warrant,  it  is  immaterial  whether  t&e 
warrant  be  legal  or  not.  If  the  warrant  direct  the  officer  to  seize 
*^  stolen  Mods,"  and  he  seises  goods  which  fall  within  the  descriptton 
contained  in  the  warrant  in  other  respects,  although  they  turn  out  not 
to  be  stolen,  he  is  still  under  the  protection  of  the  statute.  (f») 

{h)  Parton  Y.  WUlianu  and  another,  3  B.  A  A.  330,  recognize^  in  SmUh  T.  WiUthire^  2 
Brod.  k  Bingh.  619,  and  Smith  y.  Shaw,  10  B.  &  0.  284. 

(t)  Money  y.  Leaoh,  3  Burr.  1766;  1  Bl.  R.  665,  8,  0.\  Milton  v.  Oreen,  5  East,  233  ; 
Bdl  T.  OakUy,  2  M.  4  S.  259. 

[k)  Coram  Ld.  Man^fidd,  0.  J.,  Norfolk  Asb.  1761,  1  Bl.  R.  663. 

[I)  Money  Y.  Leach,  1  Bl.  R.  556;  3  Bnrr.  1766,  ^.  C, 

[m)  Price  Y.  Mtumgtr,  2  Bos.  k  Pul.  168.  See  Hoyt  y.  Bueh,  \  M.  k  Gr.  786;  2 
Seott'8  N.  B.  66. 

(1)  In  Qrun  r.  Rumeey,  2  Wend.  611,  it  is  laid  down  that  a  constable  or  other  officer 
sned  for  an  act  done  by  him,  is  not  entitled  to  the  protection  of  the  statute  unless  the 
act  be  done  in  obedience  to  the  warrant,  and  within  the  jurisdiction  of  the  court  or 
magistrate  issuing  the  process.  Therefore  where  a  person  arrested  under  a  warrant 
indorsed  in  pursuance  of  the  act  <<  for  the  better  apprehending  of  felons  and.  other  olTen 
ders,"  was  taken  into  the  county  where  the  magistrate  resided  who  issued:  the  warrant, 
he  not  being  a  justice  of  the  county  where  the  offence  was  committed,  it  was  held  that 
an  action  for  false  imprisonment  was  properly  brought,  the  officer  haYing  neglected  to 
comply  with  the  requisitions  of  the  statut^e. 
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Stat.  24  Q-eo*  IL  e.  44,  tecf  •  7.-^^^  Where  plaintiff  in  any  Buck  ac« 
tion  affainet  any  J.  P.  obtains  a  verdicti  he  shall  be  entitled  to  double 
costs,  if  the  judge  (before  wh  /m  the  oanse  is  tried)  in  open  court  will 
oertifyy  on  the  back  of  the  record,  that  the  injury,  for  which  such  action 
was  brought,  was  wilfully  and  maliciously  committed."  The  enactment 
relates  only  to  the  costs  incurred  in  the  ordinary  course  of  law.(n)  See 
Stat.  5  &  6  Vict.  c.  97,  antSj  p.  922  n. 

Sect,  8. — *^  No  action  shall  be  brought  against  any  J.  P.  for  a&y 
thing  done  in  the  execution  of  his  office,  or  against  any  constable,  &c. 
acting  aa  afare$aidy  unless  con  Tienced  within  six  calendar  months  after 

the  act  committed." 
[*928]  *'^  Acting  as  aforesaid,"  that  is,  under  the  warrant  of  a 
magistrate.  If,  therefore,  a  constable  acts  without  a  warrant, 
this  statute  does  not  apply,  and  the  action  against  such  constable  maj 
be  brought  after  the  expiration  of  six  calendar  months,  and  at  any  time 
within  the  period  allowed  by  the  statute  of  limitations,  21  Jac.  I.  e. 
16.(o)  Where  a  constable  acting  under  a  warrant  commanding  him  to 
take  the  goods  of  A.,  took  the  goods  of  B. ;  it  was  holden,(p)  that  the 
constable  not  having  acted  in  obedience  to  the  warrant,  which  directed 
him  to  take  the  goods  of  A.,  the  magistrate  could  not  be  responsible; 
and  therefore  there  was  not  any  necessity  for  demanding  a  copy  of  the 
warrant.  So  where,  under  a  warrant  against  the  goods  of  A.,  the  de- 
fendant, an  overseer,  took  goods,  already  in  the  hands  of  the  bailiff  of 
A/s  landlord  as  a  distress  for  rent.(9)  A  perusal  and  copy  of  the 
warrant  need  not  be  demanded,  where  the  officer  does  not  act  within 
his  jurisdiction  in  obedience  to  the  warrant.(r) 

Where  a  constable  was  appointed  under  a  local  act,  which  gave  a 
notice  of  twenty-one  days  before  action  could>be  brought  for  anything 
done  under  that  act,  and  executed  a  warrant  under  the  powers  of 
another  general  act  of  parliament  which  gave  no  such  protection,  he 
was  balden  not  to  be  entitled  to  notice  of  action.(«) 

If  a  man  be  imprisoned  by  a  warrant  of  J.  P.  on  the  1st  day  of  Jan- 
uary, and  kept  in  prison  till  the  Ist  day  of  February,  he  may  bring  his 
action  within  six  months  after  the  1st  of  February,  for  the  whole  is  one 
entire  trespass.(t)  In  Sardy  v.  RyU^  9  B.  &  G.  609,  the  question  was 
moved,  whether  the  last  day  of  the  imprisonment  was  to  be  considered 
as  conclusive  or  exclusive.  The  month's  imprisonment  terminated  on 
14th  December,  and  the  writ  was  sued  out  on  the  14th  June  following ; 
it  was  holden,  that  the  14th  December  ought  to  be  excluded  in  com- 
puting the  six  months,  and  consequently  the  action  was  commenced  in 
due  time.  Where  an  act,  is  required  by  statute  to  be  done  so  many 
days  at  2ea«^  before  a  given  event,  the  time  must  be  reckoned,  exdading 
both  the  day  of  the  act,  and  that  of  the  event,(u)  for  the  rule  is  now 

{fC\  Per  Taunton^  J.,  Thomas  y.  Saundertj  1  A.  &  E.  553. 

(0)  PosththwaiU  T.  Qibton^  Middz.  Sittings  aaer  M.  T.  41  Geo.  III.,  Ketiy(i>iiy  C.  J-, 
MSS.,  «nd  3  Esp.  226,  8,  C. 

(p)  Parton  r.  Williamt^  3  B.  A;  A.  330. 

\q)  Kay  v.  Orovor,  7  Bingh.  312.    See  Smith  v.  WUUhirt,  2  B.  &  B.  619. 

(T)  Per  Parke,  B.,  OladweU  y.  Blake,  5  Tyrw.  194  j  1  Cr.  M.  &  R.  645.' 

(f)  ShatweU  v.  ffaU,  10  M.  k  W.  523.        (t)  PicktregiU  v.  Palmtr,  BuU.  N.  P.  34. 

(t«)  R,  V.  J»,  of  Shropshire,  (Ttifberton  t.  NetcporO  8  A,  &  B.  1Y3,  recognizing  ZwA  t. 
Smpse^f  4  B.  &  A.  522 ;  and  see  Young  y.  Higgon,  6  M.  &  W.  49,  ante,  923,  n. 
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clearly  establiBhed,  that  so  many  days  ^^at  the  least/'  mean  so  many 
clear  day8.(2;) 

For  the  farther  protection  of  magistrates,  it  is  enacted,  by  stat.  43  Geo. 
III.  c*  141,  that  in  all  actions  brought  against  any  J.  P.,  on  acconnt  of 
any  eanmetian  made  by  virtue  of  any  act  of  parliament,  or  by 
reason  of  anything  done,  or  commanded  to  be  done,  by  *such  J.  [  *929  1 
P.,  for  the  levying  of  any  penalty,  apprehending  any  party,  or 
for  or  about  the  carrying  such  conviction  into  effect,  in  ccise  mich  eonvictum 
ikallhave  been  quasnedy  the  plaintiff,  in  such  action,  (besides  the  value  and 
amount  of  the  penal^,  which  may  have  been  levied  upon  the  plaintiff,  in 
case  any  levy  tnereof  shall  have  been  made,)  shall  not  be  entitled  to  re- 
cover  any  more  or  greater  damages  than  the  sum  of  two-pence,  nor  any 
costs  of  suit,  unless  it  shall  be  expressly  alleged  in  the  declaration  in  the 
action  whwein  the  recovery  shall  be  had,  and  which  »hM  be  in  an  aetian 
upon  the  cage  anhfj  that  such  acts  were  done  maliciously,  and  without 
any  reasonable  and  probable  cause.  Sect,  2. — ^And  further,  that  such 
plaintiff  shall  not  be  entitled  to  recover  against  such  justice  any  penalty 
which  shall  have  been  levied,  nor  any  damages  or  costs,  in  case  such 
justice  shall  prove  at  the  trial,  that  such  plaintiff  was  guilty  of  the 
offence  whereof  he  hath  been  convictied,  or  on  account  of  which  he  hath 
been  apprehended,  or  had  otherwise  suffered,  and  that  he  had  under- 
^ne  no  greater  punishment  than  was  assigned  by  law  for  such  offence. 
This  statute  applies  to  those  cases  oniy  where  there  has  been  a  convic- 
tion,(y)  and  does  not  apply  to  a  case  where  the  magistrate  acts  without 
juii8diction.(2) 

As  to  the  circumstances  under  which  a  person  is  entitled  to  a  statu- 
torv  protection,  see  Conn  v.  Olippertonj  10  A.  k  E.  582,  and  ante^  p. 
920,  and  the  cases  there  cited. 


III.   Cf  the  Pleadings. 


Money  cannot  be  paid  into  court  in  this  action.  See  stat.  S  &  4 
WiQ.  Iv .  c.  42,  s.  21.  The  general  issue  to  an  action  for  false  impri- 
sonment is,  Not  Guilty.  By  stat.  7  Jac.  I.  c.  5,  (made  perpetual  by  21 
Jac.  I.  c.  12,)  in  an  action  upon  the  case,  trespass,  battery,  or  false  impri- 
sonment, against  a  J.  P.,  mayor,  bailiff,  constable,  &c.,  for  anything  done 
b^  virtue  of  their  o£Bces,  or  against  any  other  persons  actinc  in  their 
aid,  and  by  their  command,  concerning  their  offices,  the  defendant  may 
plead  the  general  issue,  and  give  the  special  matter  in  evidence.  The 
power  enjoyed  by  J.  P.,  &c.,  under  the  foregoing  statute,  of  giving  the 
special  matter  in  evidence  under  the  plea  of  the  general  issue,  is  not 
taken  away  by  the  new  rules  of  pleading,  H.  T.  4  Will.  IV.,  the  statute 
3  &  4  Will.  I V.  c.  42,  s.  1,  having,  by  a  proviso,(a)  expressly  reserved 
such  powers  when  given  by  act  of  parliament.  (5)    But  by  B.  G.  T.  1 

(x\  MiUheU  y.  Fotter,  4  P.  A  D.  160;  12  A.  &  E.  473. 

(y)  Massey  ▼.  Johnson,  12  East,  6Y. 

M  Jonet  T.  Gurdonj  2  Q.  B.  600 ;  2  G.  &  D.  133.  (a)  See  ante^  p.  156. 

Ip)  See  stat.  43  Eliz.  c.  2,  8.  19,  and  Home  y.  Dmey^  4  A.  &  B.  892. 


yiet.,(tf)  nnless  the  defencbutt  insert  in  the  margpbi  of  saeh  plea  ^ 

words,  ^'  by  statute,"  sach  plea  is  to  be  taken  not  to  havv 

•  £  ''^SO  ]  been  ^pleaded  bj  yurtue  of  any  aet  of  parliament.    The  plea 

of  the  general  issue  '^  bj  statute,"  oannot  be  pleaded  together 

with  special  pleae.(€l)    Where  a  statute  enables  defendants  to  plead  the 

Sneral  issue  and  giye  the  special  matter  in  evidence,  the  plea  of  Not 
lilt  J,  so  pleaded^  is  not  affected  by  the  new  rules  of  Hil.  4  WilL  IV. 
hat  has  the  same  operation  as  it  had  before  they  were  made,  putting  in 
issue  not  only  the  defences  peculiar  to  the  statute,  but  all  tnat  wmild 
have  arisen  at  common  law.(e)  In  other  cases,  mattw  of  justification 
must  be.  pleaded  specially.  JByery  plea  of  justification  must  admit  the 
trespass.  To  an  action  for  false  imprisonment  brought  by  A.  against 
B.)  0.,  and  D.,(/)  they  pleaded  a  plea  of  lustification,  under  prooeoB, 
wherein  B«  said^  that  he,  as  attorney  for  the  plaintiff  in  the  originnl 
action,  delivered,  the  warrant  made  by  the  sheriff  upon  the  proceas  to 
0.  and  D.  as  his  bailiffs,  to  be  executed  in.  due.  form  of  law,  and  thst 
0.  and  D.  thereupon  arrested  the  plaintiff  A*,  and  detained  him  in 
prison*  This  was  holden  to  be  a  sufficient  admission  by  B.  of  the  tres- 
pass, for  the  purpose  of  his  justification ;  for  he  who  commands  or 
directs  another  to  do-  a  trespass,  is  goilty  of  the  trespass,  if  done  bj 
the  other  person  pursoant  to  his  direction.     To  trespass  for  false  im- 

{^risonment,  the  defendant  may  plead  that  he  did  it  by  lawful  authori^. 
t  is  a  general  rule  of  pleading,  that  where  a  party  justifies  a  trespass 
under  an  authority  given,. he  must  show  that  autJiority.(jjF^l)  Tbero 
is  a  difference,  however,  in  this  respect,  where  the  justification  is  under 
judicial  process,  between  the  party  to  the  cause,  or  a  mere  stranger, 
and  the  officer  who  executes  the  process  of  the  court.  The  partj  to 
the  cause,  or  mere  stranger,  must  set  forth  in  their  plea  the  jodg- 
ment,(A)  as  well  as  the  writ ;  but  the  officer  need  only  show 
[  *9S1  ]  the  writ(t)(2)  ^under  which  he  acted,  for  he  is  bound  to 
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Bingh.  N.  0.  €16  ;  8  A.  &  E.  279. 
Legge  T.  Boydj  I  M.  kOr.  898;  2  Scott's  N.  H.I. 
[e)  JKoM  T.  Cl^ton,  11  A.  &  E.  631 ;  1  G.  &  D.  72.    See  also  WtUiama  T.  Johm,  11  A 

643.  .  . 

(/)  ntm€  ▼.  Tkatk,  WiUaS)  14. 

[g)  I  Inst  283,  a;  MaUhew§  ▼.  Oaty^  3  Mod.  137 ;  Garth.  73,  S.  C 
\h)  Per  BoUy  0.  J.,  BrUtM  t.  CoU,  Garth.  443. 
(t)  Turner  t.  Fdgat^  1  Lev.  96 ;  CotB$  T.  MUekUl,  8  Lev.  20. 

(1)  A  constable  to  Justify  under  a  magistrate's  wainant,  most  show  he  had  Jiiriidi«- 
ftion,  and  thai  the  warrant  was  legal.  Foulk  v.  Slocum^  8  Blaokf.  421 ;  Mail  T.  Rogm^ 
2  Id.  429. 

(2)  Where  final  process  Issues,  a  retnn^  Is  not  necessary,  ffo^^  case,  5  Rep.  90 ;  coa- 
mqnently,  it  is  not  necessary  to  allege  that  soch  process  was  retnmed.  (J2»«Mv. 
VeaUf  Gowp.  18,  recognized  in  CheMdy  v.  Batfuij  10  East,  73 ;  bat  there  said  by  Lori 
EUenhorougky  G.  J.,  tliat  if  any  ulterior  process  in  execution  is  to  be  resorted  to,  to  com* 
pl^te  the  justification,  there  it  may  be  necessary  to  show  to  the  court  the  return  of  the 
prior  writ,  in  order  to  warrant  the  issuing  of  the  other. )  But  an  oflioor  who  jastifiet 
under  process,  which  he  ought  to  return,  (and  all  mesne  process  ought  to  be  retained,) 
must  show  that  such  process  was  returned.  MiddUtcn,  y.  Price^  Str.  1 184.  "  There  is  a 
difference,  however,  between  the  principal  officer,  to  whom  the  writ  is  directed,  and  a 
subordinate  officer ;  the  former  shall  not  justify  under  the  process,  unless  he  has  obeyed 
the  order  of  the  court  in  returning  it ;  otherwise  it  is  of  one  who  has  not  the  power  to 
procure  a  return  to  be  made."  Per  Holt^  G.  J.,  in  Freeman  v.  Blewett,  Ld.  Bsyn. 
633,  634. 
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dzeente  the  process  of  Ae  court,  having  competent  jurisdiction, 
without  inquiring  after  the  judgment.  And  it  is  to  be  observed,  that 
where  the  party  to  the  cause  and  the  officer  join  in  pleading,  the  plea 
must  contain  all  the  requisites  which  would  be  necessary  in  case  thej 
had  pleaded  separately;?^)  for  it  is  a  general  rule,  that  where  two  or 
more  join  in  a  defence,  although  the  just^cation  may  be  sufficient  for  one 
or  more,  yet  if  it  be  not  sufficient  for  the  rest,  it  will  be  bad  as  to  all  the 
defendant8.(l)  Such  are  the  rules  of  pleading,  where  the  justification  is 
founded  on  process  out  of  the  superior  courts:  but  in  justifying  under 
process  ksuing  out  of  inferior  courts,  ereater  strictness  is  required  ;(Z)  as, 
1.  The  nature  and  extent  of  the  jurisdiction  of  the  court  bdow  oug^ 
to  be  set  forth  ;(2)  for  the  judges  of  the  superior  courts  are  not  bound 
to  take  cognisance  of  it*  N*  This  rule  holds  even  in  justifications  by 
officers.  2.  It  ought  to  be  stated,  that  the  oause  of  action  below  arose 
within  the  jurisdiction  of  the  court  below :  on  this  point,  indeed,  there 
has  been  a  diversity  of  opinion;  for  in  Ghoynne  v.  Pooh  and  other$j 
Latw.  935,  it  was  holden,  that  a  justification  by  the  party,  judge,  and 
officer,  to  whom  the  process  was  directed,  was  good,  although  it  did  not 
state  that  the  cause  of  action  below  arose  withm  the  jurismction  of  the 
court  below :  but  in  Moravia  v.  Shper  and  other$^  Willes,  80,  (where 
TPiflM,  0.  J.,  contr  jverts  with  great  ability  the  reasoning  of  Pow6Z2,  J«, 
in  Ghoynne  v.  Poole,)  the  propriety  of  this  decision  was  questioned; 
and  it  was  ruled,  that  althougn  it  might  not  be  necessary  for  offieer^^) 
of  the  court  below  to  make  this  averment  in  their  plea,  because  they 
were  punishable  if  they  did  not  obey  the  process  of  the  court;  yet 
when  the  party,  or  his  attorney,  or  a  mere  stranger,  pleaded  a  justifi^ 
cation  under  process  of  an  inferior  court  of  record,  it  was  necessary  for 
them  to  state,  that  the  cause- of  action  arose  within  the  luris- 
diction  of  the  court.(4)  Merely  ^stating  in  the  plea  the  decla-  [  *932  ] 
ration  in  the  court  below,  which  contained  an  averment  that  the 
cause  of  action  arose  within  the  jurisdiction,  is  not  sufficient,  for  such 
averment  is  not  traver8able.(m)  8.  Before  the  time  of  Charles  the 
Second,  it  was  necessary  to  set  forth  the  proceedings  had  in  the  inferior 

(k)  FhiUipi  T.  Biron,  Str.  609 ;  Smith  T.  Bauehier,  Str.  993 ;  HiddUion  t.  PHee,  Str. 
1184. 

(/)  Moraoia  r,  SBoper,  Willes,  d7|  recognised  by  Lawrenee,  J.,  in  Bvani  y.  Munkl^y  4 
Taunt  60. 

(»)  Adn€jf  T.  Veman,  3  LeT.  243. 

(1)  See  PmOk  T.  moeum,  3  Blftckf.  421. 

(2)  It  10  not  necesBarj,  howeyer,  to  make  a  profert  of  the  letters-patent  bj  which  the 
conrt  is  erected.     IHHey  y.  fhx4dl,  Willes,  689. 

(3)  Bnt  see  Moras  t.  James,  Willes,  12S ;  where  it  was  holden,  that  thongh  an  officer 
need  not  set  forth  the  proceedings  at  length,  and  though  he  may  justify  nnder  an  erro* 
neons  process,  yet  it  mnst  appear  that  the  process  issued  in  a  cause  wherein  the  court 
below  had  jurisdiction:  and  see  Morrell  v.  Martin,  3  M.  Ifc  Or.  681 ;  4  Scott's  N.  R.  300, 
and  the  other  cases  cited,  ante,  p.  919 ;  and  Andrewe'v,  Mania,  1  Q.  B.  3,  1  G.  Ifc  D.  269; 
and  CarraU  T.  Morle^f,  1  Q.  B.  18,  1  G.  Ifc  0.  276. 

(4)  But  it  is  not  necessary  to  set  fbrth  the  cause  of  action.  Rotcland  t.  VeaU,  Gowp. 
18,  recognised  in  BeUe  y.  Broadbmt,  3  T.  R.  183,  where  the  same  doctrine  was  applied 
to  a  justification  nnder  mesne  process  issuing  out  of  a  auperwr  court,  and  in  which  the 
defendant  merely  stated,  that  the  writ  upon  which  the  plaintiff  had  been  arrested  bad 
been  issued  upon  an  affidayit  to  hold  to  bail,  without  stating  any  cause  of  action  for 
which  the  plaintiff  was  liable  to  be  arrested.  • 
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oourt  at  length  ;(1)  bat  now  tbey  may  be  set  oirt  shortly  with  a  UiHUr 
pro€e$9um  e9t;{n)  but  if  the  party  justify  imder  a  eapia»  ad  reMpcndeih 
dum^  a  precedent  sainmons  ought  to  be  set  forthy(o)  or  at  least  the  ple» 
ought  to  be  BO  framed,  that  the  court  may  intend  that  a  precedent  sum- 
mons had  issued  ;(j»)  for  a  eapiM  without  a  summons  is  illegal.  Where 
it  is  stated  that  the  capia$  issued  at  the  same  court  at  which  the  plaint 
was  leyied,  this  intendment  cannot  be  niade;(  j^)  but  where  it  appears  qb 
the  plea,  that  the  plaint  was  levied  at  one  court,  and  the  capiat  issued 
at  a  subsequent  court,  and  this  allegation  is  introduoed  by  a  talUerpnh 
ce$9um  eity  there  such  intendment  may  be  made.(r)  hx  justifying  s 
trespass  under  the  process  of  a  foreign  court,  it  seems  that  the  pies 

should  be  formed  in  analogy  to  similar  justifications  under  tlie 
[  *9S8  ]  process  of  our  inferior  courts;  but,  at  any  "Crate,  a  plea  whiek 

(mly  states  that  the  court  abroad  was  governed  by  fordga 
laws,  that  the  property  seized  was  within  its  jurisdiction,  that  certaii 
legal  proceedings  were  had,  according  to  such  foreign  laws,  against  die 
property  in  question,  in  such  court  having  competent  jurisdiclion  in  thai 
behalf,  et  twiiUr  proee$$umj  ^c,  that  the  defendant  was  mrdereij  by  the 
said  court  having  competent  authority  in  that  behalf,  to  seise  the  pro* 
perty,  is  bad,  as  being  too  general,  and  not  giving  the  plaintiff  netioe^ 
whether  the  defendant  justified  as  an  officer  of  the  court,  or  par^  to 
the  cause,  or  of  what  nature  the  charge  was,  or  by  whom  instituted,  or 
what  the  order  of  seisure  was,  whether  absolute  or  quo9q%tej  &c^«) 

Regularly,  process  ought  to  describe  the  party  against  whom  it  if 
meant  to  be  issued,  and  the  arrest  of  one  person  cannot  be  justified 
under  a  writ  sued  out  against  another.  (2)  To  trespass  for  false  impii- 
sonment(t)  by  A.  B.,  the  defendant  pleaded,  that  J.  S.  sued  out  a  writ 
of  latitat  ogairM  the  plaintiffs  A.  B.,  therein  called  by  the  name  of  (X 

(n)  Patrick  v.  Johnttm,  3  Lev.  403 ;  Rowland  T.  VedU^  Cowp.  IS ;  ^i^;^tiuoi»  ▼.  MmHk, 
2  Mod.  197. 

<o\  MarpoU  t.  JBamett^  WiUes,  38,  n.  (a).        (p)  See  T^ley  r,  FoxaU^  Willee,  €88. 

\qS  MarpoU  ▼.  BanuUy  tM  tup. ;  Murphy  t.  Ftiigerald,  Wiltet,  38^  n.  (a). 

(r)  TUUjf  T.  FoxaU,  Willee,  688 ;  Adam%  ▼.  Frwman^  reported  in  Saj.  81,  and  2  WUson, 
6,  and  illustrated  by  Domford,  Willes,  39. 

(t)  CoUei  T.  Ld.  Ketih,  2  Eagt,  260.  (<)  Shadgeti  ▼.  CUptonf  8  East,  328. 

—  — ■ ■  -  —  ~ 

(1)  There  is  an  obiier  diettm  in  Mono  t.  Jametj  Willes,  128,  that  the  plamtiff^or  a 
mere  stranger,  must  set  forth  the  proceedings  at  length,  and  it  is  there  said  to  have  been 
established  in  Moravia  y.  Sloper.  Upon  an  examination  of  that  case,  I  cannot  iod  that 
any  sncb  point  was  expressly  decided  in  it  The  conrt,  indeed,  in  that  case,  were  of 
opinion,  that  the  party,  having  set  forth  a  capias,  ought  to  have  shown  a  precedeot 
summons,  and  that  from  the  UUiUr  proeestum  t*t^  as  there  pleaded,  a  summons  could  n«i 
be  presumed.  It  is  worthy  of  remark,  that  WiUet^  G.  J.,  speaking  of  Morawa  ?.  <SIepcr, 
in  TiOey  v.  FomU,  (Willes,  690,)  says, ''  He  held,  in  Moravia  y.  Shper,  that  taliter proemmm 
est  would  be  tufficitfU^  if  it  did  not  appear  (as  it  did  in  that  case)  that  there  could  not 
have  been  a  precedent  summons."  So  in  Johnson  t.  TTamer,  Willes,  528,  it  was  holdeo, 
that  this  mode  of  pleading,  by  taliter  procstsum  est,  was  good :  and  the  modem  pnctios 
is  in  conformity  with  it:    Rowland  v.  VeaUf  Cowp.  18,  and  1  Wms.  Saund.  92,  n.  (2). 

(2)  Thus  where  Daniel  S.  was  arrested  on  process  of  attachment  issued  out  of  the 
equity  side  of  the  Circuit  Court  of  the  United  States  against  Samuel  S.,  it  was  held  that 
an  action  of  false  imprisonment  lay  by  Daniel  S.  against  the  marshal^  his  deputy,  saA 
the  solicitor  concerned  in  the  arrest ;  and  that,  although  Daniel  S.  was  the  person  in- 
tended. Oritwold  y.  Sedgwick,  6  Cowen,  456*  S.  C.  1  Wend.  126.  See  also  M^^^ 
Haws,  *l  Cowen,  332.  A  misnomer  in  a  warrant  subjects  those  who  execute  it  to  an 
action  for  false  ^prisonment.    Scott  v.  Ely^  4  Wend.  555  \  Oumsey  y.  LovsU^  9  Id.  319. 
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B.,  directed  to  the  sheriff  of  L.,  and  then  set  forth  the  writ,  authorizing 
the  sheriff  to  arrest  G.  B.,  ftc,  who  directed  his  warrant  to  the  defend- 
ant, and  thereby  commanded  him  to  take  the  said  A.  B.,  therein  called 
by  the  name  of  G.  B.,  &;c.,  concluding  with  an  averment,  that  the  said 
A.  B.  and  G.  B.,  in  the  said  writ  and  warrant  mentioned,  are  one  and 
the  earns  person.  On  general  demurrer,  the  plea  was  holden  to  be  bad, 
Lord  HUenbaroughj  G.  J.,  observing,  that  this  case  was  exactly  the 
same  in  principle  as  Cole  v.  Hindson^  8  T.  B.  284.(1)  And  Lawrence^ 
J.,  said,  ^^In  Cole  v.  Hmdson^  Lord  Kenyon  observed,  that  there  was 
not  any  averment  that  the  plaintiff  was  as  well  known  by  the  one  name 
as  the  other;  neither  was  there  any  such  averment  in  this  case."  A 
peace-officer  may  justify  an  arrest  in  the  day-time  on  a  reasonable 
charge  of  felony  without  a  warrant,  although  it  should  afterwards  ap* 
pear  that  a  felon  v  had  not  been  committed.(te)  So  a  constable^ 
having  reasonable  ground  to  suspect  that  a  felony  has  *been  [  *984  ] 
committed,  is  authorized(a;)  to  detain  the  party  suspected,  until 
inquiry  can  be  made  by  the  proper  authorities;  although  it  appear 
afterwards  that  a  felony  has  not  been  committed.  So  watchmen  and 
beadles  have  authority  at  common  law  to  arrest,  and  detain  in  prison 
for  examination^  persons  walking  in  the  streets  at  nighty  whom  there  is 
reasonable  ground  to  suspect  of  felony,  although  there  is  no  proof  of  a 
felony  having  been  committed.(^)  But  when  a  private  person  appre- 
hends another  on  suspicion  of  felony,  he  does  it  at  his  peril,  and  is 
Uable  to  an  action,  unless  he  can  establish  in  proof  that  the  party  has 
actually  been  guilty  of  a  felony.(2)(2)  Proof  of  mere  suspicion  will 
not  bar  the  action,  although  it  may  be  given  in  evidence  in  mitigation 
of  damages.(a)  Where  to  an  action  of  trespass  for  false  imprisonment, 
the  defendant  pleaded  Iby  way  of  justification,  that  the  plaintiff  had 

(v)  Samud  v.  Pi^fM,  Dong.  369.  See  also  Cald.  291 ;  2  Esp.  N.  P.  G.  540,  an4 
3  Gampb.  420. 

(z)  Beektoith  v.  PhUby  and  others^  6  B.  &  G.  635  ]  NichoUon  y.  Hardwick^  5  G.  &  P.  495, 
8.  r.  Gumey,  B. 

(y)  Lawrence  t.  Bidder,  3  Taunt.  14. 

jz)  Adams  T.  Moort^  G.  B.  Middlesex  Sittings  after  H.  T.  51  Geo.  IIL'i  coram  Heaihj  J., 

(a)  SL  a 

(1)  In  that  case,  to  trespass  for  taking  the  goods  of  A.  B.,  the  defendant,  (an  officer,) 
pleaded,  that  he  took  them  under  a  dUtringat  against  G.  B.,  meaning  the  said  A.  B.,  to 
compel  an  appearance,  arerring  that  A.  B.  and  G.  B.  were  the  same  person.  N.  A.  B. 
had  not  appeared  in  the  original  action.  On  demnrrer,  the  plea  was  holden  to  be  bad ; 
Lord  Kmyon^  G.  J.,  obserring,  that  this  was  distinguishable  from  Crawford '7.  SaUhweU^ 
Str.  1218,  where  it  was  determined,  that  the  defendant  might  be  taken  in  execution  bj 
virtue  of  a  ea.  sa.  under  a  wrong  name ;  for  there  the  party  had  appeared  in  the  original 
aetiouy  and  done  an  act  to  avow  tfMt  he  wat  sued  by  the  right  name.  See  Price  v.  Harwood, 
3  Gamp.  108,  and  ante,  916,  and  Hoye  y.  Bush^  I  U.  k  Gr.  784,  5,  2  Scott's  N.  R.  86, 
where  Cole  r.  Hindeon,  and  Shadgett  v.  Cl^ton,  were  cited  hy  Tindal,  G.  J. 

(2)  See  HoUy  v.  Mix,  3  Wend.  356.  If  a  person  arrest  one  suspected  of  stealing,  he  is 
not  liable  for  faise  imprisonment,  provided  the  person  so  taken  is  found  guilty.  Wres^ford 
V.  Smith,  2  Root,  171.  A  commitment  to  jail,  to  be  tried  by  a  called  court,  upon  a  charge 
of  an  intention  to  commit  felony,  is  wholly  illegal,  and  a  justice  of  the  peace  making 
such  commitment  is  liable  to  the  injured  party.  Streehley  v.  Fteher,  Hardin,  249.  In  an 
action  for  fklse  imprisonment,  evidence  that  the  defendant  had  good  grounds  to  suspect 
the  plaintiff  guilty  of  the  offence  for  which  he  arrested  him,  may  be  giyen  in  mltigatioa 
of  damages.    Moyere  y.  Wilson^  Minor,  407.  • 
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oommitted  a  felony,  and  at  die  trial  the  plea  iras  al»aiidoned,  and  the 
plaintiff  ex<Mierated  from  the  charge :  it  was  holden,  that  this  was  Bod^ 
a  persisting  in  the  charge  ceniained  in  it,  as  covid  be  taken  into  a^ 
oonnt  by  the  jury  in  estimating  the  damage.(6)  A  plea  jnstifyii^  in 
arrest  by  a  private  person,  on  sospieion  of  felony,  must  shonr  the  dr- 
onmstanoes,  from  which  the  court  may  jndge  whether  the  anspckn 
were  reasonable.(tf)  Suspicion  that  a  person  has  on  a  fonner  oecsaoa 
oommitted  a  misdemeanor,  is  not  any  justification  in  ^ring  him  in 
oharse  to  a  constable  without  a  justice's  warrant  ;(d)  and  there  is  not 
any  distinction  in  this  respect  between  one  kind  of  misdemeanor  uA 
another,  as  breach  of  the  peace  and  fraud.  Where  a  warrant  is  directed 
to  a  constable  in  his  official  character,  without  naming  him,  as,  '^Tothe 
constable  of  the  parish  of  W.,'^  the  warrant  ought  to  be  execated(<) 
within  the  limits  of  the  district  for  which  he  is  constable.  If  a  mr- 
rant  be  directed  to  a  constable  hj  naoM^  commanding  him  to  exeonfee 
it,(/)  thouffh  he  is  not  compellable  to  go  out  of  his  own  preomct,  yet 
be  may  if  he  will,  and  shall  be  justified  by  the  warrant  for  so  doi&g; 
but  if  the  warrant  be  directed  to  all  constables,  &c.,  generally,  it  sh^l 
be  taken  rcmectively,  and  no  constable  can  execute  the  same  out  of  hii 
precinct.  Where  a  constable,  authorised  by  a  warrantee  seise  certaiB 
articles  suspected  to  hare  been  stolen,  took  away  others  also,  not  speci- 
fied, nor  likely  to  furnish  evidence  as  to  the  identity  of  others;  it  mt 

ho\a&iy{g)  that  he  was  not  protected.  It  is  lawful  for  a  pri- 
[  *985  ]  Tate  person  to  do  anything  to  prevent  the  ^perpetration  of 

a  felony.  Hence,  the  imprisonment  of  a  husband  by  a  pri- 
vate person,  to  prevent  him  committing  murder  on  his  wife  is  just^ 
ble.(A)  So  if  two  persons  are  fighting,  and  there  is  reason  to  fear  thst 
one  of  them  will  be  killed  by  the  other,  it  i8*lawful  to  part  them  and 
imprison  them,  until  their  anger  is  cooled.(t)(l)  So,  too,  when  their 
affiray  has  ceased,  any  one  may  justify  imprisoning  them,  so  long  as 
they  show  a  disposition  to  renew  it.  (A;)  A  justice  of  the  peace  maj 
commit  a  feme  covert  who  is  a  material  witness,  upon  a  charge  of  felony 
brought  befo]:e  him,  and  who  refuses  to  appear  at  the  sessions  to  give 


fft)  Warwick  t.  Foulkei,  l2U.kW.  507. 

[ej  Mure  ▼.  Kaye,  4  Taant  84 ;  Ball  t.  £ooth^  3  Nev.  t  Man.  316. 
[a)  Fox T.  Gauntt  SB.  k  Ad.  798.   See  MathewM  t.  Biddtdph^  3  H.  &  Gr.  390;  4 Scott*i 
N.  R.  54. 

(e)  R,  T.  }r«6*,  B.  R.  Sittings  after  H.  3  Ifc  4  Geo.  lY.,  per  three  Jnatices,  ab9mU  0.  J.) 
\t,kQ,  288;  and  GladweUr,  Blake^  5  Tyrwh.  186 ;  1  Or.  M.  Ifc  R.  636. 

(f)  Tetffoltj  0.  J.,  in  case  of  The  VtUa^e  of  Chorley,  Salic.  175. 
\ff)  OroMter  y,  Cundey^  6  B.  J^  G.  333. 

\h)  Bandoock  T.  Baker,  3  Bos.  k  Pnl.  360.  (t)  3  Roll.  Abr.  559,  (B.)  pL  3. 

(k)  Timothy  v.  8impeon,  5  Tyrwh.  351 ;  1  Gr.  M.  J^.  R.  767.  See  Oramt  t.  Jfoter,  5  M. 
k  Gr.  133;  6  Scott,  N.  R.  46. 

(1)  A  sheriff,  where  process  is  resisted,  may-  talce  the  power  of  tiie  county,  if  neoesMiyi 
after  resistance,  to  execute  the  process.  And  a  private  individnal  may  in  sneh  csm. 
Justify  an  arrest  nnder  the  command  of  the  sheriff.  And  it  is  not  necessary  that  ilie 
sheriff  should  be  actually  present  when  the  arrest  is  made.  If  he  be  absent,  bat  actnally 
engaged  in  efforts  to  arrest,  he  is  to  be  deemed  constractirely  present.  As  iHiere  he 
kad  gone  four  miles  to  procure  (hrtber  assistance,  and  left  directions  with  those  alreedf 
engaged  to  make  an  arrest  if  possible  in  his  absence.  Coylee  t.  Burim,  10  Johas. 
Rep.  85.  • 


u.  n.  f   I. ) 


evideiiee  or  to  find  snretieB  for  her  appearaiic6.(2)    A  jiuitice  of  the 
peace  cannot,  for  a  contempt  of  himself  in  his  offioe,  commit(m)  for 
pnnishment  imless  bj  warrant  in  writing.(l)    In  general,  where  an 
affiraj  takes  plaoe  in  the  presence  of  a  con8table,(n)  he  may  keep  the 
parties  in  custody  until  the  aSSur  is  over,  or  he  may  carry  them  im«e- 
diatdijf  before  a  magistrate.(2)    But  to  justify  a  constable  in  appre- 
hending a  party  without  a  warrant  for  an  affray,  it  is  essential  that  the 
party  shonld  haye  been  engaged  in  the.  affiray,  and  that  the  constable 
shoiud  haye  had  yiew(o)  of  the  affiray,  while  the  party  was  so  engaged 
in  it,  and  that  the  affray  was  still  continnine  at  tne  time  of  the  appre- 
hension.   A  constable  may  justify  under  the  general  issue,  although 
he  acted  without  a  warrant,  proviaed  there  was  a  reasonable  charge  of 
felony  made ;  although  he  afterwards  discharges  the  prisoner  without 
taking  him  before  a  magistrate;  and  although  it  should  eyentually 
appear  that  no  felony  was  committed.    But  a  prirate  individual  who 
makes  the  charse  and  puts  the  constable  in  motion,  cannot  justify 
under  the  genenu  issue;  he  must  plead  the  special  circumstances,  by 
way  of  justification,  in  order  that  it  may  be  seen  whether  his  suspicions 
were  reasonable.(pV8)    If  a  plea  of  justification  consist  of  two  facts,^^) 
each  of  which  woula,  when  separately  pleaded,  amount  to  a  good  de- 
fence, it  will  sufficiently  support  the  justification  if  one  of  these  facts  be 
foand  by  the  jury.     Hence,  where,  to  an  action  for  false  imprisonment 
against  a  sherifif  he  pleaded  that,  at  the  time  when  the  trespass  was 
committed,  the  defendant  was  sheriff  of  the  county  of  S.,  and  in  that 
character  was  presiding  at  the  election  of  knights  of  the  shire  to  serye 
for  the  county  in  parliament;  and  because  the  plaintiff  assaulted  the 
defendant,  smd  made  a  ereat  noise  and  disturbance,  and  obstructed  the 
defendant  in  the  execution  of  his  duty,  he  ordered  a  constable 
*to  take  the  plaintiff  into  custody  and  carry  him  before  a  [  *986  ] 
J. P.;  and  the  jury  found  that  the  plaintiff,  who  was  a  free- 
holder, did  not  assault  the  defendant,  but  that  all  the  other  facts  con- 
tamed  in  the  plea  were  proved ;  it  was  holden,  that  that  part  of  the 
plea,  which,  the  jury  had  found,  constituted  a  good  defence;   for 

(Q  Bennet  v.  TToteofi,  3  H.  &  S.  1.    See  Evom  t.  Ree9^  12  A.  h  E.  56  ;  4  P.  &  D.  32. 

(m)  Mayhew  v.  Locke^  2  Marsh.  B.  377  ;  7  Taunt.  63,  8.  C. 

(n)  ChurMU  ▼.  Matthewt^  NuU^  and  £RUj  Somerset  Summ.  Ass.  1808,  BayUy^  J. 

lo)  Cook  T.  NeihereoU,  6  G.  &  P.  741,  Alderton,  B. ;  Baynet  v.  Brtwtier,  2  Q.  B.  375  ; 

1  G.  &  D.  669.    See  also  Timothy  t.  Smptony  I  G.  H.  R.  757 ;  5  Tjrwh.  244,  and  tti^a, 
(p)  JPClouffhan  ▼.  Clayton,  Holt's  N.  P.  G.  478,  Bayley,  J. 

(q)  Sp^bury  ▼*  MickUthwaite^  1  Taunt.  146.       . 

• 

(1)  Ehnr  Hx  s  Justice  haa  power  to  commit  for  a  contempt,  see  lAnmy  r.  Bmthsm, 

2  Bay,  S;  SUUe  ▼.  JohnM%^  Id.  386;  FUUr  y.  ProboitOj  2  Browne,  137;  Brooker  T.  Com^ 
MonmeaUh,  12  6.  Ifc  R.  176.    See  Com,  t.  RoberU,  4  Penn.  L.  J.  126. 

(2)  Any  person  whaterer,  if  an  aflhij  be  made  to  the  breach  of  the  peace,  may,  without 
a  warrant  from  a  magistrate,  restrain  any  of  the  offenders,  in  order  to  preserve  the  peace, 
but  after  tbara  is  an  end  of  the  a£fray,  they  cannot  be  arrested  without  a  warrant.  Per 
Cor.  in  PMO^w  r.  SSmil,  11  Johns.  486. 

(3)  An  oiBcer  in  the  army,  who  has  charge  of  a  soldier  nnder  arrest,  may  impose  npon 
him  during  his  confinement,  any  nsnal,  reasonable  and  proper  doties  and  restrictions. 
And  if  coercion  becomes  necessary,  e.  g.  chaining  the  soldier  to  a  gnn,  it  is  not  material 
whether  ench  coercion,  if  reasonable,  is  according  to  the  rules  and  articles  of  war.  It 
is  snifictent  if  it  be  according  to  the  rules  and  usage  of  the  corps.  Sehureman  t.  DibkOf 
14  Johns.  Rep.  236.  • 


BCPftlSORlCnT. 

althoagh  the  sheriff  had  not  any  authority  to  commit,  yet  it  iru  bis 
da^  to  presenre  order  and  decency  in  the  coonty  court. 

In  an  action  for  false  imprisonment,  if  the  defendant  can  takeadTia* 
tage  of  the  statute  of  limitations,  he  must  plead  that  he  was  not  gdltj 
within  four  years.     If  an  action  be  brought  for  detaining  plaintiff  in 

prison(r)  from to ,  and  defendant  plead  (as  he  may)  as 

to  part,  not  auilty  within  four  yearSj  plaintiff  may  reply,  that  it  to 
one  continued  imprisonment,  and  so  oust  the  defendant  of  the  benefit 
of  the  statute.  Where  a  declaration  for  false  imprisonment  against  A. 
and  B.  contained  two  count8,(«)  to  both  of  which  the  defendants  pleaded 
H^ot  Guilty y  and  justified  the  first  under  metne  proeesSyA^  as  the  plain- 
tiff in  that  action,  and  B.  as  the  bailiff;  and  the  plaintiff,  by  a  net 
assignment,  admitting  the  arrest  to  be  lawful,  replied  that  B.,  with  the 
consent  of  A.,  voluntarily  released  him,  and  that  they  afterwards  im- 
prisoned him  for  the  time  mentioned  in  the  first  count ;  the  plamtiff 
having  failed  in  proving  the  new  assignment,  by  not  showing  the  eon- 
sent  of  A. :  it  was  holden,  that  he  should  not  be  permitted  to  proTe  the 
same  trespass  against  B.  under  the  other  count.(l) 

'  (r)  Coventry  y,  Apsley^  Salk.  420.  (t)  Aikin9<m  T.  MatUaon,  3  T.  B.  lit. 

(I)  The  plaintiff  declared  for  an  assault,  battery  and  imprisonment,  and haTing proTed 
a  trifling  imprisonment,  (Emmett  y.  Lyne^  1  Bos.  k  Pal.  N.  R.  255,)  bot  not  any  \k\Xaj, 
obtained  a  verdict,  with  one  farthing  damages.  Sir  Jamet  Mantfieldj  C.  J.,  certi^ed 
under  stat.  43  Eliz.  c.  6.  An  application  was  made  to  the  court,  that  the  plaintiff  miglit 
have  full  costs,  notwithstanding  the  certificate,  on  the  ground  that  every  imprisonBiest 
included  a  battery,  and  consequently,  that  this  case  fell  within  the  exception  mentiooed 
in  the  statute ;  but  the  court  were  clearly  of  opinion,  that  the  plaintiff  was  deprived  of 
his  costs  by  the  certificate ;  observing,  that  it  was  absurd  to  contend  that  every  imprisoB- 
ment  included  a  battery.  It  may  be  remarked  that  Kenyan^  G.  J.,  had  ruled  othenrise 
in  Oxley  v.  Flower  and  another,  B.  R.  Middlesex  Sittings,  December  4th,  1800,  MSS.  In 
another  action  for  false  imprisonment,  the  Jury,  by  the  direction  of  the  C.  J.,  fousd* 
yerdict  for  the  plaintiff  with  It.  damages.  Erskine,  for  the  defendant,  requested  thi 
G.  J.  to  certify ;  but  he  refused,  oh  the  ground  taken  by  the  counsel  for  the  plaintiff  is 
the  preceding  case,  that  every  imprisonment  included  a  battery,  and  consequently  tint 
this  case  fell  within  the  exception  mentioned  in  the  statute.  It  might  be  inferred  tm 
the  preceding  case  of  Emtnett  v.  Zyne,  that  if  a  batteiy  were  proved,  the  judge  cooJd  not 
certify;  but  it  has  been  solemnly  decided  in  Wiffin  v.  JTinctfrcf,  2 New  R.  471,  thatwbeUKf 
there  be  proof  of  a  battery  or  not,  still  the  judge  may  certify,  with  respect  to  tte 
Imprisonment,  and  thereby  deprive  the  plaintiff  of  his  costs;  and  the  same  rule  holds, 
although  the  imprisonment  is  laid  in  a  separate  count.  Briggt  t.  Bowymj  2  Bingh.  333. 
To  a  declaration  in  trespass  for  assaulting  and  beating  plaintiff,  imprisoning  him  for » 
long  time,  and  during  that  time  tearing  his  clothes,  defendant  pleaded  the  general  i^<i 
and,  as  to  the  assaulting,  beating,  and  tearing  the  clothes,  a  justification.  Plaintiff 
replied,  that  the  detention  was  longer,  and  the  other  trespasses  committed  with  nore 
violence  -than  was  necessary  for  the  purposes  alleged  in  the  plea.  Issue  was  joined 
thereupon,  and  on  this,  and  the  general  issue,  plaintiff  had  a  verdict  for  one  ihilliag- 
The  judge  certified  to  deprive  of  costs  under  stat.  43  Elis.  c.  6,  s.  2,  and  did  not  certii^ 
under  stat.  22  k  23  Gar.  2,  c.  9,  s.  136,  that  a  battery  was  proved.  Held,  (J9mwv./^. 
3  Ad.  ft  Ell.  711,)  1.  That  as  the  action  appeared  to  be  for  a  battery,  the  judge  conldsflt 
certify  under  stat  43  Eliz.  2.  That  the  battery  was  admitted  on  the  record,  and  there- 
fore the  plaintiff  was  entitle  dto  full  costs  without  a  certificate,  under  stat.  22  ft  33  Otf. 
2,  c.  9.  In  an  action  for  flalse  imprisonment  against  two,  where  eeveral  damages  an 
given,  the  plaintiff  may  cure  the  irregularity  by  entering  a  fioUe^otegut  against  one, a^ 
taking  judgment  against  the  other.  HoUey  v.  i/a,  3  Wend.  360 ;  CfruUand  v.  /1^ 
6  S.  ft  R.  413.  It  is  no  defence  that  plaintiff  has  assigned  his  interest  in  the  action  to  a 
third  person.  Chapman  v.  Dyett,  11  Wend.  31.  Former  recovery  against  a  joint  tre^ 
passer  is  a  bar  to  the  action.  Davit  v.  Seott^  1  Blackf.  169.  After  judgment  by  de&oit 
on  a  writ  of  inquiry,  evidence  tending  to  show  no  right  of  action,  is  inadmissible  ia 
mitigation  of  damages.  Fotter  v.  Smithy  10  Wend.  377.  Text  and  notes  to  former  editioft. 


iHstnuurox.  ggg 

0o$t8. — ^If  the  damages  are  less  than  40«.  the  plaintiff  is  not  entitled 
to  recover  costs,  unless  the  jad^e  immediately  after  trial  certify  that 
the  trespass  or  grievance  was  wilful  and  malicious.  See  stat.  3  &  4 
Vict.  c.  24,  8.  2,  antCj  p^38. 
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[  *988  ]  *L  Of  In$uranee  in  ffeneral.{l) 

Ibtsitbanob  18  an  agreement  whereb  j  one  party,  in  consideration  of 
a  sum  of  money,  either  given  or  contracted  for,  undertakes  to  pay  to 
the  other  party  a  certain  sum  of  money  upon  the  happening  of  some 
events.  A  policy  of  inmiranee  is  the  instrument  in  which  the  terms  of 
this  a^eement  are  set  forth.  To  this  instrument  the  insurer  having 
subscnbed  his  name,  and,  in  the  case  of  marine  insuranoes,  the  sun 
which  he  undertakes  to  pay  in  case  the  contingency  happens,  is  termed 
the  ifuurer  or  underwriter.  The  sum  of  money,  received  by  the  in- 
surer as  a  consideration  for  his  undertaking,  is  termed  the  premium; 
and  the  party  protected  by  the  insurance,  the  imured  or  aesured.  The 
subject-matter  of  insurance  is  as  various  as  the  different  species  of  pro- 
perty, and  the  different  ri^ks  to  which  they  may  be  exposed.  In  some 
cases,  however,  a  contract  of  insurance  may  be  void,  as  being  against 
the  policy  of  the  common  law ;  in  other  cases,  as  being  contraxy  to  the 

express  provisions  of  a  statute.(2)  These  are  the  only  Ihnits 
[  *989  ]  to  the  suDJect  of  insurance.    '^The  following  sections  will  be 

confined  to  an  investigation  of  three  species  of  insurance 
only : — ^1.  Marine  insurance.  2.  Insurance  upon  Uves*  8.  Insurance 
against  losses  by  fire.(8) 


(1)  Uniformity  of  decision  among  the  several  states,  on  questions  connected  witli 
insurances,  is  of  vast  importance  to  th6  mercantile  commnnitj,  and  that  considerttios 
alone,  in  tlie  absence  of  ali  motive  or  obligation  to  the  contraiy,  shonld  induce  tb« 
sanction  of  principles  established  in  sister  states.  AUtgr^  r.  Maryland  Ins,  C^ 
2  Qill.  k  J.  136. 

(i)  The  interference  of  the  legidatnre  has  frsquentlj  been  deemed  necessaiy  to  pro- 
viae  against  the  mischieft  arising  fh)m  insurances  calculated  merely  to  excite  asd 
encourage  a  spirit  of  gamiuff,  and  therebj  to  subrert  the  morals  and  impair  the  indtu^ 
trious  habits  of  the  people.  See  the  stat.  9  Ann.  c.  6,  t.  5t,  wherebj  a  penalty  is  imposed 
on  persons  setting  up  offices  fbr  making  assurances  on  marriages,  births,  christenings, 
and  serrica.  See  also  stat.  27  Geo.  IIL  o.  1,  against  fraudulent  insuranoea  upon  loctei; 
ticketo. 

(3)  A.,  wrote  by  mail  to  B.,  inquiring  on  what  terms  he  would  insure  his  (A-'s)  Tessel 
On  tne  Ist  of  January,  B.  wrote  that  be  would  insure  it  at  a  certain  rate.  On  the  Id, 
B.  wrote  another  letter  declining  to  take  the  risk.  A.,  before  he  receired  the  last  letter, 
put  into  the  post-office  an  answer  to  B.'s  first  letter,  acceding  to  the  terms  proposed. 
Held,  that  B.  had  not  made  a  contract  JfCulkmgh  y.  Ua^le  Im,  Co.^  1  Pi^  27S. 
Where  an  application  was  made  on  behalf  of  plaintiff,  who  lired  in  one  town,  to  deta- 
dants,  whose  office  was  in  another,  and  defendants  stated  the  terms,  prepai«d  a  writtei 
application,  and.  a  premium  note  dated  16th,  to  be  signed  by  plaintiff,  and  on  their  being 
returned  by  mail,  a  policy  of  same  date  was  to  be  forwarded.  The  plaintiff's  agent  pi«- 
sented  the  written  application  and  note  to  him  on  the  28th,  at  the  place  where  he  resided, 
and  tLey  were  signed  and  left  with  such  agent  forthwith,  for  the  purpose  of  being 
returned  to  defendants.  There  was  a  mail  every  Saturday,  and  tiiese  papers  were  mailed 
and  returned  on  Saturday  the  3d  of  the  succeeding  month ;  the  buildings  haying  bees 
destroyed  on  the  3 Ist,  preceding.  Held,  defendants  were  not  bound  to  execute  the  policj. 
Thayer  y.  Mid,  M,  L  Co.j  10  Id.  326.    See  1  Parsons  on  Contr.  406,  note  {k). 
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n.  Of  Marine  Imuranee.  p.  939 ;    The  Policy  p.  939 ;  Different 
Kindi.  p.  940 ;  Bequisvtee.  p.  941 ;  MtUe  of  Oonstructian.  jp.  955. 

Of  Marine  Insurance. — ^Marine  insurances  are  made  for  the  protec- 
tion of  persons  haying  an  interest  in  ships,  or  goods  on  board,  from  the 
loss  or  ciamase  which  may  happen  to  them  during  a  certain  yoyage,  or 
a  fixed  period  of  time.(a)  Insurance  on  ships  ana  merchandize  greatly 
conduces  to  the  advancement  of  trade  and  navigation,  and  the  extension 
of  commerce,  by  dividing  a  risk  which  might  be  ruinous,  and  enabling 
parties  to  undertake  lareer  adventures  than  it  would  otherwise  be  pru« 
dent  for  them  to  undortue.  The  nature  of  this  contract  is  a  oontraet  of 
indemnity,(i)  and  this  principle  ought  always  to  be  kept  in  view  in  con* 
siderinff  questions  rektive  to  insurance.  But  although  indemnity  is  the 
principle  of  insurance,  yet  the  contract  of  insurance  is,  like  otiier  con- 
tracts, subjeet  to  explanation  a&d  eonstruction,  regulated  in  some  coim* 
tries  by  positive  law,  in  this  country  by  usage  ;(<?)  and  it  will  be  found, 
that  absolute  and  perfect  indemnity  cannot  be  attained  in  all  cases  and 
under  every  possible  event*  One  familiar  instance  may  be  mentioned : 
if  goods  sustain  damage  on  the  voya^,  but  arrive  at  the  place  of  destina- 
tion, the  freight  may  become  payable,  although  by  reason  of  the  damage 
the  value  of  the  goods  may  fall  short  of  the  amount  of  freight ;  but  the 
freight  eannot  be  added-  to  the  amount  of  damages,  and  t^e  assured  has 
not  a  perfect  indemnity  for  his  loss. 

The  Policy. — The  policy  of  insurance,  which  has  been  defined  to  be 
the  instrument  in  which  the  terms  of  the  agreement  are  set  forth,  is 
generally  printed,  with  a  few  terms  superadded  in  writing,  calculated 
either  to  control  and  confine,  or  to  enlarge  and  extend,  the  printed 
kugua^e,  and  thereby  to  render  it  subservient  to  the  intention  of  the 
parties  m  the  particular  contract.  The  form  of  the  policy  is  at  this  day 
nearly  the  same  as  that  anciently  used  among  merchants  ;(1) 
every  policy  still  referring  to  those  made  in  ^Lombard  Street,  f  ^940  ] 
where  the  Italians  (who  introduced  them  into  England)  used 
to  meet  at  a  house  called  the  !^wn-house,  or  Lombard,,  for  transacting 
business,  before  the  building  the  Boval  Exchange.  The  instrument  is 
inaccurate  and  ungrammatical;  but  having  acquired  a  sense  from  judi- 
cial decision  and  the  usage(2)  of  trade,  it  may  be  safer,  to  adhere  to  the 
old  form  than  to  substitute  another,  though  mere  correct.  It  is  a  simple 
contract,  by  which  the  heir  is  not  bound,  although  the  word  ^^ heirs"  is 
erroneously  used  in  the  present  form  of  the  policy.  The  parties  are 
bound  by  the  contents  of^the  instrument,  and  will  not  be  permitted  to 

ia\  Marsh.  2. 

{h)  OodsaU  Y.  BoltUro,  9  East,  81,  recognized  bj  Lord  MUnborouffh^  in  Bamhridge  v, 
^«iZ(Ofi,  10  East,  344. 
(e)  Per  Lord  TmiUrden^  deUvering  judgment,  WtnUr  v.  Ealdmand^  2  B.  &  Ad.  666. 

(1)  See  the  form  of  policj  of  insurance  used  in  London  on  ship  or  goods,  in  the 
appendix  to  Mr.  Justice  ParkM  valuable  treatise.  See  the  Scotch  form,  in  Miller's  Ele- 
ments of  tiie  Law  relating  to  Insurances,  8to.  1787,  p.  30. 

(2)  How  fiftr  the  words  of  this  written  instrument  ought  to  be  controlled,  or  any  words 
supplied  from  the  usage  of  merchants,  is  a  question  which  deserves  great  consideration, 
as  it  may  affect  a  main  principle  in  the  law  of  evidence. 
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give  parol  evidence  eontradicting(<2)  or  re8training(«)  the  express  terms 
thereof.(l) 

A  mistake  in  a  poliey  may  be  altered,  by  eomenty  after  it  is  unde^ 
written.(/)  In  a  case  where  the  clerk  of  the  underwriter  had  been 
gnilty  of  a  mistake,  and  had  not  pursued  the  written  instruction  of  the 
underwriter,  a  court  of  equity  decreed  relief.(^)  A  policy  was  executed 
by  defendant  in  the  printed  form(A)  without  any  specific  subject  of  in- 
surance being  inserted  in  writing,  or  value  declared.  The  subject- 
matter  was  afterwards  added  in  writing,  and  the  addition  signed  by  other 
underwriters.     It  was  holden,  that  the  assured  could  not  recover  against 

(d)  Kaine§  ▼.  Kniffhtlfj  Skinn.  54.  See  also  ffenkU  t.  Ths  Royal  Exek,  An.  Cvmf^ 
\  Yes.  317 ;  Hoart  t.  OraKcm^  3  Campb.  57 ;  Meyer  t.  Everth,  4  Gampb.  22. 

(e)  Weston  ▼.  Emee^  1  Taunt  115.  (/)  Baiet  y.  Orabham^  Salk.  444. 
1^^  MotUvx  y.  (?ov.  and  Camp,  of  London  Asntrancej  1  Atk.  545. 

(A)  Langhom  ▼.  Cologan,  4  Taunt.  330. 

(1)  Whore  a  policy  wae  against  "  the  same  risks  as  are  contained  in  aU  regular  polida 
of  insurance/'  it  was  held,  Siat  a  loss  by  capture  was  within  the  policy,  and  that  parol 
eyidence  was  not  admissible  to  prove  that  the  parties  understood  it  as  ooyering«M  HA 
only.  Levy  y.  Merrill^  4  Qreenl.  180.  'Eyidence  that  a  policy  executed  m  blank  is  deemed 
by  insurance  companies  and  merchants  equivalent  to  a  policy /or  aeeomnt  ofwhomkmag 
etmeem^  is  inadmissible.  Turner  y.  Burrowt^  8  Wend.  144.  The  slip  or  application  for 
insurance  is  inadmissible  to  show  the  parties'  intention.  In  a  court  of  law,  it  is  props 
evidence  only  to  show  misrepresentation.  In  equity,  it  may  be  used  to  comet  the 
policy.  Dow  y.  Wheitenj  lb.  160.  Evidence  may  be  given  to  show  that,  according  to 
usage  of  insurance  companies,  the  word  cargo  covers  live  stock.  Alieyre  v.  Marf^ead 
Ine.  Co,j  3  Oill  ft  J.  136.  A  description  of  a  bailding,  "  as  a  frame  house  filled  in  witb 
bricks,"  may  be  explained  by  proof  of  a  utayey  as  between  insurers  and  insured,  as  to 
tiielr  particular  meaning."  Fowler  v.  AStna  Ine.  Co.,  7  Wend.  270.  On  apoUcy  ou^mA 
a%U  tkud  proceeds  AofiM,  evidence  may  be  given  that  by  usage  the  word  jM-oeMA  coven  the 
identical  yoode  brought  back  again.  Dow  v.  Whetten,  8  Id.  160.  The  intent  and  mesa- 
ing  of  the  parties  are  to  be  regarded  more  than  the  strict  and  literal  sense  of  the  wordi 
in  construing  policies  of  iiy^nrance.  Croee  y.  ShutUffcj  2  Bay,  220.  Where  any  of  the 
terms  used  in  a  policy  haye,  by  the  known  usage  of  trade,  or  by  use  and  practice,  si 
between  assurers  and  assured,  acquired  an  appropriate  sense,  they  are  to  be  constnied 
according  to  that  sense.  Coit  v.  Commercial  Ine.  Co.^  7  Johns.  385.  The  words  in  s 
policy,  "for  whom  it  may  concern,"  imply  an  agency,  and  look  to  the  principal,  who» 
existence  may  be  proved  by  letters,  ftc,  on  the  triid.  Neweon  y.  Douylaee,  7  Har.A  J. 
417.  A  policy  is  not  invalid  because  it  has  no  written  date.  Lee  y.  JTom.  Im.  Co^ 
6  Mass.  208.  No  precise  form  of  words  is  required  to  raise  up  a  contract  of  insurance; 
and  if  the  words  used  express  it,  witb  the  Intention  of  the  parties,  it  will  be  safficieBt 
Scr^a  y.  Ine.  Co.  N,  America^  2  Wash.  0.  G.  107.  The  usage  of  trade  must  be  taken  iite 
consideration  in  the  construction  of  policies  of  insurance,  ffaneex  v.  FUhn^  Im.  €e^ 
3  Snmner,  132.  A  policy  referring  to  the  usages  of  London  as  the  standard  by  wbick 
its  liabilities  are  to  be  fixed,  wYll  be  construed  according  to  those  usages  only.  UniM 
Banky.  Union  Ine.  Co.,  Dudley,  S.  G.  171.  Evidence  is  admissible  to  prove  a  usage 
among  owners  of  whale  ships  and  underwriters  to  treat  a  policy  of  insurance  on  outfits 
as  covering  one  quarter  part  of  the  catchings.    Maey  y.  UliaUny  Ine,  Co.,  9  Mete  354. 

Insurance  was  effected  on  a  vessel  for  and  during  twelye  calendar  months,  with  libertj 
of  the  globe,  and  if  at  sea,  at  the  expiration  of  the  twelve  months,  the  risk  to  contiBse 
at  the  same  rate  of  premium  until  her  arrival  at  her  port  of  destination  in  the  United 
States.  Held,  that  evidence  was  admissible  to  prove  that  the  yoyage  described  in  the 
policy  was  knowq  among  merchants  and  underwriters  as  a  trading  voyage,  and  that  oa 
such  a  yoyage,  under  such  a  policy,  it  is  the  usage  of  traders  that  the  vessel  insortd 
should  sail  for  any  part  of  the  globe  to  which  she  can  get  freight  at  any  time  daring  the 
twelve  months;  and  that  by  the  usage  of  trade  she  continued  to  be  covered  by  snch  pdic? 
during  such  voyage,  after  the  expiration  of  said  twelve  months,  and  that  snch  nsage 
was  well  known  to,  and  acted  on,  by  the  underwriters  of  this  port.  Eyre  v.  Marine  ht. 
Co.f  5  Watts  k  Serg.  116.  Policies  of  insurance  are  always  construed  libezally,  si>4 
rarely,  if  it  is  possible,  subjected  to  any  critical  strictness,  or  any  technical  interpretatioB. 
Palmer  y.  Warren  Ine,  Co,,  1  Story,  360. 
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defendant,  who  had  not  signed,  on  the  contract,  as  it  stood  altered  by 
the  insertion.  So  if  the  assured,  after  sabscription  by  the  underwriter, 
strikes  oat  with  a  pen  the  time  of  warranty  of  sailing,  which  stood  in 
the  body  of  the  policy,  and  inserts  in  a  memorandum  in  the  margin  a 
different  time  for  sailing,  which  the  underwriter  does  not  sign,  the 
policy  is  thereby  destroyed.(t)  But  an  immaterial  alteration  will  not 
vitiate  the  policy. (i)(l) 

Different  kinds  ofPolicieB, — Policies  are  of  four  different  kinds :  1. 
An  interest  policy.  2.  A  wager  policy.  8.  An.  open  policy.  4.  A 
yalaed  policy : — 1.  An  interest  policy  is,  where  the  assured  has  a  real, 
substantial  assignable  interest  in  the  thing  insured.(Q(2)     2.  A  wager 

(t)  Fairlie  y.  Chritde,  7  Taant.  416.     See  also  Campbell  Y.  ChrUiie^  2  Stark.  64,  to  the 
same  effect 
[k)  Sanderson  T.  Symonda^  1  Brod.  k  Bing.  426.  (I)  Hanhall,  199. 

(1)  Equity  does  not  iDterpose  in  insurance  cases,  unless  there  be  some  extraordinary 
circamstances ;  Charleston  Int.  Co.  ▼.  Potter^  3  Dessaus.  6 ;  or  unless  there  be  clear  and 
satisfactory  proof  of  the  mistake.  Chaves  ▼.  Boston  Marine  Ins.  Co,^  2  Cranch's  Rep.  419; 
Lyman  ▼.  'United  Ins.  Co.,  2  Johns.  Ch.  63 ;  8.  C.  17  Johns.  Rep.  See  Brightly's  Eq. 
{  38;  1  Story's  Eq.  Jur.  {  158. 

(2)  The  term  interest,  as  used  in  regard  to  the  right  to  insure,  does  not  necessarily 
imply  any  property  in  the  subject  of  insurance.  Buck  ▼.  ChesapeaJte  Ins.  Co.,  1  Pet.  1 63. 
One  may  insure  his  equitable  interest  in  property  the  legal  title  to  which  is  in  another. 
Oliver  y.  Green,  3  Mass.  133 ;  Locke  v.  North  American  Ins.  Co.,  13  Id.  61 ;  Bartlett  T. 
Walter^  lb.  267.  A  bond  fide  equitable  interest,  of  which  the  legal  title  is  in  another, 
may  be  insured  under  the  name  of  property,  and  the  applicant  is  not  bound  to  state  his 
interest,  unless  it  is  particularly  inquired  by  the  insurer.  TyUr  v.  Mtna  Ins,  Co., 
12  Wend.  507  ;  S.  C.  16  Id.  385.  Different  parties  having  different  interests  in  the  same 
subject-matter  may  severally  procure  insurance  of  their  several  interests.  Higginson  y. 
Dall^  13  Mass.  96 ;  Locke  y.  North  American  Ins.  Co.,  lb.  61.  Profits  may  be  insured  by 
one  who  has  not  the  absolute  property  in  the  goods,  by  a  valued  policy,  honestly  made. 
French  v.  Hope  Ins.  Co.,  16  Pick.  397 ;  Locke  v.  North  American  Ins.  Co.,  13  Mass.  61. 
Ttie  owner  of  a  ship  mortgaged  to  her  full  value,  siill  has  an  insurable  interest.  Hig" 
gmson  v.  Doll,  13  Mass.  96 ;  Gordon  v.  Mass.  Ins.  Co.,  2  Pick.  249.  A  mortgagor  may 
insure  his  equitable  interest.  Strong  y.  Man^i^aiUurers^  Ins.  Co.,  10  Id.  40;  Curry  v.  Com^ 
monwealth  Ins.  Co.,  lb.  535.  An  interest  in  the  vessel  and  cargo  gives  an  interest  in  the 
profits  of  the  voyage,  which  may  be  insured.  Fosdick  v.  Norwich  Ins.  Co.,  3  Day,  108. 
The  hirer  of  a  vessel,  who  contracts  to  keep  her  insured,  has  an  insurable  interest. 
BartleU  v.  Walter,  13  Mass.  267. 

A  cestui  que  trust  may  insure  his  interest  in  the  trust  property.  Gordon  v.  Mass.  Ins* 
Co.,  2  Pick.  249.  Whether  a  lien  on  goods  is  an  insurable  interest  or  not,  if  the  goods 
ttiemselves  are  insured  by  the  person  claiming  the  lien  as  agent  for  the  owner  of  the 
goods,  he  cannot  recover  as  for  a  total  loss  in  an  action  upon  such  policy  when  the  goods 
hare  been  restored  to  the  owner,  and  the  owner  does  not  satisfy  the  lien.  Donath  y, 
2ns.  Co.,  4  Dall.  463.  They  may,  however,  recover  in  such  case  for  the  partial  loss  sus- 
tained by  the  owner  of  the  goods.  lb.  As  to  what  lien  on  the  ship  and  goods  constitute 
an  insurable  interest.  Russell  v.  Ins.  Co.,  lb.  421.  By  a  policy  on  vessel  and  cargo,  a 
party  having  a  lien  for  advances,  or  a  special  ownership  and  possession,  may  protect  bis 
interest  in  the  vessel  and  cargo  to  the  extent  of  his  advances  and  lien.  Seamans  v. 
Loring,  1  Mason,  127.  A  supercargo  assigns  his  commissions,  in  case  of  his  death  during 
the  voyage,  to  a  creditor,  for  the  payment  of  a  debt ;  it  was  held,  that  the  assignee's 
interest  in  the  voyage  was  insurable.  Wells  v.  Philadelphia  Ins.  Co.,  9  S.  ft  R.  103.  The 
commission  of  a  master  is  an  insurable  interest  Holbrook  v.  Brovm,  2  Mass.  280.  The 
purchaser  of  a  vessel  on  which  there  is  a  bottomry  bond  without  h'is  knowledge,  may 
insure  his  interest.  WUUams  v.  Smith,  2  Gaines,  13.  A  supercargo  was  to  receive,  as 
his  compensation,  a  g^ross  sum  out  of  the  proceeds  of  the  return  cargo,  or  a  part  of  the 
cargo  to  that  amount,  on  arrival  at  the  place  where  the  voyage  was  to  terminate.  On 
the  vessel's  return  voyage  she  was  compelled  to  put  into  a  port  of  necessity',  where  the 
voyage  was  broken  up  and  the  vessel  and  cargo  sold.  The  supercaigo  cannot  claim 
compensation  of  his  employers;  but  it  being  an  insurable  interest,  if  an  insurance  has 
been  effected,  there  being  a  total  loss,  he  may  recover  the  whole  from  the  underwriter. 
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polioj  18  mn  inraranoe  founded  on  an  imaginary  riek^  wbere  the  aarared 
has  not  any  interest  in  the  thing  insured,  and  conseqnentlj 
[  *941  ]  cannot  sustain  any  injury  by  the  happening  of  the  event  ^ 
Bured  against  8.  An  open  policy  is,  where  the  ralue  of  iia 
thing  insured  is  not  inserted  in  the  poboy,  and  must  therefore  be  pro?ed 
at  the  trial,  if  a  loss  happens.  4.  A  valued  policy  is  where  the  vihn 
of  the  thins  insured  has  been  settled  by  agreement  between  the  partial, 
and  diat  Talue  inserted  in  the  policy  in  the  nature  of  liquidated  damages, 
so  as  to  supersede  the  necessity  of  proving  it,  in  case  of  a  total  losi. 
The  custom  of  making  valued  policies  arose  soon  after  the  stat.  19  Geo. 
II.  c.  8T,  and  such  policies  were  decided  to  be  legal  by  Lee^  C.  J. ;  siiMe 
which  time  the  constant  usage,  in  case  of  a  total  loss,  has  been  to  let 
the  valuation  stand,  and  the  parties  are  estopped  from  altering  it 
That  statute  was  made  in  order  to  prohibit  mere  wagering  policies  by 
persons  insuring  who  had  no  interest  in  the  thing  insured,  and  therefore 
It  avoids  policies  made,  intereH  or  no  inUrutj  or  without  further  proof  of 
interest  wan  the  policy  itself.  The  eflect,  therefore,  of  a  valued  poliej 
is  not  to  conclude  the  underwriter  from  showing  that  the  assured  bad 
no  interest,(9ii)  and  that  in  fact  it  was  a  mere  wagering  policy  within 
the  statute ;  but  in  order  to  avoid  disputes  as  to  the  quantum  of  the 
interest  of  the  assured,  the  parties  agree  that  it  shall  be  eetinnated  at  a 
certain  value.  If  goods  are  fraudulently  overvalued  in  a  policy  of  in- 
surance, with  intent  to  cheat  the  underwriters,  the  contract  is  entirdj 
vitiated,  and  the  assured  cannot  recover  even  for  the  value  actually  oa 
board.(n)(l)    K.,  an  East  India  captain,  having  borrowed  money  of  B., 


! 


m)  P«r  Lowrm0€,  J.,  in  8kaw€  r,  Mron,  2  EmI,  116. 
n)  Haiffh  t.  i><  la  CowTj  3  C«mpb.  319. 


JV«ir  Tork  Ins.  Co.  T.  Romen^  1  Johns.  616.  An  interest  does  not  cease  to  be  insanble 
in  the  progress  of  the  Tojage  simply  because  it  is  subject  to  contingencies,  or  hu  not  at 
the  moment  anj  thing  corporeal  or  tangible  to  which  it  is  attached.  Hane&x  r.  f^tkof 
Iiu.  Co.f  3  Sumner,  132.  A  lien,  or  an  interest  in  the  nature  of  a  lien,  is  an  intvrtbl* 
interest;  and  it  will  make  no  diiference  if  the  partj  has  a  right  to  pursue  his  debtor  per- 
sonally for  the  debt  on  account  of  which  the  lien  attached.  lb.  Part  of  a  ship's  eupi 
was  destroyed,  and  the  ship  was  injured ;  the  master  returned  to  the  port  of  departure, 
and  restored  the  sound  part  of  the  cargo  to  tbe  shipper,  as  It  could  not  be  forwarded  it 
a  lower  rate  of  flight;  and  it  was  held,  that  the  insurer  of  the  freight  was  liable  for  the 
loss  of  freight  on  the  part  of  the  cargo  destroyed  alone.  JtOaw  r,  Ooean  Int.  €9^ 
23  Pick.  405.  A  commission  merchant,  to  whom  the  cargo  of  a  vessel  is  consigned  for 
sale,  has  an  insuiable  Interest  in  his  expected  commissions,  and  may  insure  the  saae 
while  the  vessel  is  on  her  voyage.  Pvtnan  t.  MeramHU  Marine  Int.  Co.^  5  If  etc  38& 
A  vendee,  having  made  part  payment,  has  an  insurable  interest,  even  if  die  legal  title 
has  not  passed  to  him.  Kidw  v.  Ocian  Ina,  Co.^  20  Pick.  259.  See  1  Amould  on  lu- 
149-281,  and  notes  to  Am.  ed. 

(1)  The  contract  in  a  valued  policy  is  to  pay  the  assured  the  whole  valuation,  if  ths 
subject  of  the  policy  be  lost ;  and  the  valuation  in  the  policy  is  conclusive  as  to  the 
amount  df  the  recovery,  if  the  subject  be  lost  by  the  perils  insured  against,  unless  thac 
be  fhcud  or  imposition  in  fixing  the  value.  Whitnty  v.  Am.  Ins.  Co.,  3  Cow.  210. 
Where  a  vessel,  insured  on  a  valued  policy,  is  captured  as  a  prise  and  abandoned  to  tbe 
underwriters,  and  is  redelivered  on  bail,  on  a  valuation  by  the  prize  court,  the  valuatios 
in  thspoUejfj  and  not  that  of  the  prise  court,  regulates  the  damages.  Lovering  v.  JKr- 
ckanttf  Ins.  Co.,  12  Pick.  348.  Where  a  policy  against  fire  provides,  *<that  insurer  sktU 
not  be  liable  for  more  than  the  sum  insured  in  any  case  whatever,''  and  he  pays  apartiil 
loss,  and  afterwards  a  total  loss  ensues,  be  Is  liable  only  for  the  balance,  dnry  v.  Com. 
Ins.  Co.,  10  Id.  586.  A  valued  policy  is  in  general  conclusive,  both  as  to  the  value  of 
the  property  and  of  the  interest  thai  valuation  is  sufficient  to  cover ;  but  this  ceases  to 
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in  order  to  secure  R.,  arranged  with  P.  that  E.  shoidd  draw  in  jEayoor 
of  R.  bills  on  C.  (P/s  agent  in  Calcutta,)  payable  thirty  days  after  the 
arriyal  of  the  ship  B.,  wnich  bills  B«  was  to  indorse  to  P.,  and  P.  was  to 
negotiate  on  Oalcntta  upon  K.'b  consigning  to  0.  goods  to  double  the 
amount  of  Uie  bill ;  it  was  holden,{o)  first,  <£at  P«  had  no  insurable  in« 
terest  in  these  hills ;  secondly,  that  oTen  supposing  he  had,  he  couM 
not  recover  upon  a  policy  describing  them  as  Inlls  of  exchange* 
JRequmtes  of  the  jPol%cy,{iy^IiL  order  to  illustrate  the  nature  of  the 

(o)  Palmer  t.  Pratt,  3  Bingh-  185. 


be  obligtttory  if,  from  any  circamstances,  it  fails  to  afford  such  standard,  as  where  the 
loss  is  partial,  or  the  property  has,  bj  firatid  or  accident^  been  greatly.  OTerrated.  Wattom 
T.  /m.  Co.  o/Ji,  Aner.f  3  Wash.  C.  C.  1*  Insurance  upon  an  estimated  value  concludes 
the  insurers,  in  the  absence  of  fraud.  Howell  v.  Cfineinnati  Ine,  Co.,  7  Ham.,  Part  1st, 
284.  Every  policy  on  profits  is  necessarily  a  valued  policy.  Mtemford  v.  Jffallett,  1 
Johns.  438.  Under  the  usual  form  of  policies,  in  estimating  the  value  of  the  vessel,  the 
valuation  in  the  policy,  exclusive  of  the  premium,  is  to  be  taken  as  the  value  of  the  ves- 
sel Crook  V.  Commonwealth  Int.  Co.,  2X  Pick.  456 ;  ffaU  v.  Ocean  Int.  Co.,  lb.  472. 
Consult  1  Arnould  on  Ins.  17-20. 

(1)  Mr.  Duer  remarks  that,  "in  this  country,  there  is  no  statute  in  any  of  the  states, 
that  requij^es  that  the  contract  of  insurance  ahall  be  iavrriting ;  and  upon  Uie  principles 
of  the  common  law,  an  unwritten,  or,  in  technical  language,  a  parol  agreement,  is  doubt- 
less sufficient ;  but  as  the  usage  of  a  written  contract  has  long  and  universally  prevailed, 
it  has  probably  acquired  the  %>rce  of  law,  and  it  is  doubtful  whether  an  action  upon  a 
contract  merelyoral,  would  now  be  sustained."  1  Duer  on  Ins.  80.  The  contract  is  uni- 
versally understood  and  spoken  of  as  being  written.  1  PhiU.  Ins.  8.  See  1  Duer  on  Ins. 
61, 100,  101,  in  notes  :  Morgan  v.  Mather,  2  Vesey,  Jr.,  and  note ;  Smith  v.  £dm,  4  Yeates, 
468.  In  Cockerill  v.  Cmdnnaii  Mutual  Ine.  Co.,  16  Ohio,  148,  it  was  held,  that  a  policy 
of  inanrance  must  be  in  writing. 

The  foundation  of  aU  insuraaees,  unless  of  the  wager  k^ud,  is  the  real  value  of  the 
thing  insured.  In  a  valued  policy  the  parties  agree  upon  the  value ;  in  an  open  policy, 
the  assured  is  bound  to  prove  it,  and  the  assurers  to  pay  it,  whatever  it  may  be.  SneU 
V.  Pelaware  fn».  Co.,  I  Wash.  G.  C.  509.  In  an  action  on  a  poUcy  of  insurance  against 
fire,  the  plaintiff,  on  the  trial,  must  prove  that  he  had  an<insnrable  interest  in  the  pre- 
mises, before  he  can  recover.  Illiiois  MtUtuU  Fire  Ine.  Co.  v.  MareeiUee  Man.  Co.,  1 
Oilm.  236 ;  OUbert  v.  North  Jimer.  Ine.  Co.,  23  Wend.  43.  But  it  is  not  necessary  to 
state  the  nshiure  of  his  interest  in  the  affidavit,  wbloh  is  a  part  of  the  preliminary  prooft. 
lb.  Insufl^nce  on  ]voperty  in  which  a  husband  is  tenaot  by  the  curtesy,  is  valid,  and 
he  has  a  Tight  to  the  amount  of  the  insurance  in  case  the  policy  is  forfeited,  fns.  Co.  v. 
Drake,  2  B.  Monr.  47. 

Whetiier  alterations  or  additions  made  to  a  house  insured  against  fire,  Inerease  the 
lisk  or  not,  is  a  question  of  fact  for  the  jury  to  detemuM.  Curry  v.  Cofnmonu^U$h  Ine* 
Co.,  10  Pick.  635 ;  Jolly  v.  Ine.  Co.,  1  Har.  k  Gill,  295.  Any  misrepresentation,  which 
induces  the  underwriter  of  a  policy  of  insurance  to  charge  a  less  premium  than  he  would 
have  done  had  he  known  ail  the  facts,  wiU  vitiate  a  policy.  Columbian  Int.  Co.  v.  Law» 
fence,  2  Pet.  25.  Either  an  equitable  interest,  or  an  interest  held  under  an  executory 
contract,  as  under  a  mortgage,  may  be  insured.  lb.  A  consignee,  insuring  goods  "by 
him  held  in  trust,"  covers  only  his  interest  in  them.  Parkty.  General  Interett  Atturanet 
Co.,  5  Pick.  34.  The  words  **  stock  in  trade''  in  a  policy,  include  the  tools,  fixtures,  and 
implements  necessary  to  carry  on  the  business,  as  well  as  the  materials  used  by  the  me- 
chanic. Moradinger  v.  Meehania^  Int.  Co.,  2  Ball,  490.  The  terms  "  ftklse  swearing"  in 
a  policy,  means  swearing  intentionally  to  the  existence  of  property  which  the  insured 
has  not  lost,  or  to  a  statement  under  oath,  overcharging  the  property  destroyed,  or  con- 
cealing that  which  was  saved.  lb.  Only  the  parties  in  interest  at  the  time  when  the 
policy  was  made,  and  at  the  time  of  the  loss,  can  recover.  Rider  v.  Ocean  Int.  Co.,  80 
Pick.  259. 

Where  a  part  owner  of  a  vessd  or  its  outfits,  eflbcts  insurance  thereon  in  his  own 
name  only,  and  nothing  in  the  policy  shows  that  the  interest  of  any  other  person  is 
secured  thereby,  an  action  on  the  policy  cannot  be  maintained  in  the  names  of  all  the 
owners,  upon  parol  evidence  that  such  part  owner  was  their  agent  for  procuring  insu- 
rance, and  Uiat  his  agency  and  their  ownership  were  knovm  to  ^e  underwriters,  and 
that  the  underwriters  agreed  to  insure  for  them  all,  and  that  it  was  the  intention  of  aU 
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policy,  it  will  be  proper  to  eoneider  the  euential  parti  of  wbich  it  b 
composed,  which  are  as  follow : — 1.  The  name  of  the  party  insured,  or 
of  his  agent  fp.  942.)  2.  The  name  of  the  ship  (p.  948.)  8.  The  sob- 
jeot-matter  oi  the  insurance  (p.  945.)  4.  The  voyage  insured  (p.  945.) 
6.  The  perils  against  which  the  insurer  undertakes  to  indemnifT  the 
assured^.  948.)  6.  The  memorandum  (p.  948.)  7.  The  date  and  sab- 
scription  (p.  952.)    8.  The  stamp  (p.  958.) 

[  *942  ]    *1.  The  Name  of  the  Party  in^ured^  or  of  his  Agent. 

A  custom  prevailed  formerly  of  effecting  marine  insurances  in  blank, 
that  is,  without  specifying  the  name  of  the  person  for  whose  benefit 
such  insurances  were  made.  This  practice  having  been  found  produc- 
tive of  great  inconvenience,  it  was  enacted,  by  stat.  25  Geo.  HI.  c.  44, 
that  where  polices  were  made  by  persons  residing  in  Great  Britain,  the 
names  of  tne  persons  interestea  should  be  inserted  therein,  or  the 
names  of  the  persons  who  should  effect  the  same,  as  agents  for  the  per- 
sons interested ;  and  in  the  case  of  persons  not  residing  in  Great  Bri- 
tain, the  names  of  the  aeents.  Soon  after  this  statue  was  passed,  s 
question  arose  upon  it,  whether  when  an  agent  effected  a  policy  for  his 
principal  residing  abroad,  it  was  necessary  that  the  name  of  the  agent 
should  be  inserted  in  the  policy,  eo  nomine^  as  agent.  The  Court  of 
King's  Bench  were  clearly  of  opinion  that  it  was  neces8ary.(p)  It 
was  holden  also  to  be  necessary  that  the  names  of  all  the  persons  in- 
terested should  be  inserted.(^)  The  provisions  of  the  preceding  statute 
having  been  found  to  be  injurious  to  the  interests  of  Uie  ship-owners 
and  merchants,  and  inade<][uate  to  the  purpose  for  which  they  were  de- 
signed, the  legislature  again  interposed,  by  repealing  this  statute,  vA 
enacting  another  ;(r)  whereby  it  was  declared,  '*  that  no  person  should 
effect  any  policy  on  any  ship,  goods,  or  other  property,  without  first 
inserting  the  names,  or  usual  style  and  firm  of  dealing,(l)  of  the  per9on$ 
interested  in  such  assurance;  or  of  the  consignors  or  consignees  of  the 
property  insured;  or  of  the  persons  residing  in  Great  Britain  who  re- 
ceive the  order  for,  and  effect  the  policy ;  or  of  the  persons  who  give  the 
order  to  the  agent  immediately  employed  to  effect  the  policy;  and  that 

R.814. 

London  Sittings  after  M.  T.  1787 ;  Park,  30,  7th  ed. 


(p)  Fray^,  Edie,  1  T.  R. 
Iq)  Wmon  t.  Reoiiony  Lo 
(r)  28  Qeo.  III.  c.  56. 


thB  parties  in  making  the  policy,  to  coyer  the  interest  of  all  the  owners.    Fum^  t.  M- 

ford  Commercial  Int,  Co.,  8  Met  348.    A  policy  on  account  of ,  is  equiyalent  to  t 

policy  for  whom  it  may  concern ;  and  proof  aliunde  may  be  given  to  show  the  real  p•^ 
ties  in  interest,  and  an  action  for  money  had  and  received  lies  in  fiiTor  of  one  inttfested, 
to  recover  his  proportion  of  a  loss  paid  to  others.  Burrowt  v.  Turner,  24  Wend.  27& 
If  a  policy,  obtained  for  whom  it  may  concern,  the  ratification  of  the  principal  nsj 
be  presumed,  if  it  is  for  his  benefit.  Flemmw^  v.  Marine  Int.  Co,,  4  Whart.  59  ;  DMU 
T.  Pmntfflvania  Ins.  Co.,  lb.  68. 

Where  insurance  is  made  by  an  agent,  who  pays  part  of  the  premium,  the  eoDpaojr 
may  sue  the  principal  for  the  rest,  Uiough  their  names  did  not  appear  in  the  origiosi 
application.    Ine.  Co,  v.  Smith,  3  Whart.  521. 

(l)  The  persons  interested  were  denominated  in  the  policy  "The  trustees  of  Messn. 
K.F.t  Co."  Lord  EUenborough  thought  that  this  might  be  considered  as  their  qsvaI 
style  and  firm  of  dealing,  for  the  purposes  of  this  act    Bibbert  v.  Martm,  1  Campb.  538. 
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every  policy  made  contrary  to  the  meaning  of  this  act  should  be 
yoid/'(l)    It  is  not  necessary  under  this  Btatute,  (as  it  was  under  the 
former,)  that,  where  an  insurance  is  effected  by  an  agent,  the  name  of 
the  agent  should  be  inserted  in  the  policy^  eo  nomine^  as  agent.    Hence 
where  a  policy  was  effected  by  A.  and  Co.,(«)  (who  were  the  brokers 
and  general  agents  of  the  party  interested,)  and  A.  and  Go.  were  not 
described  as  agents  in  the  policy;  but  it  haying  been  averred  in  the 
declaration,  that  ^^A  and  Go.  were  the  persons  residing  in 
Great  ^Britain,  who  received  the  order  tor,  and  effected  the  [  *943  ] 
insurance;"  it  was  holden  sufficient.  In  a  case  where  the  policy 
was  effected  by  insurance  brokers,(£)  who  stated  themselves  in  the  policy 
to  have  effected  it  ^'as  agents;"  and  it  was  averred  in  the  declaration, 
that  they  were  the  persons  residing  in  Great  Britain  who  received  the 
order  for  and  effected  the  insurance ;  but  it  did  not  appear  that  they 
were  in  any  other  instance  the  agents  of  the  party  interested;  it  was 
objected,  that  a  mere  broker  was  not  within  the  description  of  persons 
mentioned  in  stat.  28  Geo.  III.,  and  that,  by  the  expression  ^^aa 
agents,"  used  in  the  policy,  the  underwriter  had  been  deceived,  since 
he  might  have  been  led  to  suppose  that  the  brokers  were  the  general 
agents  of  the  plaintiff,  which  they  did  not  appear  to  have  been.     But 
the  court  overruled  the  objection,  conceiving  that  the  intention  of  the 
legislature  had  been  satisfied  by  inserting  the  names  of  the  persons  im* 
mediately  employed  to  effect  the  policy.     A.  having  consimed  a  cargo 
to  B.,(u)  transmitted  the  bills  of  lading  to  G.  his  (t.  «•  A.'s)  general 
agent,  with  directions  to  deliver  them  to  B.,  in  order  that  B.  might  in- 
sure the  cargo;  shortly  afterwards  A.  drew  a  bill  of  exchange  on  B. 
for  the  amount  of  the  cargo,  in  favour  of  G.,  and  remitted  the  same  to 
C.  to  procure  acceptance.     B.  refused  to  accept  the  bill  of  exchange, 
and  returned  the  bills  of  lading  to  G.,  who  thereupon  caused  an  insur- 
ance to  be  effected  on  the  cargo  in  his  own  name,  and  having  informed 
A.  of  what  he  had  done,  A.  approved  of  it.    A  loss  happened.    In  an 
action  on  the  policy,  it  was  averred  in  the  declaration,  that  the  interest 
was  in  A.,  and  that  G.  made  the  insurance  as  hb  agent,  and  for  his  use 
and  benefit;  and  that,  at  the  time  of  making  it,  G.  resided  in  Great 
Britain.     It  was  holden  that  G.  fell  within  the  description  of  persons 
mentioned  in  the  statute.   He  might  be  considered ;  1,  as  the  consignee, 
inasmuch  as  he  was  the  general  agent  of  A.,  and  had  in  his  possession 
the  bills  of  lading  which  had  been  returned  by  B.,  the  original  con* 
signee ;  2,  as  the  the  person  who  had  received  the  order  to  insure;  for 
the  subsequent  approbation  of  A.  was  equivalent  to  a  previous  order, 
and  consequently  the  policy  was  well  effected  in  the  name  of  G.     A 
declaration  stating  that  A.  (the  plaintiff)  caused  to  be  effected  a  policy, 
containing  that  B.  made  assurance,  and  averring  the  interest  in  G., 
with  a  promise  by  the  defendant  to  the  plaintiff,  in  consideration  of  the 
premium  paid  by  the  plaintiff,  was  holden  good,  after  yerdict.(2;)(2) 

(t)  De  Viffmer  y.  Swofuon,  B.  R.  M.  39  Oeo.  III.,  1  Boa.  k  Pnl.  346,  n. 

h)  BeU  T.  (TtZion,  1  Bos.  k  Pal.  345.        {u)  Wolf  7.  HomtasOe,  1  Bos.  t  Pal.  316. 

(x)  MMith  T.  BeUj  16  Eait,  4. 

(1)  "  This  Btatate  most  receive  the  most  liberal  construction  that  the  words  will  bear." 
Per  Btdltr,  J.,  1  Bos.  t  Pal.  322. 

(2)  A  policj  in  the  name  of  one  Joint  owner,  "  as  property  maj  appear,"  (omitting  the 
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2.  The  Kame  of  the  Ship. 
The  name  of  the  ship  shoald  be  truly  deeeribed  in  the  policy ;  for  if 

tiftQte  stating  the  InrarAQoe  to  be  for  the  benefit  of  all  eoneerned,)  does  not  cofvr  fbi 
teterett  of  another  Joint  owner.  Cfrtiw^i  ▼.  Bo$iom  Mar,  Int.  Co.,  2  Cranch's  Bep.  419. 
See  also  Duauu  y.  Jonm,  4  Mass.  Bep.  647.  Where  a  partj,  in  the  expectation  that 
goods  will  be  shipped  on  his  own  account  and  risk  on  board  a  certain  yessel,  effects  an 
insurance  on  the  goods,  and  none  snch  are  shipped,  bat  certain  other  goods  to  the 
•mount  insured  are  consigned  to  him  in  the  said  yessel,  on  the  aeoonnt  and  risk  of  the 
Clippers,  whose  creditor  and  general  agent  he  is,  be  cannot  recover  against  the  under- 
writer for  a  loss,  but  is  entitled  to  a  return  of  premium.  Tappan  y.  Anderson,  2  Id.  365. 
Where  the  plaintiff  was  in  advance  to  A.  for  monej  lent,  and  commissions  and  premiim 
of  insurance  on  the  goods  of  A.,  who  sailed  w&th  them  on  a  yojage  to  the  Havana;  and 
it  was  agreed  that  the  plaintiff  was  to  effect  insnrance  for  A.  to  the  amount  of  his  debt, 
and  to  have  a  lien  on  the  policy,  as  a  securitj  for  his  advances  in  the  case  of  loss.  Tbit 
goods  were  captured,  but  afterwards  restored  to  A.,  who  did  not  paj  the  plaintiff  the 
amount  of  his  advances.  The  plaintiff  abandoned,  stating  that  he  had  orders  from  A.  to 
do  so.  Held,  that  as  he  effected  insurance  merely  as  agent  for  A.»  at  whose  instance 
also  he  had  abandoned,  and  the  goods  were  restored  to  A.,  the  owner,  he  could  not 
recover  as  for  a  loss  on  tiie  nonpayment  of  his  advances.  Ihmaih  v.  /fi#.  Co.  ofN.A^ 
4  DaU.  Rep.  463. 

If  a  person  cause  himself  to  be  insured  on  property  in  which  he  has  no  interest^  with- 
out calling  himself  agent,  he  cannot  maintain  an  action  on  the  policy  for  a  loss,  for  the 
use  of  his  principal  who  is  interested ;  the  alteration  in  the  ancient  form  of  the  policy 
having  been  made,  in  order  that  the  insurers  might  know  to  whom  they  are  responsible. 
Pottrwon  V.  Lord,  6  Mass.  Rep.  81 ;  RuutU  v.  H.  K  B,  Mar.  hu.  Co,,  4  Id.  82 ;  Dumtm  ▼.  Johm, 
4  Id.  647.  Where  the  policy  states  the  insurance  to  be>br  aceoyni  of  A.  B.,  it  is  eqnivft- 
lent  to  a  representation  that  A.  B.  is  owner.    KemhU  v.  Rhindander^  3  Johns.  Gas.  130l{ 

If  a  policy  be  fbr  A.  B.,  or  whomsoever  it  may  coneeni,  and  made  by  an  agent  withoot 
any  warranty  or  representation  of  national  character,  it  will  cover  tiie  interest  of  aaj 
person,  whether  a  citiien  or  foreigner,  wlio  has  authorised  the  insurance.  Semmuma  r. 
Xorinff^  1  Mason's  Rep.  1 28. 

The  owner  of  a  vessel,  who  has  fnortgaged  her  fbr  her  full  value,  has  nevertheless  an 
insurable  interest  in  her.  Higginton  v.  VaU,  13  Mass.  Rep.  96.  One  who  cliarters  a 
vessel  and  contracts  with  tiie  owner  to  make  insurance,  has  a  sufficient  insusble 
interest,  and  it  is  not  necessary  to  state  the  nature  of  his  interest.  BariUt  v.  WaUtry  lb. 
267.  So,  one  who  has  an  equitable  interest  in  property,  the  legal  title  of  which  is  in 
another,  may  make  insnrance  upon  the  property  generally,  wiUiout  representing  the 
exaot  state  of  his  Interest  in  the  sul^ect,  provided  tiiere  is  no  designed  concealment  of 
the  nature  of  the  interest.  Locke  t,  N,  A,  Ineuranee  Company,  lb.  61.  A  vessel  wts 
valued  at  $2000,  and  was  insured  for  that  sum,  on  the  1st  of  June,  to  A.,  or  whom  ft 
might  concern.  She  was  then  owned  by  B.  the  plaintiff,  who  on  the  1st  of  July  made  a 
hill  of  sale  for  her,  to  C,  taking  a  written  memorandum,  wherein  0.  promised  to  appio- 
priate  the  proceeds  of  the  vessel  to  himself  as  security  for  indorsing  for  the  plaintiff  and 
to  pay  over  the  balance,  if  any,  to  D.  On  the  19th  of  July,  further  security  was  girea 
to  C,  and  the  memorandum  was  then  exchanged  for  an  Instrument  under  seal,  made  fcr 
the  same  purposes,  wherein  0.  covenanted  that  the  proceeds  of  all  the  property  assigned 
to  him,  including  the  vessel,  should  be  applied  as  before  mentioned.  Afterwards  a  loss 
happened.  Held,  that  notwithstanding  the  transfer  to  G.  there  was  at  the  time  of  the 
loss  a  subsisting  interest  in  the  plaintiff,  which  was  protected  by  the  policy.  Oordom  V. 
JfoM.  F,  ^  M,  Int.  Co.,  S  Pick.  249.  The  owner  of  the  cargo  without  request  from  the 
owner  of  the  vessel,  repaired  her  on  the  voyage,  sad  effected  an  insurance  in  his  own 
name  on  his  expenditures  for  repairs.  Held,  that  he  bad  not  an  Insurable  interest;  ibat 
the  repairs  being  voluntarily  bestowed,  belonged  to  the  vessel,  and  the  property  of  thea 
vested  in  the  owner.  B%iehanan  v.  Ocean  In$.  Co.,  6  Oowen,  318.  Bxtrinsic  evidence  is 
admissible  to  show  who  were  intended  to  be  embraced  in  a  policy  of  insurance  eflhcted 
"on  account  of  (he  ownert"  without  a  designation  of  the  persons  intended  to  be  assured; 
and  two  out  of  three  owners  who  cause  an  faisurance  to  be  effocted  for  their  s^iarste 
benefit  may  maintain  an  action  in  their  own  names  on  the  policy,  without  Joining  the 
other  owner  as  a  plaintiff.  Catlett  v.  The  Pacific  Jns.  Co.,  1  Wend.  661.  If  one  of  tba 
three  partners  in  a  cargo  goes  out  in  a  vessel  as  supercargo,  his  power  and  authority  ss 
partner  are  merged  in  his  character  as  tupereargo^  and  his  acts  are  to  be  considered  as 
performed  in  the  latter  character.  lb.    The  master  of  a  vessel,  to  whom  property 


the  imderwriter  should  he  deceiyed,  or  prejudiced  hy  a  false 

name  *haYing  been  given  to  him,  he  will  not  he  hound.     To  [  "^944  ] 

avoid  any  inconvenience  which  may  arise  from  a  mistake  in 

the  name  of  a  ship,  it  is  usual  to  aqd  in  the  policy,  to  the  name  given, 

these  words,  ^'or  by  whatever  other  name  or  names  the  said  ship  shoald 

be  ealled;"  in  which  case,  although  it  should  appear  that  the  real  name 

of  the  ship  was  diflferent  from  that  inserted  in  the  p<4icy,  yet,  if  the  iden* 

tity  of  the  ship  can  be  proved,  and  if  it  does  not  appear  that  the  under- 

writer  will  sustain  any  prejudice,  the  variance  will  be  iiDmaterial.(l^ 

As  where  an  insurance  was  made  upon  a  ship  called  the  Leopard,(y) 

(y)  BaU  y.  Molmeux,  coram  Lee,  C.  J.,  cited  and  recognized  bj  Lawrence,  J.,  in  Le 
Meeurier  y.  Vaughan,  6  East,  385. 

on  board  the  vessel  nnder  his  command,  is  to  be  consigned,  has  an  insurable  interest  in 
the  property  on  board  his  vessel.  Bitek  y.  Cheeapeake  Int.  Co,,  1  Peters,  151.  A  part 
owner  maj  inaore  his  tndividnal  interest  in  a  yessel  without  sp«eifyiBg  that  interest.  It 
is  sufficient  if  he  hare  an  insurable  interest  to  the  amount  in  question.  Turner  v.  Bur^ 
rowe,  5  Wend.  541.  If  it  clearly  appears  that  the  owner  eifected  insurance  on  joint 
account,  and  the  language  of  the  policy  is  for  whom  it  may  concern  or  for  account  of 
the  owners,  any  one  having  an  interest  may  claim  under  the  policy.  But  where  the 
policy  contains  no  words  importing  interest  in  any  but  the  person  effecting  it»  he  dUnu 
can  claim.  lb.  So  if  made  for  the  benefit  of  a  third  person  without  his  knowledge,  if 
sabsequently  ratified  by  him,  such  third  person  may  sue  on  it  Bridge  y.  Ntag,  Ins.  Co., 
1  Hall.  246 ;  Poc^  Int.  Co.  y.  CatUtt,  4  Wend.  75.  The  charterer  of  a  ship  has  no 
ioterest  in  the  freight,  as  such,  and  cannot,  therefore,  insure  it  eo  nomine.  Robbine  y. 
y.  Y.  Int.  Co.,  1  Hall,  325.  Nor  can  he  show  by  parol  that  he  intended  to  insure  the 
profits  on  his  charter  party.  Meller  y.  National  Int.  Co.,  lb.  452.  One  tenant  in  com- 
moQ  of  a  yessel  has  no  ri^t,  as  such,  merely  to  cause  insurance  to  be  made  on  property 
on  board  for  his  co-tenant.  Fotier  y.  U.  S.  Int.  Co.,  11  Pick.  85.  Nor  a  master  as  sueh 
merely  to  procure  insurance  for  his  owners.  lb.  A  party  interested  in  a  ship,  but  whose 
name  does  not  appear  in  the  custom  house  documents  or  bill  of  sale,  is  not  obliged  for 
this  reason  merely  to  disclose  the  nature  of  his  interest  unless  questioned.  Bixby  y. 
FrankUn  Int.  Co.,  8  Pick.  86.  Where  a  poUcy  insured  two  indiyiduals  by  name,  with 
"  or  whom  ii  may  eoneem,"  and  a  clause  was  inserted  that  the  loss  should  be  paid  to  the 
person  named,  they  may  recover  the  whole,  although  but  part  owners.  Jefferton  y. 
Cotheel,  *!  Wend.  72.  "The  insertion  of  this  clause,  which  is  invariably  introduced  into 
all  onr  common  printed  forms  of  policy,  is  of  great  importance,  as  without  it  no  one 
eonld  take  adyantage  of  the  policy  except  the  party  expressly  named  in  it ;  but  by  the 
aid  of  thia  clause,  any  party  may  ayail  himself  of  the  policy  who  can  proye  that  he  was 
really  interested  in  the  subject-matter  of  the  insurance  during  the  risk  and  at  the  time 
of  loss;  and  that  he  was  the  person  upon  whose  account  the  Insurance  was  bona  ftde 
intended  to  be  made.''  Mellith  y.  Bell,  15  East,  4 ;  1  Arnould  on  Ins.  {19.  A  shorter 
form,  of  like  import,  is  much  used  in  the  United  States,  in  which  the  party  effecting  the 
policy  is  insured  for  **  himself  and  whom  it  may  ooncem."  These  words  are  co-exten- 
sive with  the  general  clause  in  the  London  policy.  A  policy  in  the  name  of  a  particular 
person,  with  the  clause  *^  for  whom  it  may  concern,"  or  other  equivalent  words,  will  be 
enforced  to  protect  the  interest  of  every  person  in  whose  behalf  it  was  intended,  and  by 
whose  authority  it  was  effected.  The  phrase  *' whom  it  may  concern,"  is  a  technical  one, 
and  is  understood  to  mean,  not  any  body  who  may  have  an  interest  in  the  thing  insuredp 
but  only  such  as  are  in  contemplation  of  the  contract.  Newton  y.  Douglatt,  7  Har.  k 
Johns.  450 ;  1  Phill.  Ins.  152 ;  Seamant  v.  Loring,  1  Mason,  136.  It  is  no  objection  that 
the  party  Intended  to  be  insured  is  a  foreigner.  Per  Story,  J.,  in  Seanutnt  v.  Loring,  lb. 
127, 136  ;  2  Duer,  Ins.  7,  2  6.  An  averment  that  a  large  quantity  of  specie,  vis.  30,000 
dollars,  was  laden  on  board  the  yessel  for  the  voyage,  and  tliat  the  plaintiffs  were  "  the 
owners  of  and  interested  in  the  said  specie  to  a  large  amount,  viz.  the  amount  of  all  the 
money  by  the  said  plaintiffs  insured  thereon,"  and  that  the  policy  was  made  on  their 
account  and  for  their  sole  use,  is  supported  by  proof,  that  assured  were  the  owners  of 
fiye-sirths  of  90,000  dollars,  shipped  on  board,  and  plaintiffs  will  be  entitled  to  recover 
the  whole  sum  insured.  Pacific  Int.  Co.  v.  Catlett,  4  Wend.  75. 
(1)  See  Sea  Int.  Co.  v.  Fowler,  21  Wend.  600. 
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^'or  by  whatsoever  other  name,  fcc./'  whereof  was  master,  for  that  ray- 
age,  A.  B.,  and  upon  the  evidence  of  A.  B.  it  appeared  that  the  riiip 
of  which  he  was  the  master  was  called  the  Leonard ;  and  was  neTer 
called  by  the  name  of  the  Leopard;  it  was  holden  by  Lee^  G.  J.,  that 
by  reason  of  the  general  woras,  ''by  whatsoever  name,  &c.,"  it  was 
only  necessary  to  prove  the  identity ;  which  was  done  here  by  A.  B.,  who 
said  that  he  was  master  of  the  Iieonard.  So  where  a  broker  haid  re- 
ceived instructions  to  insure  goods  on  board  an  American  ship,  called 
''the  President/'(^)l>Qt  by  mistake  had  stated  it  in  the  policy  all  as  one 
name  of  a  ship,  called  "the  American  ship  President,"  instead  of  stat- 
ing it  as  part  name  and  part  description ;  it  was  holden,  that  the  gen- 
eral words,  or  "by  whatever  other  name  called,"  had  cured  the 
mistake ;  the  identity  of  the  ship  in  which  the  goods  were  lost,  with 
that  in  which  they  were  insured  for  the  voyage,  being  proved,  and  it 
not  appearing  that  the  underwriter  could  be  prejudiced  by  the  mistake. 
Where  there  is  a  policy  on  goods  to  be  thereafter  declared,  by  ahip  w 
ships,  if  the  broker  by  mistake  makes  a  written 'declaration  upon  goods 
by  a  wrong  ship,  to  which  the  underwriters  put  their  initials,  he  may 
afterwards,  in  compliance  with  the  orders  of  the  assured,  declare  upon 
goods  by  another  ship,  without  the  assent  of  the  underwriters,  and 
without  a  new  8tamp.(a)(l), 

[  *945  ]         *8.  The  SvhjeeUMatter  of  the  Insurance. 

The  subject-matter  of  the  insurance  ought  to  be  inserted  in  the  policy, 
that  is,  whether  it  be  ship,  goods,  freight,  fcc;  but  it  is  not  necessary 
that  the  particular  kind  of  goods  should  be  specified.  But  the  assured 
should  take  care  that  the  terms  used  are  large  and  comprehensire 
enough  to  embrace  accurately  and  precisely  all  the  objects  of  the  inso- 
rance.(5)  Respondentia  cannot  be  insured  under  the  denomination  of 
goodsy  for  by  tne  custom  of  merchants,  respondentia  must  be  insured 
under  a  special  denomination.  f<?)  Provisions  which  are  necessary  for 
the  use  of  the  ship's  crew,  ana  on  board  at  the  time  of  insurance,  are 
comprehended  under  the  word  "/umtifure,"  and  are  protected  by  a 
policy  on  the  ship  and  furniture.((Q(2)    An  insurance  had  been  made 

[t)  Le  Mauriar  y.  Vauffhan,  6  Kast,  382. 

a)  Rohwucn  ▼.  Touray^  8  Camp.  158  (6) ;  1  M.  A  S.  217,  S.  C. 
\h\  See  Winter  ▼.  HMimand^  2  B.  t  Ad.  649. 

(e)  Olovtr  V.  Black,  8  Burr.  1394;  1  Bl.  R.  40&,  recognized  in  Swumde  ondLodtrr, 
Body  tarty  6  Bingti.  114. 

(d)  Brongh  y.  Whiimor^y  4  T.  R.  206. 

(1)  ''  The  declaration  of  interest  does  not  require  any  assent  on  the  part  of  the  under^ 
writers.  They  put  their  initials  to  it,  not  for  the  purpose  of  expressing  their  assent,  hot 
to  authenticate  the  declaration,  and  to  prevent  fraud  in  changing  the  snbject-matto' 
intended  to  be  coyered  by  the  insurance. .  The  contract  between  the  parties  is  complete 
when  the  underwriters  have  signed  the  policy.  The  declaration  of  interest  is  the  mere 
exercise  of  a  power  conferred  upon  the  assured.  It  is  generally  put  npon  the  policy  for 
conyenience,  but  this  is  not  necessary ;  nor  is  there  any  necessity  for  its  being  in  writinf." 
Per  Lord  JSllenhoroughy  G.  J.,  8,  C, 

^2)  Profits,  freights,  and  bottomry  interest  must  be  insured  to  nomint.  AMoti  t. 
Tebory  3  Johns.  Gas.  39 ;  Tom  y.  Smithy  3  Gaines'  Rep.  245 ;  Jennings  y.  Int.  Co.  P^fiM. 
4  Binn.  231 ;  WetU  y.  Philadelphia  Ins,  Co.,  9  S.  ft  R.  103 ;  1  Phil,  on  Ins.  54.    A  bottomry 
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on  behalf  of  the  oaptain  of  an  East  Indiaman  on  ^^  goods,  specie,  and 
effects,"  on  board  his  ship ;   the  plaintiff  claimed  to  recover  money 

interest  is  not  covered  bj  an  insurance  of  the  yessel,  anless  expressly  mentioned  in  the 
policy.     Robertson  r.  United  States  Ins,  Co.^  2  Johns.  Cas.  250 ;  Kenney  y.  Ctarkeon,  1 
Johns.  Rep.  386.    And  goods  laden  on  deck  are  not  covered  by  a  policy  on  goods  or 
cargo,  unless  expressly  mentioned.    Lennox  v.  United  Ins,  Co,,,  3  Johns.  Gas.  178.    An 
insurance  "on  the  cargo  or  freight,  both  or  either,  to  the  amount  insured,  valued  at  the 
sum  insured,''  is  an  insurance  on  freight  or  cargo,  as  interest  shall  appear,  not  on  either 
at  the  election  of  the  insured.    Farie  v.  Newburyport  Jnt,  Co,,  3  Mass.  Rep.  476.    By  a 
policy  on  vessel  and  cargo,  a  party  having  a  lien  for  advances,  or  a  special  ownership 
and  possession,  may  protect  such  interest  in  the  vessel  and  cargo.     Seamen  v.  Loring,  1 
Mason,  Rep.     128.    Live  animals  and  the  freight  of  them  are  not  protected  by  a  policy 
in  general  terms  upon  ''cargo  or  freight,"  but  are  the  subjects  of  a  particular  insurance. 
So  goods  laden  on  deck  are  not  protected  by  those  terms.    So  of  provender,  put  on 
board  for  the  sustenance  of  live  animals  on  the  voyage,  although  with  an  intention  of 
selling,  at  the  termination  of  the  voyage,  any  surplus  which  may  remain  unconsumed. 
But  com,  put  on  board  by  the  owner  of  the  ship,  to  be  invested  by  the  captain  in  mer- 
chandise, and  the  freight  of  such  corn,  are  protected  by  a  policy  on  "  cargo  or  freight.'' 
Wolcott  V.  EaffU  Ins,  Co.,  4  Pick.  429.     A  cargo,  consisting  of  lumber  and  other  articles, 
was  shipped  by  a  merchant  on  board  the  plaintiff's  vessel,  and  consigned  to  the  master, 
he  paying  freight  for  three-fifths  of  the  lumber,  and  for  the  other  articles  a  sum  of  money. 
The  ship  and  cargo  were  totally  lost  on  the  voyage.    Held,  that  a  policy  effected  by  the 
owner  of  the  vessel  on  property  on  hoard,  covered  the  three-fifths  of  the  lumber,  but  not 
the  freight  of  the  other  articles.     Wiggin  v.  Mercantile  Ins,  Co.,  7  Id.  271.    The  disap- 
pointment of  a  reasonable  hope  of  obtaining  a  cargo  for  the  owner  of  the  vessel,  at  the 
port  to  which  she  is  sailing  with  specie  on  board  to  purchase  a  cargo ;  but  where  no 
cargo  has  been  purchased,  nor  a  positive  contract  made  for  the  purchase  of  one,  does 
not  authorise  a  recovery  on  a  valued  policy  on  freight,  where  the  ship  is  lost  on  the 
voyage  to  the  port  of  destination.    Adams  v.  Pennsylvania  Ins.  Co.,  1  Rawle,  97.    A 
policy  on  cargo  or  goods  does  not  cover  articles  stowed  on  deck.    AUegre  v.  Maryland  Ins, 
Co.,  2  Gill  ft  J.  136 ;  Leimox  v.  Ins.  Co.,  supra.    "Cargo,"  does  not  ordinarily  cover  live 
stock.    lb.    The  oil  and  other  ordinary  products  of  a  whaling  voyage  are  covered  by  a 
policy  on  cargo.    Qusere,  as  to  the  outfits!    Paddock  v.  Prank.  Ins.  Co.,  1 1  Pick.  227.    Idsu- 
rsDce  on  goods  outward,  and  their  proceeds  homeward,  will  not  cover  the  same  goods  on 
their  return  voyage.  Dowy.  Hope  Ins.  Co,,  1  Hall,  166.  ''Property,"  will  cover  whatever  the 
insured  has  a  honA  fide  equitable  interest  in,  though  the  legal  title  be  in  another.    Locke 
V.  North  American  Ins.  Co.,  13  Mass.  61.    Policy  of  insurance  on  "fUr."    The  title  of 
the  invoice  was  "fhrs,"  under  which  it  detailed  bear  and  raccoon  skins,  opossum,  deer, 
crossfox,  martin,  wildcat,  wolf,  wolverine,  panther  and  cub  skins.    The  memorandum 
warranted  skins,  hides,  and  all  other  articles  perishable  in  their  nature,  free  from  ave- 
rage, unless  j^eneral.    The  cargo  was  damaged  to  more  than  half  its  value,  and  the 
insQred  abandoned.    Held,  that  the  plaintiff,  in  an  action  on  the  policy,  might  show 
that  the  term  "fhr"  covered  the  skins  in  the  invoice,  and  that  the  terms  "hides  and 
skins,"  in  the  memorandum,  in  mercantile  usage,  did  not  include  them,  and  that  they 
were  not  articles  perishable  in  their  nature,  within  the  meaning  of  these  words  in  the 
memorandum ;  and  the  jury  having,  on  conflicting  evidence  upon  these  questions,  found 
for  the  plaintiff,  though  contrary  to  the  charge  of  the  circuit  judge,  the  Supreme  Court 
refU^sed  to  set  aside  the  verdict    Astor  v.  Union  Ins,  Co.,  7  Cow.  202.    Where  goods 
*re  warranted  in  the  memorandum,  in  a  policy  Aree  from  average,  unless  general,  the 
assured  cannot  recover  unless  the  loss  be  total  in  fiMt.    lb.    "Proceeds"  of  the 
outward  cargo  in  a  valued  policy  on  a  voyage  out  and  home,  covers  the  value  of 
that  cargo  in  the  return  cargo,  if  the  return  cargo  was  procured  on  the  credit  of 
the  outward.     Haven  v.  Oray,  12  Mass.  71.     In  a  memorandum  to  a  policy  it  is 
stated  that  sugar,  skins,  bides,  ^c,  are  warranted  free  from  average  under  7  per  cent., 
unless  general,  also  a  memorandum  relating  to  articles  perishable  in  their  own  nature.  A  lot 
of  deer  skins  becoming  damaged,  cansed  a  loss  of  10  per  cent,  on  the  cargo.    It  was 
held,  that  these  skins  were  included  under  the  clause  embracing  hides  and  skins,  and 
that  the  insured  were  entitled  to  recover.    BdkeweU  v.  United  Ins.  Co.,  2  Johns.  Cas. 
246.    H.  S.,  at  the  request  and  for  the  use  of  the  plaintiff,  effected  insurance  on  five 
hogsheads  of  sugar  on  board  the  Brothers,  and  of  ten  hogsheads  of  sugar  on  board  the 
Sisters ;  and  in  describing  the  same  according  to  the  supposed  marks,  a  mistake  was 
committed;  but  the  intention  to  insure  the  quanUty  of  sugar  according  to  his  letter  of 
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whicli  lie  had  expended  for  the  use  of  the  ship,  uid  for  which  lie 
charged  respondentia  interest;  it  was  proved  by  seyeral  East  India 
captains,  that  this  kind  of  interest  was  ftlv^Tf'  ii^^u^  under  the  de- 
nomination of  "  goods,  specie,  and  effects/^  The  court  held,  that  under 
this  express  usage  the  plaiBtKff  was  entitled  to  recoyer.(«) 

4.  The  Voyage  Insured. 

The  voyage  insured  must  be  truly  and  accurately  desmbed  in  tbe 
poIicy,(/)  namely,  the  time  when,  and  the  place  at  which,  the  risk  is  to 
De^in,  the  place  of  the  ship's  departure,  the  place  of  her  destination, 
and  the  time  when  the  risk  shall  end*  A  ship  wm  insured  *^at  and 
from  Genoa,"  her  loading  consisting  of  perishable  commoditieB.(;) 
The  loadinswas  put  on  board  at  Leghorn,  whence  the  vessel  had  sail^ 
bound  for  Dublin ;  but  losing  her  convoy  ^e  had  put  into  Grenoa,  where 
she  lay  nearly  five  m<mths,  and  then  sailed.  The  insurance  was  msde 
a  few  days  after  the  ship  had  sailed  from  Genoa,  at  which  time  the 
above-mentioned  circumstances  were  known  to  the  assured,  but  not 
communicated  to  the  underwriter.  A  few  days  after  the  ship  put  to 
sea  she  was  shattered  by  a  storm,  and  the  cargo  considerably  damaged. 
In  an  action  on  the  policy,  it  was  proved  that  it  had  been  always  con- 
sidered as  material  to  acquaint  the  underwriter,  whether  the  insurance 
was  to  be  at  the  commencement  or  in  the  middle  of  a  voyage:  it  wis 
holden,  that  the  plaintiff  was  not  entitled  to  recover,  in  ui  action 
upon  a  policy  of  insurance,  at,  and  from  oR,  any^  or  every 
[  "^946  ]  portj  ana  *plaee  on  the  coast  of  BraxHj  and  after  the  Vlik  dag 
of  September  to  the  Cape  of  Q-ood  Hope^  mon  goods  and  slnp, 
beginning  the  adventure  upon  the  goods  from  tne  loading  thereof 
aboard  the  ship,  at  oZ/,  any,  or  every  port  and  place  on  the  coast  of 
BraeUy  and  from  the  11  th  day  of  September^  1800,  and  upon  the  ship  in 
the  same  manner ;  it  appeared  that  the  goods,  for  the  loss  of  which  the 
plaintiff  declared,  had  been  put  on  board  at  the  Cape.  It  was  holdeD(A) 
that  the  plaintiff  could  not  recover;  for  the  obvious  meaning  of  the 
policy  was,  that  the  adventure  was  to  attach  on  goods  and  ship,  after 
a  loading  of  goods  had  taken  place  on  the  coast  of  Brazil;  and  as  that 
circumstance  or  event  never  took  place  in  the  present  instance,  the 
policy  of  course  never  attached  at  all.  A  policy  at  and  from  6.,  on 
goods,  beginning  the  adventure  from  the  loading  on  board  the  ship,  will 

[e)  In  Ortgory  y.  OhrUtU,  Park,  14 ;  ManMI,  94,  225 ;  3  Dong.  419,  8,  C, 
:/)  Marshall,  227;  Smiih  y.  Tdtanj  D.  P.«  21  July,  1806. 
.ff)  J5odg$on  y.  Riehardton,  1  Bl.  Rep.  463. 

(A)  Robertson  y.  /VmcA,  4  Sast,  130.    See  Spitta  y.  Woodmm^  2  Tannt.  416 ;  Hormgv^ 
y.  Luihrnfftofif  16  Bast,  46. 

instmctions,  wag  declared  to  the  insorance  broker.    The  property  of  the  plaintiff  vm 

Sroyed  to  be  on  board.  The  mistake  in  the  marks  was  declared  not  to  be  msteriiL 
luen  y.  Oardner^  1  Wash.  C.  0.  145.  A  policy  of  insurance  upon  outfits  and  apos 
"catcliings/'  substituted  for  the  outfits,  in  a  whaling  yoyage,  protects  the  ^'blabbtTf"  of 
pieces  of  whale  flesh  cut  from  the  whale,  and  on  deck.  Bog^n  y.  MeckamM  Im.  Coi  I 
Story,  603.  "  Property  on  board"  insured  against  fire,  coyers  bank  bills,  on  bosH  fo* 
the  purposes  of  the  business  of  the  yessel.  Whetan  y.  Old  Colony  Ins,  CV».,  2  Met  1-  ^ 
policy  on  "merchandise''  will  coyer  a  <*cuiTicle."  Jhg»lanty  y.  Com.  Ins,  Co.,  Intboot 
114. 
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not  protect  goods  laden  on  board  before  the  ship's  arriral  at  G.(t)  The 
foregoing  cases  have  been  considered  as  laying  down  a  rule  of  strict 
construction  not  to  be  favoured:  hence,  if  there  be  anything  to  indicate 
that  a  prior  loading  was  contemplated,  it  will  release  the  case  from  that 
strict  construction ;  as  where  the  policy  was  on  goods  at  and  from  G.,  to 
any  port  in  the  Baltic,  beginning  the  adventure  from  the  loading  thereof 
on  board  the  ship,  and  the  policy  was  declared  to  be  in  continuation  of  a 
former  policy,  which  was  a  policy  from  V.  U>  her  port  of  discharge  in  the 
United  J^ingdom,  or  any  ports  in  the  Baltic,  with  liberty  to  take  in  and 
discharge  goods,  wheresoever,  to  return  twelve  per  cent,  if  the  voyage 
ended  at  G. ;  it  was  holden,(Ar)  that  the  assured  were  entitled  to  recover, 
although  the  goods  were  not  loaded  on  board  at  G>,  but  at  Y.,  and 
although  the  defendant  was  not  an  underwriter  on  the  former  policy. 
So  where  the  policy  was  on  goods  at  and  from  Pemambuco  to  Maran*> 
ham,  and  thence  to  Liverpool,  beginning  the  adventure  on  the  goods 
from  the  loading  thereof,  on  board  the  ship,  wheresoever;  it  was  holden,(2) 
that  it  would  cover  goods  previously  loaded  at  Liverpool,  and  whicn 
arrived  at  P.,  but  were  not  unloaded  there,  and  afterwards  sustained  a 
partial  loss  by  wreck  in  the  voyage  from  P.  to  M.  If  a  ship  be  in* 
sored  for  one  voyage,(m)  and  sails  upon  another,  although  she  be  taken 
before  she  arrives  at  the  dividing  point  of  the  two  voyages,  the  policy 
is  discharged.  So  if  a  ship,  insured  from  a  certain  time,(n)  sail 
before  the  time  on  a  different  voyage  from  that  insured,  the  assured 
cannot  recover,  though  she  afterwards  get  into  the  course  of  the 
voyage  described  in  the  policy,  and  is  lost  after  the  day  on  which 
the  policy  was  to  have  attached.  It  is  to  be  observed,ro) 
^however,  that  if  the  termini  of  the  intended  voyage  are  Uie  [  '"947  ] 
same  with  that  described  in  the  policy,  a  mere  intention  to 
touch  at  a  particular  port  out  of  the  usual  track  of  the  voyage  insured, 
will  be  considered  only  as  an  intention  to  deviate,  and  as  such  will  not 
vacate  the  policy.  'A.e  voyage  18  to  be  centered  as  the  same,  until 
the  vessel  arrives  at. the  dividing  point  of  the  two  voyages.(l) 

Goods  were  insured  on  board  a  vessel  on  a  voyaee  from  Liverpool  to 
Palermo,  Messina,  and  Naples.  She  cleared  out  for  Naples  only,  and 
was  captured  before  the  dividing  point.  It  was  hoIde]:k,(j!>)  that  there 
was  an  inception  of  the  voyage  insured;  that  the  voyage  insured  meant 
a  voyage  to  all  or  any  of  the  places,  with  this  reserve  only,  that  if  the 
ship  went  to  more  than  one  place,  she  must  visit  them  in  the  order  de- 
scribed in  the  policy.  (2)    Goods  were  insured  on  board  a  ship  from 

(t)  Langhom  y.  Hardy,  4  Taant.  628.     See  Spitta  y.  Woodman,  2  Taant.  416,  S.  P. 
(k)  Bell  y.  Hohmm,  16  BMt»  240 ;  3  Campb.  272,  8.  C,    See  also,  Rickmany.  CartUnsr*^ 
5  B.  ft  Ad.  651 ;  2  Ney.  k  M.  662. 
(/)  OUid§Ume  y.  Clay,  1  H.  ft  S.  418.  (m)  Wooldridgey.  BoydeU,  1  Doug.  16. 

In)  Way  y.  ModigUani,  2  T.  B.  30. 

(0)  Kewley  y.  Ryan,  2  H.  Bl.  343,  cited  bj  BaiyUy,  J.,  in  Hart  y.  Tratfit^  7  B.  ft  0. 18. 
(p)  Martdm  y.  Reid,  3  Bast,  672. 

(1)  The  intention  at  the  commencement  of  a  yojage  to  pnt  into  an  intermediate  port 
out  of  the  coane  of  the  yojage  described  in  the  bills  of  lading  and  adTertisements,  the 
termini  being  BtiU  the  same,  is  not  the  substitntion  of  a  diibrent  voyage,  but  is  onlj  an 
hiteotion  to  deviate.    Hohart  y.  Norton,  8  Pick.  159. 

(2)  See  Hwlon  y.  U.  8.  Inwranee  Companyf  6  Pick.  89. 
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London  to  Nantz,  with  liberir  to  call  at  Ostend,  and  alie  was  cleared  only 
for  Ostendy  but  sailed  directly  for  Nants,  that  being  the  known  course 
of  the  trade,  in  order  to  save  certain  duties  both  in  England  and  France. 
It  was  holdeny(  jr)  that  there  was  not  any  fraud  on  the  underwriter  so  u 
to  vacate  the  policy.  A  ship  insured  from  A.  to  B.,  sailed  with  direc- 
tions to  the  captain  to  touch  at  G.,(r)  an  intermediate  point.  To  a 
certain  point  the  voyage  was  the  same;  from  that  point  there  were 
three  tracks  to  B.,  one  by  the  way  of  C,  the  two  others  by  different 
courses ;  there  were  advantages  and  disadvantages  attending  each,  and 
it  was  usual  for  the  captain  to  elect,  according  to  circumstances;  the 
ship  took  the  track  by  C,  with  intent  to  put  in  there,  bnt  was  token 
before  she  actually  came  to  the  point,  where  she  must  have  turned  oat 
of  the  track  to  jd.  by  the  way  of  C,  for  the  purpose  of  patting  into 
the  harbour  of  G.  It  was  holaen,  that  the  underwriter  was  discharged; 
because  he  was  entitled  to  the  advantage  of  the  captain's  judgment,  in 
electing  which  of  the  three  tracks  it  was  best  to  pursue,  when  he  came 
to  the  nrst  dividinj;^  point.  A  liberty  *^  to  cruise  six  weeks"  in  a  policy 
of  insurance,  has  been  holden  to  mean  six  weeks  successively,  from  the 
commencement  of  the  cruise.(«)  A  policy  of  insurance  was  effected  on 
a  ship  for  a  certain  voyage  with  letters  of  marque^  unth  leave  to  cJuue^ 
eapturcy  and  man  prizes.  It  was  holden,(^)  that  acting  as  a  convoy  to 
a  prize,  which  the  ship  insured  had  taken,  and  slackening  sail  in  the 
course  of  the  voyage  msured,  in  order  to  make  the  sailing  of  the  diip 
insured  conform  to  that  of  the  prise,  was  not  within  the  meaning  d 
the  terms,  ehasingj  capturing^  and  manning  prizes.  See  further  on 
this  subject,  Parr  v.  Anderson^  6  East,  202.     Policy  on  a  ship  for 

four  months,  at  and  from  a  place  to  any  port  or  ports ;  it  was 
[  '"948  ]  holden,(u)  that  an  open  roadstead  (being  the  usual  *place  of 

loading  and  unloading,)  was  a  port  within  the  meaning  of  this 
policy. 

So  a  place  lyinffwithin  a  bay,  with  a  roadstead  and  custom-house, 
and  of  which  the  British  consul  describes  himself  as  vice-consul,  has 
been  holden,(a;)  to  be  a  port  within  the  meaning  of  the  policy.  But 
upon  a  policy  at  and  from  a  port  of  lading,  it  was  holden,(y)  that  a 

Sroceeding  from  the  port  of  G.  to  B.,  within  the  same  bay,  but  having 
ifferent  post-offices,  although  subject  to  the  jurisdiction  of  the  aanie 
custom-house,  was  a  deviation.(l) 
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Planehi  and  another  T.  FleUker,  1  Doug.  260. 

Middiewood  y.  Blake$t  7  T.  R.  162.        (j)  Syert  t.  Bnt^e,  Doag.  527. 
t)  LatPrenee  ▼.  Sydebotham^  6  East,  4R.    See  Bibbert  ▼.  HaUiday^  2  Taunt  428. 
u\  Coekey  y.  Athimony  2  B.  ft  A.  460. 
z)  Scotland  Sea  Ineuranee  Company  t.  Oavm^  4  Bli.  678 ;  2  Dow.  k  G.  129. 

Brovfn  T.  Tayleur^  6  Nev.  k  M.  472 ;  4  A.  ft  B.  241. 

(1)  Upon  a  policj  "from  Baltimore  to  Laguira,  with  libertj  of  one  other  neigbboriof 
port,  and  at  and  from  them  back  to  Baltimore ;"  held,  that  the  port  of  Amsterdam  (la 
the  island  of  Guracoa,)  was  a  neighboring  port  within  the  policj,  the  distance  betwees 
the  two  places  being  inconsiderable,  and  it  not  being  stipulated  that  the  neigbboriog 
port  should  be  under  the  same  goTemment.  Maryland  Int.  Co,  t.  Ifbodit,  6  Grsncb,  Bep. 
29.  Where  the  policj  was  on  the  cargo  of  a  Prussian  ship  from  New  York  to  St  Aadera, 
in  Spain,  the  insured  represented  that  the  TOjage  was  to  St.  Andero,  but  that  the  Tessd 
would  have  a  clearance  for  Hamburg ;  the  cargo  was  shipped  for  Hamburg,  and  ^luie 
prosecuting  the  rojage  thitherj  the  masteri  to  aTold  perils  of  the  sea,  put  into  St  Andero, 


I 

iNsmuKOB.  048 

5.   Tke  PeriU  agaimt  which  the  IiMurer  undertakes  to  indemnify 

ike  Assured. 

These  perik  must  be  inserted  i&  the  policy.    Molloy,  in  his  Treatise 

and  on  his  way  thither  vaa  captured.  Held,  that  the  Tessel  sailed  on  a  voyage  for 
Hamhnrgi  and  not  for  St  Andero,  and  that  the  policy  had  not  attached.  Forbn  v. 
Cknifehy  3  Johns.  Oas.  159.  Where  the  insurance  is  to  some  port  in  the  West  Iqdies,  and 
a  market,  the  vessel  may,  bona  fide,  go  from  island  to  island  to  dispose  of  her  cargo,  and 
the  risk  is  not  determined  nntil  the  whole  is  disposed  of.  Maxwell  v.  Bobuuon,  1  Johns. 
Rep.  333.  Where  the  insurance  is  to  several  places,  if  the  insured  intended  to  go  but  to 
one  of  them,  that  one  is  at  his  election,  but  if  to  more  than  one,  the  order  described  in 
the  policy  must  be  observed.  As  if  the  insurance  be  from  A.  to  B.,  and  at  and  from  B. 
to  C,  the  vessel  may  proceed  immediately  fh>m  A.  to  C,  or  if  she  has  been  obliged  to 
put  into  a  port  of  necessity,  she  may  proceed  to  G.  without  first  stopping  at  B.  Kane  v. 
Columbian  Int,  Co.,  2  Id.  264.  A  policy  was  effected  in  France,  *'  on  merchandise  laden, 
or  to  be  laden,  on  board  a  ship  from  Bordeaux  for  India,  the  risk  to  end  when  the  ship 
shall  have  safely  arrived,  and  the  master  landed  the  property,  and  entirely  invested  it  in 
the  produce  of  the  country.''  Another  policy  was  effected  in  the  United  States  '*  upon 
effects  on  board  the  same  ship  from  India,  to  a  port  of  discharge  in  the  United  States, 
with  liberty  to  stop  and  trade  to  the  isle  of  France  or  Bourbon,  or  both,  the  risk  to  com- 
mence when  the  outward  insurance  ceases,  which  it  was  understood  was  to  continue  till 
the  outward  cargo  was  disposed  of,  and  the  return  cargo  on  board."  The  ship  arrived 
at  Sumatra,  disposed  of  part  of  the  cargo  for  produce,  with  which  she  went  to  the  isle 
of  Prance,  where  the  remainder  of  the  outwatd  cargo  was  disposed  of,  and  invested  in 
produce,  and  the  ship  arrived  with  her  cargo  in  safety  at  her  port  of  discharge  in  the 
United  States.  It  was  held  that  the  second  policy  attached,  and  the  premium  was  not 
to  be  retnmed,  whether  the  isle  of  France  was  to  be  considered  in  India  or  not.  Clevo' 
land  V.  FeUyplaee,  3  Mass.  Rep.  392.  Where  a  vessel,  on  her  homeward  voyage,  was 
beared  from  A.  to  J?.,  with  Uberty  to  touch  at  C,  beginning  the  adventure  at  and  from 
A.]  the  vessel  never  went  to  A.,  but  went  to  B.,  and  firom  thence  commenced  her 
voyage  home ;  held,  that  the  risk  never  attached,  the  voyage  not  being  the  same  as  that 
dHcribed  in  the  policy.  Murray  v.  Columbian  Ins.  Co,,  4  Johns.  Rep.  443.  The  term 
port  is  to  be  taken  with  reference  to  the  subject-matter  to  which  it  is  applied,  and 
although  it  generally  means  a  harbor  or  shelter  to  vessels  f^om  storms,  yet  when  applied 
to  phu^  on  a  coast  where  there  are  no  harbors,  it  may  mean  only  a  road  or  anchorage 
place,  for  the  purpose  of  lading  and  unlading  cargoes.  De  Longuemare  v.  Ifew  York  /&s 
Int.  Co.,  10  Id.  120;  De  Lon^iemare  v.  N.  Y.  Firemen  Int.  Co.,  lb.  126.  Insurances  on 
vessels  for  a  term  of  time,  the  risk  to  commence  at  a  certain  place  and  on  a  certain  day,  and 
the  vessel  had  in  fS^ct  sailed  on  the  day  previous  to  the  time  fixed  for  the  commencement 
of  the  risk,  but  was  in  good  safety  at  that  time ;  held,  that  the  policy  attached,  and  the 
underwriters  were  liable  for  a  loss  happening  within  the  time  for  which  the  vessel  was 
insured.  Manly  v.  United  Mar.  and  Fire  Int.  Co.,  9  Mass.  Rep.  85.  Where  the  insur- 
ance is  to  a  port  of  discharge,  without  specifying  any  particular  port,  the  insured  has  a 
right  to  obtain  advice  respecting  the  maricets  at  his  port  of  arrival ;  and  having  informed 
himself,  may  proceed  to  such  other  port  as  promises  the  best  sales,  and  the  policy  will 
protect  him  in  case  of  loss.     Coolidge  v.  Otay,  8  Id.  627. 

If  in  a  policy  at  and  from,  the  insured  unreasonably  delay  to  commence  the  risk,  or 
the  voyage,  the  underwriter  is  discharged.  It  amounts  to  a  non-inception  of  the  voyage 
insured.  Seamane  v.  Loring,  1  Mason's  Rep.  128.  Where  a  policy  was  effected  on  goods 
and  merchandise  laden,  or  to  be  laden  on  board  a  ship,  for  and  during  the  term  of  tix 
calendar  moniha,  without  reference  to  any  particular  voyage,  the  risk  to  commence 
from  and  immediately  following  the  loading  of  the  goods  on  board  the  vessel,  it  was 
held,  that  a  trading  voyage  was  evidently  contemplated  by  the  parties,  that  the  policy 
was  to  be  construed  in  the  same  manner  as  if  a  trading  voyage  had  been  expressed,  with 
liberty  to  touch  and  trade  at  such  ports  and  places  on  the  globe  as  the  insured  should 
choose,  subject  to  the  accustomed  and  usual  mode  of  transacting  business  at  the  several 
places  visited  by  the  vessel;  and  that,  however  often  the  goods  might  be  changed,  the 
policy  would  attach.  CoggeehaU  v.  The  American  Ine.  Co.,  3  Wend.  283.  On  a  policy 
on  cargo  and  flight  at  and  from,  kc,  the  policy  will  attach,  notwithstanding  while  in 
port,  with  the  cargo  on  board,  the  vessel  may  need  repairs  to  put  her  in  a  fit  condition 
for  the  voyage.  Sferch.  Jns.  Co.  v.  Clapp,  11  Pick.  56.  Injury  inflicted  within  the  time 
insured,  occaaioning  a  total  loss,  subsequently  to  the  expiration  of  the  policy,  the  insurer 
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'^De  Jure  MaritimOy"  Bars,  that  there  is  scarce  any  misfortune  wbidi 
is  not  provided  against  by  l3ie  terms  of  the  policy  which  was  used  in 
his  time,  and  there  is  in  the  modem  printed  form  of  policy  an  enumer- 
ation of  the  same  adventures  and  perils,  that  is,  "of  the  seas,  men  of 
war,  fire,  enemies,  pirates,  rovers,  thieveB,(l)  jettisons,  letters  of  mart 

is  liable  for  the  ftotoal  ixgoiy  within  the  tine.  SoweU  y.  2Vo.  Me.  Co.^  7  OhiO|  386.  A 
Bolicj  "  on  cargo,  lost  or  not  lost,  on  board  of  a  ship  now  on  a  whaling  voyafe  ia  the 
Pacific  ocean,  daring  her  ataj  and  until  her  retncn,  beginning  the  adrentare  en  nid 
cargo  as  aforesaid/'  relates  back  to  the  commencement  of  the  Tojage,  so  as  to  ooT«r  t 
loss  anterior  to  the  date  of  the  policy,  and  after  any  oil  was  taken  in.  Paddock  t.  iVaft. 
Int.  Co,,  11  Pick.  227.  A  vojage  ftom  one  port  to  another,  stopping  at  an  inteimedittt 
port  to  unload  and  re-ship  the  cargo,  in  order  to  aroid  confiscation,  may  be  insured  ai 
a  Toyage  from  the  first  port  to  the  last,  withont  mentionii^f;  the  intermediate  poxt.  Simr 
bach  y.  CoL  Ins.  Co.,  2  Gaines,  129. 

A  yessel  being  insured  "  to  a  port,  or  ports  in  the  Island  of  Cuba,"  a  denial  of  cotiy 
into  one  of  sn<£  ports,  is  not  a  loss  within  the  policy.  But  as  to  the  effect,  if  she  hid 
been  insured  to  that  port  only-— ^tMert.    Smjfdam  y.  Marine  Ins,  Co.,  1  Johns.  181. 

Under  a  policy  on  which  an  agreement  was  indorsed,  **  we  engage  to  see  ^e  yead 
from  Limerick  to  Philadelphia,"  it  was  held  that  Qrass  Islaad,  nine  miles  below  the  tovi 
of  Limerick,  was  within  the  agreement,  and  the  insurers  were  liable  for  damage  to  tin 
vessel  happening  there.    SsU  v.  Marine  Ins.  Co,^  8  8.  dk  B.  98. 

A  policy  on  goods  to  be  safely  landed  at  Leghorn,  is  discharged  by  landing  then  A 
the  Lasaretto;  that  being  the  usage  of  trade.     Oram  r.  Marine  Ins.  Co.,  8  Gnnek,  Ik 

A  policy  for  $10,000,  upon  a  yoyage  **at  and  from  Alexandria  to  St  Thomas,  and  two 
other  ports  in  the  West  Indies,  and  back  to  the  port  of  discharge  in  the  United  Stat«9, 
upon  all  lawful  goods  and  merchandise  on  board  the  yessel,  ftc,  begining  the  advuitiin 
on  the  said  goods  and  merchandise  from  the  lading  at  Alexandria,  and  conturaisg  the 
same  until  their  safe  landing  at  St.  Thomas,  kc."  is  an  insurance  for  the  whole  yojuge 
round,  and  coyers  any  return  cargo  taken  on  board  at  any  of  the  designated  ports  is  the 
West  Indies.  Columiian  Ins,  Co.  y.  CaUsU,  12  Wheat.  383.  An  insurance  lor  a  prcsum 
for  the  yoyage  round,  at  and  from  B.  to  C,  with  the  priyilege  of  one  other  pent  in  the 
same  island  with  C,  and  at  and  from  either  of  them  back  to  B.,  on  freight  laden  or  ts 
be  laden,  yalued  at  the  sum  insured,  is  upon  separate  and  distinct  yoyagos,  during  the 
prosecution  of  which  distinct  freights  were  at  risk,  and  to  each  of  which,  as  thej  ssc- 
cessiyely  came  into  existence,  the  whole  valuation  in  the  pofioy  ought  to  be  applied,  and 
a  total  loss  on  the  homeward  yoyage  paid  for  accordingly.  Pat^tsoo  Ins.  Go.  y.  Bvost, 
7  O.  dk  J.  293.  On  a  policy  on  a  ship  ^*  at  and  from  Boston  to  alX  ports  and  places  ok 
the  globe,  and  until  her  return  to  Boston,  not  exceeding  two  yean;"  the  ship  ssJledfroB 
Brazil  for  Boston,  and  on  arriving  in  Boston  bay,  below  the  harbor,  was  ordered  by  the 
owner  to  Salem,  the  two  years  not  haying  expired,  for  the  purpose  of  repairs.  Held, 
that  the  risk  did  not  terminate  on  her  arrival  at  Salem.  BUary  y.  N.  M,  Ins.  Co.,  8  Vkt 
14.  *'  The  underwriter  cannot  know  the  nature  of  the  risk  he  is  asked  to  insure,  ner 
consequently  the  amount  of  premium  he  ought  to  require,  unless  he  knows  the  nstve 
of  the  yoyage  on  which  the  ship  is  to  sail,  or  the  goods  are  to  be  conveyed.  It  is,  there- 
fore, one  of  the  most  essential  requisites  of  a  policy  of  insurance,  that  it  should  contsia 
an  accurate  description  of  the  voyage  insured.  By  this  is  meant,  not  that  it  should 
describe  the  whole  course  of  the  voyage  to  be  actually  taken  by  the  ship ;  the  tnck 
which  she  is  to  pursue  through  the  waters ;  the  straits  she  is  to  pass ;  the  islands  whieh 
she  is  to  leave  on  the  one  side  or  the  other ;  the  capes  she  is  to  double ;  the  reeft  sad 
shoals  she  has  to  avoid ;  all  this,  although  very  necessary  to  be  Imown  to  the  under* 
writers,  is  supposed  to  be  so  familiar  to  him  from  his  acquaintance  with  the  coutse  o( 
the  trade  and  navigation  which  the  insurance  is  designed  to  protect,  that  it  is  nevor 
expressly  inserted  in  any  policy,  though  it  impliedly  fonns  a  part  of  all.  All  that  is 
necessary  to  be  expressed  in  the  policy,  is  the  place  or  period  at  which  the  yo^ag* 
insured  is  to  begin,  and  the  place  and  period  at  which  it  is  to  end,  and  which  art  caUtd 
in  technical  language,  the  terminus  a  quo,  and  the  terminus  ad  quern  of  the  voyage  insnitd, 
or  of  the  risk."     1  Amould  on  Ins.  {21. 

(1)  A  policy  against  thieves,  covers  a  loss  by  thieves  who  are  no  way  connected  vith 
the  ship,  and  whether  by  simple  larceny  or  robbery,  although  the  master  or  owner  is 
liable  as  a  common  carrier.  Atlantic  Ins.  Co.  v.  Storrow,  5  Psige,  285.  Such  master  or 
owner,  who  has  satisfied  the  claim,  has  no  equitable  claim  on  tiie  underwriter,  aad  ii 
not  entitled  to  an  assignment  of  the  policy.    If  there  is  an  abandonment  to  the  InsaraSi 


IMHUBAKCB.  94g 

and  eoimtermairty  Borprisals,  taking  at  sea,  arrests.''  In  all  our  poli- 
cies are  inserted  the  words,  "lost  or  not  lost,"  by  wbich  the  insurer  not 
only  ti^es  upon  himself  the  risk  of  ftiticre  loss,  hot  also  the  loss,  if  any, 
^t  may  already  have  happened  ;(2)  and  it  is  no  answer  to  an  action  on 
such  a  policy,  that  the  interest  in  the  goods  was  not  acquired  until  after 
a  loss.(a) 

s 

6.  Of  the  Memorandum. 

The  underwriters  of  London,  in  order  to  protect  themselves  against 
small  averages,  which  might  be  claimed  in  respect  of  perishable  com- 
modities, have  inserted,  at  the  foot  of  the  policy,  a  memorandum  to  the 
following  effect:  "N.  B.  Gorn,(l)fish,  8alt,(2)  fruit,  flower,  and  seed^ 
are  warranted  free  from  averaffe,  unless  general,  or  the  nhip  he  stranded; 
sugar,  tobacco,  hemp,  flax,  hides,  and  skin8,f8)  aare  warranted 
free  from  avenge  under  62.  per  cent. :  *ana  all  other  goods,  [  *949  3 
also  the  ship  and  freight,  are  warranted  free  of  average  under 
81.  per  cent.,  unless  general,  or  the  ship  be  stranded.**  The  words  in 
italics  have  been  omitted  for  several  years  in  the  forms  of  policies  adopt- 
ed by  the  two  insurance  companies,  viz.  London  Assurance,  and  Royal 
Exchange  Assurance.  By  virtue  of  this  memorandum,  the  insurer  is 
not  bound  to  make  good  any  average  or  partial  loss  upon  the  articles 
roecified  in  the  memorandum  except  a  general  average,  or  unless  the 
snip  be  stranded. 

The  term  general  average  recj^uires  explanation.  Whatever  damage 
or  loss  is  incurred  by  any  particular  part  of  the  ship  or  cargo /or  tne 
preservation  of  the  restj  such  damage  or  loss  shall  be  considered  as 
general  average;  that  is,  the  severu  parties  interested  in  the  ship, 
(reight,(&)  or  cargo,  shall  contribute  their  respective  proportions  to  in- 
demnify the  owner  of  the  particular  part  for  the  damage,  which  has 
been  incurred  for  the  good  of  aS«(4)  From  the  preceding  description,  it 
appears,  that  in  order  to  constitute  a  general  average,  the  whole  adven- 
ture must  have  been  in  jeopardy.  A  ship  laden  with  coals  and  wheat,(c) 
(which  were  the  subject-matter  of  insurance,)  was  forced,  by  stress  of 
weather,  into  a  harbour  in  Lr«land,  and  there  happening  to^be  a  great 


i: 


2)  MarshaU,  237 ;  Mead  v.  Damien,  3  A.  4  B.  303 ;  4  Ker.  A  M.  701,  and  j>m<,  p.  956. 
(a)  Suthtrland  T.  Fratty  II  U.  it  W.  396. 

hJDa  CoUa  T.  Newnham^  2  T.  B.  407;  WiUianu  y.  L<mdtm  iUmranre,  1  M.  A  S.  318. 
\c)  Netbitt  and  amXAer  t.  Luiku^gUm^  4  T.  R.  783. 

who  paj  the  loM,  th^  ma^  be  flnbrogated  to  the  rights  of  the  assured  against  the  master 
or  owner,  and  if  the  assured  cancel  2ie  bill  of  lading,  or  discharge  the  master  or  owner, 
after  a  judgment  against  the  insurer,  eqnitj  will  relieye  pro  ianio,  Atlantk  Ifu,  Co»  t. 
SUkrroWf  6  Paige,  286. 

(1)  The  word  com  comprehends  peas;  Maton  t.  Skurray^  Marsh.  143 ;  Park,  179,  7tU 
edition;  and  malt;  ifoo^  y.  Swridge,  2  Bsp  N.  P.  0.  633,  Kmyon,  G.  J. ;  bat  not  rice. 
8eoH  T.  BourdiUtm,  3  Bos.  k  PoL  N.  R.  213. 

(2)  The  word  iaU  does  not  comprehend  sal^;>eire.  Jommu  t.  BimrdieUy  Park,  179,  per 

WtUOUy  J. 

(3)  See  A9(or  ▼.  Union  Tne,  Co,^  7  Oowen,  203,  for  the  constmction  of  this  word  in  the 
memorandam.    See  note  (2),  ante,  p.  946. 

(4)  See  Gray  ▼.  WaXn^  2  S.  ft  R.  239;  Cau  t.  ReiOy^  3  W.  G.  0.  R.  293  ;  Boee  T.  The 
AeUve^  3  W.  0.  G.  R.  326 ;  Sims  t.  Gumey,  4  Binn.  613  ;  Walker  t.  U.  JS,  In$.  Co,^  11  S. 
ft  R.  61 ;  2  Amoold  on  Ins.  877-962. 
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scarcity  of  com  there  at  that  timci  the  people  came  on  board  in  a  tmaid- 
tuouB  manner,  took  the  government  of  her  from  the  captain  and  crev, 
and  weighed  heranchor,  bj  which  she  drove  on  a  reef  of  rocks,  where  she 
was  stranded,  and  they  would  not  leave  her  till  they  had  compelled  the 
captain  to  sell  all  the  com  except  about  ten  tons,  at  a  certain  rate 
which  was  about  three-fourths  of  the  invoice  price.  The  ten  tons  were 
damaged  in  consequence  of  the  stranding,  and  it  became  necessary  that 
they  should  be  thrown  overboard.  The  ship  afterwards  arrived  at  her 
place  of  destination  with  the  remainder  of  her  cargo,  which  was  about 
25{.  worth  of  coals.  It  was  contended,  that  the  loss  sustained  was  a 
general,  and  not  a  particular  average ;  but  the  court  were  of  a  different 
opinion,  Lord  Kenyan^  G.  J.,  observing,  that  this  was  not  a  general 
average,  because  the  whole  adventure  was  never  in  jeopardy.  There 
was  not  any  pretence  to  say  that  the  persons  who  took  the  com  m- 
tended  any  injury  to  the  ship,  or  to  any  other  part  of  the  cargo,  except 
the  corn,  which  they  wantea  in  order  to  prevent  their  suffering  in  a 
time  of  scarcity ;  therefore  the  plaintiffs  could  never  have  called  on  the 
rest  of  the  owners  to  contribute  their  proportion  as  upon  a  general 
average. 

It  IS  not  every  object  of  value  which  has  been  held  liable  to  a  con- 
tribution for  average,  but  such  stores  only  as  are  termed  merces. 
Merces  has  never  been  held  to  extend  to  provisions,  but  in- 
[  '"SSO  ]  dudes  "^only  the  cargo  put  on  board  for  the  purposes  of  com- 
merce. Hence  it  has  been  hoIden,(<2)  that  provisions  do  not 
contribute  to  general  average,  even  where  the  cargo  consisted  of  paasm- 
gers  only,  in  a  convict  ship. 

Insurance  at  and  from  C.  to  L.  on  goods,  in  a  ship  by  name,  until 
the  same  should  be  there  safely  discharged  and  landed,  rice  free  oj 
particular  average^  and  the  ship  with  rice  and  other  goods  arrived 
within  the  limits  of  the  port  of  L.,  but  before  she  could  be  brought  to 
her  moorings  or  be  at  all  unloaded,  ran  aground  and  was  wrecked,  and 
the  whole  cargo  was  greatly  damaged,  and  was  taken  out  of  her  in  craft, 
and  carried  to  the  consignees  at  L.  and  sold,  and  produced  upon  the 
whole  little  more  than  sufficient  to  pay  frieght  and  salvage,  bat  the 
rice  did  not  produce  sufficient  to  pay  the  freight :  it  was  holden,(e)  that 
this  was  a  case  of  particular  average  only,  and  therefore  as  to  the  rice 
the  underwriter  was  exempted  by  the  warranty. 

Upon  the  other  branch  of  the  exception,(/)  viz.  the  words  ^^onless 
the  ship  be  stranded,"  it  has  been  holden,  that  these  are  words  of  con- 
dition, and  that  if  such  condition  happens,  it  destroys  the  exception  and 
lets  in  the  general  words  of  the  policy,(^^  and  that  the  underwriter  is 
liable  for  an  average  loss  upon  the  articles  specified  in  the  memoran- 
dum, where  there  is  a  stranding,  although  no  part  of  the  loss  happen 
in  consequence  of  the  stranding,  provided  such  average  loss  arises  from 

{d)  Brown  ▼.  Stapyleton^  4  Bingh   119. 

(e)  OUnnie  v.  Tke  London  Am.  Comp.^  2  M.  ft  S.  371. 

(/)  CantUUm  t.  London  Ata.^  cited  by  Norton^  3  Barr.  1553  ;  2  Mag.  385 ;  B»r%eti  v. 
KeMingion^  7  T.  R.  210.     See  note  of  former  trial  in  Peake'e  Additional  Cases,  p.  71. 

{g)  Burnett  v.  Kensington^  7  T.  R.  210,  recognised  by  Tmdal^  C.  J.,  deliTering  judg- 
ment of  court  in  Kingt/ord  ▼.  Marthally  8  Bingh.  463. 
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one  of  the  perils  insured  «gain8t.(l)  And  the  underwriter  is  liabIe(A) 
for  a  lossy  the  proximate  cause  of  which  is  one  of  the  enumerated  risks, 
although  the  remote  cause  may  be  traced  to  the  negligence  of  the  mas- 
ter and  mariners. 

To  constitute  a  stranding,  it  is  essential  that  the  vessel  should  be 
stationary;  the  striking  on  a  rock  where  the  vessel  remains  for  a 
minate-and-a*half  only,  is  not  a  stranding,  though  she  thereby  receives 
an  injury  which  eventually  proves  fatal.(t)  A  stranding(ik) 
*maT  be  said  to  take  place  where  a  ship  takes  the  ground  not  [  *951  ] 
in  tne  ordinary  course  of  the  navigation,  but  bv  reason  of 
some  unforeseen  accident ;  for  the  mere  taking  of  the  ground(2)  in  the 
ordinary  course  of  the  voyage,  is  not  a  strancung  witmn  the  meaning 
of  the  policy.  Upon  the  ebbing  of  the  tide,  a  vessel  took  the  ground 
in  a  tide  harbour  in  the  place  where  it  was  intended  she  should;  but 
in  so  doing,  struck  against  some  hard  substance,  by  which  two  holes 
were  made  in  her  bottom,  and  the  cargo  damaged;  this  was  holden(m) 
not  to  be  a  stranding* 

Where  a  ship  being  under  conduct  of  a  pilot,  in  her  course  up  the 
river  to  Liverpool,  was,  against  the  advice  of  the  master,  fastened  at 
the  pier  of  the  dock-basin,  by  a  rope  to  the  shore,  and  left  there,  and 
she  took  the  ground,  and  when  the  tide  left  her,  fell  over  on  her  side 
and  bOged,  in  consequence  of  which  when  the  tide  rose  she  filled  with 
water,  and  the  goods  were  wetted  and  damped  <  it  was  holden,(n)  that 
this  was  a  stranding  to  entitle  the  assured  to  recover  for  an  average 
loss  upon  the  goods.  So  where,  in  assumpsit  on  a  policy  on  goods 
warranted  free  from  average,  unless  the  ship  were  stranaed,  it  appeared, 
that  in  the  course  of  the  voyage,  the  ship  was,  by  tempestuous  weather, 
forc^  to  take  shelter  in  a  harbour,  and  in  entering  it,  struck  upon  an 
anchor,  and  being  brought  to  her  moorings,  was  found  leaky  and  in 
danger  of  sinking,  and  on  that  account  was  hauled  with  warps  higher 
up  the  harbour,  where  she  took  the  ground,  and  remained  fast  there  for 
half  an  hour ;  it  was  holden,(o)  that  this  was  a  stranding  within  the 
meaning  of  the  policy.  Where,  during  the  course  of  a  voyage  upon  an 
inland  navigation,  it  became  necessary,  in  order  to  repair  the  naviga- 
tion, to  draw  off  the  water :  and  the  ship,  in  consequence,  having  been 
pla<»^  in  the  most  secure  situation  that  could  be  found,  when  the  water 
was  drawn  off,  went  by  accident  upon  some  piles,  which  were  not  pre- 
viously known  to  be  there:  it  was  holden,(|?)  that  this  was  a  stranding 
within  the  usual  memorandum  in  the  policy,  the  accident  having  hap- 
pened not  in  the  ordinary  course  of  such  voyage.     So  where  a  ship 

(h)  BuMk  V.  R.  JB.  A.,  a  B.  ft  A.  73 ;  Walker  ▼.  MaiOand,  6  B.  4  A.  171,  citad  by 
BayUy^  J.,  in  Buhop  y.  PmOand,  7  B.  ft  0.  233;  Blyth  ▼.  Shtpherd,  9  M.  ft  W.  765,  citing 
ffejfman  v.  Parith^  2  Gampb.  149. 

(ifMaedaugU  y.  T%e  Royal  JBz,  An.  Co.,  1  Stark.  N.  P.  0.  130. 

(k)  Per  BajfUy,  J.,  in  Bishop  y.  Pentland,  7  B.  ft  0.  224.  The  case  of  Bithop  y.  Pent- 
land  was  recognised  in  WdU  y.  Hoptoood,  3  B.  ft  Ad.  20,  Parke,  J.,  diuenUenU. 

{I)  Htame  y.  Edmundt,  1  Brod.  ft  Bingb.  388. 

(m)  Kmgeford  y.  ManhaU,  8  Bingh.  458.    (n)  Carrutheri  v.  aydeboiham,  4  M.  ft  S.  77. 

(0)  Barrow  y.  Bdl,  4  B.  ft  G.  736.  (p)  Rayner  y.  Oodmond,  6  B.  ft  A.  225. 

(1)  ^  When  a  ship  is  stranded,  the  anderwriters  agree  to  ascribe  the  loss  to  the  strand- 
ing, as  being  the  most  probable  occasion  of  the  damage,  though  that  ihct  cannot  always 
be  ascertained."    Per  Lord  Kenyon,  C.  J.,  4  T.  R.  787. 

VOL.  n. — ^21 
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having  goods  on  board,  was  compelled,  in  the  ooorae  of  her  voyage,  to 
put  into  a  tide-harbour,  and  was  there  moored  alongside  a  quay,  in  the 
usual  place  for  ships  of  her  burthen.  It  became  necessary,  in  addition 
to  the  usual  moorings,  to  fasten  her  by  tackle  to  posts  on  the  shore,  to 

Erevent  her  falling  over,  upon  the  tide  leaving  her.  The  rope,  not 
eing  of  sufficient  strength,  broke  when  the  tide  left  the  vessel,  and  she 
fell  over  upon  her  side,  and  was  thereby  stove  in  and  greatly  injured: 
it  was  holden,(9)  that  this  was  a  stranding.  So  where  the 
[  ^^962  ]  *ship  having  arrived  in  Hull  harbour,  was  in  the  course  of  dis- 
charging her  cargo  at  a  qnay  alongside  of  which  she  was  moored. 
At  low  water  she  grounded  on  the  mud;  but  on  one  occasioD,  the  rope 
by  which  her  heM  was  moored  to  the  opposite  side  of  the  harbov 
stretched,  and  the  wind  blowing  from  a  particular  quarter,  instead  of 
grounding  entirely  on  the  mud,  as  it  was  intended  she  should  have  done, 
she  partly  grounded  on  a  bank  of  rubbish  and  stones.  This  grounding 
was  holdefn,^r)  by  a  maiority  of  the  judges,  to  be  a  stranding.  It  will 
be  remarked,  that  all  these  cases  were  decided  upon  the  princi^e,  that 
the  taking  the  ground  was  occasioned  by  some  extraneous  and  acci- 
dental cause ;  and  was  not  a  taking  of  the  ground  in  the  usual  conrse 
of  navigation.  According  to  Lord  TenUrdeHj  the  rule  which  may  fairly 
be  collected  from  the  greater  number  of  the  cases  is  this : — ^^  nAere{9) 
a  vesiel  take$  the  ground  in  the  ardmofy  andueual  cauree  ofnmmgatkm 
and  management  in  a  tide  river  or  harbour^  uptm  the  ebbing  of  the  tide 
or  from  a  natural  defieieney  ofyfotery  $o  that  ehe  mag  float  ogam  s^mii 
theflouf  of  tide  or  increase  of  watery  eueh  an  event  shattnot  he  caneidered 
a  stranding  within  the  meaning  of  the  memorandum.  But  where  ike 
ground  it  taken  under  any  eaetraordinaryeircunutaneee  of  time  or  place, 
by  reason  of  some  unusual  or  accidental  oecurrenccy  such  €m  event  sht^ 
he  considered  as  a  stranding."  Where  goods  were  insured  free  fron 
average,  unless  general  or  the  ship  be  stranded,  and  a  particular  avenge 
loss  was  incurred  by  the  stranding  of  a  lighter  conveying  die  goods  firen 
ship  to  shore ;  it  was  holden,(^)  that  the  insurer  was  not  Uable.  The 
assured  may  recover  an  average  loss  upon  a  damage  bv  stranding,  oc- 
casioned by  the  neglect  of  a  Liverpool  pilot  appointed  under  stat.  S7 
Geo.  HI.  c.  78,  whue  the  ship  was  under  his  conduct.fu) 

Where  there  is  neither  general  average  nor  sU'anaing,(x)  it  aeems 
that  the  underwriter  is  not  liable  at  all,  tf  the  commodity  specifi^ly 
remains,  although  the  damage  sustained  may  amount  to  a  total  loss. 
The  Royal  Exchange  Assurance  Oonmany  is  liable  for  a  total  less 
upon  a  cargo  of  wheat,  where  the  ship,  trom  the  perils  insured  agmimst, 
becomes  incapable  of  pursuring  the  voyage,  and  another  vessel  cannot 
be  procured  to  f<nrward  the  oargo.(y)(l) 

tq)  Bithop  T.  Pmtland,  7  B.  4  C.  219.  (r)  WttU  y.  Hopwood,  3  B.  ic  Ad.  20. 

[9)  In  WelU  ▼.  Hopwood^  3  B  as  Ad.  34. 

[()  Hoffman  t.  Marahallf  2  Bingb.  N.  G.  383;  2  Scott,  559;  leejHMl,  p.  963. 

\u)  Carruihert  v,  SydebotKam^  4  M.  ft  S.  77. 

[x)  Mown  V.  Skurray,  London  Sittings  after  H.  T.  1780,  coram  Lord  MantfiM^  C.  J., 
Park,  191,  2;  Cocking  v.  i^oter.  Park,  18l;  Marsb.  144. 

(y)  Per  Lord  EUenborouffh^  0.  J.,  WiUon  ▼.  JZ.  E,  Au,  Camp,^  2  Camp.  623.  See  also 
Mtmnins  ▼•  AMimAam,  ib,  624,  n.;  3  Dong.  130,  &  C;  snd  Andenon  Y.WaUm^  2  M. 
k  S.  240. 

(1)  In  Bt4f»rd  Cam.  Im.  Co.  ▼.  Parhr^  2  Pick.  1,  it  was  decided  UmI  wheie  a  t 
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7.  The  Date. 


Begalarlj  the  policy  should  be  dated,(z)  that  is,  to  each  subscription, 
for  each  subscription  makes  a  distinct  contract,  the  daj  on  which, 
and  the  month  and  year  in  which,  it  is  made  ought  to  be 
*added.  The  insertion  of  a  date  may  tend  to  the  discoYei^  [  ^^8  j 
of  fraud,  and  consequently  ought  not  to  be  admitted.  It  is 
usual,  although  not  essentially  necessary,  to  specify  the  sum  insured : 
and  the  mode  of  doing  this  is,  by  writing  the  sum  in  words,  and  not  in 
figures,  in  order  to  prevent  any  alteration  being  made. 

8.  The  Stamp. 

The  policy  must  be  duly  stamped,(l)  at  the  time  when  it  is  effected, 
for  it  cannot  be  legally  stamped  afterwards,  (a) 

A  policy  of  insurance  was  subscribed  by  the  defendant  on  the  5th  of 
February,  1800,(i)  and  duly  stamped  purporting  to  be  a  pdicy  ^^  on 
goods  and  specie  on  board  of  ship  or  ships  sailing  between  the  1st  of 
October,  17 V9,  and  the  1st  June,  1800,  being  the  property  which  $hauJd 
fint  sail  to  a  certain  amount,  and  upon  the  vessels  carrying  the  goods." 
After  the  let  of  June,  1800,  but  before  any  notice  of  the  determina- 
tion of  the  risk(2)  had  been  received,  a  memorandum  waa  written  on 
the  policy,  and  subscribed  by  the  defendant,  whereby  it  was  agreed  to 
extend  the  time  of  sailing  to  the  1st  of  August,  1800.  It  was  holden, 
that  although  by  this  memorandum  the  time  of  sailing  was  extended, 
yet  the  object  of  the  insurance  continued  the  same;  and  consequently 
the  memorandum,  falling  within  the  proviso  contained  in  the  loth  seo- 
tion  of  the  stat.  85  Oteo.  III.  c.  68,  did  not  require  a  stamp. 

The  Stat.  85  Geo.  III.  e.  68,  s.  18,  provides,  ^Hhat  the  aict  shall  not 
extend  to  prohibit  the  making  any  alteration  which  may  lawfully  be 


(f)  Mftnh.  241.  (a)  Bcderiek  v.  Mopa,  Z  Caapb.  103. 

(6)  Kmsmffton  y.  /tyttf,  in  error,  S  Bast,  273. 


is  accidentally  stranded  in  the  coarse  of  her  voyage,  and  by  labor  and  expense  Is  set 
afloat,  and  completes  her  voyage  with  the  cargo  on  board,  the  expense  bestowed  fbr 
this  object  is  a  charge  upon  all  according  to  the  rales  fbr  apportioning  general  average. 

By  the  terms  of  a  policy,  the  insurers  were  not  to  be  liable  fbr  a  partial  loss  on  grain, 
kc.f  nnlesB  the  damage  should  happen  by  ttrandmg  or  bilging.  In  a  hurricane  the  ship 
was  thrown  on  her  beam  ends,  and  in  consequence  of  excessive  straining,  her  seams 
opened,  whereby  a  qaantity  of  water  was  let  into  the  ship,  but  no  fhwture  was  made  in 
her  bottom.  Held,  that  this  was  not  a  hOging  within  the  meaning  of  the  policy.  MlUrg 
V.  Merehantt^  Iiu,  Co.,  3  Pick.  46.  It  seems  that  to  conttitate  H^^  there  must  be  an 
aeiual  breach  in  the  vessel.    lb. 

In  the  case  of  a  valued  policy  on  a  ship,  by  which  the  insurer  is  not  to  be  liable  fbr  a 
particular  average  unless  it  shaH  amount  to  five  per  cent.,  the  percentage  is  to  be  nek- 
oned  npon  the  valuation  after  deducting  the  preniiiun;  and  where  the  vessel  sustained 
damage  in  a  gale,  and  several  months  afterwards  other  damage  by  running  foul  of 
another  vessel,  it  was  held,  that  these  two  distinct  losses  could  not  be  Joined  together  to 
make  up  the  Ave  per  cent.  Brookt  v.  Oriental  In9^  Oo,,  7  Pick.  259.  See  FotUr  v. 
Suffolk  Int.  Co.y  2  Sumn.  197 ;  Lake  v.  The  Columbian  Im,  Co.^  13  Ohio,  18. 

(1)  For  the  amount  of  the  stamp  duties,  see  stat  7  4  8  Vict.  c.  31. 

(2)  By  these  words,  <*  determination  of  the  risk/'  is  to  be  understood  either  the  loss 
or  safie  arrival  of  the  thing  Insured,  or  the  final  end  and  conclusion  of  the  voyage.  Per 
Lord  JBUenb&rough,  G.  J.,  delivering  Judgment  of  court  in  Keneington  v.  IngUe^  8  fiast,  391. 
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made  in  the  terms  or  conditions  of  any  policy  of  insnnmce,  duly  staoip- 
ed,  after  the  same  shall  have  been  underwritten,  or  to  require  uj 
additional  stamp  duty  by  reason  of  such  alteration,  so  that  iuch  alUnr 
tian  be  made  before  notice  of  the  determinoHon  of  the  riek  mgimBf 
insuredy  ^c,  and  to  that  the  thing  imured  ehall  remain  the  propertg  if 
the  $ame  pereone;  and  to  that  eueh  alteration  ehaU  not  prohmg  the  tern 
insured  hevond  the  period  aUowed  by  thie  ad;  and  eo  that  no  addt 
tional  or  further  $um  $haU  be  insured  by  means  of  such  atteratm," 
The  words  ^^  the  thing  insured  shall  remain  the  property,  ftc.,*'  ^^plj 
to  one  identical  and  continued  subject-matter  all  along  remainiing  tk 

property  of  the  same  proprietor,  and  will  not  comprehend  i 
[  *954  ]  case  where  the  thing  last  insured  ^is  not  only  in  fact,  bat  in 

name  and  kind,  as  a  specific  object  of  insurance,  essentuUj 
difiSerent  from  the  thing  first  insured,  and  which  begins  also  to  hsre  a& 
existence  at  a  much  later  period  than  the  other,  and  when  the  thing 
first  insured  scarcely,  or  in  a  small  degree  only,  remains  or  continiMs 
to  exist  at  all.  Hence,  where  the  original  policy  was  ^'on  ship  oiuIm^ 
at"  at  and  firom  London  to  the  South  Seas,  during  the  ship's  stay  tnd 
fishing  there,  and  at  and  thence  to  Gfreat  Britain,  &c. ;  and  after  the 
ship  had  sailed  on  the  voyage  insured,  by  the  consent  of  the  nnderfii- 
ters,  the  policy  was  altered,  and  declared  to  be  on  the  ahip  and  ^ooA, 
instead  of  the  ship  and  outfit.  It  was  holden,  that  as  the  outfit  for  Bad 
a  voyage  as  was  described  in  the  policy  differed  materially  firom  what 
was  comprehended  under  the  term  goodsy  the  policy  in  its  altered  st&te 
required  an  additional  stamp  within  the  meanmg  of  the  preceding  sec* 
tion.(c)  It  was  holden  aft^wards,  that  the  assured  could  not  recorer 
upon  the  policy  in  its  original  state,  as  an  assurance  on  ''ship and oot- 
fit,"  by  reason  of  the  alteration  apparent  on  the  face  of  the  instmrnent, 
such  alteration  having  been  made  by  the  parties  intere8ted.(<fl  But 
where  a  broker  instructed  to  effect  a  policy  on  goods,  effectea  it  on 
ship:  and  the  mistake  was  afterwards  rectified  by  the  underwriter  sab- 
scru)ing  a  memorandum  in  the  margin :  it  was  holden,  tibat  a  new  stunp 
was  not  necessary  .(e)  So  where  a  mistake  was  made  by  an  agent  in 
declaring  the  interest  in  the  margin  of  the  policy  to  be  on  a  ship  bj  a 
wrong  name ;  it  was  holden,  that  it  might  be  rectified  by  inserting  tbe 
true  name,  without  a  fresh  stamp.ff)  A  policy  was  effected  at  foor 
guineas  per  cent,  on  hemp  marked  R.  and  valued,  with  certain  retans 
of  premium,  upon  arrival  at  certain  ports,  and  warranted  to  sail  befort 
the  20th  of  August,  which  was  a  summer  risk  and  premium.  Bj  a 
memorandum  indorsed,  the  underwriter,  for  four  guineas  additional  and 
the  return  of  five  shillings  less  for  arrival,  absolv^  the  assured  from  tbe 
warranty  of  sailing  before  the  20th  of  Au^t,  so  making  it  a  winter 
risk,  and  withdrew  the  mark  of  the  hemp;  it  was  holden,(^)  that  these 
alterations  might  be  made  by  stat.  85  Geo.  III.  c  68,  s.  18,  witboat 
any  new  stamp.  Policy  on  goods  at  and  from  Stockholm  to  Swinemonde; 
and  the  ship  being  driven  into  Wisby  on  the  20th  May,  and  detained 
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e)  HtU  T.  PaUmf  8  Bast,  373,  cited  in  BatKe  t.  Taylor,  15  East,  415. 

d)  Ik'eneh  y.  Patimj  9  Bast,  351  ,*  1  Gampb.  72,  cited  in  Reed  y.  Deere,  7  B.  ft  C  S^- 

e)  SawtsU  y.  Loudon,  5  Taant  369.  (/)  Solmuon  y.  7b«ray,  1  M.  a  3*  3^^* 
)  Subbardx,  Jwktm^  4  Taunt  169. 
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tliere  tiD  the  9th  October,  the  assured  on  1st  July,  mrote  to  their  agents 
in  London,  ^^that  the  captain  had  been  ordered  to  proceed  to  Eonigch 
berg,  as  they  were  not  certain  whether  the  enemy  might  be  at  Swine- 
munde  or  not,  and  that  the  passage  to  Konigsberg  was  nearly  the  same, 
but  rather  the  shortest  and  safest,  and  they  desired  the  agents  to 
arrange  the  matter  with  the  underwriters;"  which  letter  the  agents  re* 
oeiying  on  the  12th  Jtdy,  applied  to  the  underwriters  for  their 
^consent  to  alter  the  policy,  by  adding  the  words  '^Konigs-  [  *955  ] 
berg  or  Memel"  after  ^^Swinemunde,  *  which  consent  was 
obtained;  and  the  ship  and  goods  were  afterwards  lost  in  their  voyage 
to  Konigsberg;  it  was  holden,^A)  that  this  alteration  did  not  require  a 
new  stamp.  So  where  the  pokey  was,  ^^  at  and  from  Liyerpool  to  Que- 
bec," and  afterwards,  by  a  memorandum  at  the  foot,  it  was  changed  to 
from  ^'  Liyerpool  to  St.  John's,  New  Brunswick ;"  it  was  holden,(t^  that  a 
new  stamp  was  not  necessary.  Policy  of  insurance  on  ship  ana  goods 
at  and  from  Cuba  to  Liverpool,  with  liberty,  ^4n  that  voyage^  to  pro- 
ceed and  sail  to,  and  touch  and  stay  at,  any  ports  or  places  whatsoever ; 
and  with  leave  to  discharge  and  take  in,  at  any  ports  or  places  she 
might  touch  at,  without  prejudice  to  that  insurance ;"  the  insured,  after 
SQMcription  of  the  policy,  mserted  in  the  body  of  it  the  words,  ^^  with 
leave  to  call  off  Jamacia,"  to  which  interpolation  all  the  underwiters 
assented,  without  increase  of  premium,  except  the  defendant,  who,  beinff 
out  of  the  way,  was  not  applied  to.  The  captain  saOed  from  Cuba  wiw 
eight  men  engaged  to  navigate  to  Liverpool,  and  two  to  Jamaica,  beinff 
uiable,  at  Cuba,  to  procure  ten  men  (the  proper  compliment  of  the  crewj 
for  Liverpool.  She  then  touched  at  Jamaica,  for  the  sole  purpose  ot 
landing  tne  two  men,  and  procuring  others  in  their  stead;  and,  iiaving 
accomplished  this  purpose,  was  lost  on  the  voyage  from  Jamaica  to 
Liverpool :  it  was  holden,(ik)  1st,  that  this  was  a  material  alteration  of 
the  policy,  and  rendered  it  void ;  2nd,  that  the  ship  was  not,  as  to  the 
crew,  seaworthy  for  the  whole  vovage,  (as  she  ought  to  have  been,) 
when  ^he  sailed  from  Cuba ;  8rd,  that  the  circumstance  of  her  having 
become  seaworthy  after  her  leaving  Cuba,  and  before  the  loss,  did  not 
entitle  the  plaintiff  to  recover. 

A  policv  on  a  ship,  lost  or  not  lost,  is  good,(2)  the  ship  having  been 
accepted  for  insurance  and  the  premium  paid  before  loss,  although  the 
policy  was  not  actually  executed  and  stamped  till  loss  had  happened,  and 
both  insurer  and  assured  knew  it. 

Bule  of  Cofutrueti(m.{l) — The  same  rule  of  construction  which  ap- 

(h)  RafMtnm  and  another  t.  BeU^  6  If.  Jk  S.  267. 

ft)  Broekelbank  t.  Sugratj  1  B.  &  Ad.  81. 

[k)  Forskaw  t.  Chabart,  2  firod.  k  Bingh.  158. 

(/)  Mead  ▼.  Daviton,  3  A.  &  B.  303;  4  Not.  k  M.  701. 


(1)  Per  Kent,  J.,  in  CMx  t.  Law,  1  Johns.  Gag.  341 ;  Mvmfard  r.  ffalUtt,  I  Johns.  439; 
Oravet  t.  Bottan  Marine  Int.  Co.^  2  Cranch,  419;  1  Dner  on  Ins.  158,  {{  1-3,  {  7 ;  Palmer 
V.  Warren  Ine.  Co.y  1  Story,  C.  0.  360. 

A  policy  is  to  be  liberally  constmed  in  &yor  of  the  assnred,  for  the  purpose  of  indem* 
nitj.  I  Daer  on  Ins.  161,  {  5 ;  Dow  r,  Hope  Jne,  Co.,  1  Hall,  174.  Words  of  exception  in 
a  policy,  if  doubtful,  are  to  be  construed  most  strongly  against  the  party  for  whose  benefit 
they  are  intended.  Palmer  v.  Warren  Ins,  Co,,  1  Story,  G.  G.  360 ;  DonneU  t.  (7o<iiiii^iaii 
Im.  Oo,^  2  Sumner,  380,  381 ;  YeaUm  v.  2Vy,  5  Cranch,  335.    A  construction  of  words 
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plies  to  ftll  other  mstrmiieDts,  appliee  equally  to  a  poliej  of 
a&ee,(m)  vis.  that  it  ia  to  be  eonstroed  acoording  to  its  sense  and 
ing,  as  collected  in  the  first  place  from  the  terms  used  in  it,  which  terms 
are  to  be  understood  in  their  plain,  ordinary,  and  popalar  sense,  nnlesi 
they  hare  generally,  in  respect  to  the  subject-matter,  as  by  the  known 
usage  of  trade  or  the  like,  acquired  a  peculiar  sense  distinct  frcmi  the 

popular  sense  of  the  same  words,  or  unless  the  context  eri- 
[  *956  ]  dently  points  out  that  they  must,  in  the  particular  ^instance, 

and  in  order  to  effect  the  immediate  intention  of  the  parties  to 
that  contract,  be  understood  in  some  other  special  and  peeoliar  sense. 
The  only  difference  between  policies  of  assurance  and  other  instruments 
in  this  respect,  is,  that  the  greater  part  of  the  printed  language  of 
them,  being  invariable  and  uniform,  has  acquired,  from  use  and  prac- 
tice, a  known  and  definite  meaning,  and  that  the  words  superadded  in 
writing,  subject  indeed  always  to  be  eoyemed  in  point  of  construction 
by  the  language  and  terms  with  whicn  they  are  accompanied,  are  enti- 
tled, nevertheless,  if  there  should  be  any  reasonable  doubt*  upcm  the 
sense  and  meaning  of  the  whole,  to  have  a  greater  effect  atbibuted  to 
them  than  to  the  printed  words;  inasmuch  as  the  written  words  are  the 
immediate  language  and  terms  selected  by  the  parties  for  the  expres* 
sion  of  their  meaning,  and  the  printed  words  are  a  general  formula, 
adapted  equally  to  their  case,  and  that  of  all  other  oontracting  parties 
upon  similar  occasions  and  subjects. 


in.   What  Per$ons  may  he  Inmred^  p.  966 ;   Who  may  he  Ik- 
surerMf  p.  957 ;   What  may  he  Insuredy  p.  957. 

What  Per$a7t$  may  he  Ineured. 

In  this  country  all  persons,  whether  British  subjects  or  aliens,  may, 
in  general,  be  insured.  But  an  action  cannot  be  maintained  on  a  policy 
at  the  suit  or  on  the  behalf  of  an  alien  enemy  during  war,  although 
the  property  insured  be  of  British  manufacture,  and  exported  from  this 
country  .(n) 

Where  a  ship  belonging  to  an  alien  enemy  is  protected  by  the  kijig's 
license,  an  assurance  may  be  effected  on  such  ship  by  a  British  subject, 
as  trustee  on  the  behalf  of  the  ship-owner,  and  an  action  on  the  policy 
may  be  maintained  at  the  suit  of  the  truetee  even  in  time  of  war,  because 
the  public  policy  of  the  country  is  not  contravened  by  sustaining  mud 

(m)  Lord  Mlmh&rcughf  0.  J.,  delivered  jndgment  of  conrt  in  Robtrtton  t.  /VcikA, 
4  BMt,  135,  recognized  by  Lord  Tenterden^  C.  J.,  delivering  judgment  of  conrt  in  Ifumitr 
V.  Leaihleyy  10  B.  k  G.  871. 

(fi)  Brandon  t.  yetbUt,  6  T.  R.  23 ;  BrUtow  t.  Ihwert,  6  T.  R.  36.  Bee  also  FKnA  r. 
WaUt9,  16  Baft,  260,  and/>M(,  p.  992. 

in  a  poll ej,  though  justified  by  the  apparent  meaning,  maj  still  be  rejected  when  it  leads 
to  unreasonable  consequences,  and  such  as  could  not  hare  been  in  the  coatemplatioe  of 
the  parties.  E^e  v.  Mar,  Jnt,  Co,,  6  Whart.  249 ;  Z>«  Lattffunure  t.  If.  Y.  F.  and  M. 
Jn9.  Co.,  10  Johns.  120;  Ogden  r,  Cd.  Ina.  Co.,  lb.  213.  The  whole  instmment  ahoold 
be  examined  in  order  to  find  out  its  meaning  and  intent    1  Duer  on  Ins.  166,  {10. 
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giving  effect  to  sneh  trust;  and  aHhovgli  the  king'e  license  canBOt,  in 
point  of  law,  have  the  effect  of  removing  the  personal  disability  of  the 
ship-owner,  (being  an  alien  enemy,)  in  respect  of  suit,  so  as  to  enable 
him  to  sue  in  his  own  name,  yet  it  purges  the  trust  in  respect  to  him  of 
all  the  injurious  qualities  in  regard  to  the  public  interest«(o)  < 

An  English  subject  who  lives  and  carries  on  trade  under  the  protec- 
tion and  tor  the  benefit  of  a  hostile  state,  and  who  is  so  far  a  merchant 
settled  in  the  state  that  his  goods  would  be  liable  to  confiscation  in  i 
court  of  prize,  is  not  to  be  considered  as  entitled  to  sue  as  an 
English  subject  in  an  English  court  of  justice.  Residing  *under  [  ^957  ] 
the  allegiance  and  protection  of  a  hostUe  state,  he  may  be  con- 
sidered, to  all  civu  purposes,  as  much  an  alien  enemy  as  if  he  w^sre 
bom  there.(l)  But  if  he  reside  in  a  neutral  counti*y,  be  is  entitled  to 
all  the  the  privileges  of  a  neutral  country.(^) 

Who  may  be  IiMwrer%. 

At  the  common  law,  any  person  in  his  individual  and  separate  capa- 
city, or  any  number  of  persons  forming  a  society  or  partnership,  mi^ht 
have  been  insurers ;  but  the  stat.  6  Geo.  I.  c.  18,  authorized  uie  king 
tOCTant  charters  to  two  distinct  companies  for  assurance  of  ships,  goods, 
and  merchandizes  at  sea,  or  going  to  sea,  and  for  lending  money  on 
bottomry,  and  in  pursuance  of  the  powers  given  by  this  statute,  the 
Royal  Exchange  Assurance  and  the  London  Assurance  Companies 
were  eetablised  by  charters,  bearing  date  the  22nd  day  of  June,  1720 : 
and  by  the  12th  section  of  the  before-mentioned  statute,  it  was  enacted, 
that  '^all  corporations,  societies,  and  partnerships,  (other  than  the  two 
corporations)  should  be  restrained  from  underwriting.**  By  stat*  5 
Geo.  IV.  c.  114,  s.  1,  this  restraint  was  removed,  and  now  any  corpor- 
ation or  body  politic,  society  or  partnership,  or  persons  acting  in  any 
society  or  partnership,  may  grant,  sign,  and  underwrite  any  policy  of 
assurance,  upon  any  snip  or  ffoods,  at  sea  or  goin^  to  sea,  or  lend  money 
by  way  of  bottomry.  But  by  the  2nd  section,  it  is  provided,  that  this 
act  shall  not  affect  the  rights  and  privileges  of  the  corporations  of  the 
Royal  Exchange  and  London  Assurance,  otherwise  than  by  making 
it  lawful  for  other  corporations  and  bodies  politic,  and  persons  acting 
in  societies  or  partnership,  to  grant  and  make  such  poUciee  of  assur- 
ance and  contracts  of  bottomry.  It  may  be  remarked,  that  the  object 
of  the  12th  section  of  the  statute  of  George  L  was  merely  to  avoid 
marine  insurances  entered  into  by  corporations  and  partnerships,  other 
than  the  two  privileged  corporations:  for  it  was  expressly  declared,  at 
the  close  of  that  section,  that  any  private  persons  might  underwrite  as 


!■ 


»)  Kmmngion  t.  IngUt^  8  East,  273,  recognised  in  FUndl  t.  Wmttn^  16  Bast,  266. 
p)  See  JtCimneU  y.  Sector,  3  Bos.  k  Pul.  113,  and  WUliBon  t.  Patteton,  7  Taunt.  449. 


(1)  An  alien  enemy  eannot  sustain  a  suit  in  the  courts  of  the  United  States,  if  the 
obJecticHi  be  taken  advantage  of  bjr  a  proper  plea  in  abatessent  Mumford  r,  Mumfardj 
1  Qallis.  Rep.  366.  But  an  enemy  interest  will  not  defeat  an  action  brought  on  a  con« 
tract  arising  out  of  a  trade  licensed  by  our  goyemment.  Cfrtnrfard  y.  The  Wm,  Penn,  1 
Petera'e  Bep.  106. 
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full  J  and  beneficially  ae  before  that  statute,  provided  they  did  not  un- 
derwrite upon  the  accoimt  or  risk  of  a  corporation,  6t  peracms  acting  in 
partnership. 

What  may  he  Insured, 

The  subjects  of  marine  insurance  are,  ships,  goods,  merchandise, 
freiffht,(9)  bottomry,  and  respondentia  interest;  a  special  interest  in 
goods,  as  the  lien  of  a  factor  ;(r)  money  expended  by  the  captain  for 

the  use  of  an  East  India  ship:(«)  the  captain's  commission 
[  "^958  ]  "^and  privileges  in  an  African  trade  ship  ;(^)(1)  the  profits  ex- 

pectea  to  arise  from  a  cargo,  as  from  a  cargo  of  mola8se8,(ii)  (x 
from  a  cargo  employed  in  the  trade  on  the  coast  of  Africa.(2;X2)  But 
a  mere  expectation  without  any  interest  is  not  insurable;  as  where(y)  s 
vessel  not  having  strictly  complied  with  the  provisions  of  a  French  lav 
by  which  a  bounty  is  given  to  ships  fishing  in  certain  latitudes  under  cer- 
tain conditions,  and  therefore  not  being  entitled  to  the  bounty  as  s 
matter  of  right;  it  was  holden,  that  although  it  was  the  practice  of  the 
French'goyemment  to  allow  the  bounty  to  vessels  under  smiilar  circom- 
stances,  without  inquiry  as  to  the  strict  performance  of  the  conditions, 
such  an  expectation  of  the  bounty  was  not  an  insurable  interest.  With 
respect  to  an  insurance  on  freight,  it  is  to  be  observed ;  1st,  that  freight 
ought  to  be  insured  eo  nomine  as  freight,  and  that  it  will  not  be  covered 
by  an  insurance  on  goods ;(»)  and  fndly,  unless  an  inchoate  right  to 
the  freight  has  commenced,  tne  assured  will  not  be  entitled  to  reoovw.(3) 

(q)  Moniffomerp  v.  Sffgrnffton^  3  T.  R.  362.  (r)  P^jk,  14. 

(«)  Oregorp  T.  CkrittU,  Park,  14 ;  3  Doug.  419. 
{i)  King  ▼.  Olo^er,  2  Bos.  k  Pal.  N.  R.  206. 

(«)  Orani  v.  Pairkmton^  Park,  402 ;  Marsh.  Ins.  97,  2nd  edit. ;  5.  (7.,  more  fiUIj  n- 
ported,  3  Dong.  16,  (13). 
(x)  Bardaif  t.  CtniMfw,  2  East,  544.    See  also  Hodgton  t.  Olovtr^  6  East,  31 S. 
(y)  Devaux  ▼.  Steele,  6  Blngh.  N.  0.  368.  (z)  BaUUe  v.  Moudigliani,  Park,  90. 

(1)  The  policj  of  the  law  considers  the  insurance  of  seamen's  wages,  or  of  anytluBg 
to  be  receiTed  at  the  end  of  the  Tojage  in  lien  of  wages,  as  illegal.  See  Webwier  ▼.  Ik 
TcuUt,  T  T.  R.  157.  The  law  of  England,  following  the  marine  law,  does  not  allow  Us 
mariners  any  wages,  unless  the  ship  earn  flight.  This  law  would  be  completelj  evaded, 
if  the  mariners  could  insure  their  wages ;  but  there  is  not  anj  such  rule  as  to  the  csp- 
tain.  An  insurance,  however,  on  monej  lent  to  the  captain,  payable  out  of  the  fre^ht, 
is  Illegal.     WiUan  ▼.  R,  Bx,  Ae$.  Com.,  2  Campb.  626. 

(2)  An  insurance  maybe  effected  onoroJUe  generally,  without  more  descripUon, (4k 
T.  Olovetf  16  East,  218 ;  3  Campb.  276,)  and  engrafted  upon  a  policy  on  ship  and  goodi 
in  the  common  printed  form  for  a  certain  voyage;  with  a  return  of  premium  for  ihoft 
interest :  the  assured  proving  an  Interest  in  the  cargo. 

(3)  A  factor  who  has  a  lien  on  goods  in  his  possession,  has  an  insurable  iateieit 
BmteU  V.  Union  Ine.  Co,,  1  Wash.  0.  G.  R.  409.  And  a  person  to  whom  a  caigo,  cap- 
tured and  libelled  as  prize,  was  delivered  in  pledge  to  indemnify  him  for  beeomisg 
security  to  abide  the  event  of  an  appeal  by  the  captors,  was  held  to  have  an  insniabte 
interest.  8,  C,  4  Dall.  Rep.  421.  In  a  policy  on  freight,  the  engagement  of  the  assutf 
is,  that  freight  begun  to  be  earned,  shall  not  be  defeated  by  any  of  the  perils  insusd 
against ;  and  not  that  the  vessel  shall  take  in  a  cargo,  the  flight  of  which  shall  eqial 
the  sum  Insured,  and  then  that  it  shaU  not  be  lost  by  any  of  the  perils  insured  agaiait 
MiUg  V.  Bartfard  Ine.  Co.,  2  Conn.  Rep.  368.  See  CooUdge  v.  Olouee$Ur  Manm^Ime,  (^ 
15  Mass.  341.  One  may  insure  under  the  name  of  fireight,  the  safe  transportation  of  hii 
own  goods.  WoUott  t.  BagU  Ina.  Co,,  4  Pick.  429.  Where  freight  was  insured  ia  tke 
sum  of  $2,000,  at  and  fVom  one  port  to  another,  and  thence  to  a  third,  and  at  and  fron 
either  back  to  the  first,  and  by  the  charter-party  it  was  stipulated  that  the  chaitsnr 
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The  risk  does  not  attach  until  the  goods  are  either  actually  shipped  on 
board,  or  until  there  is  an  actual  contract  for  shipping  them,  (a)  In  an 
action  upon  a  policy  of  insurance  upon  ship  and  freight,(6)  it  appeared 
that  the  ship  had  been  destroyed  by  a  tempest,  before  the  goods,  which 
were  ready  to  be  shipped,  were  actually  on  board.  Lee^  G.  J.,  was  of 
opinion,  that  the  plaintiff  was  not  entitled  to  recoyer  for  freight,  as  the 
goods  not  haying  oeen  actually  on  board,  the  plaintiff's  right  to  freight 
had  not  commenced.  But  where  the  right  to  freight  has  commenced, 
as  if  part  of  the  goods  are  on  board,  and  the  rest  ready  to  be  shipped, 
the  plaintiff  will  I>e  entitled  to  recoyer  on  an  insurance  on 
freight.(c)  *So  where((2^  plaintiff,  a  ship-owner,  effected  a  [  *959  ] 
policy  on  freight  at  and  irom  the  Coromandel  coast  to  Bour- 
bon :  the  ship  put  into  port  on  the  Coromandel  coast  for  repairs ;  the 
plaintiff  purchased  a  cargo,  and  had  it  ready  to  be  sent  on  board  in 
storehouses  about  seyen  miles  from  the  port.  The  ship  was  lost  by 
an  accident  in  getting  out  of  dock.  It  was  holden,  that  the  cargo 
being  ready  when  the  ship  was  about  to  leaye  the  dock,  the  risk  at- 
tached. ^,  where  a  ship  was  chartered  for  a  yoyage  from  London  to 
Teneriffe,  where  she  was  to  take  wine  on  board,  and  carry  it  to  the 
West  Indies,  and  it  was  coyenanted  that  the  owner  was  to  receiye  for 
the  freight  for  the  said  yoyage  so  much  per  pipe,  and  the  yessel  set  sail, 
but  was  captured  before  she  arriyed  at  Teneriffe  ;(e)  it  was  holden,  that, 
as  in  this  case  the  inchoate  right  to  freight  commenced  from  the  incep- 
tion of  the  yoyage,  that  is,  the  instant  the  ship  sailed  from  London,  the 
plaintiff  was  entitled'  to  recoyer  on  a  policy  on  freight.  N.  In  this 
case  the  policy  was  a  yalued  policy  on  freight  ^'  at  ana  from  London  to 
Teneriffe,  and  at  and  from  thence  to  the  West  Indies."  So  where  an 
iDsuranoe  was  made  by  ship-owners  on  the  freight  of  a  certain  ship(/) 
"at  and  from  Dominica,  &;o.,  to  London,  and  it  appeared  that  the 
ship  had  been  chartered  for  a  yoyage  from  London  to  Domtntca^  and 
back  to  London,  the  charterers  agreeing  to  pay  a  certain  part  of  the 
freight  which  the  ship  should  make  outwards,  and  also  to  procure  for 
the  ship  at  Dominica  a  full  cargo  at  the  current  freight  for  London ; 
the  ship  haying  arriyed  at  Dominica,  and  deliyered  her  outward  bound 
cargo,  was  captured  while  she  lay  at  Dominica,  before  any  part  of  the 
homebonnd  cargo,  which  was  ready  to  be  loaded,  could  be  put  on  board. 
An  endeayor  was  made  to  distinguish  this  case  from  the  preceding  case 
of  Thomp%on  y.  Taylor,  on  the  ground,  that  there  the  insurance  was  on 
&  yalued  policy  upon  freight  on  a  chartered  ship  at  at  and  from  London 

ia)  Flmt  ▼.  Flemyng^  1  B.  &  Ad.  45.  (6)  T<mg$  r.  WaUi,  Str.  1261. 

e)  Montgomery  y.  Eggmgton^  3  T.  R.  362. 
d)  Detauz  ▼.  J^AMon,  6  Bingh.  N.  0.  619.  («)  Thompson  t.  TaploTf  6  T.  B.  478. 

/)  ffomea9tU  t.  auart^  T  Eait,  400. 

shoald  paj,  m  the  freight  or  hire  of  the  Teasel,  dariDff  the  term  of  the  contract,  $2,000, 
to  become  due,  owing  and  payable  as  follows:  "On  the  arrival  of  said  yessel  and 
deliyeiy  of  the  cargo,  there  shall  be  the  fhll,  Ac,  snm  of  $1,000,  payable  in  Mexican  dol* 
lars ;  and  on  the  return  of  the  said  yessel  to  the  port  of  departure,  there  shall  be  due, 
ftc,  the  farther  som  of  $1,000,  the  said  two  sums  making  the  $2,000  before  named." 
Held,  this  was  an  entire  contract  in  reference  to  the  insurance ;  and  the  yessel  haying 
been  lost  on  her  outward  yojag^,  the  assured  was  entitled  to  recover  the  whole.  Meeeh 
y.  /m.  Co.,  3  Whart.  473.    See  a»(a,  note,  940,  note  (2),  and  942,  note  (2). 
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to  Teneriff^e  and  at  and  from  thenoe  to  the  West  Indies ;  and  wldeh,  as 
it  was  said,  turned  on  the  entirety  of  the  yo jage  insured,  the  freight 
beinff  covenanted  to  be  paid  {or  the  said  voyage,  according  to  a  atipa- 
lated  rate  per  pipe  for  500  pipes  of  wine;  whereas  this  was  an  open 
policy,  and  the  freight  was  to  be  estimated  according  to  the  qnanlily 
of  goods  on  board,  of  which  there  never  were  any,  and,  therefore,  no 
inception  of  the  freight,  and,  conseqaently,  not  of  the  insurance  npon 
it :  and  this,  it  was  argued,  was  the  same  as  if  the  ship  had  sailed  from 
Dominica  without  any  goods  on  board;  but  the  objection  was  overruled; 
Lord  EUenbaraugky  G.  J*,  observing,  that  it  was  clear  that  the  under- 
writer was  liable,  upon  the  authority  of  TAompMon  v.  Taylor,  the  voy- 
age having  commenced  in  which  the  freight  was  to  be  earned  aoc<»^mg 
to  the  terms  of  the  charter-party,  which  made  it  one  entire  contract, 

and  which  voyage  was  insured  by  the  policy ;  that  in  Thomp$m 
[  *960  ]  V.  Taylor,  the  loss  happened  before  uie  ship  arrived  ^at  Tene- 

riffe,  where  she  was  going  to  fetch  her  freight,  and  yet  the 
underwriter  has  holden  to  be  liable*  Freight  may  be  insured  for  part 
of  an  entire  voyage  ;(^)  and  if  the  ship  be  on  the  voyage  insured  when 
the  loss  happens,  the  assured  will  be  entitled  to  recover,  although  the 
ultimate  destination  of  the  shin  was  not  disclosed  to  the  underwriter. 
On  a  policy  on  goods  at  and  trom  Plymouth  to  M^ta,  with  liberty  to 
touch  at  Pensance,  or  any  other  port  in  the  channel  to  the  westward, 
for  any  purpose  whatever,  beginning  the  adventure. from  the  loading 
the  gooos  on  board  the  ship  as  al^ve ;  it  was  holden,(A)  that  goods 
loadra  at  Pensance  were  protected  by  the  policy*  A  policy  on  freight, 
at  and  from  the  ship's  port  of  loading  at  J.  to  her  port  of  discharfie, 
with  leave  to  call  at  intermediate  ports,  beginning  the  adventure  on  uie 
goods  from  the  loading,  as  aforesaid,  with  leave  to  dieeharge,  exchange, 
and  take  on  board  goods  at  any  port  she  may  call  at,  without  being 
deemed  a  deviation,  covers  the  freight  of  ^oods  loaded  at  an  intennedi-  • 
ate  port,  and  therefore,  where  the  ship  having  sailed  with  a  cargo  loaded 
at  «f.  was,  during  the  voyage,  cast  on  shore  at  an  intermediate  port, 
and  lost  a  part  of  her  cargo,  and  took  on  board  other  ^oods  at  that 
port  to  complete  her  cargo,  and  arrived  at  her  port  of  discharge,  and 
earned  freight ;  it  was  holden,(t)  that  the  assured,  who  had  abandoned 
to  the  underwriter  upon  intelUffence  of  the  loss,  and  had  adjusted  with 
him  as  for  a  total  loss,  was  liable  to  the  underwriter  for  the  freight  of 
that  part  of  the  cargo  loaded  at  the  mtermediate  port,  after  deducting 
the  expenses  attendant  upon  procuring  the  said  freight.  In  an  action 
on  a  policy  on  freight  it  appeared,  that  the  ship  in  the  course  of  her 
voyage  having  been  injured  by  a  peril  of  the  sea,  was  obliged  to  put 
into  a  port,  and  land  the  whole  of  her  carso.  Part  of  her  cargo  had 
been  so  wetted  by  sea-water  that  it  could  not  be  reshipped  without 
daneer  of  ignition,  unless  it  went  through  a  process  which  would  have 
detamed  the  vessel  six  weeks,  and  have  been  attended  with  expense  equal 
to  the  freight.  Under  these  circumstances,  the  master  sold  these  goods, 
and  finding  he  could  not  obtain  others,  he  sailed  on  his  voyage,  and 


! 


g)  Taylor  r.  WHton,  15  Bagt,  324. 

h)  VioleU  T.  AUnuU,  3  Taant.  419,  recopuzed  in  Lwthiy  t.  ffunUr,  7  Biagh.  529. 
(i)  Barclay  y.  SHrUny^  5  11.  &  S.  6. 


at  hk  port  of  deetinatioii  with  the  rest  of  his  cargo.  The  mas- 
ter's proeeediogs  were  soch  as  a  prudent  man  uninsnr^  wonld  haye 
adopted.  It  was  holdeny(ik)  that  the  underwriters  were  not  liable  tor  the 
loss  of  the  freight  of  these  goods.  A  ship-owner  is  entitled(2)  to  reeorer 
upon  a  policy  of  insurance  for  freight  for  a  loss  accming  to  him  by 
reason^  of  his  having  been  deprived  of  the  means  of  carrying  his  own 
goods  in  his  own  ship.  A  homeward  policy  on  freight,(nt)  at 
and  from  A.,  attaches  when  the  *ship  is  at  A.  in  a  condition  [  "^961  ] 
to  begin  to  take  in  her  homeward  cargo,  which  is  a  questicm 
of  fact  for  the  jnry.(l) 

IV.  Cf  Loises. 

1.  By  Perili  of  ih»  Sea,  />.  961. 

2.  Bjf  Ctjpture,  p.  963. 

3.  By  ArretU,  ^c,  p,  966. 

4.  By  Barratry^  p,  967. 
5«  By  Fire,  p.  970. 

6.  By  other  Laeeee,  p.  971. 

I.  By  PeriU  of  the  Sea. — ^Losses  by  feriU  of  the  %ea  are  understood 
to  mean  only  such  as  proceed  from  mere  sea  damage,(H)(2)  that  is, 
such  as  arise  from  stress  of  weather,  winds,  and  waves,  n'om  lightning 
and  tempests,  from  striking  against  rocks,  from  sands,  Ac.  A  loss 
occasioned  by  another  ship  running  down  the  ship  insured,  through 

(k)  Mordy  T.  JbfiM,  4  B.  &  G.  394;  Broeklebank  r.  Suyrtte,  lU,  k  Rob.  102. 

(I)  Flint  V.  Flemynffj  1  B.  &  Ad.  45,  recognized  in  Devaux  y.  T Anson,  6  Bingh.  N.  €• 
519. 

(in)  TFtUMiMOfi  y.  Iimee,  1  M.  a  Bob.  88,  LyfMuret,  0.  B.  See  DmMum  y.  J'Ammm^ 
ubt  iup.  (fi)  Manh.  416. 

(1)  The  insured  ia  not  required  to  state  the  particular  interest,  whether  distinct  or 
imdiyided,  which  he  has  in  the  subject ;  it  is  suJBcient  if  he  has  an  insurable  interest  to 
the  amount  in  question.  Lawrence  y.  Vanhome,  1  Gaines'  R.  276.  Where  the  owners  of 
a  vessel  having  received  information  from  the  master  that  he  intended  to  bring  home  a 
cargo  of  saltj  Ac,  for  their  account,  caused  insurance  to  be  effected  **on  cargo,  valued 
at,"  Ac.  The  consignees  loaded  the  ship  with  salt,  but  paid  for  it  with  their  own  funds, 
took  a  bill  of  lading  from  the  master  in  the  name  of  their  agent  in  the  United  States, 
and  instructed  the  agent  to  deliver  the  goods  to  the  owners  of  the  ship,  on  payment  of  a 
certain  sum,  which  exceeded  the  cost  of  cargo,  or  else  to  dispose  of  it  on  account  of  the 
shippers.  The  vessel  and  cargo  were  lost  at  sea.  Held,  that  the  insured  had  not  an 
interest  insurable  in  the  manner  in  which  it  was  insured.  Warder  y.  JlorUnif  4  Binney's 
Rep.  629. 

(2)  Where  a  yalued  policy  was  made  of  supposed  profits  on  a  cargo  of  goods  from 
Canton  to  Philadelphia,  and  the  ship,  on  her  yojage  from  Ganton  to  Philadelphia,  was 
forced  by  bad  weather  to  pat  into  the  Isle  of  France  for  repairs,  where  she  was  detained 
about  three  months,  and  finally  arriyed  in  Philadelphia ;  it  was  held,  that  thb  interrup* 
tion  of  the  yoyage  did  not  create  a  loss  within  the  policy.  WalnY,  Tkompeou,  9  S.  A  R. 
115.  Damage  to  a  ship  by  the  violence  of  the  wind  during  an  attempt  to  haul  her  on 
a  marine  railway  fbr  repairs,  and  while  she  is  partly  on  land,  is  covered  under  the  insu* 
raaca  "against  loss  by  perils  of  the  sea,"  and  "all  other  losses  to  which  assurers  are 
Uabia,"  it  being  ^ntedem  yenerie.  JBUery  y.  If,  B,  Jnt.  Co,,  8  Pick.  14.  Where  a  new 
and  safe  mode  of  repairing  ships  has  come  into  use  since  the  making  of  insuraaoe,  the 
insured  may  ayail  himself  of  it  without  prejudice  to  th^  policy.  lb.  It  may  be  shown 
that  an  alleged  sea  damage  to  goods  arose  in  the  manufitoture  or  packing,  by  proving 
it  was  of  a  peculiar  kind,  and  different  from  sea-water  damage^  and  that  other  goods  of 
the  sasM  kind  and  same  mannfiioture,  imported  in  other  vessels  Che  same  year,  were 
damaged  in  like  manner.  Bradford  y.  BoyUton  F.  ^  Jf.  Co.,  11  Id.  162 ;  Levy  y.  ifsr. 
/as.  Co.,  2  Amer.  Law  Reg.  297. 
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gro00  nej^Iigence,  is  a  lofls  by  porils  of  the  86a.((»)  If  there  has  not 
been  any  intelligenoe  received  of  a  ship  within  a  reasonable  time  after 
she  has  8ailed9(p)  it  will  be  presumed,  that  she  foundered  at  sea,  sad 
the  assured  may  maintain  an  action  against  the  underwriter,  statiiif 
the  loss  to  have  happened  bj  the  yessel  sinking  at  sea.(jr)  What  AtSx 
be  deemed  a  reasonable  time,  must  depend  on  the  distance  and  length 
of  the  yoyage,  &c.(l)  Eridence  of  the  yessel  having  sailed  on  her  io- 
tended  vojaffe  on  such  a  day,  and  not  haying  been  heard  of  since,  is 
the  best  evittence  of  which  tne  nature  of  such  a  case  admits,  and  coa- 
sequentl;i^  will  be  sufficient  to  support  the  action.  It  is  not  neoesayj 
to  call  witnesses  from  the  yessel's  port  of  destination ;  it  is  sufficieiit 
to  prove  that  she  was  not  heard  of  in  this  countnr  after  she  sailed.(r) 
But  it  must  be  shown,  that  when  the  ship  left  the  port  of  outfit,  alie 
was  bound  on  the  voyage  insured.^«)  For  this  purpose  the  eanvog 
h<md{t)  mentioning  the  port  of  destmation  in  the  common  form,  w  s 
license,(tt)  is  primd  foune  evidence.  Insurance  on  goods  hj  a  oertsin 
ship  from  Leghorn  to  Lisbon.  At  the  trial  in  1826,  the  evidence  wti, 
that  the  vessel  with  the  goods  insured  on  board,  sailed  from  Leghorn  in 
April,  1821,  for  Lisbon;  that  she  never  arrived  at  that  place:  and 
that,  a  few  days  after  her  departure  from  Leghorn,  the  witness  heard 
that  she  had  foundered  at  sea,  but  that  the  crew  were  saved:  holden,(x) 

that  this  was  sufficient  primd  facie  evidence  of  a  loss  by  penk 
[  *d62  ]  of  the  sea,  '''and  that  it  was  not  necessary  for  the  plamtm  to 

call  any  of  the  crew,  or  to  account  for  their  non-attendance. 

Upon  a  policy  of  insurance  on  goods,  where  the  ship,  being  disabled 

by  the  perils  oi  the  sea  from  pursuing  her  voyage,  was  obliged  to  put 

into  port  to  repair ;  and,  in  order  to  defray  the  expenses  of  such  repairs, 

the  master,  having  no  other  means  of  raising  money,  sold  part  of  the 

foods,  and  applied  the  proceeds  in  payment  of  these  expenses.     It  was 
olden,(y)  that  the  underwriter  was  not  answerable  for  this  lo88.(2)     Un- 

S  Smith  ▼.  Scottf  4  Tannt  126.  (p)  Pftrk,  105. 

Onm  V.  Brownj  Str.  1199.    Sm  also,  Anfffty  t.  Biodj  Sittings  after  U.  T.  1763, 
coram  Lord  Man^field^  0.  J.,  Park,  106. 
(r)  Twemlow  ▼.  Oswm,  2  Oampb.  85. 

(•)  Cohen  Y.  Emekley^  2  Campb.  51 ;  JTottar  T.  Innef^  By.  h  M.  333. 
it\  2  Campb.  51.  (u)  MarehaU  v.  Parker^  2  Campb.  69. 

(%)  KotUr  ▼.  Reed,  6  B.  &  C.  19. 

(y)  PoweU  and  another  r.  Chdgeon,  5  M.  a  S.  431 ;  Sarquy  v.  Hoheon^  2  B.  A  a  T; 
Jaagment  affirmed  on  error,  in  Ex.  Chr.  4  Bingh.  131,  S.  P. 

(1)  See  Gordon  t.  Bowne,  2  Johns.  Bep.  150. 

(2)  In  case  of  shipwreck,  the  master  is  not  at  liberty  to  sell  the  cargo,  merely  on  tiie 
ground  that  it  is  best  for  all  concerned,  and  what  a'pmdent  owner  would  do ;  bnt  only 
in  case  of  a  legal  necessity.  Bryant  t.  Com,  Ina.  Co,,  13  Pick.  543.  And  the  insnieifl 
are  not  liable  in  such  case  for  a  total  loss.  lb.  The  necessity  which  justifies  master  ia 
selling  a  ship,  is  one  where  be  has  no  opportunity  of  consulting  owners  or  insurets,  and 
which  leaves  no  altematiTC.  MaU  t.  Fhmk,  In»,  Co,,  9  Id.  466.  The  question  of  ae- 
oessity  is  for  the  Jury,  and  they  are  properly  instructed  to  consider  bow  a  prudent  owner 
would  hare  done.     TRnfi  y.  Col,  Ina,  Co,,  12  Id.  279. 

In  determining  whether  a  missing  vessel  has  been  lost  on  the  voyage  insured,  the 
usual,  and  not  the  utmost  period  of  the  voyage,  is  to  be  taken  into  calculation.  Jiewa> 
V.  NeOeon,  1  Caines'  Rep.  525. 

If  the  loss  arise  from  the  ordinary  wear  and  tear  of  a  voyage,  the  nndenrriter  is  not 
liable.  But  it  is  otherwise,  if  it  happen  in  consequence  of  the  violence  of  the  winds  and 
waves,  running  on  rocks,  or  the  like ;  and  it  is  not  suiHcient  for  the  insm'ed  lo  pcofi 


der  a  oonnt  for  a  loss  by  perils  of  the  Beay(2)  eTidenoe  tbat  the  ship  was 
destroyed  by  a  species  of  worms,  which  infest  the  rivers  of  Africa,  was 
holden  not  to  support  the  declaration.(l^  If  a  ship  hove  down  on  a  beach 
within  the  tideway  to  repair,  be  thereoy  bil^d  and  damaged,  it  is  not 
a  loss  occasioned  by  the  penis  of  the  sea.(a)  A  transport  in  the  ser* 
vice  of  government,  was  insured  for  twelve  months,  during  which  she 
was  ordered  into  a  dry  harbour,  the  bed  of  which  was  uneven,  and  on 
the  tide  having  left  her,  she  received  damage  by  taking  the  ground ;  it 
was  holden,(i)  that  this  was  a  loss  by  a  peril  of  the  sea.  So  in  an  insur- 
ance on  goods  in  a  ship  warranted  free  from  capture  and  seizure.  The 
ship  was  stranded  on  a  shoal  within  a  few  miles  of  the  port  of  destina- 
tion, and  disabled  from  proceeding ;  but  while  she  lay  m  the  sand,  she 
was  seized  by  the  commander  of  the  place  at  which  she  was  stranded ; 
and  the  goods  were  confiscated  by  him :  it  was  holden(c)  a  loss  of  the 
goods  by  the  perils  of  the  sea. 

A  policy  was  effected  on  living  animals,  warranted  free  from  mortal- 
ity and  jettison.  In  the  course  of  the  voyage  some  of  the  animals, 
in  consequence  of  the  agitation  of  the  ship  in  the  storm,  were  killed; 
and  others,  from  the  same  cause,  received  such  ii\]ury  that  they  died 
before  the  termination  of  the  voyage  insured.  It  was  holden,(a)  that 
this  was  a  loss  by  a  peril  of  the  sea,  for  which  the  underwriters  were 
liable.  In  a  similar  case,  where  it  was  foimd  in  the  special  verdict, 
that  a  certain  usage,  with  respect  to  such  policies,  prevailed  amongst 
the  underwriters  subscribing  policies  at  Lloyd's  Ooffee-house  in  London, 
and  merchants  and  others  effecting  policies  there,  and  that  the  policy  in 

Juestion  was  effected  at  Lloyd's  Coffee-house ;  but  it  was  not  found  that 
ie  plaintiff  was  in  the  habit  of  effecting  policies  at  that  place  f  it  was 
holden,(«)  that  this  usage  was  not  sufficient  to  bind  the  plaintiff.  An 
averment  of  loss  by  penis  of  the  sea,  is  not  supported  by  proof  that 
the  vessel  was  sunk  in  consequence  of  being  fired  upon  by 
another  ^vessel,  under  a  mistake.(/)  It  is  the  province  of  [  *968  ] 
the  iury  to  determine  whether  the  cause  of  the  loss  be  a  peril 
of  the  sea  or  not.(^)  In  cases  of  insurances  upon  ^oods,  where,  by  the 
terms  of  the  policy,  the  underwriter  is  to  continue  liable  until  the  goods 
are  safely  landed,  if  one  of  the  public  lighters,  entered  at  Waterman's 
Hall,  be  employed  for  the  purpose  of  landing  the  goods,  and  the  goods 
sustain  a  damage  on  board  such  lighter,  without  any  negligence  on  the 

(2)  Uohl  V.  PtffT,  London  Sittings  after  H.  T.  1796,  Park,  105. 

(a)  Thon^Mon  V.  WkUmort,  3  Taant.  227.  {h)  Fletcher  v.  TnffUe^  2  B.  ft  A.  315. 

(cj  Hahn  V.  Corhett^  2  Bingh.  205.  ((I)  Laiorenee  V.  Aberdtin^  5  B.  ft  A.  107. 

\e)  Qabay  and  another  V.  Lloydf  3  B.  ft  C  793. 

\f)  CulUn  y.  BuiUrj  1  Stark.  N.  P.  0.  138,  Ld.  FUenhtfrouffhy  G.  J. 

(y)  Per  KenyoHj  C.  J.,  in  Butler  t.  Usher,  Abbott,  236. 

that  there  were  storms  on  the  voyage,  unless  the  injury  sustained  can  be  fkirly  traced 
to  that  cause.  Coke  t.  Mar.  Ine,  Co,,  3  Wash.  G.  G.  R.  159.  Bat  if  two  storms  are 
given  in  evidence,  in  an  action  on  a  policy  for  a  limited  time,  the  one  storm  within,  and 
the  other  without  the  time,  it  is  for  the  jury  to  decide  in  which  the  loss  happened. 
Browne  ▼.  NeiUon,  1  Gaines'  Rep.  525.  And  an  insurance  made  after  a  knowledge  of  a 
second  storm,  does  not  conclude  the  jury  ttom  finding  that  the  vessel  was  lost  in  a  prior 
storm*    lb. 

(1)  See  ffoMord  v.  The  If.  S,  2ns.  Co.,  8  Peters,  537 ;  1  Sumner,  216,  S.  C 
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part  of  the  Ikhterman,  the  undenniter  will  be  reepooaUe  for  the 
loas  ;(A)  bnt  if  the  owner  of  the  goods  chooeee  to  employ  his  own  pri- 
rate  lighter  to  laod  them  ;(tXl)  or  if  after  the  goods  are  pat  on  beard 
a  public  Uffhter,  the  owner  takes  them  into  his  own  custody  and  posses- 
sion, and  discharges  the  Iightemian,(i)  the  underwriter  m  such  csM 
wiU  not  be  liable.  See  ffofman  y.  Mar^hallj  2  Biagh.  N.  C.  383;  S 
Scott,  559 ;  and  ante^  p.  9^.(2) 

2«  Xoif  bjf  Capture. 

Capture  is  the  taking  the  ship  or  goods  by  an  enemy  of  the  ooontiy 
to  which  the  ship  and  goods  belong,  when  in  a  state  of  pabHc  war. 
To  constitute  a  loss  by  capture  within  the  meaning  of  the  po1icy,(i) 

(A)  Rueker  y.  London  Auwanu  Camp,,  London  Sittings,  June,  1784,  per  J9iflicr,J.; 
ffurry  y.  jRoycii  Bxeh.  Ats.j  2  Bos.  k  Pol.  430. 
ft)  Sparrow  r,  Carruthers,  Sir.  1336. 
[k)  Strong  t.  NnUiUf,  1  Bos.  k  PuL  N.  R.  16. 
[I)  Per  Lord  Mon^/iddy  C.  J.,  in  Qoh  t.  WUhon^  2  Bnrr.  694. 
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(1)  When  ineored  is  informed  of  the  loss  of  his  ressel,  hj  capture,  he  need  not  abandoi, 
bat  maj^vTAit  to  ascertain  whether  she  is  condemnedi  and  then  claim  to  be  paid.  If  in 
a  reasonable  time  after  notice  of  capture  he  fkils  to  abandon,  he  loses  the  pnrilege,  sad 
cannot  reeoTer  for  a  total  less ;  and  where  be  seeks  to  recover  on  an  abandoanMot,  ht 
must  prove  as  the  basis  of  his  action  the  cause  assigned.  Maty  land  ondFimniz  ImB,  09, 
V.  BathurHy  5  Gill  k  J.  169.    See  2  Amould  on  Ins.,  {  303,  304,  p.  811-816. 

(2)  If  the  vessel  be  captured  and  recaptured,  it  depends  upon  the  particular  dreus- 
stances  of  the  case,  whether  the  loss  is  to  be  deemed  toUd  wparikU.  It  is  a  qaevkioa  of 
loss  dependant  upon  a  question  of  fact,  whether  upon  the  whole  evidence,  the  ^^IH* 
was  broken  up  and  not  worth  pursuing.  Mar,  Im.  of  Alex,  v.  TWier,  3  Cranch's  Bep. 
359.  Where  a  vessel  was  captured  and  deprived  of  all  her  papers,  which  she  never 
regained;  and  was  afterwards  recaptured  and  restored  on  payment  of  salvage :  held,  that 
the  insured  were  justified  in  breaking  up  the  voyage,  and  that  the  ship,  bj  the  lose  of  her 
papers,  not  being  in  a  legal  capacity  to  perform  her  voyage,  there  was  a  total  loss  by 
capture.  Pott  v.  Phoenix  Ins,  Co.,  10  Johns.  Bep.  79.  After  capture  and  recapture,  the 
underwriter  is  liable  only  for  the  salvage  and  tn  losses  within  the  policy,  but  not  fcr 
expenses  attending  a  sale  of  the  property  at  anctioni  by  direction  of  the  agent  of  the 
insured.  Muir  v.  Uniud  Im.  Co.,  1  Oaines'  Rep.  49.  He  is  liable  for  the  expenses  of 
prpsecuting  an  appeal  in  the  jnise  court,  where  he  has  notice  of  the  proceedings!,  and 
does  not  expressly  dissent.    Lawrence  v.  FaaAem,  lb.  276. 

If  the  loss  of  the  vessel  arose  ftons  the  ordinaiy  eironnstances  of  a  voyage,  or  frooi  ssa 
damage,  or  wear  and  tear,  which,  without  any  extraordinaiy  causes,  was  to  be  expected, 
the  insurer  is  not  liable.  But  if  it  happened  in  consequence  of  the  violence  of  winds  aa4 
waves,  running  on  rocks,  or  the  like,  these  are  perils  against  which  the  insurer  agrees 
to  indemnify.  Colee  v.  Marine  Ine,  Co,,  8  Wash.  G.  0.  IA9.  A  loss  by  collision,  withost 
any  fault  on  either  side,  is  a  loss  by  the  perils  of  the  sea,  and  within  the  policy.  Pdgrt 
V.  Wofrrm  Int.  Co.,  14  Pet  99.  If  goods,  while  in  transportation  from  the  shore  to  a 
ship  engaged  in  a  trading  voyage,  are  lost,  the  insurer  is  liable,  if  such  transportation  is 
according  to  usage.  CoggeehcUl  v.  Amwiean  Ine,  Co.,  3  Wend.  283.  The  insurer  ii 
liable  for  the  loss  of  a  vessel  by  fire,  though  it  was  occasioned  by  the  n^ligence  of  the 
master  and  crew.     Watere  v.  MerekanW  Ine.  Co.,  11  Pet.  213. 

Where  a  collision  between  two  ships  accidentally  took  place  within  the  dominions  of 
a  foreign  power,  and  by  the  laws  of  that  foreign  power  all  damages  occasioned  thereby 
were  to  be  borne  equally  by  the  two  vessels ;  it  was  held,  that  sudi  a  collision  was  a 
peril  of  the  seas,  within  the  meaning  of  the  common  policy  of  insurance,  and  that  the 
underwriters  were  liable,  not  only  for  the  direct  damage  done  to  the  ship  insoivd  by 
them,  but  also  for  the  charge  apportioned  on  such  ship,  as  her  contribntozy  share  towards 
the  common  loss,  not  as  a  general  average,  but  as  properly  a  part  of  the  partial  loss 
occasioned  by  the  collision.  Petere  v.  Warren  Ine.  Co,,  3  Sumner,  389.  The  m«re  fikci 
shown  by  the  assured  that  the  goods  after  arrival  were  found  damaged  by  sea  water,  is 
not  evidence  of  a  loss  by  the  perils  of  the  sea.  Fleming  v.  Marine  Ine,  Co.,  3  Watts  k 
Serg.  144;  2  Arnould  on  Insurance,  {  30. 
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it  is  not  necessary  that  ^e  ship  Bhould  be  condemned,  or  carried  into 
anj  port  or  fleet  of  the  eaemj.  In  every  case  of  captarey(m)  the  in* 
surer  is  answerable  to  the  extent  of  the  sum  insiired  for  the  loss  actnally 
sustained.  This  may  be  either  total,  as  where  the  thing  insured  is  act 
recovered  a^ain ;  or  partial^  as  where  the  ship  is  re-captured  or  restored 
before  abmaanment;  in  which  case  the  insurer  is  bound  to  pay  the  sal- 
vage, and  any  other  necessary  expense,  which  may  have  been  incurred 
by  the  party  for  the  recovery  of  his  property .(1)  In  assumpsit  upon  a 
policy  of  insurance,(n)  irUereBt  or  no  interest,  against  enemies,  pirates, 
takings  at  sea,  &c.,  it  appeared,  that  the  ship  was  taken  by  a  Swedish 
pirate,  and  remained  in  his  possession  nine  days,  and  then  was  re*taken 
by  an  English  man-of-^war,  and,  after  the  suit  commenced,  brought  into 
Harwich :  it  was  hokien,  that  the  plaintiff  was  entitled  to  recover :  for 
thoi^h  the  ship  was  re-taken,  yet  the  plaintiff  had  received  a  damage 
by  the  interruption  of  his  voyase ;  and  the  question  was  not,  whether 
the  plaintiff  had  his  ship,  and  did  not  lose  his  property,  but  what  dam- 
age he  had  sustained,  in  a  case  where  a  privateer  had  been  insured,(o) 
internt  or  no  interest^  free  from  averagej  and  loithout  benefit 
oftalvagej  for  a  cruise  *of  three  months,  and  during  that  time  [  '^'964  ] 
she  was  captured,  whereby  she  was  prevented  from  finishing 
her  cruise :  it  was  holden,  that  the  assured  was  entitled  to  recover  for 
a  total  loss,  although  it  did  not  appear,  that  the  ship  was  ever  carried 
infra  prceMia  hostium,  and  although  the  ship  was  retaken  before  the 
expiration  of  the  three  months.  See  further  on  this  subject,  White* 
head  V.  Banee,  Park,  77,  and  Dean  v.  Dicker^  Str.  1250. 

A  ship  warranted  neutral,  was  captured  as  an  enemy's  ship,  and  the 
owners,  after  an  interlocutory  decree  against  them,  agreed  to  a  com- 
promise:(/?)  this  being  done  bond  fide;  it  was  holden,  that  the  insurer 
was  liable  for  the  sum  paid  by  the  insured  under  such  compromise. 
Formerly,  it  was  a  common  practice,  when  vessels  were  captured  by  the 
King's  enemies,  or  by  other  persons  committing  acts  of  hostility,  for 
persons  to  agree  with  the  captors  for  ransom  of  the  vessels,  and  for 
securing  the  stipulated  ransom,  not  only  to  give  hostages,  but  also  to 
bmd  themselves,  or  the  owners,  for  the  payment  thereof.(2^  The  law 
of  nations  gave  a  sanction  to  this  practice ;  but  it  having  oeen  found, 
by  experience,  liable  to  great  abuse,  and  there  being  reason  to  appre- 
hend, that  upon  the  whole  it  operated  more  to  the  disadvantage  than 
the  benefit  of  his  majesty's  subjects,  the  legislature  interposed,  and 
prohibited  it.  See  stat.  22  Geo.  III.  c.  25,  s.  1 ;  83  Geo.  ill.  c.  66, 
s.  37,  88 ;  43  Geo.  III.  c.  160,  s.  34,  85.  Although  by  the  terms  of 
the  policy,  the  underwriters  undertake  to  indemnify  the  assured  against 
all  captures  and  detentions  of  princes,  without  any  exception  in  respect 
to  the  acts  of  the  government  of  their  own  nation,  yet  has  the  law  en- 

(m)  Marsh.  422.  (a)  Dtpaba  T.  LtMtWy  Gomyn's  B.  360. 

(•)  Fomd  y.  King,  1  Wib.  191.  (/)  Berau  t.  Ruck^r^  1  Bl.  B.  313. 

^1)  Se«  Cogge9haU  t.  Ameriean  Im.  Co,^  3  Wend.  283. 

(2)  There  U  no  law  of  the  United  States  forbidding  ransoms ;  and  in  case  of  a  reason- 
able ransom  or  compromise  with  the  captors,  where  the  master  or  other  agent  of  the 
insured  acts  bonAfide,  the  amount  paid  is  a  loss  for  which  the  underwriters  are  liable. 
Ihuglam  y,  Maotfy,  9  Hass.  Bep.  648 ;  WelU  t.  Cfraif,  10  Id.  42. 
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grafted  an  exception  thereon  of  captures  made  by  the  anthori^  of  tlie 
government  of  the  country  to  which  the  underwriters  belong.  Hence,(;) 
It  has  been  solemnly  determined,  that  even  after  the  cessation  of  ho»^ 
tilities  between  England  and  France,  a  Frenchman  was  not  entitled  to 
recoTcr  in  the  English  courts  upon  a  policy  of  insurance  effected  m 
England  before  the  commencement  of  hostilities ;  for  a  policy,  contain- 
ing an  insurance  agiunst  British  capture,  eo  nomine^  would  be  ill^ 
and  void  upon  the  face  of  it,  as  being  directly  and  obviously  repugnant 
to  the  interest  of  the  state,  having  immediate  tendency  to  render  in- 
effectual, to  the  extent  of  the  indemnity  created  thereby,  all  offensive 
operations  by  sea  adopted  on  the  part  of  his  majesty  and  his  subjects) 
for  the  purpose  of  weaxening  the  strength  and  diminishing  the  resources 
of  the  enemy.  And  if  an  insurance  by  a  British  subject,  made  in  tenns 
against  British  capture,  would  be  void,  an  insurance  indirectly  produ<»nff 
the  same  effect,  by  the  application  afterwards  of  the  general  terms  m 
the  insurance  to  the  particular  event  (t.  e.)  of  British  capture,  whieli 
takes  place  afterwards,  must^  upon  principle,  be  equally  il- 
[  *965  ]  legal  ;{1)  and  no  peril,  the  subject  or  insurance,  can  be  ^re- 
covered under  the  generality  of  the  terms  ^^ capture,"  ''de- 
tention of  princes,"  or  the  like,  which  cannot,  consistently  with  law,  be 
specifically  insured  against  in  direct  and  express  terms.  Although,  in 
cases  of  capture,  the  underwriter  is  responsible  to  the  assured,  yet,  if 
before  a  demand  the  ship  be  recovered,  he  is  liable  for  the  amount  only 
of  the  loss  sustained  at  the  time  of  the  demand ;  or  if  the  ship  be  res- 
tored after  payment  by  the  underwriter,  he  shall  stand  in  the  place  of 
the  assured. 

8.  Lo%9  bjf  ArreiUy  ^e. 

Among  other  perils,  which  the  assurers,  in  the  language  of  the 
policy,  are  contented  to  bear,  and  do  take  upon  them  in  the  voyage, 
are  '^  arrests  and  detainments  of  all  kings,  princes,(2}  and  people,  of 
what  nation,  condition,  or  quality  soever."  The  word  people  means 
the  ruling  and  supreme  power  of  the  country,  whatever  it  may  be. 
This  appears  dearly  from  another  part  of  the  policy ;  for  where  the 
underwriters  insure  against  the  wrongful  acts  of  individuals,  tiiey  de- 
scribe them  by  the  names  of  pirates,  rogues,  thieves.  The  words,  tnore- 
fore,  *' kings,  princes,  and  j^eopfe,"  must  apply  to  nations  in  their  col- 
lective capacity.  Hence,  where  a  party  of  rioters  boarded  a  ship,  and 
having  taxen  the  command,  stranded  her,  and  compelled  the  captain  to 

{q)  J^rtado  r.  JRodgen,  3  Boa.  ft  Pal.  191;  Kettner  v.  UMnurier^  4  Baat,396;  OmmU 
V.  Le  MeturitTy  4  Bast,  407. 

{\)  If,  after  the  commencement  of  the  Tojaffe,  the  vessel  is  detained  by  an  embaigo 
laia  by  the  goTemment  of  the  United  States,  the  insured  may  abandon  for  a  total  losa 
if  Bride  v.  ifo.  /fu.  Co.,  6  Johns.  Rep.  228 ;  Ogden  Y.  N.  Y.  Ftremm  Ins,  Co,,  10  Id.  ITT ; 
8,  C.  12  Id.  25;  OdUn  v.  /m.  Co.  Penntylvania^  2  HaU's  Am.  Law  Jonr.  206;  Lormty, 
South  CaroUna  Iiu.  Co.j  1  Nott  k  M<Gord,  606. 

(2)  By  the  word  "  princes/'  according  to  the  opinion  of  Lord  Mansfield,  in  Oom  t. 
WiiherB,  2  Burr.  696,  must  be  understood,  not  enemies  merely,  but  those  in  ami^  also. 
Hence  it  is  said,  that,  by  the  general  law,  the  assured  may  abandon  in  the  cs8«  of  an 
arrest  or  detainment  by  a  prince,  not  an  enemy.    See  2  Arnould  on  Ins.  {  306,  p.  816. 
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lel]  tbe  cargo,  which  consisted  of  wheat,  at  their  own  price,  and  much 
below  its  real  value ;  it  was  holden,(r)  that  the  plaintiff,  who  had  in- 
sured the  cargo,  could  not  recover  on  a  count  stating  that  the  vessel 
was  hrre»tedj  diatrainedy  and  detained  iy  people,  to  the  plaintiff  un- 
known, bj  reason  whereof  the  cargo  was  wholly  lost  to  the  plaintiff. 
Upon  a  common  policy  on  goods,  the  underwriters  are  discharged,  if  the 
goods  are  landed  at  the  port  of  destination  by  the  officers  of  government 
there,  and  are  lodged  in  the  government  warehouses,  if  this  be  the  usual 
mode  in  which  goods  are  landed  at  the  port,  although  the  goods  insured 
are  afterwards  confiscated  by  the  government,  and  are  never  in  the 
possession  of  the  consignees.  («)(1)    Policy  on  goods  at  and  from  Lon- 
don  to  Archan2el,(<)  ^*  until  the  goods  should  be  there  discharged  and 
safely  landed. '      The   declaration  averred  that  the  ship  arrived  at 

(r)  Nahitt  v.  LwhrnffUm^  4  T.  R.  783. 

(«)  Brown  ▼.  Carstairs,  3  Campb.  161.  (t)  Ibid. 

(1)  A  cargo  "was  insured  "  from  New  York  to  Aatwerp.^'  On  the  Toyage  the  ship  was 
boarded  bj  a  Britisb  privateer,  and  carried  into  Portsmouth,  in  England,  and  after  a  short 
detention,  was  released.  On  her  arriring  in  Flushing  roads,  an  armed  force  was  put  on 
board  of  her,  and  continued  on  board  until  her  arrival  at  Antwerp,  on  the  21st  of  Jul j, 
1807,  where  she  was  not  permitted  to  land  her  cargo,  nor  to  depart  with  it  Leave  was 
rabsequently  obtained  firom  the  French  government  to  land  the  cargo  under  the  direction 
of  the  ojficer  of  the  customs,  on  condition  of  its  being  placed  in  depot  in  the  custom- 
house store  until  the  decision  of  the  French  emperor  could  be  obtained.  After  remain- 
-  ing  in  this  state  until  1810,  the  cargo  was  sold  bj  order  of  the  emperor,  and  the  pro- 
ceeds paid  into  his  sinking  fund.  Held,  that  there  was  a  total  loss  of  the  cargo  by  the 
ftrrest,  restraint,  and  detainment  of  the  French  government.  OraeU  v.  New  York  Ins.  Co., 
13  Johns.  161. 

A  vessel  and  cargo,  after  being  captured,  were  libelled  as  prise  and  for  salvage  in  an 
Mhniraltj  court,  and  part  of  the  cargo  was  sold  by  a  decree  of  the  court  for  less  than  its 
▼aloe,  according  to  the  invoice  and  actual  price,  and  proceeds  paid  to  the  insured.    The 
tessel  and  carg^o  were  afterwards  released  and  restored  to  the  assured,  who  sold  the 
residue  of  the  cargo  for  less  than  its  value,  according  to  the  invoice,  and  received  the 
price.   Held,  that  the  insured  could  recover,  as  for  a  partial  loss,  for  the  lots  on  the  sale 
of  the  part  sold  under  order  of  court,  but  not  for  the  loss  produced  by  the  sale  of  the  part 
of  the  cargo  sold  by  the  insured  himself.  Baltimore  Ins.  Co.  v.  M^Fadden,  4  Har.  k  J.  31. 
A  vessel  within  a  port  blockaded  after  the  commencement  of  her  voyage,  and  prevented 
from  pioeeeding  on  it,  sustains  a  loss  by  a  peril  within  that  clause  of  the  policy  insuring 
Against  "  arrests,  restraints,"  ke. :  and  if  Uie  vessel  so  prevented  be  a  neutral,  with  a 
neutral  cargo  laden  before  the  institution  of  the  blockade,  the  restraint  is  unlawful. 
Olivera  v.  Union  Ins,  Co.,  3  Wheat.  183.    A  vessel,  in  the  prosecution  of  her  voyage, 
pot  into  a  port  at  which  she  was  permitted  by  the  policy  to  stop ;  and  whilst  there,  the 
phM:e  was  so  closelv  invested  by  tiie  enemy's  cruisers  that  if  she  had  attempted  to  escape 
she  would  inerltably  have  been  captured.    Held,  that  this  was  a  restraint  of  princes,  or 
''of  men-of-war,"  within  the  policy,  and  that  the  insured  might  break  up  the  voysge 
and  abandon  fbr  a  total  loss.    SaUusY.  UrUted  Ins.  Co.,  15  Johns.  623.    The  seizure  and 
appropriation  of  an  insured  vessel,  by  a  foreign  government,  without  the  sentence  of  a 
court  of  competent  jurisdiction,  does  not  divest  the  owner  of  his  right  of  property ;  and 
80  long  as  the  vessel  exists,  there  is  the  ^es  reeupsrandi,  and  he  cannot  recover  as  for 
a  total  loss  without  abandoning.    Barney  v.  Ins.  Co.^  5  Har.  k  J.  139.    It  is  not  neces- 
sary that  there  should  be  a  justifiable  cause  of  condemnation,  but  only  a  probable  cause 
of  seizure,  to  bring  a  case  within  the  exception  in  the  Boston  policies  of  insurance  with 
regard  to  seizure  on  account  of  illicit  or  prohibited  trade.    APOown  v.  Nho  England 
Marine  Ina.  Co.,  I  Storj,  157.    Where  a  policy  of  insurance  contained  a  clause  that  the 
insurers  shall  not  be  liable  for  any  charge,  damage,  or  loss,  which  may  arise  in  conse- 
quence of  seisnre  or  detention  for  or  on  account  of  illicit  or  prohibited  trade,  or  trade  in 
articles  contraband  of  war,  it  was  held,  that  a  seizure  made  bond  fids,  however  unfounded 
in  ikct,  npon  reasonable  grounds,  would  be  a  legal  and  justifiable  cause  of  seizure  and 
detention  within  the  purview  of  the  clause.    Bradstreet  v.  N^rtmu  Ins,  (7(9.,  3  Sumner, 
600. 
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Archangel;  bnt  that  before  the  goods  were  discharged    or  safelj 
landed,  thejr  were  seized  and  detained  by  the  persons  exercising 

the  powers  of  government  there.     It  appeared  in  evidence, 
[  *966  ]  *that  as  soon  as  the  vessel  arrived  at  Archangel,  her  hatches 

were  sealed  down,  and  a  custom-house  officer  remained  con- 
stantly on  board.     Leave  was  refused  to  unload  the  cargo  for  several 
weeks ;  and  at  last  it  was  unloaded  into  praams  or  lighters  belon^g 
to  the  government,  under  the  inspection  of  an  officer,  and  lodged  in  s 
government  warehouse,  where  the  consignees  had  no  control  over  it, 
and  were  not  even  permitted  to  see  it.     The  whole  was  afterwards  con- 
demned, on  the  ground  that  the  ship  had  come  from  London  instead  of 
Teneriffe,  as  was  represented  by  the  simulated  papers  which  she  carried. 
It  appeared,  however,  to  be  the  uniform  course  of  transacting  business 
at  Archangel,  that  when  a  ship  arrives,  her  hatches  are  sealed  down, 
that  a  custom-house  officer  remains  on  board  till  she  is  unloaded,  and 
that  the  goods  must  be  carried  in  the  first  instance  to  the  eoveniment 
warehouses,  where  they  remain  till  the  duties  are  paid.     Under  these 
circumstances  Lord  JElUnborough  was  of  opinion,  that  there  was  not  any 
evidence  that  the  goods  were  seized  and  detained  by  the  Russian  govern- 
ment before  they  were  discharged  and  safely  landed — ^that  the  goods 
were  landed  according  to  the  usual  course  of  trade  at  the  port  of  Ardh 
angel ;  and  consecj^uentlv  that  the  underwriters  on  such  a  policy  as  the 
present  were  not  liable  for  any  subsequent  loss.    In  a  declaration  on  a 
policy  on  goods  it  was  averred,  that  the  ship  with  the  goods  on  board, 
when  at  0.,  was  arrested  by  the  persons  exercising  the  powers  of  govern- 
ment there,  and  the  goods  were  by  the  said  persons  seized  and  confiscated. 
It  was  proved,  that  on  the  ship's  arrival  at  0.,  her  hatches  were  sealed 
down,  and  her  cargo  was  afterwards  forciblv  unloaded  by  the  officers  of 
government,  and  never  delivered  to  the  consignees.     This  was  ho]den(it) 
to  be  sufficient  proof  of  the  averment,  without  the  production  of  anj 
sentence  of  condemnation.(l) 

Under  this  head  it  will  be  proper  to  consider  the  effect  and  operadon 
of  an  embargo  on  the  contract  of  insurance.  An  embargo  is  an  arrest 
laid  on  ships  or  merchandize  by  public  authority,  or  a  prohibition  of 
state,  commonly  issued  to  prevent  foreign  ships  from  putting  to  sea  in 
time  of  war,  and  sometimes  also  to  exclude  them  from  entering  onr 
ports.  Where  a  neutral  insure6(x^  in  this  country  a  ship  *^at  andfrosi 
a  port  in  a  foreign  country ;"  ana  while  the  ship  remains  in  that  port, 
an  embargo  is  laid  on  by  the  foreign  %tate^  the  assured  will,  if  the  em- 
bargo continue,  be  entitled  to  abandon,  and  to  recover  for  a  total  loss; 
for  such  an  embargo  is  within  the  meaning  of  the  words,  *^  arrests  r^ 

(tf)  Carruthtri  ▼.  Chay,  3  Campb.  142.  (x)  Roteh  t.  FdU,  6  T.  R.  41^ 

(1)  See  Williamson  t.  Tumsr^  I  Brer.  161.  A  vessel  within  a  port  blockaded  tfter 
the  commencement  of  her  voyage,  and  prevented  from  proceeding  on  it,  snstaiitf  &  1^ 
by  a  peril  within  that  clause  of  the  policy  insuring  against  "  the  arrests,  restraint!)  *^ 
detainments  of  kings,"  kc.y  for  which  the  insurers  are  liable.  OUoera  v.  Union  hi-  ^ 
3  Wheat.  Rep.  183.  In  PaUerton  v.  The  Marine  Int.  Co.,  6  Har.  k  J.  417,  boweTtr,  rt 
was  held,  that  where  an  American  vessel  was  stopped  by  a  Britith  blockading  st|V>dioB 
and  sent  back  to  port,  during  the  war  between  the  Untied  Statet  and  England^  this  vu 
not  an  arreet  and  detmiion  hypHneetj  nor  a  capture  by  enemies  within  the  poIi<7- 
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Btraints,  and  detainments  by  kings,  princes,  and  people."  What  would 
be  the  effect  of  an  embargo  laid  by  the  government  of  this  country  upon 
a  ship  insured  here,  has  not  been  solemnly  determined.  It  seems,  how- 
ever, that  although  one  British  subject  might  insure  another  British 
subject  against  the  consequences  of  an  embargo  laid  on  by 
*the  British  government,(y)  yet  an  insurance  for  the  benefit  [  *967  ] 
ot  a  foreigner  against  such  an  embargo'  would  be  illegal.(;z) 

4.  ioM  hy  Barratry. {}) 

The  original  meaning  of  the  term  "barratry"  is  to  be  collected 
from  the  Italian  language,  and  is,  according  to  Dufresne's  Glossary 
{verhum  barratrtay)  frauSj  dolus^  qui  fit  in  cantractibus  et  venditioni" 
bus"(a){2)  He  does  not  apply  it  in  any  marine  sense,  or  with  reference 
to  the  particular  relation  of  masters  and  owners.  In  that  sense,  how«- 
ever,  in  which  it  is  particularly  used,  as  applied  to  subjects  of  British 
marine  insurance,  in  the  earliest  reported  case,(i)  which  we  find  on  the 
subject,  it  is  considered  as  being  precisely  tantamount  to  fraud,  in  the 
particular  relation  which  subsists  between  master  mariners  and  owners, 
being  such  by  which  a  loss  may  happen  on  the  subject-matter  insured. 
And  as  no  limitation  is  put  upon  the  term  "fraud,"  in  that  case,  the 
court  must  be  understood  as  holding,  that  fraud  and  barratry  were  in 
effect  words  of  co-extensive  import;  that  is,  that  barratry  included 
every  species  of  fraud,  in  the  relation  of  the  master  to  his  owners, 
by  which  the  subject-matter  insured  might  be  endangered.  In  con- 
formity with  this  opinion,  Wille$^  J.,  in  giving  the  judgment  of  the 
court  in  Lockyer  v.  Offley,  1  T.  B.  252,  defines  barratry  as  including 
''every  species  of  fraud  or  knavery  of  the  master  of  the  ship,  by  which 
the  freignters  or  owners  (the  freighters  in  that  case  were  owners  pro 
tempore^  are  injured."(8)  Barratry  may  be  committed  either  by  a 
wilful  aeviation,(e)  in  fraud  of  the  owner,  by  smuggling,(rf)  by  run- 

(y)  See  Msrsh.  43Y ;  Oreen  y.  Younffj  Ld.  Raym.  840 ;  Salk.  444 ;  and  Ld.  Alvanley*i 
opinion  in  TotUeng  t.  Hubbard,  3  Bos.  k  Pal.  302. 
(2)  Opinion  of  the  judges  in  Touteng  v.  Hubbard, 

(a)  Per  Lord  EUenborough,  C.  J.,  delivering  the  judgment  of  the  court  in  Earle  7.  Rovh' 
croft,  8  East,  134. 

(b)  Knight  V.  Cambridge,  Str.  681.  (c)   Vall^o  v.  Wheeler,  Cowp.  143. 
[d)  1  T.  R.  252. 

(1)  "It  18  extraordinary  that  this  species  of  loss,  occasioned  by  the  misconduct  of  the 
master,  selected  and  appointed  as  he  is  by  the  owners  themselves,  and  liable  to  be  dis- 
missed by  them  only,  should  ever  have  been  made  the  subject  of  insurance;  and  it  is  the 
more  so,  as  it  has  an  im()olitic  tendency  to  enable  the  master  and  owners,  by  a  frau- 
dulent and  secret  contrivance  and  understanding  between  them,  to  throw  the  ill  success 
of  an  illegal  adventure,  of  which  the  benefit,  if  successful,  would  have  belonged  solely 
to  themselves,  upon  the  underwriters.  So,  however,  it  is,  that  this  description  of  loss 
has,  from  the  earliest  times,  held  its  place  as  a  subject  of  indemnity  in  British  policies 
of  insurance."  Per  Lord  Ellenboraughj  G.  J.,  deUvering  the  judgment  of  the  court  in 
EarU  V.  Rawcroft,  8  East,  134. 

(2)  In  Uie  case  of  the  Patapsco  Ins.  Co,  y.  Coulter,  3  Peters,  230,  will  be  found  an 
examination  of  the  different  meanings  given  to  this  word.  Waters  v.  Mereh.  Louit.  Co.^ 
11  Id.  213. 

(3)  Any  trick,  cheat,  or  fraud,  and  any  crime  or  wilful  breach  of  the  municipal  law, 
or  law  of  nations,  committed  by  the  master  to  the  prejudice  of  the  owners,  is  barratiy. 
Wilcoeks  y.  Marine  Ins,  Co.,  2  Binn.  Rep.  58. 
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ning  awa^  with  the  ship,  by  sinking  or  deserting  her,  or  by  defeat- 
ing or  delaying  the  voyaffe(l)  with  a  criminal  intent  If 
[  *968  ]  by  "^reason  of  these,  or  other  similar  acts,  the  sabject-mat- 
ter  insured  is  detained,  lost,  or  forfeited,  the  assnr^  will  be 
entitled  to  recover  against  the  underwriter  for  a  loss  by  barratry ;  and 
such  acts  being  in  violation  of  that  duty  which  the  masters  and  marinen 
owe  to  the  ship-owners,  the  circumstance  of  the  master  or  mariners  con- 
ceiving that  they  were  acting  for  the  benefit  of  the  owners  will  notvaiy 
the  case.  Hence  where  the  ma8ter,(e)  under  letters  of  marque  wluch} 
for  want  of  a  certificate,  were  not  valid,  (and  which  had  been  put  on 
board  by  the  owners  with  a  view  to  encouraffe  seamen  to  enter,  aod 
without  any  intention  of  their  being  used  for  tne  purpose  of  cruising,] 
had  cruised  for  and  taken  a  prise,  in  consequence  whereof  the  vessel  was 
lost;  it  was  holden  to  be  an  act  of  barratry,  although  the  master  had 
libelled  the  prise  in  a  court  of  admiralty,  for  the  benefit  of  the  owners  as 
well  as  himself.  Neither  is  it  necessary,  in  order  to  constitute  barratry, 
that  the  master  should  derive,  or  even  intend  to  derive,  any  benefit  from 
the  act  done.(2)  Hence,  where  the  master  sailed  out  of  port,(/)  without 
paying  the  port  duties,  whereby  the  ship  was  forfeited ;  it  was  holden 
to  be  barratry.  So  where  the  master,(^)  under  general  instructioiifl 
from  his  owners  to  make  the  best  purchases,  with  dispatch,  went  into 
an  enemy's  port  and  traded  there,  on .  account  of  which  illegal  traffic, 
the  vessel  insured  was  seised  by  a  king's  ship,  and  afterwards  con- 
demned ;  this  illegal  act,  unauthorised  by  the  ship-owners,  was  holden  to 
be  barratry,  although  it  did  not  appear  that  the  master  would  have  been 
benefited  by  the  act,  or  that  he  intended  thereby  anvthing  more  than 
to  make  the  cheapest  and  speediest  purchases  for  his  empIoyer8.(S) 

[e)  JfoM  T.  jByrom,  6  T.  R.  379. 

[/)  Knijfht  T.  Cambri4ffef  as  cited  in  8  But,  136,  136. 

Iff)  EairU  V.  Rowcroft,  8  East,  126. 

(1)  *<  Bven  dropping  anchor  wUk  a  /rauduUnt  mtmt  is  barraUy."  Per  BuOir,  J^  in 
Boii  T.  HunUr,  4  T.  R.  38. 

(2)  Bat  in  some  cases  the  circumstance  of  private  benefit  accruing  to  the  mMt«r  mtj 
be  evidence  of  fraud  in  him. 

(3)  So  where  the  master,  irithont  the  consent  or  knowledge  of  his  owner,  Itde  oq 
board  the  yessel  such  goods  as  will  subject  her  to  confiscation,  it  is  barratry.  SitekUf 
T.  Delafield,  2  Gaines'  Rep.  222. 

Under  a  warrantj  against  seiiure  on  account  of  illicit  trade,  the  underwriter  is  Uihle 
for  a  loss  bj  such  trade  carried  on  bj  the  master.  Suekley  y.  DeUffidd^  2  Caiiiss'  B(^ 
322 ;  Am,  Int,  Co.  Y.  ZHmAiim,  16  Wend.  9. 

If  the  master  fraudulently  sells  the  vessel,  and  purchases  her  in  himself,  and  aft«^ 
wards,  in  character  of  master,  contracts  with  the  insured,  (who  is  ignorant  of  ha  pre- 
tensions to  the  ownership  of  the  yessel,)  for  the  carriage  of  certain  goods,  and  afterwards 
runs  awaj  with  the  goods,  and  converts  them  to  his  own  use,  the  insurer  is  li&blei 
Steinback  v.  Ogden^  3  Gaines'  Rep.  1. 

But  if  the  master  proceed  on  a  vojage  different  firom  that  insured,  for  the  ben«it^ 
his  owner,  whom  he  has  informed  of  his  intention,  CLnd  afterwards  sells  the  ves^L  *^ 
embezzles  the  proceeds,  it  is  not  barratry.  Thureton  v.  Columbian  In$.  Co,f  3  if^ 
Rep.  257. 

An  unlawful  rescue,  in  violation  of  the  duties  of  msntrality,  is  barratry.  WiUoAf^' 
Union  Ins.  Co,,  2  Binn.  Rep.  674  ,*  Brown  v.  Union  Int,  Co.,  5  Day,  1. 

Where  the  master  of  a  vessel,  which  was  insured  to,  at,  and  from  a  certain  port,  8*^ 
fh>m  that  port  in  pursuit  of  another  vessel,  which  had  been  piratically  run  aw«r  win 
by  her  crew,  intending  to  apply  the  compensation  he  was  to  receive  from  this  floiut* 
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It  vas  contended  in  this  case,  on  the  part  of  the  defendant,  that  if  the 
condnct  of  the  master,  although  criminal  in  respect  of  the  state,  were,  in 
his  opinion,  likely  to  advance  the  owner's  interest,  and  intended  hj  him 
to  do  so,  it  would  not  be  barratry ;  but  to  this  the  court  said  they  could 
not  assent,  for  it  was  not  for  him  to  judge  in  cases  not  intrusted  to  his 
discretion ;  or  to  suppose  that  he  was  not  breaking  the  trust  reposed  in 
him,  bj  acting  meritoriously,  when  he  endeavoured  to  advance  the  in- 
terest of  his  owners  by  means  which  the  law  forbids,  and  which  his 
owners  also  must  be  taken  to  have  forbidden,  not  only  from  what  ought 
to  be,  and  therefore  must  be  presumed  hto  ave  been,  their  own  sense 
of  public  duty,  but  also,  from  a  consideration  of  the  risk  and  loss 
likely  to  follow  from  the  use  of  such  means.  In  order,(A)  however,  to 
constitute  barratry,  it  is  essentially  necessary  that  there  should  be 
fraud.(l)  Hence,  a  simple  deviation  through  the  ignorance 
of  the  ^master,  without  firaud  on  his  part,  although  it  avoids  [  '*'969  3 
the  policy,  will  not  amount  to  barratry.(2)  It  is  to  be  ob- 
served, that  barratry,  in  the  sense  in  which  it  is  used  in  our  policies, 
cannot  be  committed  by  any  persons  except  masters  or  tiiariners,  nor 
against  persons  except  the  owners  of  the  ship  \{%)  but  this  term  compre- 
hends not  only  absolute  owners,  but  owners  pro  ndc  vice  only,  as  general 
freighters.  Hence,  if  A.  be  the  owner  of  a  ship,(l)  and  let  it  out  to  B. 
as  freighter,  who  insures  it  for  the  voyage,  and  the  barratrous  act, 
whereby  the  vessel  is  lost,  is  committed  with  the  knowledge  of  A. ;  yet 
if  it  be  unknown  to  B.,  he  may  recover  against  the  underwriter  for  a 
loss  by  barratry.     So  where  the  insurance  is  made  by  and  in  favour  of 

(k)  Pkgn  ▼.  Rayal  Bxch.  Au.  Comp,,  1  T.  R.  605. 

(»)  NuU  ▼.  B<mnUe»,  1  T.  R.  323. 

(k)  VaU^'o  T,  Wheeler,  Gowp.  143.  Bat  see  Hobb$  y.  ffannam,  3  Gampb.  94,  where  it 
was  held,  that  if  a  chartered  ship  be  lost,  by  means  of  the  captain  engaging  in  an  illegal 
trade,  in  obedience  to  the  orders  of  the  charterer,  this  is  not  a  loss  by  barratry  fbr  which 
the  ship-owner  can  recover  against  the  underwriters. 

jointly  to  his  owners  and  himself;  held,  that  this  was  not  barratry,  but  a  deriation  which 
discharged  the  insurers,    ffood  v.  Netbii,  2  Dall.  Rep.  137. 

Insurers  are  not  liable  for  the  fault,  negligence,  or  misconduct  of  the  master  or  mari- 
ners not  amounting  to  barratry;  and  a  loss  occasioned  by  the  mere  carelessness  or 
negligence  of  the  master  or  mariners  does  not  amount  to  barratry,  which  is  an  act  done 
with  a  fraudulent  intent,  or  ex  mal^ficio,  Orim  r.  Phttnix  Ine,  Co,,  13  Johns.  Bep.  451; 
Wiggme  v.  Amory,  14  Mass.  Rep.  1.  See  Patapeeo  Int.  Co,  v.  Coulter,  3  Peters,  222 ; 
Metaenier  ▼.  Union  Ine,  Co,,  1  Nott  k  M'Gord,  155.  Insurer  does  not  insure  against  loss 
resulting  from  the  negligence  of  insured  or  his  agents.  Lodwkke  v.  Ohio  Int.  Co.,  5  Ohio, 
435.  Nor  is  be  liable  therefor  if  the  policy  does  not  stipulate  to  be  accountable  for  bar- 
ratry. Howell  y.  On.  Int.  Co,,  7  Id.  277.  But  see  Col.  Int.  Co.  v.  Lawrenee,  10  Peters, 
607 ;  Waters  v.  Mer.  Int.  Co.,  11  Id.  213 ;  Pataptco  Int.  Co.  y.  CouUer,  3  Id.  230. 

n)  See  3  Amonld  on  Ins.  2  307-314,  p.  823-846,  notes  to  Am.  ed. 

(2)  <'  fiarratxy  must  be  some  breach  of  trust  in  the  master,  ez  malefieio."  Per  Lee^ 
C.  J.,  in  Stamma  y.  Brown,  as  cited  by  Lawrence,  J.,  from  a  MS.  note  in  7  T.  B.  508. 
**  No  ease  of  deviation,  unless  it  be  accompanied  with  fraud  or  crime,  is  within  the  true 
definttton  of  barratry.  Per  EUenborough,  G.  J.,  in  Earle  v.  Boweroft,  8  East,  139.  But 
where  the  deviation  is  such  as  amounts  to  barratry,  the  underwriter  cannot  insist  on 
the  deviation  as  a  ground  of  olyection  against  the  right  of  the  assured  to  recover.  Negli- 
gence or  misconduct,  not  amounting  to  barratry  in  the  agents  of  the  accused,  does  not 
avoid  the  policy ;  but  the  insurers  wiU  be  liable  in  case  of  a  loss  occasioned  thereby. 
St.  Louie  Int.  Co.  v.  GUugow,  8  Mis.  713;  Mittouri  Int.  Co.  y.  Qlatgow,  lb.  726.  Bar- 
ratry of  the  master  and  crew  of  a  steamboat  is  not  covered  by  a  policy,  unless  specially 
named.     Qeaimi  v.  Ohio  Int.  Co.^  Wright,  202.    See  also,  p.  967,  note  (3). 
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the  ship-owner,  and  the  barratrous  act  is  committed  with  the  priTitj  of 
the  freighter,  the  underwriter  is  not  di8charged,(Z)  unless  he  can  show 
that  the  ship-owner  also  was  privy  to  the  barratry.  It  appears  from 
the  preceding  remarks,  that  wnere  the  owner  of  the  ship  consents  to 
the  act  done,  snch  act  is  not  barratry.(7n)  So  where  the  master  of  the 
ship  is  also  owner,(n)  he  cannot  commit  barratry,  because  he  cannot 
commit  fraud  against  himself.  And  the  same  rule  holds  in  eqnitj, 
where  the  owner  having  mortgaged  the  ship  acts  as  ma8ter,(o)  for  the 
mortgagor  is  considered  in  eqmty  as  the  owner  of  the  thing  mortgaged. 
But  proof  of  the  master  having  committed  barratry  is  primd  facie 
sufficient  to  entitle  plaintiff  to  recover,  without  showing  negatively  th&t 
the  master  was  not  owner  or  general  freighter.  If  the  underwriter 
insists  on  this  as  a  defence,  it  is  incumbent  on  him  to  show  that  the 
master  was  also  owner  or  general  freighter.  Barratry  cannot  be  com- 
mitted against  the  owner  of  the  ship  with  his  consent.  It  is  not  nece^ 
sary  that  the  loss,  in  consequence  of  the  barratry,  should  happen  in  the 

very  act  of  committing  the  barratry :  it  is  sufficient  if  it  happen 
[  *970  ]  at  any  time  afterwards,  and  before  the  voyage  ^insured  is  com- 

pletea ;  but  it  must  happen  during  the  voyage  insured,  and 
within  the  time  limited  by  the  policy ;  for  where  the  master,  in  the 
course  of  the  voyage,  committed  barratry  by  smuggling,  on  his  oim 
account,  by  hovering,  and  running  brandy  on  shore  in  casks  under  sixty 
gallons,  and  the  ship  afterwards  arrived  at  the  port  of  destination,  and 
was  there  moored  at  anchor  twenty-four  hours  in  safety,  after  which  she 
was  seized  by  the  revenue  officers  for  the  smuggling ;  it  was  holdeD,(p) 
that  the  underwriter  was  discharged.  The  captain  of  a  ship  insured, 
barratrously  carried  her  out  of  the  course  of  her  voyage,  procured  her  to 
be  condemned  in  a  vice-admiralty  court,  sold  her,  and  delivered  her  to 
the  purchaser.  In  an  action  on  the  policy,  to  which  the  statute  o((}) 
limitations  was  pleaded,  Lord  ElUnbarough  was  of  opinion,  that  the 
cause  of  action  did  not  accrue,  as  the  loss  did  not  happen,  until  the 
the  master  had  divested  himself  of  the  possession  of  the  ship,  by  deliver- 
ing her  to  the  purchaser;  and  therefore,  although  the  barratrous  aban- 
donment of  the  voyage,  for  the  purpose  of  making  away  with  the  ship, 
and  fraudulent  condemnation,  had  taken  place  more  than  six  years 
before  the  commencement  of  the  action,  yet  as  the  sale  and  delivery 
were  within  six  years,  the  plea  did  not  operate  as  a  bar.  As  it  is  not 
necessary  to  aver  the  fact  whereby  the  loss  is  occasioned,(r)  in  the  very 
words  of  the  policy,  provided  the  fact  alleged  be  within  the  meaning  of 
these  words :  in  a  case  where,  by  the  policy,  the  insurance  was  against 
the  barratry  of  the  master,  and  the  breach  assigned  in  the  declaration 
was,  that  the  ship  was  lost  by  the  fraud  and  neglect  of  the  master,  the 
declaration  was  holden  to  be  good  ;  for  barratry  imports  fraud,  and  he 

(/)  Boutfhwer  y.  WUmety  London  Sittings  after  T.  T.  21  Geo.  11.,  coram  Lee;C.Jt 
MSS. 


(m)  Stamtna  t.  Brown^  Str.  1173  ;  Kutt  v.  BourdieUj  1  T.  R.  323. 

(n)  -       - 

(o)  .  _ 

(p)  Lochftr  ▼.'  Offley^  1  T.  R.  252.  (q)  Bibbert  y.  Martm,  1  Gamp.  539. 


i)  Admitted  S.  (?.,  and  in  Rott  y.  Hunter,  4  T.  R.  33. 


[o)  Lewin  r.  SuaaOf  Poetleth.  Diet.  yol.  1,  p.  147,  per  Lord  Hardwiekt^  Gh. 
>)  Lockyer  y.*  Offiey,  1  T.  R.  252.  {q)  Bibbert  y.  Martm,  1 

(r)  Knight  v.  Cambridge,  Lord  Rajm.  1349 ;  Str.  581 ;  3  Mod.  230. 
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who  Qommits  a  fraud  may  properly  be  said  to  be  gailty  of  neglect,  viz* 
of  his  duty.(l) 

5.  LoM  by  Fire. 

Fire  is  expressly  mentioned  in  the  policy,  as  one  of  the  perils  against 
which  the  underwriters  agree  to  indemnify  the  assured.     In  an  action 
on  a  policy,  where  the  loss  was  stated  to  be  by  fire,  it  appeared  that  the 
ship  in  question  having  been  chased  by  an  enemy  of  superior  force,  the 
captain,  in  order  to  prevent  her  from  falling  into  the  hands  of  the 
enemy,  set  her  on  fire.     It  was  holden,(«)  that  this  loss  was  covered  by 
the  policy;  Lord  JEUenborotighy  0.  J.,  observing,  that  if  the  ship  is 
destroyed,  it  is  immaterial  whether  it  is  occasioned  by  a  common  acci- 
dent, or  by  lightning,  or  by  an  act  done  in  duty  to  the  state.     Nor 
could  it  make  any  difference  whether  the  ship  was  thus  destroyed  by 
third  persons,  subjects  of  the  king,  or  by  the  captain  and  crew,  acting 
with  loyalty  and  good  faith.     Fire  was  still  the  catisa  cau%an%^  and  the 
loss  within  the  perils  insured  against.   If  a  fire  arises  on  board 
a  ship  from  the  ^damaged  quality  of  the  goods  insured,  the  [  '*'971  ] 
underwriters  are  not  liable ;  but  if  the  loss  is  not  so  occa- 
sioned, the  policy  will  not  be  vitiated  by  the  non-disclosure  of  the  con- 
dition of  the  goods  to  the  underwriter,  (t)     Upon  a  policy  on  a  ship  by 
which  the  unaerwriters  insured  against  fire  and  barratry  of  the  master 
and  marinerB,  it  was  holden,(ti)  that  the  underwriters  were  liable  for  a 
loss  by  fire,  occasioned  by  the  negligence  of  the  master  and  mariner8.(2) 

(«)  Gordon  y.  RimmingUm^  1  Gampb.  123.  (t)  Boyd  y.  Dubois^  3  Gampb.  133. 

(tt)  Bu9k  T.  R,  JExek.  ^M.,  2  B.  &  A.  73. 

« 

(1)  As  barratry  is  defined  to  be  an  act  committed  bj  the  master  or  mariners  of  a  ship, 
for  some  unlawful  or  fraudulent  purpose,  contrary  to  their  duty  to  the  owners,  whereby 
the  latter  sustain  an  injury,  it  foUows  that  it  cannot  be  committed  by  a  master  who  is 
owner  for  the  voyage,  because  he  cannot  commit  a  fraud  against  himself.  But  it  may 
be  committed  against  a  person  who  is  owner  for  the  Toyage,  although  he  may  not  be 
the  general  owner  of  the  ship :  as  where  the  entire  ship  is  chartered  so  as  to  clothe  the 
freighter  with  the  character  and  legal  responsibility  of  ownership.  Bat  if  by  the  terms 
of  the  charter  party,  and  the  legal  efifect  of  the  covenant  of  affreightment,  the  ownership 
is  not  dirested,  the  charterer,  who  is  also  master  of  the  ship  for  the  voyage  insured,  is 
incapable  of  committing  barratry.  Marcardier  v.  Tke  Chetapeakt  Int.  Co.^  8  Granch's 
Rep.  39 ;  HaUet  v.  Columbian  Int.  Co.,  8  Johns.  Rep.  212. 

The  barratry  must  have  produced  the  loss  in  oiiler  to  enable  the  insured  to  recover ; 
bat  it  is  immaterial  whether  the  loss  so  produced  occurred  during  the  continuaace  of 
the  barratry,  or  afterwards.    Swan  v.  Union  Ins.  Co.y  3  Wheat  Rep.  168. 

If  the  master,  knowing  the  inevitable  danger  of  capture  if  he  proceeds  on  the  voyage, 
notwithstanding  persists  in  continuing  it,  and  exposes  the  vessel  to  certain  seizure,  it  is 
barratry,  and  not  a  loss  fh>m  any  of  the  other  perils  insured  against.  Jliehardson  v. 
Maine  Ins,  Co.y  6  Mass.  Rep.  117.  Where  the  policy  contains  a  warranty  of  neutral  pro- 
perty, and  also  insures  against  barratry,  the  warranty  implies  that,  as  to  all  acts  to  be 
done  by  the  insured  themselves,  or  by  their  agents,  (except  only  such  as  amount  to 
barratry,)  the  neutral  character  shall  be  maintained.  Wileocks  v.  union  Ins.  Co.^  2  Binn. 
574.  If  the  negligence  be  so  gross  as  to  authorise  the  presumption  of  fhkud  which 
would  constitute  barratry,  the  underwriters  are  not  liable  unless  the  policy  expressly 
insures  against  barratry.     Waisrs  v.  Msrekanis  Jns.f  1  M^Gord,  276. 

(2)  But  where  a  vessel  was  insured  (among  other  risks)  against  fire;  and  during  the 
voyage  a  seaman  carelessly  put  up.  a  lighted  candle  in  the  binnacle,  which  took  fire,  and 
communicating  to  some  powder,  the  vessel  was  blown  up,  and  wholly  lost ;  held,  that  the 
insurers  were  not  liable  for  the  loss.  Orim  v.  Ffuenix  Ins.  Co.,  13  Johns.  Rep.  451.  In 
the  case  of  The  Patapsco  Ins.  Co.  v.  Coulter^  3  Peters,  222,  however,  the  Supreme  Gourt 
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6.  By  other  Losses. 

These  general  works  were  not  the  immediate  subject  of  judicial  con- 
stmction  in  oar  coorts,  until  the  case  of  OuUen  t.  Butler ^  5  M.  4  S. 
4£1»  There  the  master  and  crew  of  a  British  ship,  belieTing  the  ship 
insured  to  be  an  enemv's  ship  about  to  attack  them,  fired  at  her  and 
sunk  her  iriik  the  ffoods  on  board.  This  loss  was  specially  set  forth  in 
the  second  count  of  the  declaration ;  and  the  court  held,  thai  the  plsi&- 
tiff  was  entitled  to  recover  upon  it,  inasmuch  as  it  fell  within  the  goh 
eral  and  comprehensiFe  words  in  the  policy  subjoined  to  ike  particnhr 
causes  of  loss,  viz,  ^^All  other  perils,  losses,  and  misfiMrtunes,  whiek 
had  or  should  come  to  the  damage  of  the  goods  and  ship,  or  any  part 
thereof."  In  an  action  on  a  policy  of  insurance,  from  Spain  to  GuU 
and  the  Spanish  Main,  the  declaration  stated  the  insmrance  to  be  on 
dollars.  The  interest  was  averred  to  be  in  a  subject  of  the  King  of 
Spain.  It  stated  ^t  hostilities  had  commenced  between  Spain  aid 
South  America.  The  loss  was  stated  as  follows :  namely,  tint  while 
the  ship  was  on  her  voyage,  an  armed  vessel  proceeded  from  a  ship 
acting  under  the  authority  of  persons  exercismg  the  powers  of  cpv- 
emment  in  South  America,  made  up  to  the  ship  on  board  of  whiek 
the  dollars  were,  in  order  to  attack  her;  and  that  the  master,  in  order 
to  prevent  the  dollars  from  falling  into  their  hands,  threw  them  ove^ 
board.  It  then  stated,  that  the  armed  boat  did  attack  the  ship,  and 
capture  her.  To  this  declaration  there  was  a  general  demurrw: ;  sad 
the  question  was,  whether  this  was  a  loss  withm  the  policy.  It  vae 
holden,([r)  that  it  was;  the  court  observing,  that  this  was  a  general  de- 
murrer. Taking  all  the  circumstances  together,  it  must  be  considovd 
that  the  master  acted  properly  in  throwing  the  dollars  overboard.  If 
the  defendant  had  intended  to  dispute  that,  he  should  have  gone  to  trial 
They  said  they  considered  that  this  was  a  loss  by  jettison;  whieli 
meant  any  throwing  overboard  ex  justd  eausd.  All  the  foreign  writen 
agree  that  the  master  may  set  fire  to  a  ship,  to  prevent  its  fioling  into 
an  enemy's  hands.  This  case  fell  within  the  same  principle.  The  dol- 
lars would  have  been  useful  to  the  enemy  in  the  prosecution  of  the  war. 
It  was  the  master's  duty  to  prevent  the  enemv  from  seizing  them. 

The  circumstance  of  the  insurer  not  bemg  a  subject  <m  Spun 
[  *V12  ]  could  make  no  difierence.   "^They  said  that  this  might  also  be 

considered  as  a  loss  by  enemies,  and  would  also  fall  within  the 
general  words  ^^  other  losses."    Where,  in  an  action  on  a  policy  of  in- 

{x)  Buikr  T.  WUdrntm^  8  B.  &  A.  898. 

of  the  United  States  held,  that  the  insared  was  entitled  to  reeorer  for  a  loss  bj  fire, 
although  H  maj  have  originated  from  the  carelessness  of  the  captain,  and  althongbi  bj 
reasonable  and  proper  exertions,  the  propertj  might  have  been  saved  after  the  fire  M 
commenced.  See  MfMonitr  t.  Union  Int.  Co.^  I  Kott  k  M^Gord.  165.  Where  oneofAi* 
perils  WB  '*fire,"  and  the  loss  was  bj  explosion  of  gunpowder,  It  was  within  the  policy 
Waitn  ▼.  Jfsr.  Lomt,  Ins,  Co.y  11  Peters,  218.  A  loss  occasioned  bj  a  proxinste  ctoss 
insured  against  is  within  the  policy,  although  the  remote  cause  is  negligence.  C^  ^ 
Co,  T.  Lawrtneo^  10  Id.  507.  A  loss  of  a  steamboat  occasioned  bj  the  explosion  oT  ter 
boiler,  Is  covered  bj  a  policy  of  insurance.  Ptrrin  y.  ProUetion  Im.  Co,,  11  Ohio,  Hi* 
It  is  no  defence  in  action  on  a  policy  of  Insurance  that  the  loss  was  caused  b^  the 
negligence  ot  the  agents  of  the  assured,  as  the  explosion  of  a  steamboat  boiler  froa 
radng.     Forrm  ▼.  Protection  Int,  Co,,  11  Ohio,  141, 
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sorance  on  &  sbip  in  the  nsnal  form,  for  twelve  months,  at  sea  and  in 

Jiort,  the  loss  averred  was  as  follows :  that  the  ship  having  arrived  at  the 
arbonr  of  St.  J.,  and  discharged  her  cargo,  it  became  necessary  to 
place  her,  and  she  was  aecordin^y  placed,  in  a  graving-dock,  there  to  be 
repaired,  and  near  to  a  certain  wharf  in  the  graving-dock ;  and  that 
whilst  she  was  there,  by  the  violence  of  the  wind  and  weather,  she  was 
thrown  over  on  her  side,  whereby  she  stmck  the  ground  with  great  vio- 
lence, and  was  bilged,  &c.  It  was  holden,(y)  that  this  was  a  loss  within 
the  general  words  of  the  policy,  ^*  all  other  perils,  losses,  and  misfor- 
tunes, Jtc,"  for  which  the  nnderwriters  were  liable.  Held  also,  that 
the  above  facts,  with  the  additional  circumstance  of  there  being  two  or 
three  feet  water  in  the  graving-dock  when  the  accident  happened,  did 
not  amount  to  a  loss  by  perils  of  the  sea.  An  underwriter  is  liabW^) 
for  losses  occurring  in  the  transhipment  of  goods  from  the  ship  to  tne 
place  of  landing,  where  such  transhipment  is  in  the  usual  course  of  the 
voyage,  although  such  risk  be  not  specially  mentioned  in  the  policy. 

y.  Of  Total  Loises  and  Abandonment* 

A  total  loss  is  of  two  kinds :  one,  where  the  whole  property  insured 
perishes;  the  other,  where  the  property  exists,  but  the  voyage  is  lost, fa) 
or  the  expense  of  pursuing  it  exceeds  the  benefit  arising  n*om  it.  In 
the  latter  case,  the  assured  may  elect(l)  to  abuidon  to  the  underwriter  all 
right  to  such  part  of  the  property  as  may  be  saved,  and  having  given 
due  notice  of  his  intention  to  do  so,  the  assured  will  then  be  entitled  to 
demand  a  compensation  as  for  a  total  loss ;  but  if  the  assured 
does  not  in  fact  abandon,(2)  *or  if  he  omits  to  ^ve  the  under-  [  *978  ] 
writer  notice(8)  of  his  having  abandoned,  or  if,  being  required 
by  the  underwriter  to  assign  over  his  interest  in  the  property  insured, 

(y)  PhiU^i  and  another  y.  Barber^  6  B.  ft  A.  161.  See  Devatiz  y.  XAmon,  6  Bingh. 
N.  C.  519. 

(*)  Sttwart  T.  B§Uj  6  B.  ft  A.  238,  Insarance  from  London  to  Jamaicft. 

(a)  If  the  yoyage  be  defeatedi  it  is  the  same  thing  for  this  purpose  as  if  the  ship  be 
lost  Lamrtnee^  J.,  6  T.  R.  425.  Bat  see  Parwtu  y.  SeoU,  2  Tannt.  363,  and  Anderson 
T.  Wattis^  3  Gampb.  440 ;  2  M.  ft  8.  240,  andpovf,  p.  980.  See  also  Bunt  y.  Soy,  Exeh. 
Ait.  6  M.  ft  8.  47. 

(1)  The  assured  is  not  in  anjcase  bound  to  abandon.  See  16  East,  15.  "All  the 
books  agree  that  the  assured  is  never  obliged  to  abandon ;  and  if  he  does  not,  he  is 
alwajs  entitled  to  recover  to  Uie  extent  of  his  loss.  The  object  of  abandonment  is  to 
tan  that  into  a  total  loss  which  would  otherwise  not  be  so."  Per  Kent^  G.  J.,  in  OraeU 
T.  Nev  York  In$,  Co.,  8  Johns.  244;  Boeley  y.  Cheeapoake  Ins,  Oo.j  3  Gill  ft  Johns.  450  ; 
Marean  y.  UhiUd  Stales  Ins,  Co.,  3  Wash.  G.  G.  256  ;  Murray  y.  Ins,  Co,  Pennsylvania^ 
2  Id.  186.  The  right  to  abandon  is  a  privilege  which  the  assured  may  exercise  or  not, 
at  his  option ;  and  whether  the  loss  exceed  or  fhll  short  of  half  the  vaJue,  the  assured, 
withoat  abandonment,  maj  always  recover  an  indemnity  according  to  the  ftiU  amount  of 
his  actual  loss  proved.''    Per  Shaw,  G.  J.,  is  /Wee  v.  Ocean  Ins,  Co,,  18  Pick.  91,  92. 

(2)  An  assurance  was  eflbcted  on  some  hogsheads  of  sugar  on  a  voyage  from  Ostend 
to  Havre.  The  vessel  sailed  from  Ostend,  but  was  for^  on  shore,  and  the  cargo 
damaged.  The  assured  wrote  to  the  underwriters,  to  inform  them  of  the  circumstances, 
and  of  the  injury  which  the  sugars  had  sustained.  The  underwriters,  in  answer, 
desired  "  that  the  assured  would  do  the  best  with  the  damaged  property."  It  was  holden, 
that  the  letter,  coupled  with  the  answer,  did  not  amount  to  abandonment  Theilvson  v. 
PUteher,  \  Esp.  X.  P.  G.  73,  per  Kenyon,  G.  J. 

(3)  Notice  of  abandonment  is  necessary,  although  the  ship  and  cargo  have  been  sold 
and  converted  into  money,  when  the  notice  of  the  loss  was  received.  Hodgton  v.  Black' 
islon,  Park,  281,  n. 
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be  refuses  to  do  so,(5Xl^)  be  will  not  bo  entitled  to  clum  as  for  a  total 
loss ;  unless,  in  tbe  conclusion,  tbere  be  an  actual  total  lo8S.(<;)  If  die 
subject-matter  of  insurance  ultimately  exist  in  specie,  so  as  to  be  cspt- 
ble  of  being  restored  to  tbe  bands  of  tbe  assured,  tbere  cannot  be  s 
total  loss,  unless  tbere  bas  been  an  abandoment.^(2)  And  in  order  to 
justify  an  abandonment,  tbere  must  bave  been  tnat,  in  the  course  of 
tbe  voyage,  wbicb  at  tbe  time  constituted  a  total  loes.(e)  Tbe  question 
wbetber  the  loss  be  partial  or  total  is  precisely  the  same,  whether  tbe 
policy  be  valued  or  open.(/)  Capture,  or  the  necessary  desertion  of  a 
ship,  constitutes  a  total  loss;(j^)  and  the  mere  existence  of  a  ship  sfier 
a  total  loss  aud  abandonment  will  not  reduce  it  to  a  case  of  par^ 
loss.(A)(2)  The  ship  must  be  in  esse  in  this  kingdom  under  such  circnm- 
stances,  that  the  assured  may,  if  they  please,  take  possession.  Insur- 
ance on  goods.  The  vessel  was  wrecked,  part  of  the  goods  were  lost, 
and  part  got  on  shore,  but  (whilst  on  shore)  were  destroyed  and  plun- 
dered by  the  inhabitants  of  the  coast  of  the  Isle  of  France,  so  that  bo 
portion  of  them  came  again  into  the  possession  of  the  assured.  It  was 
holden,(t)  that  this  was  a  total  loss  by  perils  of  the  sea,  and  no  aban- 
donment was  necessary.(8)  An  insurance  was  effected  on  freight,  and 
on  the  cargo  from  Quebec  to  London.  This  ship  sailed  from  Quebec, 
and  on  her  voyage  sprung  a  leak,  and  in  that  state  was  run  aground  on 
a  reef  of  rocks,  and  was  in  imminent  danger  of  being  carried  away  and 

\Jb)  Haveloek  v.  Rockwoady  8  T.  R.  268,  more  fully  reported  bj  N.  Atcbeson,  8to.  1800. 
\e\  Mellith  t.  Andrewtf  15  East,  13. 

[d)  Per  Bayley,  J.,  in  ffoUUworth  y.  Wise,  Y  B.  ft  G.  798.  («)  lb,  m 

/)  Allen  y.  Suprue,  8  B.  ft  C.  561. 

Iff)  Per  BayUy^  J.,  Holdsworth  y.  Wieej  7  B.  ft  C.  799,  recogniied  bj  Tmd^  G.  J.,  a 
Benson  y.  Chapman^  1  Scott's  N.  R.  642. 

(A)  iPIver  y.  Henderson^  4  M.  ft  S.  576;  Cologany,  The  London  Assurance,  5  M.  &S.44T. 
(t)  Bondrett  y.  Heniigg,  1  Holt's  N.  P.  G.  149,  G.  B.  Oihbs,  G.J. 

(1)  In  Haveloek  y.  Roekwoodj  the  insiirers  offered  to  settle  with  the  assured,  he  fiist 
making  an  assignment  of  one-fourth  part  of  the  yalue  of  the  ship  for  their  benefit  Tbi 
sum  insured  not  amounting  to  one-fourth,  the  plaintiff  declined  maldng  the  assignmenL 
The  court  were  of  opinion,  that,  under  these  circumstances,  tbe  assured  could  not  be 
considered  as  baying  abandoned ;  Kenyon,  G.  J.,  obsenring,  that  the  refusal  to  ssiigB 
seemed  to  him  to  be  equiyalent  to  a  reAisal  to  abandon ;  and  Qrose,  J.,  intimatiog  tbt 
there  should  haye  been  an  offer  on  the  part  of  the  assured  to  assign  such  part  as  be  wai 
entitled  to.    See  Atcheson's  Report,  p.  18. 

(2)  The  insured  is  not  compelled  to  abandon.  He  has  his  election  to  do  so  or  not.  It 
cannot  be  made  until  receipt  of  adyice  of  the  loss;  and  intelligence  deriyed  from  a  news- 
paper is  sufficient;  but  it  must  be  of  such  facts  and  circumstances  as  would  sustain  the 
abandonment,  if  existing,  at  the  time  notice  is  glyen.  Bosley  y.  Chua,  Ins,  Co.,  3  6iB 
ft  J.  450. 

(3)  Where  a  yessel  was  stranded,  and  afterwards,  before  abandonment,  was  gotten  (^ 
without  material  injury,  but  was  in  the  intermediate  time  sold  bj  the  master  at  pnbbe 
auction,  and  purchased  bj  him ;  held,  that  the  insured  was  not  entitled  to  r^co^^ 
a  total  loss.  Church  y.  Mar,  Ins,  Co,,  1  Mason,  Rep.  341 .  The  mere  stranding  of  a  ressd 
does  not  of  itself  form  a  substantiye  ground  of  abandonment;  the  right  depends  on  tbe 
attending  circumstances.  BosUg  y.  Chesa.  Ins,  Co,,  3  Gill  ft  J.  450.  Nor  does  a  mere 
apprehension  of  a  total  loss.  lb.  In  determining  whether  the  expense  of  repairinf  ' 
ship  stranded  amounts  to  half  her  yalue,  the  expense  of  getting  her  afloat  ia  to  be 
Included,  and  whether  Incurred  in  saying  the  ship  alone  or  as  a  proportion  of  ^ 
expense  of  saying  ship  and  cargo,  is  immaterial.  But  the  rule  of  deducting  ooe-tbird 
new  for  old,  does  not  apply.  Sewall  y.  United  Stales  Ins,  Co.,  11  Pick.  90.  Tbe  snboia^ 
sion  of  a  ship  is  or  is  not  a  total  loss,  according  to  the  circumstances.  Sewall  y.  UnHf^ 
States  Ins,  Co,,  lb. 
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destroyed;  whereupon  the  captain,  by  the  advice  of  a  sur- 
veyor *and  of  an  agent  for  the  owners,  who  was  also  a  part  [  *974  ] 
owner  himself,  sold  the  ship  and  cargo.  The  ship  was  after- 
wards saved  by  the  purchasers,  and  repaired,  and  brought  a  cargo  to  Lon- 
don. In  an  action  by  the  assured  against  the  underwriters  on  freight 
for  a  total  loss,  the  jury  found  that,  in  effecting  the  sale,  the  master 
had  acted  fairly  for  the  benefit  of  all  concerned;  and  the  court,  upon 
special  verdict,  held,(A;)  that  the  captain  was  justified  in  making  such 
sale,  and  that  an  abandonment  of  freight  was  not  necessary,  inasmuch 
as  there  was  nothing  to  abandon ;  for  the  sale  being  right,  the  ship  and 
cargo  were  gone  into  different  hands;  and  she  could  not  earn  freight 
for  the  underwriters.  On  this  last  point,  see  Green  v.  22.  E,  A.  (7.,  6 
Taunt.  68,  and  Mount  v.  Harrison^  4  Bingh.  388.(1)  In  a  case(Q  where 
hides  insured  from  Valparaiso  to  Bordeaux,  free  of  particular  average, 
unless  the  ship  were  stranded,  arriving  at  Bio  Janeiro  on  their  way  to 
Bordeaux,  in  a  state  of  incipient  putridity  occasioned  by  a  leak,  were 
sold  for  one  quarter  of  the  value  at  Bio,  because,  by  the  process  of 
putrefication,  they  would  have  been  destroyed  before  they  could  hava 
reached  Bordeaux.  The  assured  received  news  of  the  damage  to  the 
hides,  and  their  sale  at  the  same  time.  It  was  holden,  that  the  assured 
might  recover  as  for  a  total  loss  without  abandonment.  It  was  there 
observed  by  Lord  Ahinger,  delivering  the  judgment  of  the  court,  that, 
if  goods  once  damaged  by  the  perils  of  the  sea,  and  necessarily  landed 
before  the  termination  of  the  voyage,  are,  by  reason  of  that  damage, 
in  such  a  state,  that  though  the  species  be  not  utterly  destroyed,  the^ 
cannot  with  safety  be  reshipped  into  the  same  or  any  other  vessel ;  if  it 
be  certain  that  before  the  termination  of  the  original  voyage  the  species 
itself  would  disappear,  and  the  soods  assume  a  new  form,  losing  all 
their  original  character ;  if,  though  imperishable,  they  are  in  the  hands 
of  strangers  not  under  the  control  of  the  assured ;  if,  by  any  circum- 
stance over  which  he  has  no  control,  they  can  never,  or  within  no  as- 
signable period,  be  brought  to  their  original  destination;  in  any  of 
these  cases,  the  circumstance  of  their  existing  in  specie  at  ^2X  forced 
termination  of  the  risk  is  of  no  importance.  The  loss  is,  in  its  nature, 
total  to  him  who  has  no  means  of  receiving  his  goods,  whether  his  in- 
ability arises  from  their  annihilation  or  from  any  other  insuperable  ob- 
stacle. (2)  When  the  assured  has  received  intelligence  of  such  a  loss 
as  entitles  him  to  abandon,  it  is  incumbent  on  him  to  make  his  election 

(k)  Idle  Y.  R.  JE.  A.  C,  8  Taunt.  756. 

(l)  Roux  Y.  Salvador^  in  error,  in  Ezch.  Ghr.,  3  Bingh.  N.  G.  266. 

(1)  See  OortUm  y.  Mast,  F,  j-  M,  Itu,  Co.y  2  Pick.  249;  Varr  y.  Union  Jtu.  Co,,  8  Mass. 
Hep.  502 ;  Delano  y.  Bedford  Ine,  Co,,  10  Id.  347.  Dorr  y.  N,  E,  Ins,  Co,,  11  Id.  1;  Law 
T.  Goddard,  12  Id.  112 ;  Higginson  y.  Dull,  13  Id.  96. 

(2)  Where  a  technical  total  loss  is  asserted  as  the  ground  of  recoYerj,  the  loss  mnst 
be  occasioned  by  the  immediate  operation  of  some  of  the  perils  insured  against,  and  it  is 
not  sufficient  that  the  Yoyage  be  abandoned  for  fear  of  the  operation  of  the  peril.  The 
underwriters  do  not  undertake  that  the  Yojage  shall  be  performed  without  delay,  or  that 
the  perils  insured  against  shall  not  occur ;  they  undertake  only  for  losses  sustained  by 
those  perils ;  and  if  any  peril  begins  to  act  upon  the  subject,  yet  if  it  be  removed  before 
any  loss  takes  place,  and  the  Yoyage  is  not  thereby  broken  up,  but  is,  or  maybe,  resumed, 
the  insured  cannot  abandon  for  a  total  loss.  Smith  Y.  The  Universal  Ins,  Co,,  6  Wheat. 
Rep.  176. 
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to  abaiidon(m)  and  to  give  notice  thereof  to  the  underwriter 
[  *975  ]  within  a  rea$onabh  ttme{n)(l)  *B,fter  receipt  of  the  intelli- 
gence; otherwise  the  assured  will  be  considered  as  haTiog 
waived  his  right  to  abandon,  and  in  case  any  part  of  the  property  io- 
Bured  be  saved,  he  can  recover  as  for  a  partial  loss  only.  But  the 
assured  is  entitled  to  a  reasonable  time  for  acquiring  a  full  know- 
ledge of  the  state  of  a  damaged  cargo,  before  he  is  bound  to  elect, 
whether  he  shall  abandon  ;  therefore,  where  a  ship  bound  from  Liver- 
pool to  Calais,  put  back  to  Liverpool  on  the  20th  of  December,  when  the 
cargo,  consisting  of  sugar,  was  immediately  relanded  and  surveyed;— 
the  owners  in  London  received  a  letter  from  their  agents  at  Liverpool, 
dated  29th  of  December,  stating  that  the  cargo  was  much  damaged,  bat 
that  it  was  still  in  contemplation  to  send  it  on ;  and  another  dated  Ttli 
of  January,  stating  that,  on  further  examination,  the  whole  cargo  ms 
found  to  be  damaged ;  it  was  holden,(o)  that  the  owners,  on  the  receipt 
of  the  last  letter,  were  still  in  time  to  abandon. 

Insurance  for  80001.  on  ship  Victoria,  and  40007.  on  freight  ''at  and 
from  London  to  the  East  Indies,  and  back."  The  ship  sailed  sea- 
worthy from  Calcutta,  on  her  voyage  home,  when,  in  addition  to  some 
damage  which  she  sustained  in  the  River  Hooghly,  she  encountered 
two  storms  at  sea,  by  which  she  was  so  shattered  as  to  render  it  neces- 
sary for  the  captain  to  put  back;  and  he  returned  to  Calcutta  on  the 
80th  of  August,  1820.  On  his  arrival  at  Calcutta,  he  gave  notice  of 
abandonment  to  the  agents  for  Lloyd's  resident  there,  and  requested 
that  their  surveyor  might  be  present  at  the  surveys  of  the  ship.  The 
agents  said  they  had  no  authority  to  accept  the  abandonment;  but  their 
surveyor  attended  the  surveys,  when  it  was  found  that  the  ship  was  bo 
seriously  damaged,  that  the  expense  of  repairing  her  would  be  nearly 
50002.  The  agents  refused  to  undertake  the  repairs;  and  the  captain, 
having  in  vain  attempted  to  borrow  money  for  that  purpose  by  hypothe- 
cation of  f  Atjp,  sold  the  ship  for  12002.,  conceiving  that  to  be  tne  best 
course  for  all  parties.  On  the  25th  of  April,  1821,  the  captam  arrived 
in  London,  where  the  owner  resided;  and  on  the  8rd  of  May,  the 
ship's  papers  were  delivered.  On  the  5th  of  May,  the  ship's  bro- 
kers abandoned  to  the  underwriters.  In  an  action  on  the 
[  *976  ]  *policy  on  ship,  the  jury  having  found  a  verdict  for  the  plain- 
tiff, as  for  a  total  loss,  and  that  the  captain  had  sold  the  ship 
from  a  justifiable  cause,  the  court  {Richardsanj  J.,  ditsentientey)  re- 

(m)  MUchtU  V.  Sdiey  4  T.  R.  60S ;  AUwoody.  ffmekM,  Park,  380. 
(n)  Barker  r,  Blaku,  9  East,  283 ;  Stukon  v.  ffarritan,  8  B.  &  B.  9T.    [Lttermtrt  t. 
The  Newbury  port  Int,  Oo.^  1  Mass.  Rep.  264.    Smith  y.  Same^  4  Mass.  66S.) 

(0)  Oemm  ▼.  R.  E,  Abb,  6  Taant.  383 ;  2  Marsh.  R.  88,  S,  C  

(1)  ''An  abandonment  must  be  made  within  a  reasonable  time;  and  I  rather  con- 
ceive that  it  is  the  province  of  the  jtMge  to  direct  the  jury  as  to  what  is  a  reMOsabte 
time,  under  the  circumstances.  Per  Lord  EUenborou^hf  G.  J.,  in  AnderBon  r.  Ro^^ 
Hxeh.  ABB.y  n  Bast,  43  cited  by  Ld.  E,  in  Davy  v.  MOford,  15  Id.  563.  "  The  issared 
most  make  his  election  speedily,  whether  he  will  abandon  or  not.  He  cannot  lie  bjr,  and 
treat  the  loss  as  an  average  loss,  and  take  measures  for  the  recovery  of  it,  withoat  coin- 
mnnicating  that  fact  to  the  underwriters,  and  letting  them  know  that  the  property  is 
abandoned  to  them.''  Per  Lord  Ktnyon^  G.  J.,  in  Allwood  v.  HenekeU,  Park,  280, 1. 
The  assured  are  bound  to  give  notice  of  abandonment  at  the  earliest  opportanitj;  aotkce 
given  five  days  after  they  received  intelligence  of  the  loss,  was  held  too  late.  B^mi  v. 
The  R.  E,  Aeeurancef  5  M.  A  S.  47. 
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fused  to  grant  a  new  trial,  which  was  moved  for,  on  the  ground  that 
the  ship  ought  not  to  have  heen  sold,  and  that  notice  of  abandonment 
had  not  been  given  in  due  time.(j9)(l) 

If  one  of  several,  jointly  interested  in  a  cargo,  effects  an  insurance 
for  the  benefit  of  all,  he  may  give  notice  of  lubandonment  for  all.  (a) 
Abandonment  is  necessary  to  make  a  constructive  total  loss;  but  if 
there  be  an  actual  loss,  the  circumstance  of  the  assured  having  previ* 
ously  given  an  ineffectual  notice  of  abandoment,  will  not  prejudice  his 
claim.^)  Where  a  ship  was  chartered  from  Liverpool  to  Jamaica,  there 
to  take  on  board  a  full  cargo  for  Liverpool,  at  the  current  rate  of 
freight,  to  be  paid  at  one  month  'from  the  dbcharse  of  her  cargo  at 
Liverpool;  ana  the  ship-owners  effected  a  valued  policy  on  the  freight 
at  and  from  Jamaica,  to  her  port  of  discharge  in  the  United  Kingdom; 
and  the  ship  arrived  at  Jamaica,  and  after  taking  on  board  one-half  of 
her  cargo,  was  lost  by  storm,  the  remainder  of  her  cargo  being  on  shore 
and  ready  to  be  shipped :  it  was  holden,(«)  that  the  assured  were  enti- 
tled to  recover,  as  for  a  total  loss. 

It  may  be  collected,  from  the  two  following  cases,  under  what  cir- 
cmnstances  the  assured  may  elect  to  abandon  and  claim  as  for  a  total 
loss.  A  ship  was  freighted  with  fish,  and  was  insured  on  a  voyage  from 
Newfoundland  to  the  port  of  discharge  in  Portugal  or  Spain,  without 
the  Streights,  or  England.  During  the  voyage  a  violent  storm  arose,  in 
consequence  of  which  it  became  necessary  that  part  of  the  cargo  should 
be  thrown  overboard,  and  the  ship  was  so  much  disabled  as  to  render  it 
necessary  for  her  to  go  into  port  to  refit;  but  before  she  could  reach 
any  port,  she  was  captured  by  the  French,  who  took  out  nearly  the 
whole  of  the  crew  and  sent  them  into  France.  The  ship  having  re- 
mained eight  days  in  possession  of  the  enemy,  but  not  having  oeen 
carried  into  port,  nor  within  the  enemies'  fleet,  was  recaptured  and 
broght  into  Milford  Haven.  The  assured  immediately  gave  notice  of 
their  intention  to  abandon.  The  remainder  of  the  cargo  was  spoiled 
whilst  the  ship  lay  at  Milford  Haven,  and  before  she  could  be  refitted* 
It  ?ras  holden,(<)  that  the  loss  being  in  its  nature  a  total  loss,  at  the 
time  when  it  happened,  the  assured  nad  a  right  of  election  to  abandon ; 
that  the  subsequent  title  to  restitution  arising  from  the  recapture  of  the 
ship,  which  was  not  in  a  situation  to  pursue  her  voyage^  could  not  take 
away  a  right  vested  in  the  assured  at  the  time  of  the  capture ; 
and  consequently  that  the  assured,  having  "^given  immediate  [  *977  ] 
notice  of  abandonment,  were  entitled  to  recover  against  the 
insurers  for  a  total  loss.  A  ship  and  ffoods  were  insured  for  a  voyage 
from  Montserrat  to  London,  (m)    The  snip  was  taken  by  an  enemy,  who 

{p)  R^d  Y.  Btmham,  3  Brod.  k  Bingh.  147,  cited  in  Eauz  t.  Salvador,  1  Bingh.  N.  G. 
542 ;  1  Sc.  491,  S.  (7. 

(q)  Hunt  T.  R.  £,  Ass,,  6  M.  &  S.  47.  (r)  MellUh  v.  Andrews,  15  East,  13. 

(«)  Davidson  v.  WilUueyy  1  M.  &  S.  313.  (t)  Oost  ▼.  Withers,  2  Barr.  683. 

(v)  MHUs  y.  FleUher,  1  Doug.  230 ;  and  see  Young  y.  Turinff,  2  M.  As  Qr.  593  ,*  2  Scott's 
K.  R.  752. 

(1)  What  is  reasonable  time,  within  which  an  abandonment  must  be  made,  is  a  ques- 
tion compounded  of  fact  and  law,  to  be  found  by  the  jurj,  under  the  direction  of  the 
court.  Maryland  Ins,  Co.  y.  Ruden,  6  Cranch's  Rep.  338 ;  Lii>ingsUm  y.  Maryland  Ins. 
Co,,  7  Id.  506,  590. 
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took  out  all  the  crew,  part  of  the  cargo,  (which  consisted  of  sugftis,) 
and  the  rigging.  She  was  afterwards  recaptured,  and  carried  into  New 
York,  where  the  captain  arrived  on  the  28rd  of  June,  and  taking  poB- 
session  of  her,  found  that  part  of  what  had  heen  left  of  the  cargo  had 
heen  washed  overboard ;  that  fifty-seven  hogsheads  of  what  remained 
were  damaged;  and  that  the  ship  was  in  such  a  state,  that  she  could 
not  be  repaired  without  unloading  her  entirely.  The  owners  had  not 
any  storehouses  at  New  York,  where  the  sugars  could  have  been  deposit- 
ed while  the  ship  was  repairing,  nor  any  agent  there  to  advise  the  cap- 
tain. No  sailors  were  to  be  had.  There  was  an  embargo  on  all  tesseb 
at  New  York  until  the  27th  of  December;  and  by  the  destination  of 
the  ship,  she  was  to  have  arrived  at  London  in  July.  Thus  circum- 
stanced, the  captain  sold  the  cargo,  and  contracted  for  the  sale  of  tbe 
ship,  conceiving  that  he  was  thereby  acting  most  beneficially  for  his 
employers.  The  captain  did  not  know  of  the  insurance.  The  assured, 
upon  receiving  intelligence  of  what  the  captain  had  done,  offered  to 
abandon  to  the  underwriters,  and  made  a  demand  as  for  a  total  loss. 
An  action  having  been  brought  to  enforce  this  demand,  it  was  holden, 
that  the  assured  were  entitled  to  recover  as  for  a  total  loss:  Lord  Jfani- 
field,  C.  J.,  observing,  that  it  had  been  laid  down,  '^that  if  the  vojage 
was  lost,  or  not  worth  pursuing,  if  the  salvage  was  high,  if  further  ex- 
pense was  necessary,  if  the  insurers  would  not  at  all  events  undertake 
to  pay  that  expense,  &;c.,  the  insured  might  abandon,  notwithstanding 
a  recapture."  The  preceding  cases  were  cases  of  peculiar  circum- 
stances, so  that  it  ought  not  to  be  inferred  from  them,  that  in  the  case 
of  a  mere  capture,  followed  by  a  recapture,  the  insured  may,  afUr  the 
recapture,(l)  abandon,  and  demand  as  for  a  total  loss.  The  impro- 
priety of  making  such  an  inference  will  appear  from  the  following 
case: — ^A  ship,  valued  at  a  certain  sum,  was  insured  on  a  voyage  from 


(I)  The  MBured,  upon  inteUigence  of  a  capture,  may  abandon,  and  claim  as  fort  total 
loss.  Admitted  per  Lord  Kenyan^  G.  J.,  in  JtMoMters  y.  SeHoolbred^  1  Bsp.  19.  P.  G.  23T; 
but  if  thej  neglect  this  opportunitj,  and  afterwards  the  ship  is  recovered,  the  usured 
can  only  claim  for  the  loss  actually  sustained.  S.  C,  When  there  is  a  clause  "  that  in 
case  of  capture  or  detention,  assured  shall  not  abandon  therefor  till  proof  is  exhibited 
of  condemnation,  or  of  the  continuance  of  the  detention  for  ninety  days,"  althoogfa  the 
detention  may  in  reality  have  continued  for  that  period,  yet  the  assured  cannot  abandon 
therefor  till  he  has  intelligence  of  that  fact.  Lovering  y.  Mer,  Im.  Co.,  12  Pick.  34S. 
But  a  premature  offer  to  abandon  may,  in  consequence  of  the  acts  of  the  parties,  opente 
as  a  continuing  notice  of  abandonment,  which  will  become  effectual  as  soon  u  tht 
assured  shall  receive  and  communicate  to  the  underwriters  evidence  of  the  detention  for 
ninety  days.  lb.  The  degree  of  proof  necessary  to  be  furnished  on  such  offer  of  the 
continuance  of  the  detention,  is  such  as  is  usually  offered  as  preliminary  proof  of  loss. 
lb.  The  re-delivery  of  the  vessel  to  the  assured,  by  order  of  the  prise  court,  on  booi 
either  to  restore  her  m  tpeeU  or  pay  her  value  in  case  of  condemnation,  is  no  detensioa- 
tion  of  the  hostile  detention.  lb.  Nor  is  deliveiy  on  bail,  to  an  agent  of  the  master, 
appointed  after  the  capture,  a  waiver  of  the  abandonment ;  for  if  valid,  he  is  the  ageot 
of  the  insurer.  lb.  When  the  assured,  on  making  the  abandonment  in  consequence  of 
information  by  letter,  communicates  so  much  as  he  deems  material,  expressly  designatiDg 
it  as  an  extract,  and  the  whole  letter  is  not  called  for  by  the  underwriters,  snch  onilssica 
does  not  affect  the  validity  of  the  abandonment.  lb.  See  CoL  Ins,  Co.  v.  Atkhy,  4 
Peters,  139.  For  cases  showing  on  what  intelligence  an  abandonment  may  be  made, 
see  Muir  v.  Tm.  Co.,  1  Gaines,  54 ;  Batley  v.  Cheatpeake  Im.  Co.,  3  Gill  k  John.  450.  On 
intelligence  of  the  capture  of  the  ship,  the  insured  may  wait  the  event,  and  abandoo  od 
intelligence  of  condemnation.  Maryland  and  Phcenix  Int.  Co,  v.  Batkunt,  5  Id.  159.  See 
Duncan  v.  Koch,  WaUace,  33. 
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Virginia  or  Maryland  to  London;  during  the  voyage,  the  ship  was  cap- 
tured bj  the  French,  who  took  out  nearly  the  whole  of  the  crew,  and 
pat  in  a  prise-master  to  carry  her  to  France.  Having  remained  seven* 
teen  days  in  possession  of  the  enemy,  she  was  recaptured  by  an  English 
man-of-war,  and  carried  into  Plymouth,  whence  she  was  brought 
into  *the  port  of  London,  by  the  order  of  owners  of  the  cargo  [  ♦978  ] 
and  the  recaptors.  The  assured,  having  received  intelligence 
of  what  had  happened,  gave  notice  to  the  underwriters  of  his  intention  to 
abandon.  It  appeared,  that  no  damage  had  been  sustained  from  the  cap- 
ture, except  what  arose  from  the  temporary  interruption  of  the  voyage, 
and  a  charge  for  salvage,  which  the  underwriter  had  offered  to  pay. 
The  cargo  had  been  delivered  to  the  freighters,  who  had  paid  freight 
for  the  same.  An  action  having  been  brought,  in  which  the  assured 
claimed  as  for  a  total  loss ;  it  was  holden,^^)  that  in  cases  of  insurance, 
the  plaintiff's  demand  is  for  an  indemnity,  consequently  his  action 
must  be  founded  upon  the  nature  of  the  injury  sustained  at  the 
time  of  action  brought ;  that,  as  it  was  repugnant,  upon  a  contract  of 
mdemnity,  to  recover  as  for  a  total  loss,  when  the  final  event  had  de- 
cided that  the  real  injury  was  an  average  loss  only,  the  plaintiff  in  the 
present  case  was  entitled  to  recover  for  an  average  loss  only.  At  the 
conclusion  of  the  judgment.  Lord  Mansfield  said,  that  the  court  desired 
to  be  understood  that  the  only  point  determined  was,  ^^  that  on  a  valued 

Eolicy,  the  plaintiff  could  not  recover  more  than  the  actual  loss,  which 
ad  happened  at  the  time  when  he  chose  to  abandon."(l)  A  later  deci- 
sion on  this  subject,  and  which  was  admitted  to  be  new  in  specie,  must 
not  pass  uhnoticed.  The  defendant  had  subscribed  two  policies,(r) 
one  on  ship,  and  the  other  on  freight  of  the  same  ship,  on  a  voyage  from 
Liverpool  to  Jamaica.  The  ship  was  captured  on  the  21st  of  Septem- 
ber, and  recaptured  on  the  25th;  after  which,  the  plaintiff  having  re- 


(; 


q)  EamUtan  v.  Mendet^  2  Burr.  1198 ;  1  Bl.  R.  276. 
r)  Bmnbridge  ▼.  NtiUon,  10  East,  329. 


(1)  After  a  capture  and  recapture  of  a  Tesseli  where  salvage  and  other  consequent 
expenses  do  not  amount  to  one-half  of  her  value,  the  insured  cannot  abandon.  Pamgt 
▼.  Dale^  3  Johns.  Gas.  166.  The  meaning  of  the  words  ^'one-half  the  value,"  is  the  half 
of  the  general  market  value  of  the  vessel  at  the  time  of  her  disaster,  not  her  value  for 
anj  particular  vojage  or  purpose.  Center  v.  American  Ine,  Co.j  7  Cow.  564.  If  the 
repairs  at  the  port  to  which  a  vessel  proceeds,  after  damage,  would  exceed  half  her  value 
at  that  part  after  such  repatre^  it  is  a  total  loss.  Patapeco  Ins,  Co.  v.  Souihgatty  5  Pet. 
604.  The  expense  of  repairing,  at  the  place  where  a  ship  is  injured,  is  not  the  crite- 
rion, if  there  be  no  reasonable  means  there,  and  the  master  is  bound,  if  the  ship  can  be 
navigated,  to  go  to  a  port  where  it  will  not  exceed  50  per  cent.  HiM  v.  Frank,  Int.  Co., 
9  Pick.  466.  It  is  not  necessary  the  iigury  should,  in  all  cases,  exceed  one-half  the 
value.  The  inability  of  the  master  to  procure  the  necessary  funds  to  make  repairs,  is  a 
valid  cause  of  abandonment,  although  she  is  in  the  port  of  destination,  and  not  an  inter- 
mediate port  or  port  of  necessity.  Am.  Int.  Co.  v.  Ogden^  15  Wend.  532.  Where  a  ship 
insured  sustains  an  iigury  to  more  than  half  her  value,  the  owner  cannot  abandon  for  a 
technical  total  loss,  if  he  is  the  owner  of  freight  and  cargo,  and  they  are  liable  to  such 
general  average  as,  when  deducted,  reduces  the  expense  of  the  repairs  below  half  the 
value,  allowing  the  deduction  of  one-third  new  for  old.  He  can  recover  only  for  a  par- 
tial loss.  Pexant  v.  Nat.  Int.  Co.^  lb.  453.  Where  a  policy  stipulates  against  the  right 
to  abandon  for  the  amount  of  damage  merely,  unless  the  amount  which  the  insurers 
would  have  to  pay  under  an  adjustment  for  a  partial  loss  exceed  half  the  amount  insured, 
the  cost  of  repairs,  after  deducting  one-third  new  for  old,  must  exceed  half  the  value  of 
the  vessel  to  warrant  an  abandonment.     Winn  v.  CoL  Int.  Co.,  12  Pick.  279. 
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ceived  intelligence  on  the  80th  of  the  oaptore,  but  not  of  the  recapture, 
gave  notice  of  abandonment  on  the  let  of  October,  which  heper8e?ered 
in  after  the  Gth,  when  news  of  the  recapture  arrired,  and  that  the  slup 
wae  safe  in  a  port  in  Ireland,  bnt  which  notice  the  underwriters  did  BOt 
accept.  And  it  appeared,  that  instead  of  a  total  loss,  there  had  been 
only  a  small  partial  loss  of  13/.  and  a  fraction,  for  salvage  and  chsrga 
on  the  policy  on  freight,  and  151.  and  a  fraction  on  the  ship  and  policj, 
and  that  no  damage  whatever  was  sustained  by  the  ship  whilst  in  the 
possession  of  the  enemy.  The  question  was,  whether,  that,  which  m 
the  result  turned  out  to  be  only  a  partial  loss  to  a  trifling  ext^it,  dioold, 
because  of  the  notice  of  abandonment  given  when  a  total  loss  appeared 
to  exist,  be  recovered  as  a  total  loss.  The  court  were  of  opinion,  d»t 
they  must  look  to  the  real  nature  of  the  contract  in  a  policy  of  inB1i^ 
ance,  which  was  nothing  more  than  a  contract  of  indemnity ;  and  eon- 
sequentlv,  as  that  which  was  supposed  to  be  a  total  loss  at  the  time  of  the 
notice  of  abandonment  first  given  had  ceased,  and  as  only  a  small  lou 
had  been  incurred  in  the  salvage,  that  was  the  real  amount  of  the  in* 
denmification  which  the  plaintiff  was  entitled  to  receive  under  this  con- 
tract of  indemnity.  Lord  Ellenbortrngh  observed,  '^thst  it 
[  "^979  ]  has  been  said  in  argument,  that  *the  offer  to  abandon  hsfing 
been  rightly  made  at  the  time,  a  riffht  of  action  vested  in 
the  assured,  which  could  not  be  defeated  by  the  subsequent  events: 
but  that  proposition  is  not  only  not  true  in  the  whole,  but  it  is  not  true 
in  its  parts.  The  effect  of  an  offer  to  abandon  is  truly  this,  that  if  the 
offer  appear  to  have  been  properly  made  upon  certain  supposed  fsets 
which  turn  out  to  be  true,  the  assured  has  put  himself  in  a  condition  to 
insist  upon  his  abandonment;  but  it  is  not  enough  that  it  was  properly 
made  upon  facts,  which  were  supposed  to  exist  at  the  time,  if  it  torn  est 
that  no  such  facts  existed,  or  that  other  circumstances  had  occurred  which 
did  not  justify  such  abandonment.  It  may  be  said  to  be  properly  made 
upon  notice  received,  and  bond  fide  credited,  by  an  assured,  of  his  smp  hav- 
ing been  wrecked,  whether  such  intelligence  were  true  or  not,  and  though 
the  letter  conveying  it  turned  out  to  be  a  forgery :  and  yet  clearly  no 
right  of  action  womd  vest  in  him,  founded  upon  an  abandonment  made 
upon  false  intelligence,  and  without  anything,  in  fact,  to  warrant  the 

Sving  of  such  notice.     What  is  an  abandonment  more  than  this,— that 
e  assured,  bavins  had  notice  of  circumstances,  which,  if  true,  entitle 
him  to  treat  the  adventure  as  a  total  loss,  he,  in  contemplation  of  those 
circumstances,  casts  a  desperate  risk  on  the  underwriter,  who  is  to  Bare 
himself  as  he  can  7    But  does  not  all  this  presume  the  existence  of  those 
facts  on  which  the  right  accrues  to  him  to  call  upon  the  underwriter  f<»r 
an  indemnity?    And  if  they  be  all  imaginary,  or  founded  in  misconcep- 
tion, or  if  at  the  time  it  had  ceased  to  be  a  total  loss,  and  there  be  do 
damage  to  the  assured,  or  at  least  if  the  only  damnification  arise  out  of 
the  very  act  (the  recapture)  which  saves  the  thing  insured  from  sutain- 
ing  a  total  loss,  the  whole  foundation  of  the  abandonment  fails.    So 
where  upon  an  insurance  on  ship  from  Rio  de  Janeiro  to  Liverpool^tbe 
ship  was  captured,  and  afterwards  recaptured;  but  in  the  interval,  the 
assured,  having  received  intelligence  of  the  capture,  gave  notice  of 
abandonment,  and  after  the  recapture  the  ship  arrived  at  Liverpo4 
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liATing  sustained  a  partial  damage;  it  was  holdeQ,(«)  that  the  abandon- 
ment va3  not  binding,  and  that  the  assured  conld  recover  for  a  partial 
loss  only. 

The  loss  of  the  Toyage,  occasioned  by  the  detention  of  the  ship,  will 
not  enable  the  owner  to  recover  upon  a  policy  on  the  ship  as  for  a  total 
loss,  the  ship  having  been  released  before  abandonDQient.(£)(l)  Where 
the  ship  was  wrecked,  but  all  the  goods  were  brought  on  shore,  though 
in  a  very  damaged  state,  so  that  they  became  unprofitable  to  the  assured :. 
it  was  hoIden,(ti)  that  the  underwriters  on  the  goods,  who  were  freed  by 
the  policy  from  particular  average,  could  not  be  made  liable  as  for  a 
total  loss,  by  a  notice  of  abandonment.  Policy  of  assurance 
on  goods  (copper  and  iron)  at  and  from  ^London  to  Quebec,  [  *980  ] 
warranted  free  of  particular  average,  and  the  ship,  owing  to 
sea  damage  in  the  course  of  her  voyage,  was  obliged  to  run  into  port  and 
undergo  repair,  and  some  part  of  the  goods  were  damaged,  and  the  re* 
pairs  detained  her  so  long  as  to  prevent  her  reaching  Quebec  that  season, 
and  no  other  ship  could  be  procured  at  that  or  a  neighbouring  port,  to 
forward  the  cargo  in  time,  so  that  the  voyage  was  abandoned,  and  the 
ship  afterwards  sailed  on  another  voyage ;  it  was  holden,(rr)  that  this 
was  not  a  total  loss  of  the  goods,  and  that  the  assured  could  not  aban- 
don.(2)    A  loss  of  voyage  tor  the  season  by  perils  of  the  sea,  is  not  a 

(«)  BrotherMicn  v.  Barber^  5  M.  &  S.  418.  (t)  Farwns  v.  Seott,  2  Taunt.  363. 

(u)  Thomp§on  v.  Roy.  Ex.  Ass,  Comp.j  16  East,  214. 

(z)  Anderson  T.  WcUlis,  2  M.  A  S.  240,  recognized  in  Everih  y.  Smithj  2  M.  A  S.  278, 
and  io  Hunt  ▼.  Royal  Exchange  Assuranee,  5  M.  &  S.  47. 

(1)  Where  intelligence  is  received,  at  the  same  time,  both  of  the  captare,  recapture, 
and  arrival  of  the  vessel,  the  insured  cannot  abandon.  Muir  v.  United  Ins.  Co.,  1  Caines' 
Rep.  49.  And  a  restitution  previous  to  the  time  of  abandonment,  although  unknown 
to  the  assured,  takes  away  his  right  to  abandon.  Lwingston  v.  Hastie^  3  Johns.  Gas. 
293.  It  is  the  actual  state  of  things  at  the  time  of  the  abandonment,  and  not  the  state 
of  the  party's  information  that  decides  the  validity  of  an  abandonment.  Adams  v.  Dela- 
ware  Ins.  Co.,  3  Binn.  287  ;  Marshal  v.  Del.  Ins.  Co.^  2  Wash.  C.  C.  R.  54 ;  Seton  v.  Del. 
Ins.  Co.f  lb.  175  ;  Dickey  y.  N.  Y.  Ins.  Co.^  4  Cow.  222.  Thus,  after  a  vessel  is  repaired, 
and  successfully  pursuing  her  voyage,  the  assured  cannot  abandon  as  for  a  total  loss, 
lb.  S.  C.y  affirmed  in  the  Court  of  Errors,  3  Wend.  658 ;  D^au  v.  Ocean  Ins.  Co.^  6 
Cow.  63;  Smithy.  Universal  Ins.  Co.f  6  Wheat.  176 j  EvmphreysY.  Union  Ins.  Co.^B 
Mason,  429.  How  far  the  acts  of  the  insured,  or  his  agent,  after  the  abandonment,  are 
to  be  considered  as  the  acts  of  the  insurer,  or  as  a  revocation  of  the  abandonment,  see 
The  Chesapeake  Ins.  Co.  v.  Stark^  6  Cranch,  272  ;  The  Columbian  Ins.  Co.  v.  Ashby,  4  Pet. 
139;  BourkeT.'Oranberryj  Gilmer's  Rep.  16;  Campbell  v.  Williamson^  2  Bay,  237.  A 
vessel  cannot  be  abandoned  merely  because  materials  for  full  repairs  cannot  be  had 
where  she  happens  to  be.  If  not  injured  to  a  moiety  of  her  value,  the  master  should 
render  her  seaworthy,  and  proceed  on  the  voyage,  and  the  underwriter  is  responsible  for 
any  additional  expense  subsequently  incurred  in  completing  the  repairs.  But  in  making 
the  estimate  of  the  expense,  to  ascertain  the  right  to  abandon,  reference  is  had  to  the 
cost  of  repairs  at  the  port  of  necessity.  Am.  Ins.  Co.  v.  Carter^  4  Wend.  45.  If,  after 
capture  and  abandonment,  but  before  condemnation,  a  ship  be  ransomed,  or  retaken,  or 
recovered,  and  delivered  to  the  owners,  who  claim  and  use  her  as  their  own,  it  is  a 
waiver  of  the  abandonment ;  but  contra^  if  purchased  by  them  after  condemnation. 
Maryland  Ins.  Co.  v.  Bathurst,  5  Gill  A  J.  159.  Where  a  vessel  arrives  at  her  port  of 
destination,  at  which  her  owners  reside,  in  a  repairable  state,  there  can  be  no  abandon- 
ment for  a  technical  total  loss.  Pexant  v.  Nat.  Ins.  Co.,  15  Wend.  453.  Or  is  abandoned 
on  her  way  to  a  port  of  repair,  and  afterwards  arrives  and  is  repaired  at  less  than  50 
per  cent     ffall  v.  Frank.  Ins.  Co.^  9  Pick.  466.     See  ante,  977,  note  (1). 

(2)  Insurance  on  freight  from  Archangel  to  New  York.    During  the  voyage,  the  ship 
became  so  disabled  by  storms,  that  she  waa  compelled  to  put  into  the  Holder  as  a  port 
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groan€l(  jr)  of  abandonment  upon  a  poUcT  on  goods,  with  a  clause  of 
warranty,  free  from  ayerage,  sc»,  where  the  cargo  is  in  safety,  and  not 
of  such  a  perishable  nature  as  to  make  the  loss  of  voyage  a  loss  of  the 
commodity,  although  the  ship  be  rendered  incapable  of  proceeding  on 
the  voyage.  Insurance  on  snip.  The  ship,  during  her  voyage,  while, 
loading  her  homeward  cargo,  was.  seised  by  the  crew  and  carried  away 
to  a  distant  country  and  her  cargo  plundered,  and  the  ship  deserted, 
but  was  afterwards  retaken  by  another  ship,  and  was  brought  with  a 
small  remaining  part  of  her  cargo  to  an  English  port  (not  the  port  of 
her  destination),  and  part  of  her  rigging  was  gone,  and  she  could  not 
be  made  fit  for  a  voyage  arain  without  considerable  expense  in  providing 
a  crew  and  stores:  it  was  holden,(f)  that  this  was  not  a  total  loss  so  as 
to  entitle  the  assured  to  abandon  after  notice  of  the  recapture. 

Where  a  ship  with  cargo  was  barratrously  taken  out  of  her  course  by 
the  crew,  and  the  ship  and  part  of  her  cargo  sold,  and  the  remainder 
sent  home  by  another  vessel;  it  was  holden,(a)  that  this  was  a  total 
loss  of  the  cargo  from  the  time  of  the  committing  of  the  act  of  banratrj. 
Upon  a  hostile  embargo  in  a  foreign  port,  the  ship-owner,  who  had 
separately  insured  ship  and  freight,  abandoned  them  to  the  respective 
underwriters  at  the  same  time;  tne  abandonment  was  accepted  by  the 
underwriters;  afterwards  the  embargo  was  taken  off,  and  the  shipoom* 
pleted  her  voyage  and  earned  freight.  The  freight  having  been  paid 
by  the  freighters  to  the  underwriters  on  the  ship,  the  ship-owner,  the 
assured,  brought  an  action  against  one  of  the  underwriters  on  freight, 
claiming  as  for  a  total  loss ;  it  was  holden,(6)  that  the  assured  coold 
not  recover,  the  freight  not  having  been  in  fact  earned :  or  supposing 
it  to  have  been  in  any  other  sense  Tost  to  the  assured,  by  the  abandon- 
ment of  the  ship  to  the  underwriters  thereon,  it  was  so  lost,  not  by  any 
peril  insured  against,  but  by  the  voluntary  act  of  the  assured  in  making 
such  abandonment,  with  which,  and  the  consequences  thereof, 
[  *981  2  the  underwriters  on  freight  *had  not  any  concem.(l)    Policy 

(y)  ffwU  T.  The  Roifol  Exchange  Auurimce^  5  M.  A  S.  4Y. 

(2)  FaUcner  ▼.  Ritchie,  2  M.  &  S.  280.  (a)  Dixon  T.  Reid^  5  B.  &  A.  597. 

(b)  McCarthy  T.  Abel,  5  East,  386.    See/M>«^  p.  961,  n.  (2),  Case  v  DavideoR. 


of  necessity.    On  a  tanrey,  she  was  foand  to  be  so  damaged  as  to  be  anseaworthy,  and 
incapable  of  being  repaired,  unless  at  an  expense  far  exceeding  half  her  raloe :  ud 
thongh  anotber  yessel  might  have  been  procured  at  Amsterdam,  lat  a  nfoderate  freigii^ 
to  carry  an  ordinary  cargo  to  New  York,  yet  the  hemp,  of  which  her  cargo  eooaittedf 
being  so  much  wet  and  damaged  as  to  render  it  unfit,  if  not  dangerous,  to  be  re-sbippcd 
in  another  vessel,  even  if  any  master  would  have  been  willing  to  cany  it  In  such  a  state ; 
the  voyage  was  consequently  brolcen  up,  and  the  vessel  and  cargo  sold  at  the  Helder, 
for  th«  benefit  of  all  concerned ;  and  the  insured  abandoned  for  a  total  loss.    Held,  thit 
be  had  a  right  so  to  abandon,  and  to  recover  for  a  total  loss,  deducting  freight,  fro  f«^ 
itineriSf  from  Archangel  to  the  Helder.     Whitney  v.  iV>tP  Tork  Firemen  Ins.  Co.,  18  Johas. 
Rep.  208.    The  owner  of  goods  insured  cannot  abandon  on  account  of  the  vessel  bcuf 
disabled  in  the  course  of  the  voyage,  if  upon  the  whole  it  is  reasonable,  taking  into  view 
the  nature  of  the  voyage,  and  the  time,  expense,  and  risk  of  sending  on  the  caigo,  that 
the  master  should  procure  another  vessel  for  the  purpose,  although  he  should  not  be 
able  to  do  it  at  the  port  of  distress  or  one  contiguous,  and  although  it  should  be  neces- 
sary to  make  use  of  land  carriage  to  reship  the  goods.    Bryant  v.  Commenweeiih  hi' 
Co,,  6  Pick.  131. 

(1)  In  case  of  a  technical  total  loss  of  a  vessel,  if  no  flrelght  pro  rata  is  eaned,  or  if 
the  expense  of  sending  on  the  cargo  by  another  vessel  will  exceed  a  moiety  of  the  frogb^ 
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on  fruit  from  Cadiz  to  London,  "with  the  usual  memorandum.  In  the 
course  of  the  voyage  the  fruit  was  so  much  damaged  by  the  sea 
water  that  it  became  rotten  a&d  stunk^  and  on  the  ship's  arrival  at  an 
intermediate  port,  into  which  she  was  driven,  the  government  of  the 
place  prohibited  the  landing  of  the  cargo.  The  ship  also,  being  too 
much  damaged  to  proceed  on  her  voyage,  was  sold,  and  the  cargo 
necessarily  thrown  overboard.  It  was  holden,((?)  on  a  case  reserved, 
that  the  assured  were  entitled  to  recover  for  a  total  loss ;  and  Ohamhre^ 
J.,  said  ^'  the  ship  is  expressed  to  have  been  so  much  damaged  that  she 
could  not  proceed,  but  was  sold  ;  now  this  must  certainly  have  made  a 
complete  end  of  the  voyage.  We  do  not  construe  special  cases  so 
strictly  as  we  do  special  verdicts ;  on  the  whole,  therefore,  it  seems  to 
me  that  the  loss  was  total,  and  though  the  cargo  might  be  said  to  exist 
in  specie,  yet  in  value  it  did  not  exist  at  all.  If  that  be  so,  the  infer- 
ence of  law  is  plain.  What  is  it  against  which  the  underwriters  protect 
themselves  by  the  memorandum  ?  Against  partial  damage.  For  what 
reason?  Because,  as  the  commodities  enumerated  are  perishable  in 
theu:  nature,  it  might  be  impossible  to  ascertain  with  exactness,  what 
part  of  the  loss  arose  from  the  nature  of  the  commodity,  and  what  from 
sea  damage.  If  ever  there  was  a  case  of  total  loiss,  it  certainly  is  the 
present. "(1)  After  satisfaction  made  as  to  the  goods  themselves, ((2)  if 
restored  in  specie,  or  compensation  made  for  them,  the  assured  stands 
as  a  trustee  for  the  insurer,  in  proportion  for  what  he  has  paid.  A 
ship-owner  having  chartered  his  ship  to  J.  S.,  insured  the  ship  and 
freight  with  different  sets  of  underwriters.  Having  notice  of  an  em- 
bargo laid  on  the  ship  in  a  foreign  port,  he  abandoned  the  ship  and 
freight  to  the  respective  underwriters,  and  received  the  whole  amount 
of  their  subscriptions  as  for  a  total  loss ;  first  undertaking,  by  a  memo- 
randum on  the  ship  policy,  to  assign  to  the  underwriters  thereon  his 
interest  in  the  ship,  and  to  account  to  them  for  it:  and  afterwards  under- 
taking, by  a  similar  memorandum  on  the  freight  policy,  to  assign  to  the 
underwriters  on  freight  all  right  of  recovery,  compensation,  &c.  The 
ship  having  been  afterwards  liberated  returned  home,  and  earned  freight, 
which  was  received  by  the  assured;  it  was  holden,(«)  that  however  the 
question  of  priority  as  to  the  title  to  the  freight  might  have  been,  as 
between  sets  of  underwriters  litigating  out  of  the  same  fund,  and  how- 
ever the  weight  of  argument  might  preponderate  in  favour  of  the 
underwriters  on  the  8hip,(2)  yet  that  the  assured,  who  had  received 

(c)  Dyson  V.  Rowcroft^  3  Bo8.  k  Pul.  478,  (d)  Randal  v.  Cochran^  1  Ves.  98. 

(e)  Thompson  T.  Roiecrofi,  4  East,  34.     See  also,  Leaiham  v.  Tarry^  3  B.  &  P.  479. 

'     ' '        I.  .  .1    .  ■  -.       ...  ,  ,.  .  ,  I.     ,.    , 

agreed  on  by  the  charter-party,  it  is  a  technical  loss  of  flight,  which  authorizes  an 
abandonment  of  it.    Am,  Ins.  Co,  y.  Cenler^  4  Wend.  45. 

(1)  See  Morgan  r.  U.  S,  Ins,  Co,,  1  Wheat.  Rep.  224 ;  and  cases  cited  in  note  If  lb. 
227  ;  note  m,  lb.  228.    See  also,  Salstvs  y.  Ocean  Ins,  Co.,  14  Johns.  Rep.  138. 

(2)  See  Sharp  v.  Gladstone,  1  East,  30,  where  Lord  EUenborough,  G.  J.,  observed,  that 
as  to  the  genend  question,  whether  an  abandonment  could  be  made  to  the  underwriters 
on  freight,  after  an  abandonment  to  the  underwriters  on  ship,  he  desired  to  be  under- 
stood as  giving  no  opinion.  But  in  Case  v.  Davidson,  5  M.  &  S.  79,  by  three  justices, 
BayUy,  J.,  dissent.,  it  was  determined  on  a  special  case  that  an  abandonment  to  the 
underwriter  on  ship,  transfers  the  freight  subsequently  earned  as  incident  to  the  ship. 
Therefore,  where  ship  and  freight  were  insured  by  separate  sets  of  underwriters,  and  the 
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[  *982  3  the  freight,  was  at  all  ^events  liable  on  his  express  nndertak* 
ing  to  pay  it  over  to  the  underwriters  on  freight.  But  in  a 
subsequent  case,(/)  which  arose  on  the  same  embargo ;  it  was  holden,  that 
although  the  underwriter  on  freight  was  entitled  to  recover  the  freight 
received  by  the  assured,  yet  the  assured  might  deduct  out  of  it  the  fol- 
lowing expenses  : — 1.  The  expenses  of  the  ship  and  crew  in  the  foreign 
port,  including  port-charges  (besides  the  expenses  of  shipping  the  cargo, 
which  exclusively  belonged  to  the  underwriters  on  frieght).  2.  Insur- 
ance thereon,  o.  Wages  and  provisions  of  crew,  from  their  liberation 
in  the  foreign  port  till  their  discharge  here.  4.  Wages,  (provifions 
were  supplied  by  the  foreign  government,)  to  the  crew  during  their 
detention.  But  it  was  further  holden,  that  the  assured  was  not  entitled 
to  deduct  out  of  such  freight ;  1.  Charges  paid  at  the  port  of  discharge 
on  ship  and  cargo.  2.  Insurance  on  ship.  8.  Diminution  in  value  of 
ship  and  tackle  by  wear  and  tear  on  the  voyage  home.  In  case  of  a 
total  loss,  where  the  policy  is  a  valued  policy,  tne  value  inserted  in  the 
policy,  must  be  paia  by  the  underwriter.(l)  Goods  protected  by  s 
valued  policy,  being  captured,  are  condemned  as  lawful  prize,  the  cap- 
tors paying  freight.  The  assured  may  recover  as  for  a  total  lo6s.(^] 
Where  the  subject-matter  of  the  insurance  is  at  first  of  the  value  men- 
tioned in  the  policy,  and  there  is  not  any  imputation  of  fraud,  the 
underwriter  will  be  bound,  in  case  of  a  loss,  by  the  valuation  in  the 
policy,  although  the  loss  happens  at  the  latter  end  of  the  voyage,  at 
which  time  the  property  insured  is  considerably  diminished  in  value; 
as  where  an  insurance  was  made  on  ship(A)  stores,  and  provisions, 
valued,  on  a  certain  voyage,  and  the  ship  foundered  on  her  arriyal  at 
the  port  of  discharge  ;  it  was  holden,  that  the  loss  being  total,  and  no 
fraud,  the  underwriter  was  liable  to  pay  the  value  inserted  in  the  policy, 
although  it  appeared  that  the  provisions  to  the  amount  of  half  that 

value  had  been  expended.(2) 
[  ♦OSS  ]       *The  wages  ana  provisions(t)  of  the  crew  of  a  ship  durine 

its  detention  for  the  purpose  of  repairing  damages  sustained 
by  perils  of  the  sea,  are  chargeable  to  the  underwriters  of  a  policy  on 
the  ship.  Where  two  ships,  A.  and  B.,  come  into  collision,  and  both 
sustain  damage,  but  ship  A.  having  sustained  less  damage  than  shipB., 
the  owners  of  A.  are  legally  compelled  to  pay  a  sum  of  money  to  the 
owners  of  ship  B.,  so  as  to  equalise  the  loss  sustained  by  each;  it  was 
holden,(A;)  that  the  sum  so  paid  was  not  a  loss  recoverable  under  a 

(/)  Sharp  T.  Oladttoncy  7  East,  24.  (^)  MarthaU  t.  Parktr,  2  Campb.  69. 

(h)  Shawe  y.  FeUon^  2  Bast,  109. 

(t)  Dwaz  7.  Salvador^  6  Ner.  &  M.  713.  (k)  S,  C, 

ship  being  a  general  ship,  was  captured,  and  ship  and  freight  were  abandoned  to  tbe 
respective  underwriters,  who  paid  each  a  total.loss  ;  and  the  ship  being  recaptured,  p«^ 
formed  her  vojage  and  earned  freight,  which  was  received  bjr  the  defendant  for  tbe  i»e 
of  those  who  were  legally  entitled  thereto ;  it  was  holden,  that  the  underwriter  on  sfaip 
was  entitled  to  recover.  This  judgpnent  was  afiBrmed,  on  error,  in  Exchequer  Cbuibfr. 
2  B.  A  B.  379.    See  further,  as  to  abandonment  of  freight,  Orem  v.  R.  K  ^.,  6  Taunt^ 

(1)  In  determinining  whether  the  cost  of  repairs  of  vessel,  insured  in  a  valued  poU<7i 
would  amount  to  more  than  half  the  value,  so  as  to  constitute  a  technical  total  loas,  the 
aum  agreed  on  is  prima  faeie  the  true  value.     Winn  v.  CoLJns,  Co,.,  12  Pick.  879. 

(2)  *' Valuation  of  the  sum  insured  is  an  estoppel  in  case  of  a  total  loss."  PerX«i 
0.  J.,  in  Eratmtu  v.  Bank^  M.  21  Geo.  II.,  and  Smith  t.  FUxm^,  Dec.  13, 1747. 
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policy  on  the  ship  A.,  although  the  accident  occurred  under  circum- 
stanceB,  that  the  loss,  by  the  direct  damage,  sustained  by  ship  A.  was 
recoverable. 

An  action  upon  a  valued  policy ;  the  defendant  paid  into  court  30^. 
per  cent.  It  was  holden,(Q(l)  that  this  was  merely  an  admission  that 
a  loss  of  SOL  per  cent,  had  been  sustained  and  no  more.  Where  there 
is  not  any  valuation  in  the  policy,  the  prime  cost  or  invoice  price,  together 
with  all  charges  until  the  goods  are  put  on  board,  and  the  premium  of 
insurance,  wul  be  the  foundation  upon  which  the  loss  will  be  com- 
puted. If  part  of  a  car^o,  capable  of  distinct  valuation,  be  lost,  the 
value  of  such  part  must  be  paid'.(7n^  When  there  is  an  insurance  on 
goods,  as  may  be  thereafter  declarea  and  valued,  the  assured  may,  by 
duly  declaring  and  valuing  before  the  loss,  make  it  a  valued  policy : 
but  if  the  assured  do  not  so  declare  and  value,  it  is  then  an  open  policy, 
and  the  interest  must  be  proved  at  the  trial.(2) 


VL  Of  partial  Losses. 

A  partial  loss  upon  a  ship  or  goods(n)  is  such  a  proportion  of  the 
prime  cost  as  is  equal  to  the  diminution  in  value  occasioned  by  the 
damage.  In  the  case  of  a  partial  los8,(o)  although  the.policv  be  a  valued 
policy,  yet  the  computation  must  be  by  the  real  interest  of  the  assured 
on  board,  and  not  by  the  value  in  the  policy :  that  is  the  policy,  not- 
withstanding the  valuation,  must  be  considered  as  an  open  policy.(8) 
In  the  case  of  a  partial  loss  upon  goods,  by  sea  damage,  the  rule  is, 
that  the  underwriter  is  not  to  be  subjected  to  the  fluctuations  of  the 
market,(/>)  and  that  he  is  not  liable  for  any  loss  which  may  be  the  con- 
sequence of  the  duties  or  charges  to  be  paid  after  the  arrival 
of  the  commodity  at  the  place  of  its  destination.  '^Hence,  in  [  *984  ] 
computing  the  average  in  a  case  of  this  kind,  the  difference 
between  the  respective  gross  proceeds(4)  of  the  damaged  goods,  and  of 

(I)  Sticker  T.  PaUgrav€j  1  Taunt.  419. 

(m)  Per  Lord  Ellenborough^  G.  J.,  ffarman  v.  KingHony  3  Gampb.  152. 

(n)  Marsh.  635.  {o)  Le  Crat  y.  Hughet,  Marsh.  641. 

(p)  Lewis  Y.  Rucker,  2  Barr.  1167. 

(1)  Inaoraace  oa  steamboat,  her  machinerj,  &c.,  coders  cost  of  repairs  and  expense  of 
towing  her  to  nearest  place  of  repair,  but  not  wages  and  subsistence  of  hands  during  the 
delaj.  Perry  v.  Ohio  Ins,  Co.y  5  Ohio,  306 ;  Gazzam  v.  Cin.  Ins,  Co,,  6  Id.  73 ;  Webb  v. 
ProL  Ins,  Co,y  lb.  473 ;  Tht  Marine  Dock  Ins,  Co.  v.  Goodman^  4  Am.  Law  Reg.  481. 

(2)  In  adjusting  a  partial  loss  on  a  ship  which  has  been  repaired,  the  proceeds  of  the 
old  materials,  not  used  in  the  repairs,  are  first  to  be  deducted  from  the  gross  expenses 
of  the  repairs,  and  tiien  the  deduction  of  one-third  new  for  old,  is  to  be  made  from  the 
balance.     Eager  y.  Adas  Ins,  Co,,  14  Pick.  141. 

The  reader  is  referred,  for  a  fuU  yiew  of  this  subject,  to  2  Amould  on  Ins.  990-1059, 
and  notes  to  American  edition. 

(3)  The  insurer  of  goods  to  a  specified  amount,  shipped  on  a  trading  yojage  under  a 
policy  on  time,  where  the  yalue  of  the  whole  cargo  exceeds  the  sum  subscribed,  is  liable 
to  the  full  amount  of  his  subscription,  if,  after  the  landing  of  a  portion  of  the  cargo  in 
safety,  at  the  first  port  where  the  yessel  stops  to  trade,  the  residue  of  the  cargo  is  totally 
lost  by  one  of  the  perils  insured  against,  proyided  at  the  time  of  the  loss  there  are  goods 
to  that  yalue  on  board.     Am,  Ins,  Co.  y.  Grisvold,  14  Wend.  399. 

(4)  It  was  solemnly  determined,  in  Johnson  y.  Sheddon,  2  East,  581,  recognized  in 
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the  goods  if  thej  had  arriyed  Bonnd  at  the  pert  of  delivery ^  must  first 
be  ascertained.  Then,  whatever  aliquot  part  of  the  gross  proceeds  of 
the  sound  commodity  at  the  port  of  aelivery  such  difference  constitutea, 
the  same  aliquot  part  of  the  original  value  will  be  the  sum  for  which 
the  underwriter  will  be  liable:  e.  g,  suppose  a  hogshead  of  sugar  is  in- 
sured on  a  voyage  from  London  to  Hamburg,  the  original  value  is  80Z. ; 
being  deteriorated  by  sea  damage,  the  gross  proceeds  at  Hamburg 
amount  to  402. ;  whereas,  if  the  sugar  had  not]been  damaged,  the  grosfi 
proceeds  would  have  amounted  to  50Z.  The  difference  is  102.,  or  one- 
fifth  part  of  502.  The  sum,  then,  which  the  underwriter  must  pay  wiil 
be  one-fifth  of  802.,  the  original  value,  or  62.  In  cases  where  the  sums  are 
.  more  complicated  than  in  the  preceding  instance,  the  calculation  maybe 
made  as  follows :  as  the  gross  procee£i  of  the  sound  :  the  gross  pro- 
ceeds of  the  damaged  :  :  the  original  value  :  a  fourth  quantity, 
which  being  found  by  the  rule  of  three,  must  be  substracted  from  the 
prime  cost,  and  the  difference  will  be  the  average  loss  or  sum  for  which 
the  underwriter  is  chargeable.  The  proportion  of  loss  is  calculated 
through  the  same  medium,  (that  is,  by  comparing  the  selling  price 
of  the  sound  commodity  with  the  damaged  part  of  the  same  com- 
modity, at  the  port  of  delivery,)  whether  the  policy  be  valued(j)  or 
open.(r)  But  the  proportion  of  loss,  when  ascertained,  is  applied  to 
different  standards  of  value.  For  the  original  value  in  the  case  of 
a  valued  policy  is  the  valuation  in  the  policy;  but  in  the  case  of  an 
open  policy,  the  original  value  is  the  invoice  price  at  the  port  of  de- 
livery, including  premiums  of  insurance  and  commission.(l)    A  ship 

received  considerable  damage  from  tempestuous  weather,  and 
£  *985  ]  the  crew,  completely  exhausted,  deserted  *the  ship  on  the 

high  seas,  for  the  mere  preservation  of  their  lives ;  and  the 
ship  was  then  taken  possession  of  by  a  fresh  crew,  who  succeeded  in 
conducting  her  safely  into  port:  it  was  holden,(«)  that  such  desertion  of 
the  crew  did  not  of  itself  amount  to  a  total  loss;  and  secondly,  that 
the  ship  having  been  sold  under  the  decree  of  the  Admiralty  Court  to 
pay  the  salvage,  and  it  not  appearing  that  the  assured  had  taken  any 
means  to  prevent  such  sale,  that  they  were  not  entitled  to  abandon,  and 
that  there  was  only  a  partial  loss.  In  an  action  on  a  policy  on  ship 
and  goods,  warranted  free  from  American  condemation,  it  appeved 
that  the  ship  and  goods  were  damaged  by  the  perils  of  the  sea,  and 
were  afterwards  seized  by  the  American  government,  and  condemned. 
It  was  holden,(^)  that  the  total  loss  by  subsequent  seizure  and  oondem- 

(q)  Lewis  v.  Rucker,  2  Burr.  116Y.  (r)  (Tther  y.  yobU,  12  East,  639. 

(«)  Thomely  y.  Hebton^  2  B.  &  A.  613.  (t)  Livie  y.  Janton,  12  East,  648. 

Hurry  y.  R.  Ex.  Att.f  2  Bos.  k  Pul.  308,  that  the  gross  proceedsi  and  not  the  net  pro- 
ceeds,  must  be  taken  as  the  basis  of  the  calculation.  A  cargo  insured  by  a  valoed  policy 
was  confiscated  abroad  and  sold ;  (Ooldamid  y.  OUUety  4  Taunt.  803 ;)  but  the  eseoij 
permitted  the  foreign  consignee  to  retain  from  the  proceeds 'the  amount  of  his  acceptsnees 
which  he  had  previously  paid ;  the  assured  not  having  abandoned,  the  loss  became  Par- 
tial onlj,  and  the  assured  was  holden  to  be  entitled  to  recover  from  the  underwriter  t  ram 
bearing  the  same  proportion  to  his  subscription  as  the  loss  ultimately  sustained  bore  to 
the  whole  value  in  the  policy.     Seepoatf  986,  note  (1). 

(1)  See,  on  this  subject,  Winter  y.  Haldimand,  2  B.  ft  Ad.  650,  where  it  is  do&bted 
whether  the  payment  on  the  shipment  of  goods  can  be  added  to  their  price,  soastofooBt 
part  of  their  value  in  an  open  policy. 
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nation  took  away  from  the  assured  the  right  to  recover  in  respect  to  the 
previous  partial  loss  by  sea  damage :  inasmuch  as  the  immediately  opera- 
ting cause  of  total  loss  was  one  from  which,  and  its  consequences,  the 
underwriter  was  by  express  proyision  in  the  policy  exempted ;  and  as  the 
other  antecedent  causes  of  injury  never  produced  any  pecuniary  loss  to 
the  plaintiff;  and  as  there  never  existed  a  period  of  time  prior  to  the 
total  loss,  in  which  the  assured  could  have  practically  called  on  the  un- 
derwriter for  an  indemnity  against  the  temporary  and  partial  injury. 
The  liability  of  the  underwriter  is  not  restricted  to  the  single  amount  of 
his  subscription,(u)  but  he  may  be  subject  either  to  several  average 
losses,  or  to  an  average  loss  and  total  loss,  or  to  money  expended  and 
labour  bestowed  about  the  defence,  safeguard,  and  recoveiy  of  the  ship, 
to  a  much  greater  amount  than  the  subscription ;  and  it  shall  be  recov- 
erable as  an  average  loss.  Upon  a  policy  on  hogsheads  of  sugar,  war- 
ranted against  particular  average,  some  part  of  the  sugar  in  every 
hogshead  being  preserved,  though  less  than  three  per  cent,  on  the 
cargo;  it  was  holden,(a;)  that  this  could  not  be  a  total  loss.  Where  an 
insurance  was  effected  on  wheat  shipped  in  bulk,  and  valued  at  16007., 
free  from  average,  except  general,  or  the  ship  were  stranded,  and  the 
ship  having  sprung  a  leak,  part  of  the  wheat,  value  752.,  was  pumped  out 
with  the  water  and  lost ;  it  was  holden,(y)  that  the  insured  could  not 
recover  as  for  a  total  loss  of  a  part ;  the  court  observing,  that  ^*  Where 
the  insurance  is  on  each  package  separately,  it  is  to  be  treated  as  a 
total  loss  upon  each  package  lost;  but  where  it  is  an  insurance  upon  the 
bulk,  unless  the  loss  exceed  a  certain  value  upon  the  particular  article, 
there  is  no  average  loss ;  and  there  cannot  in  such  a  case  be  any  total 
loss  of  a  portion  only  of  the  cargo."  On  the  memorandum  ^^free  from 
average  under  81.  per  cent.,"  the  underwriter  is  liable(2)  for 
the  amount  of  the  aggregate  of  several  '^'partial  losses,  each  [  *986  ] 
less  than  SL  per  cent,  but  amounting  together  to  more.(l) 

(v)  Le  Chemmant  r,  Peartorif  4  Taunt.  367.        (z)  Hedburg  v.  Pearton,  7  Taunt.  164. 
(y)  MilU  Y.  London  Ass.  Corp.,  6  M.  As  W.  669.    See  Davy  t.  MUford^  15  Bast,  559. 
(z)  Blaekett  T.  JK.  JS.  A.  Comp,^  2  Cr.  k  J.,  244;  2  Tjrw.  266. 

(I)  An  underwriter  upon  freight,  (where  the  freight  is  finallj  earned,)  is  not  answerable 
for  a  partial  loss,  arising  from  the  increased  length  of  the  voyage,  by  the  detention  of 
the  vessel  in  consequence  of  capture.  Mayo  v.  The  Maine  Fire  and  Mar,  Ins,  Co,y  4  Mass. 
Rep.  548. 

If  a  policy  stipulate  against  a  total  loss  only,  the  underwriters  are  not  liable,  unless 
the  subject-matter  of  the  insurance  be  specifically  destroyed,  or  the  voyage  is  entirely 
and  inevitably  defeated  by  a  peril  insured  against.    Murray  v.  Haith^  6  Mass.  Rep.  465. 

A  loss,  partial  in  its  nature,  cannot  be  converted  into  a  total  loss,  where  the  subject- 
matter  is  not  under  the  control  of  the  insured,  so  that  he  can  transfer  a  title  by  abandon- 
ment ;  and  when  the  subject-matter  is  wholly  lost  by  a  subsequent  peril,  the  antecedent 
partial  loss  is  merged  and  gone,  so  that  no  action  can  be  founded  upon  it,  if  no  repairs 
have  been  actually  made,  and  no  expenses  incurred.  RiuY,  Horner^  12  Mass.  Rep.  230; 
Dorr  V.  The  Union  Ins,  Co.,  8  Id.  494.  But  if  a  part  of  the  cargo  be  absolutely  and 
irreparably  lost  by  the  perils  of  the  seas,  the  insurers  may  recover  as  for  a  partial  loss 
upon  the  cargo,  although  there  be  a  subsequent  total  loss  by  another  peril;  and  an  insurer 
against  the  latter  peril  would  not  be  responsible  for  the  partial  loss  by  the  perils  of  the 
seas,  but  only  for  the  actual  loss  by  the  peril  against  which  he  insured.    lb. 

Insurance  on  freight:  The  vessel  being  obliged  to  put  into  a  port  of  necessity,  the 
cargo,  in  being  taken  out  in  order  to  repair  the  vessel,  was  found  to  be  greatly  deterio- 
rated, and  in  a  state  not  fit  to  be  reshipped,  and  was  accordingly  sold ;  the  vessel  was 
repaired^  so  as  to  be  able  to  prosecute  the  voyage ;  the  insured  cannot  recover  for  a  loss 
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VIL  Of  Adju9tment. 

The  adjostment  of  a  loss  is  the  settling  and  ascertaining  the  amount 
of  the  indemity  which  the  assared,^a)  after  all  allowances,  and  deduc- 
tions are  made,  is  entitled  to  receive  under  the  policy,  and  finng  the 
proportion  which  each  underwriter  is  liable  to  pay.(l)    An  adjustment 

(a)  Marsh.  529. 

of  the  freight,  as  the  subject,  althoagh  damaged,  still  remains  in  specie.    8aUiux.  (ktoi 
In$,  Co,j  14  Johns.  Rep.  138. 

Under  a  yalaed  policy,  on  a  cargo  warranted  ttee  fh)m  arerage,  it  was  held,  that  the 
insured  could  not  recover,  though  at  the  end  of  the  voyage,  owing  to  leaks  and  other 
damage,  the  loss  on  the  goods  sold  was  more  than  50  per  cent,  on  all  the  goods  shipped, 
and  on  the  whole  cargo  there  was  no  profit.  Waki  y.  Thompaanj  9  S.  &  R.  115.  As 
underwriter  is  not  answerable  for  a  partial  loss  on  memorandum  articles,  except  for 
general  average,  unless  there  is  a  total  loss  of  the  whole  particular  species,  whether  the 
particular  article  be  shipped  in  bulk  or  in  separate  boxes.  Wadsworth  y.  Paei/k  Int. 
Co.f  4  Wend.  33.  The  jury  may  find  damages  for  a  partial  loss,  though  the  declanUioa 
claimed  for  a  total  loss,  and  there  is  no  proof  of  an  abandonment  made.  Watton  y.  /ac. 
Co.,  4  Dall.  283.  A  partial  loss  of  an  entire  cargo,  by  sea  damage,  if  amounting  to  more 
than  50  per  cent,  may,  under  circumstances,  be  converted  into  a  technical  total  loas; 
but  not  if  a  distinct  part  of  the  cargo  be  destroyed,  and  the  voyage  be  not  thereby  broken 
up  or  rendered  unworthy  of  being  prosecuted.  Setan  y.  Delaware  Ine,  Co.,  2  Wask 
0.  C.  175.  Where  a  cargo,  insured  for  a  round  voyage,  was  permanently  sepaialed  from 
the  ship  by  the  total  wreck  of  the  latter  on  the  outward  voyage,  and  it  being  perishable 
in  its  nature,  it  became  necessary  to  sell  it,  although  it  was  not  injured  to  half  its  vaJae; 
It  was  held  to  be  a  case  of  a  technical  total  loss,  on  account  of  the  breaking  up  of  the 
voyage.  Columbian  Ina.  Co,  v.  CaUettf  12  Wheat.  383.  Where  goods  are  insured  against 
the  perils  of  the  sea,  "and  against  all  other  losses  and  misfortunes  which  shall  comets 
the  goods  to  which  the  insurers  are  liable  by  the  rules  and  customs  of  assurances  in 
B.,''  with  a  provision  that  the  assurers  shall  not  be  liable  for  any  partial  loss  on  goods, 
esteemed  perishable  in  their  own  nature,  unless  it  amount  to  1  per  cent.,  and  happen  by 
stranding,  it  was  held,  that  the  insurers  were  liable  for  a  loss  of  such  perishable  goods, 
not  occasioned  by  stranding.  Williams  t,  Cole^  4  Shep.  207.  The  insertion  of  the  com- 
mon memorandum  in  a  policy  of  insurance,  excepting  the  articles  therein  specified  from 
particular  average,  does  not  vary  the  rule  by  which,  when  a  loss  on  such  articles  hap- 

?ens  from  shipwreck  or  by  damage  to  the  vessel,  it  is  deemed  a  partial  or  total  loss. 
*ooU  V.  Ine.  Co.^  14  Conn.  47.  Where  a  policy  provides  that  the  insurer  shall  not  be 
liable  for  any  partial  loss  on  goods  perishable  in  their  own  nature,  "unless  it  amount  to 
seven  per  cent,  on  the  whole  aggregate  value  of  such  articles,  and  happen  by  stranding," 
no  recovery  can  be  had  for  a  partial  loss  of  grain,  unless  the  loss  is  occasioned  by  the 
vessel's  stranding.    Lake  v.  Columbus  Ins.  Co.^  13  Ohio,  48. 

(1)  All  reasonable  losses  and  expenses  in  preserving  wrecked  property  until  it  can  be 
transplanted  to  its  place  of  destination,  are  charges  upon  the  insurer.  Bridge  v.  Sioftn 
Co,y  1  Hall,  423;  ante,  p.  983,  note  (1).  So  are  sums  paid  for  transporting  the  master  and 
crew,  and  for  their  support  during  the  same  period  while  protecting  the  property.  lb.  The 
insured  can  recover  only  the  proportion  of  the  valuation  in  the  policy  which  the  goods 
and  freight  at  risk  bore  to  the  subject-matter  valued.  Wolcott  v.  Ea^le  Ins,  Co.,  4  Pick. 
429.  In  adjusting  a  partial  loss  on  a  ship  which  has  been  repaired  where  some  of  the  old 
materials  have  been  sold,  the  proceeds  of  the  old  materials  are  first  to  be  applied  towards 
the  payment  of  the  expenses  of  the  repairs  and  then  the  deduction  of  one-third  new  for 
old,  is  to  be  made  upon  the  balance.  Byrnes  v.  National  Ins.  Co.^  1  Cow.  265.  The  old 
materials  in  such  a  case  belong  to  the  assured.  lb.  In  estimating  a  partial  loss,  the  asstf- 
sors  may  deduct  the  amount  of  the  premium  note  unpaid  and  earned.  Lioermort  v. 
Newburyport  Ins.  Co.^  2  Mass.  232.  The  expense  of  saving  is  to  be  added  to  that  of 
repairing,  in  estimating  a  partial  loss.    SetoaU  v.  United  States  Ins.  Co.j  1 1  Pick.  90. 

Where  the  body,  machinery,  tackle,  and  furniture  of  a  steamboat  is  insured^  the 
insurers  are  liable  for  any  injury  to  either  within  the  policy,  as  also  the  expense  of 
towing  the  boat  to  the  nearest  port  where  repairs  can  be  made  and  every  other  expense 
necessary  to  repair  the  injury.  But  this  does  not  include  expenses  on  account  of  delay, 
nor  the  wages  and  provisions  of  the  crew,  even  though  the  crew  were  employed  exclu- 
sively on  the  repairs  of  the  boat.    Perry  v.  Ohio  Ins.  Co.^  5  Ham.  305.    See  also  Perrji 
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being  indorsed  on  the  policy,  and  signed  by  the  underwriter,  with  a 
promise  to  pay  in  a  given  time,  is  to  be  considered  as  a  note  of  hand,(() 
but  it  does  not  require  a  stamp,  (c?)  The{d)  adjustment  is  onljprimd 
faeiej  and  not  conclusive  evidence  against  tne  underwriter.(l)  Hence, 
where  the  witness,(e)  who  proved  the  adjustment,  swore  that  soon  after 
the  underwriter^had  signed  it,  doubts  arose  in  their  minds  as  to  the 
honesty  of  the  transaction,  Lord  Kenyon^  C.  J.,  was  of  opinion,  that 
in  such  case  the  plaintiff  should  produce  other  evidence ;  and  that  shut- 

(b)  Hog  T.  Oouldnet/f  Beawes,  310,  Lee^  0.  J. 

(c)  Per  Ktnyon^  G.  J.,  in  Wid>e  t.  Simpson,  London  Sittings  after  M.  T.,  41  Geo.  III., 
USS. 

(d)  Per  Kenifon,  G.  J.,  in  Royer$  y.  Maylor,  Park,  191. 

(e)  Dt  Gwrron  y.  Galbraithy  Park,  194;  Peake's  Additional  Gases,  3Y,  S.  C. 
—^ _- . . \ 

y.  Cmtmnati  Itu.  Co.,  6  Id.  71.    And  the  law  is  the  same  whether  the  insurance  he  on 

time  or  for  the  voyage.   lb.    Goods  laden  at  a  foreign  port  should  be  valued  at  their 

inyoice  prices  there.     Coffin  y.  Ntwburyport  Int.  Co,^  9  Mass.  436.     Or  where  the  risk 

commences.     Clark  y.  United  Ins,  Co.,  7  Mass.  365.    Where  goods  are  insured  to  a 

specified  amounj;  on  a  trading  yojage,  under  a  policy  on  time,  and  the  value  of  the 

whole  cargo  exceeds  the  sum  insured,  the  insurer  is  Uable  to  the  AiU  amount  of  the 

sabscription,  if,  after  landing  a  portion  of  the  cargo  in  safety,  the  residue  is  totally  lost 

by  one  of  the  perils  insured  against,  proyided  that,  at  the  time  of  the  loss,  the  goods  on 

board  equalled  in  amount  the  sum  insured.    American  Ins.  Co.  y.  Oristoold,  14  Wend. 

399.    Nor  can  such  insurer  claim  contribution  from  subsequent  insurers  upon  the  same 

cargo,  although  there  was  enough  goods  for  all  the  policies  to  coyer  at  the  time  of  the 

underwriting,  where  the  policy  contains  a  proyiso  ^Hhat  in  case  of  subsequent  insurance, 

the  insurer  shall  neyertheless  be  answerable  for  the  fhll  extent  of  the  sum  subscribed  by 

him  without  right  to  claim  contribution  from  subsequent  insurers,  lb.    In  calculating 

the  loss  on  an  open  policy,  the  premium  of  insurance  is  to  be  added.     Ogden  v.  Column 

bian  Ins.  Co.,  10  Johns.  273.    The  premium  may  be  included  in  the  yaJuation  of  the 

property  insured  without  a  special  notice  to  that  effect.  Mayo  v.  Maine  Ins.  Co.,  12  Mass. 

259.    An  adjustment  of  loss  indorsed  on  a  policy  by  the  insurer,  is  not  conclusive ; 

misrepresentations  may  be  shown  either  fraudulent  or  accidental.    Faugie  v.  ffaUetif 

2  Johns.  Gas.   233.     In  case  of  jettison  of  goods,  their  value  is  generally  to  be 

estimated  at  their  prime  cost  or  original  yalue ;  or  if  the  yessel  haye  arriyed  at  her 

port  of  destination  at  their  value  at  such  port.    Rogers  r.  Meehanies  Ins.  Co.,  2  Story, 

173.    In  case  of  repairs  of  the  damage  done  to  a  ship  by  the  perils  insured  against,  the 

customary  deduction  of  one-third  new  for  old  is  applicable  only  to  the  labor  and 

materials  employed  in  the  repairs,  and  to  the  new  articles  purchased  in  lieu  of  those 

which  are  lost  or  destroyed ;  and  it  does  not  apply  to  other  incidental  expenses  haying 

no  connection  with  the  repairs  or  new  articles  furnished,  and  fh>m  which  the  assured 

can  possibly  deriye  no  enhanced  yalue  or  benefit  beyond  his  loss,  such  as  steamboat 

towage,  boat  hire,  itc.    Potter  y.  Ocean  Ins.  Co.,  3  Sumner,  27.    The  rule  to  deduct 

from  the  costs  of  repairs  one-third  for  the  difference  between  new  and  old  materials 

applies  eyen  when  the  ship  is  new.     Orrok  y.  Commonwealth  Ins.  Co.,  21  Pick.  466,  and 

where  the  Iocs  is  a  technical  total  loss.    Deblois  y.  Ocean  Ins.  Co.,  16  Id.  303.    In  case 

of  partial  loss,  it  is  an  inyariable  rule,  that  the  loss  must  be  calculated  according  to  the 

prime  cost,  adding  all  duties  and  expenses,  and  the  premium  of  insurance.    Baileg  y. 

S.  C.  Ins.  Co.,  3  Breyard,  354.    In  an  action  on  a  yalued  policy  to  recoyer  for  a  partial 

loss,  the  measure  of  damages  is  the  difference  between  the  appraisement  of  the  damaged 

article  and  that  stipulated  in  the  policy,  with  all  necessary  damages.  And  such  apprais- 

ment  should  be  made  by  persons  of  competent  knowledge  of  the  value  of  the  article 

insured.    Natchex  Ins.  Co.  y.  Butkner,  4  How.  Miss.  63.    In  estimating  the  damage  to 

goods  in  case  of  a  partial  Joss,  it  is  competent  to  proye  the  appraisement,  the  sale  at 

auction  of  the  goods  damaged,  the  value  of  sound  goods,  and  the  custom  of  merchants 

in  relation  to  the  sale.    Stanton  v.  Natchez  Ins.  Co.,  5  Id.  74.    The  premium  for  an 

insurance  is  considered  as  part  of  the  yalue  insured,  and  in  case  of  an  open  policy,  is  to 

be  added  to  cost  and  charges  of  the  goods,  to  ascertain  their  value.  And  where  a  policy 

stipulates  that  in  case  of  loss  the  insurance  shall  abate  so  much  per  cent.,  it  is  to  be 

calculated  upon  the  amount  of  the  loss,  not  on  the  value  of  the  cargo,  or  of  all  the  goods 

coyered  by  the  policy.    Ins.  Co.  y.  Bland,  9  Dana,  143. 

(1)  See  Faugie  y.  HalUtt,  2  Johns.  Gas.  233. 
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ting  the  door  against  inqnirj,  after  an  adjustment,  wonid  be  patting  a 
stop  to  candour  and  fair  dealing  amongst  the  underwriters.     The  court 
afterwards^  on  amotion  for  a  new  trial,  concurred  in  opinion  with  the  chief 
justice.    The  production  of  the  policy  by  assured,  with  adjustment  on  it 
and  name  of  defendant  struck  off,  does  not  proye(/)  payment  of  the  sura 
adjusted;  for  it  frequently  happens,  that  the  name  is  struck  off,  on  the 
faith  of  an  adjustment,  where  nothing  is  paid,  but  an  arrangement  made 
to  pay  at  a  future  time.     In  Herbert  y.  Ohampumj  1  Campb.  134,  Lord 
JSllenbar<mgh  expressed  a  clear  opinion,  that  an  adjustment  is  merely  an 
admission  on  the  supposition  of  the  truth  of  certain  facts  stated,  that 
the  assured  are  entitled  to  recover;  and  although  it  is  incumbent  on 
an  underwriter,  who  has  once  admitted  his  liability  by  an  adjustment  to 
make  out  a  strong  case,  yet,  until  actual  payment  of  the  money,  he 
may  aviUl  himself  of  any  defence,  which  either  the  facts  or  the  law  of 
the  case  will  furnish.     In  Shepherd  v.  Chewier^  1  Gampb.  274,  it  was 
holden,  that  an  adjustment  was  not  binding,  although  the  underwriter, 
at  the  time  of  signing  it,  had  an  opportunity  of  becoming  acquainted 
with  the  history  of  the  voyage  and  the  circumstances  attending  the  loss, 
his  attention  not  having  been  drawn  to  the  fact  which  discharged  hffi 
liability  to  the  assured ;  Lord  EUenboroughy  C.  J.,  observing,  that  the 
adjustment  yiM  primd  fade  evidence  against  the  defendant,  but  it  cer- 
tainly did  not  bind  him,  unleee  there  was  a  full  dueloture  of 
[  ^^987  ]  the  circumstancee  of  the  caee :  unUue  they  *tpere  aU  blazoned  to 
him  a%  they  really  existed.    But  see  Lord  Campbeirs  note  on 
this  case,  in  which  he  has  shown,  that,  upon  principles  of  law,  a  mere 
adjustment  is  not  in  any  case  or  unde»  any  circumstances  conclusive, 
and  that  the  utmost  effect  which  can  be  given  to  it,  is  to  transfer  the 
burthen  of  proof  from  the  assured  to  the  underwriters.  (1)    A  ship  was 
insured,  warranted  free  of  capture,  in  port.     A  letter  announcing  her 
capture  stated  it  to  be  in  port,  on  which  the  underwriter  and  assured 
adjusted ;  the  former  returned,  and  the  latter  received  back  the  pre- 
mium.    It  afterwards  appeared  the  capture  was  not  in  port.    It  was 
holden,(jr)  that  the  assured  was   not  precluded  by  the  adjustment 
and  repayment  from  recovering  on  the  policy ;  whether  the  underwri- 
ter's name  had  been  struck  off  the  adjustment  only,(A)  or  the  policy 
also.(t)     An  underwriter  has  never  been  considered  discharged  as 
against  the  assured,  until  his  name  has  been  struck  off  the  policy, 
MtisseU  v.  Banghyj  4  B.  &  A.  895,  with  the  consent  of  the  assured; 
Bartlett  v.  Pentlandy  10  B.  &  0.  760.    An  usage  at  Lloyd's  do^ 


I 


/)  Adams  T.  Sanderty  M.  k  Malk.  373,  Ld.  Trnterdetif  G.  J. 

g)  Reyner  v.  ffallj  4  Taunt.  725.  (A)  Jb,  (i)  lb. 


(1)  In'  the  oonrta  of  this  conn  try,  it  is  settled  that  an  ac^astment  is  conclusiye, 
all  the  facts  hare  been  disclosed ;  but  if  there  be  a  misrepresentatioii  of  the  insured, 
whether  proceeding  from  mistake  or  dsaiffn^  it  may  be  opened.  Doe  v.  Smith,  I  Gaincif 
Bep.  32;  Fnnfffu  r.  HaUett,  2  Johns.  Gas.  233.- 

But  an  adjustment  made  in  a  foreign  country,  according  to  the  laws  of  that  ooimtiy, 
is  not  condnsiye  upon  parties  who  haye  entered  into  the  contract  here,  and  are  oaky 
goyemed  by  the  laws  of  this  country.    Lenox  y.  United  In*,  Co.,  3  Johns.  Gas.  178. 

An  assured  who,  after  exhibition  of  his  proof  of  loss,  presents  a  statement  of  his  deznaad 
less  in  amount  than  what  he  is  legally  entitled  to,  is  not  ettopped  if  there  be  no  settle* 
nent  made.    Am,  Int.  Co,  y.  Qriewotd,  14  Wend.  399. 
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not  bind  a  person  not  cognizant  of  it.  Q-ahay,  y.  Lhyd^  3  B.  &  0. 
793,  recognized  by  Bayl^y  J.,  in  Bartlett  v.  JPentland,  10  B.  &  0. 
767.(1)  In  iScott  y.  Irving y  1  B.  &  Ad.  605,  where  the  name  had  been 
struck  off  the  policy,  but  withoni  the  consent  of  the  assured ;  the  court 
held  the  underwriter  liable,  and  disallowed  a  set-off  between  broker  and 
underwriter  as  against  the  assured.  A  trustee  suing  as. a  plaintiff  in  a 
court  of  law  must  be  treated  in  all  respects  as* a  party  to  the  cause;  and 
any  defence  against  him  is  a  defence  in  that  action  againt  the  cestui 
que  trust,  who  uses  his  name.  And  therefore,  where  a  broker  in  whose 
name  a  policy  of  insurance  under  seal  was  effected,  brought  covenant, 
and  the  defendants  pleaded  payment  to  the  plaintiff  according  to  the 
tenor  and  effect  of  the  policy;  and  the  proof  was,  that  after  the  loss 
happened,  the  assurers  paid  the  amount  to  the  broker  by  allowing  him 
cre(Ut  for  premiums  due  from  him  to  them :  it  was  holden,(^)  that  at 
though  that  was  no  payment  as  between  the  assured  and  assurers,  it 
was  a  good  payment  as  between  the  plaintiff  on  the  record  and  the 
defendants,  and,  therefore,  an  answer  to  the  action. 


Vm.  Of  the  Remedy  by  Action  for  Breach  of  the  Contract  of  Insur- 
ance^ and  herein  of  the  Declaration,  p.  987 ;  Pleadings,  p. 
990;  Consolidation  Mule,  p.  991. 

The  usual  remedy  or  form  of  action  against  the  insurers  or  under- 
writers, to  recoyer  a  loss  upon  a  policy  of  insurance,  is  an  action 
on  the  case,  founded  upon  th^  express  special  undertaking 
of  *the  insurers  who  haye  signed  the  policy,  or  (as  it  is  tech-  [  *988  ] 
nically  called)  a  special  assumpsit.     Two  counts  upon  the  same 
policy  are  not  allowed.     But  a  count  upon  a  policy,  and  a  count  for 
money  had  and  receiyed  to  recoyer  back  the  premium  upon  a  contract* 
implied  by  law,  are  allowed.(2)    R.  G.  H.  T.  4  Will.  IV.  No.  5.     The 
two  insurance  companies,  namely,  the  Royal  Exchange  and  the  London 
Assurance,  haying  been,  in  consequence  of  stat.  6  Geo.  I.  c.  18,  incor- 
porated by  seyersS  charters  granted,  and  havine  a  common  seal  affixed 
to  all  their  contracts,  the  proceedings  against  these  companies  must  be 
by  action  of  coyenant  or  debt.. 

The  policy  must  be  stated  in  the  declaration,  and  it  must  be  alleged, 
that  it  was  signed  or  subscribed  with  the  name  of  the  insurer  against 
whom  the  action  is  brought;  that  in  consideration  that  the  assured  had 
paid  to  the  defendant  the  premium,  the  defendant  had  undertaken  to 
indemnify  the  assured  against  the  losses  specified  in  the  policy ;  that 
the  goods,  wares,  and  merchandizes,  were  laden  on  board  the  ship  to 
the  amount  of  £- (i.  e.  the  yalue  insured)  ;(8)  and  further  it  must 

(*)  Oibsan  v.  Winter,  6  B.  A  Ad.  96;  2  NeT.  k  M.  737. 

(1 )  See  ^ffer  y.  AOaa  In*.  Co.,  14  Pick.  141. 

(21  See  Qritwold  v.  The  Nat.  Int.  Co.,  3  Cow.  96. 

(3)  la  an  Action  on  a  policy  of  insurance  of  indigo  and  bale  g^odsi  after  setting  out 
the  poUcy.  it  iras  averred  in  the  declaration  that  divers  goods  were  loaded  on  board,  and 
that  the  policy  was  made  on  the  said  goods ;  on  special  demurrer,  because  it  was  not 
averred,  thatlhe  goods  stated  to  have  been  loaded  on  board  were  indigo  or  bale  goods^ 
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be  alleged,  that  the  plaintiffs  were  interested  therein,  unless  the  insur- 
ance he  on  a  foreign  ship,  in  which  case  an  averment  of  in- 
[  *989  ]  terest  is  not  neces8ary.(l)  The  *declaration  then  proceeds  to 
state,  that  the  property  insured  was  lost,  and  by  what  means 
it  was  lost,  so  as  to  bring  the  case  within  some  or  one  of  the  perils 
specified  in  the~policy,  ana  thereby  intended  to  be  insured  against;  as 
by  the  barratry  of  the  master  or  mariners,  &c. 

It  is  necessary  to  show  who  are  the  real  contracting  parties,  and  to 
describe  truly  the  interest  on  which  the  policy  is  effected.(2)  There- 
fore, if  A.  and  B.,  jointly  interested  in  a  ship,  efiect  an  insurance,  and 
there  be  two  counts,  the  one  averring  interest  in  A.  and  the  oth^ 
averring  interest  in  B.,  the  plaintiff  can  recover  on  neither  count.(jf) 
If  the  plaintiff  should  allege  in  the  declaration,(A)  that  there  was  s 
total  loss,  and  lay  his  damages  accordingly,  evidence  of  a  partial  loss 
will  maintain  the  declaration,  and  plaintiff  may  recover  the  amount 
of  his  real  loss.     If  there  has  been  a  double  insurance,(3)  then  it 

(ff)  Coheny,  Jffannamy  5  Taant  101.  (h)  2  Burr.  904;  1  Bl.  R.  198. 

tke  court  observed,  that  the  allegation  in  the  declarationi  that  the  policj  was  made  on 
the  goods  put  on  board,  completely  answered  the  objection  taken,  since  that  could  not 
be  true,  unless  indigo  or  bale  goods  were  loaded  on  board,  which  it  would  be  necessazj 
for  the  plaintiff  to  prove  at  the  trial.     De  Symaru  v.  Johnston,  2  Bos.  ft  PuL  N.  IL  77. 

(1)  VIThether,  in  such  case,  it  may  be  necessary  that  any  allegation  as  to  the  piopez^ 
in  the  ship  should  be  made  on  the  part  of  the  plaintiff,  or  whether  it  be  not  incambeat 
on  the  defendant  to  show  that  the  property  is  not  insurable  within  the  statute  19  Geo.IL 
c.  37,  8. 1,  is  a  question  which  has  not  been  solemnly  decided.  In  several  cases,  where 
actions  have  been  brought  on  foreign  ships,  averments  as  to  the  proper^  have  b«^B 
inserted  in  the  declaration.  In  Crato/ord  v.  ffuAterf  8  T.  R.  16,  it  was  averred,  that  tbe 
ships  insured  were  not  belonging  to  his  Mf^esty,  or  any  of  his  subjects,  before  or  ^  tk 

'Ume  of  the  making  of  thepoUey,  or  at  the  time  of  tke  lot;  In  Naniee  v.  ^AomjMon,  2  Etst, 
385,  the  averment  was,  "  that  the  ship  was  not,  at  the  time  of  effecting  the  policy,  nor 
of  the  happening  of  the  loss,  nor  at  any  other  time,  the  property  of  the  king,  or  anjof 
his  subjects."  In  neither  of  these  eases  was  any  objection  made  to  the  form  of  the  arer^ 
ment ;  but  in  KeUner  v.  Le  Meeurier,  4  Id.  396,  (where  an  insurance  was  made  in  Enghnd 
on  the  ship  Princess  Louisa,  lost  or  not  lost,  *'at  and  from  Lisbon  to  Cadiz,  kc^**}  tbe 
averment  being  that  the  ship  was  not,  at  the  Ume  of  making  the  policy,  nor  of  the  hap- 
pening of  the  loss,  the  property  of  the  king,  or  any  of  his  subjects,  there  was  a  specUl 
demurrer,  assigning  for  canse  that  the  declaration  did  not  contain  an  aTermest  of 
interest,  and  that  it  did  not  appear  that  the  ship,  at  the  time  of  her  departing  from  Usbon, 
or  at  the  beginning  of  the  adventure  insured,  was  not  the  property  of  the  king,  or  saj 
of  his  subjects.  It  was  contended,  on  the  part  of  the  plaintiff,  that  supposing  the  aUegs- 
tion  in  question  to  be  insufficient,  yet  it  might  be  rejected  as  surplusage,  for  it  was  not 
necessary  to  make  any  allegation  at  all  on  the  subject,  and  that  the  onus  lay  on  tke 
defendant  to  show,  that  the  property  was  not  insurable  in  virtue  of  the  provisions  intro- 
duced by  the  statute  19  Qeo.  II.  c.  37,  s.  1.  The  court  being  of  opinion  in  favor  of  the 
defendant,  on  another  ground  of  objection,  declined  the  consideration  of  the  qaestian  ss 
to  the  averment 

Action  lies  in  name  of  person  who  makes  insurance,  though  made  for  the  benefit  sad 
on  property  of  another  so  averred  in  declaration.  Famin  and  another  v.  Cawlhomj  B.&. 
H.  22  Geo.  IIL  B.  P.  B.  194;  Dampier  MSS.  L.  L  L.  See  FUzgerald  t.  PooU,  Law  ef 
Bills,  251,  like  declaration. 

(2)  Where  insurance  was  made  by  the  plaintiff  for  whom  it  might  concern,  and  the 
declaration  averred  that  it  was  made  for  himself  and  A.  in  certain  proportions,  it  «*< 
held,  that  the  action  was  well  brought  upon  the  poli^  without  naming  A.  Wardj.Wesi, 
13  Mass.  Rep.  539,  and  see  Gardner  v.  Bedford  Int.  Co,,  17  Id.  613. 

(3)  Double  insurance  is,  where  there  are  two  insurances  made  by  the  same  person  oa 
the  same  risk,  whereby  the  aesured  proposes  to  receive  the  said  sum  twice  for  the  ssae 
loss,  or  in  other  words,  a  double  satisfaction.  The  policy  of  the  law,  however,  will 
permit  the  recoTeiy'of  a  single  satisfaction  only.    But  altiiough  the  assored  is  not 
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will  be  proper  to  consider  against  which  of  *the  underwriters  [  *990  ] 
(as  the  best  man  or  in  the  best  circumstances^)  the  action  shall 
be  brought. 

It  is  immaterial  to  aver  interest  at  any  day  previous  to  the  com- 
mencement  of  the  risk.  In  a  declaration  on  a  policy  on  freight,  if  it 
be  averred  that  the  plaintiff  was  interested  at  the  time  of  the  ship's 
suling,  or  that  the  policy  was  made  on  a  certain  day,  and  that  after- 
wards, on  a  subsequent  day,  the  plaintiff  acquired  an  interest,  it  will 
8T2ffice.(i)  A  change  in  the  interest  after  the  policy  is  effected,  much 
less  after  the  loss  has  happened,  cannot  be  set  up  as  an  answer  by  the 
underwriters  against  a  claim  for  such  loss.(i)  This  however  must  be 
taken  to  mean  that  the  assignment  of  the  goods  makes  no  difference, 
provided  the  parties  keep  the  contract  of  insurance  alive  for  the  benefit 
of  the  assignee  ;(Z)  and  a  person  who  assigns  away  his  interest  in  a  ship 
or  goods,  after  effecting  a  policy  of  insurance  upon  them,  and  before 
the  loss,  cannot  sue  upon  the  policy ;  except  as  a  trustee  for  the  as- 
signee, in  a  case  where  the  policy  is  handed  over  to  the  assignee  upon 
the  assignment,  or  there  is  an  agreement  that  it  shall  be  kept  alive  for 
his  benefit.(9n) 

A  person  who  has  several  interests  in  a  cargo,  viz.  as  partner  in  ^gths, 
as  consignee  of  the  whole,  and  as  having  a  lien  on  the  whole  for  ad- 
vances, may  protect  them  all  by  one  insurance,  without  expressing  in 
the  policy  the  number  or  nature  of  his  interests. (n)  Although  the 
subject-matter  of  the  insurance  must  be  properly  described,  the  nature 
of  the  interest  may  in  general  be  left  at  large.  Hence,  an  insurance 
'^on  goods"  is  sufficient  to  cover  the  interest  of  carriers  in  the  property 
under  their  charge.(o)  Joint  owners  of  property  insured  for  their  joint 
use  and  on  their  own  account,  cannot  recover  upon  a  count  on  the  policy 
averring  the  interest  to  be  in  one  of  them  only.(/;) 

Of  the  Pleadings. 
The  action  of  assumpsit  being  that  form  of  action  which  is  most 

(i)  Per  Cnr.f  Hkmd  y.  WUkiruany  2  Tannt.  242,  3. 

Ik)  Sparkea  v.  MarthaUf  2  Bingh.  N.  C.  776. 

/)  Per  Ahinger,  C.  B.,  in  PowU*  v.  /ftnet,  11  M.  it  W.  12. 

\m)  Potclu  V.  Inne9^  ub.  tup,  (n)  Carruthert  v.  Sheddon,  6  Taunt.  14. 

[o)  CrowUy  v.  Cohen,  3  B.  ft  Ad.  478.  {p)  Bell  v.  AnsUy,  16  East,  141. 

entitled  to  two  satisfactions,  jet  in  an  action  upon  the  first  policy,  he  may  recover  the 
whole  snm  insured.  Ntwiy  T.  Rtad,  1  Bl.  R.  416.  Whether  in  such  case  the  first 
iosarera  may  recover  a  rateable  satisfaction  from  the  other  insurers,  seems  to  be  a  lotxaia 
quttttio.  Aff.  Newby  v.  Read,  ubi  tvp,;  Rogers  v.  Dav%9,  Beawes,  243 ;  Davit  v.  Oildart, 
all  decided  at  N.  P.,  by  Lord  Man^fidd.  Neg.  African  Comp.  v.  Bull,  1  Show.  132.  See 
upon  this  point  Lueat  v.  Jefferton  Int,  Co,,  6  Gowen,  635 ;  Thurtton  v.  Koch,  4  Dall.  348 ; 
Craig  r.  Murgetroyd,  4  Teates,  161 ;  American  Ins.  Co,  v,  Oriswold,  14  Wend.  399.  Hee 
farther  on  the  subject  of  double  insurance,  Oodin  v.  London  Ateuranee,  1  Burr.  489 ;  1  Bl. 
R.  103.  But  where  one  procures  insurance  from  one  underwriter  against  the  danger  of 
the  seas,  from  another  against  capture,  from  a  third  against  barratry,  kc,  these  are  not 
doable  insurances.  Perkins  t,  N,  £.  Marine  Ins.  Co,,  12  Mass.  Rep.  218.  And  see  Wells 
V.  Philadelphia  Ins.  Co,,  9  S.  ft  R.  107 ;  Peters  t.  Delaware  Ins.  Co.,  5  Id.  473.  Whether 
an  insurance  is  double  or  not,  is  to  be  determined  by  the  circumstances  of  each  par- 
ticular case.  lb.  Double  insurance  is  where  one  insures  the  same  thing  twice  against 
the  same  perils.  Perkins  t.  N.  England  Ins.  Co.,  12  Mass.  214.  Consult  1  Amould  on 
Ins.  296,  notes  to  Am.  ed. 
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nsnally  brought  upon  policies  of  assurance,  the  defendant  may  of  course 
plead  any  plea  which  the  law  permits  to  be  pleaded  to  that  action ;  u 
to  which  see  ante,  p.  12 1,  and  new  rules  there.  As  the  action  of  debt 
and  covenant,(l)  (which  are  the  only  forms  of  action  which  can  be 
adopted  in  cases  where  the  two  insurance  companies  are  defendants,) 
it  has  been  provided  by  stat.  11  Geo.  1.  c.  80,  s.  48,  *Uhat  in  all  actions 
of  debt  against  either  of  the  said  corporations,  or  upon  any  policies  of 

insurance  under  their  common  seal,  it  shall  be  lawfid  for  them 
[  *981  ]  to  plead  generally,  that  they  owed  ^nothing  to  the  plaintiff  in 

such  action ;  and  in  actions  of  covenant  upon  such  policies, 
to  plead  generally,  that  they  have  not  broken  the  qovenants  in  suck 
policy  contained,  or  any  of  them.  And  if  issue  be  joined  thereupon,  it 
shall  be  lawful  for  the  jury,  if  they  see  cause,  to  find  a  verdict  for  the 
plaintiff,  and  to  give  such  part  only  of  the  sum  demanded,  if  in  debt,  or 
so  much  damages,  if  in  covenant,  as  it  shall  appear  to  them,  npon  the 
evidence,  such  plaintiff  ought  in  justice  to  have. '  The  defendant  can- 
not traverse  any  single  materiid  fact  which  would  be  included  in  tlie 
general  issue.(9) 

CfmioUdation  Rtde. 

In  actions  upon  a  policy  of  assurance  against  several  underwTitei:s,(r) 
the  court,  by  consent  of  tne  plaintiff,  will  make  a  rule  on  the  application 
of  the  defendants,  which  is  called  the  consolidation  rule,  for  staying  the 
proceedings  in  all  the  actions  except  one,  upon  the  d^endanta  under- 
taking to  be  bound  by  the  verdict  in  that  action,  and  to  pay  the  amount 
of  their  several  subscriptions  and  costs,  in  case  a  verdict  shall  be  given 
therein  for  the  plaintiff.  This  rule,  though  attempted  before  without 
success,  was  introduced  by  Lord  Mansfield  into  general  use,  to  avoid 
the  expense  and  delay  arising  from  the  trial  of  a  multiplicity  of  actions 
upon  the  same  question :  and  if  the  plaintiff  will  not  give  his  consent^ 
the  court  have  the  power  of  granting  imparlances  in  all  the  actions  bat 
one,  till  the  plaintiff  has  an  opportunity  of  proceeding  to  trial  in  that 
action.  On  the  other  hand,  if  the  plaintiff  consent  to  the  mle^  the 
court  will  make  the  defendant  submit  to  reasonable  terms,  such  as  ad- 
mitting the  policy,  producing  and  giving  copies  of  books  and  papen, 
and  undertaking  not  to  file  a  bill  in  equity,  or  bring  a  writ  of  error.  It 
was  formerly  supposed  that  the  plaintiff  as  well  as  the  defendant  was 
bound  by  the  consolidation  rule ;  but  in  Doj/k  v.  Stewart^  4  Nev.  k  M. 
873,  the  contrary  was  holden.  Lord  Denman,  0.  J.,  observing,  ^'thai 
the  principle  of  the  consolidation  rule  had  always  been,  that  as  the 
defendants  asked  for  a  favour,  they  might  reasonably  be  required  to 
pay  the  price  of  it.  .  It  may  be  that  in  this  case  the  consolidation  role 
would  benefit  the  plaintiff,  but  we  cannot  compel  a  party  to  accept  a 
benefit  for  which  he  does  not  ask.'' 

(q)  Sutherland  T.  Ptatty  11  M.  &  W.  296 ;  and  see  Jleath  r,  Durani,  12  U.  &  W.  43S. 
(r)  Tidd»8  Prftc.  636,  7th  ed. 

(1)  Govenant  does  not  lie  on  a  policy  of  insarance  under  seal  for  one  year,  conjinned 
firom  year  to  year  by  parol  indorsements,  after  the  expiration  ol  the  first  year. 
T.  Am.  Firt  Ins.  Co,^  2  Whart  167. 
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By  B.  G.  H.  T.  2  Wai.  IV,  Reg.  1,  s.  104,  where  money  is  paid 
into  court  in  several  actions,  which  are  consolidated,  and  the  plaintiff, 
without  taxing  costs,  proceeds  to  trial  on  one,  and  fails,  he  shall  be 
entitled  to  costs  on  the  others,  np  to  the  time  of  paying  money  into 
court. 

Two  actions  having  been  brought  by  the  same  plaintiff  against 
different  defendants,  on  the  same  policy,  the  court  consoli- 
dated *them  after  a  declaration  had  been  delivered  in  one,  [  *992  ] 
and  an  appearance  entered  in  the  other,  at  the  instance  of  the 
defendant  in  the  latter  action,  though  the  plaintiff  objected.(«) 


IX.  Of  the  several  Chrounds  of  Defence  an  which  the  Insurer 

may  inekt. 

1.  Alien  Enemy,    p.  992. 

2.  Illegal  Voyage  or  Illegal  Commerce,  p.  992. 

8.  Mtsrepresentationy  Concealment^  Suppression*   jp.  997. 
4.  Breach  of  Warranty,   p.  1001. 


Express 


^1.  Time  qf  Sailina.    p.  1001. 

2.  Safety  of  a  Ship  at  a  particular  Time.   p. 
1008. 

8.  To  depart  with  Convoy,   p.  1004. 
1^4.  Neutral  Property,  p.  1006. 

T     ?•  j-f  1-  ^^^  ^^  Deviate,   p.  1011. 
Impl%ed^^    Seaworthiness,  jp.  1016. 

5.  Re-assurance,  p.  1019. 

6.  Wcfger  Policy,  p.  1020. 

1.  Alien  Enemy* 

If  the  parties  interested  in  the  insurance  become  alien  enemies  before 
the  loss  happens,  this  may  be  pleaded  to  an  action  brought  in  the  name 
of  the  British  agent  who  effected  the  insurance.(t)  But  where  parties 
interested  became  alien  enemies  after  the  loss  happened,  though  before 
action  commenced ;  it  was  holden,  that  the  British  agent,  who  effected 
the  insurance,  might  recover  against  the  underwriter,  who  had  only 
pleaded  the  general  issue.(t«)(l)    A  plea  stating,  that  plaintiff  was  born 

(i)  HoWngnporth  T.  Broderieky  UoUinfnporth  T.  CoUiruon^  4  A.  i^  S.  646. 

(0  Brandon  v.  Neabitt^  6  T.  R.  23. 

(u)  Flindt  T.  Waterty  16  East,  260.  See  also,  Rarman  v.  Kingatony  3  Campb.  163,  S.  P. 
An  alien,  to  whom  a  bill  of  exchange  drawn  on  a  British  subject  in  England,  by  a 
British  subject  detained  prisoner  in  France  during  war,  payable  to  another  British  sub* 
ject  detained  there,  is  there  indorsed  by  the  latter,  may  sue  oil  it  in  this  country,  after 
the  retam  of  peace.    Antoine  v.  Morehead,  6  Taunt.  237. 


(1)  An  alien  enemy  cannot  sustain  a  suit  in  the  Courts  of  the  United  States.  Munrford 
V.  Mumfordy  1  Gallis.  Rep.  366;  WUcozt.  Henry ^  1  Dall.  Rep.  69;  but  if  the  contract  (as 
an  insurance,)  on  which  suit  is  brought,  arises  out  of  a  trade  licensed  by  the  goyem- 
ment  of  this  country,  an  enemy  interest  will  not  defeat  the  action.  Crawford  y.  The 
Wm,  Penny  1  Peters's  Rep.  106.  So,  also,  if  the  alien  enemy  is  under  the  protection  of 
the  government ;  as  where  he  comes  into  the  country  after  war,  by  its  license,  or  under 
a  safe  conduct ;  or  being  there  at  the  time  of  war  breaking  out,  is  permitted  to  continue 
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out  of  the  ligeance  of  the  king,  and  that  the  persons  exerdsing  tbe 
powers  of  government  in  the  coantry  where  he  was  horn  are  enemies  of 
the  king,  is  not  good.  It  ought  to  Btate(a;)  that  the  plaintiff  hinuelfiB 
an  enemy, 

2,  Illegal  Voyage^  or  lUegal  Commerce^ 

Another  eround  of  defence  is,  that  the  rojage  insured  was  pro- 
hibited by  law,  or  that  the  goods  insured  were  intended  for 
[  ^993  ]  *carrrying  on  an  illegal  eommerce.(l)  In  neither  of  these 
cases  can  an  action  be  supported  against  the  underwriter  for 
non-performance  of  the  contract  of  insurance.  The  circumstance  of  the 
underwriter  havins  been  apprized  of  the  illegality  of  the  voyage  or  trade 
is  wholly  immaterial  ;(2)  but,  in  order  to  render  the  insurance  illegsl, 
it  is  necessary  that  the  illegality  should  exist  during  the  course  of  the 
voyage  insured.  Hence,  a  policy  on  goods  purchased  witht  he  pro- 
ceeds of  an  illegal  cargo  is  binding  \(y)  and,  in  like  manner,  the  assured 
may  recover  on  a  policy,  although  tne  ship,  in  a  prior  voyage,  had  been 

ilty  of  some  transgressions  for  which  she  was  liable  to  be  8eized.(z) 
radinff  with  an  enemy,(a)  without  the  king's  license,  being  illegal,  the 
law  will  not  enforce  a  contract  of  insurance  made  for  the  protection  of 
such  trade.  But  it  is  legal  to  trade  with  the  subjects  of  an  enemy's 
country  by  the  king's  license.(()  If  it  be  provided  in  such  license,  that 
the  party  acting  under  it  shall  give  bond  for  the  due  exportation  to  the 
places  proposed  of  the  goods  intended  to  be  exported  to  such  countrj, 
and  they  are  exported  without  such  bond  having  been  given,  such  ex- 
portation is  illegal,  and  the  owners  cannot  recover  on  a  policy  to  pro- 
tect the  goods.  If  a  license  to  export  and  deliver  goods  to  an  enemy's 
country  be  granted  for  a  limited  time,  it  is  not  sufficient,  that  the  goods 
were  shipped  before  the  expiration  of  the  time,  the  ship  not  sailing  until 
after  that  time.  But  if  the  adventure  licensed  be  bond  Me  prosecuted 
within  a  part  of  the  time  limited,  it  will  not  become  illegal,  becanse, 
by  some  accident,  the  voyage  was  protracted  beyond  that  period.(cX3) 

(x)  Cauerei  v.  BeU,  Feb.  8,  1799,  B.  R.,  L.  P.  B.  264;  Dampitr,  MSS.  L.  I.  L. 

\y\  Bird  y.  AppUt<m,  8  T.  R.  562.  {t)  S,  C,  (a)  Potts  v.  BeU,  8  T.  R.  648. 

(6)  Vandyek  r.  Whittnore^  1  East,  4*75.  (c)  Sehroeder  v.  Vaux,  15  East,  S3. 

hU  domicil ;  or  where  the  suit  was  commenced  before  hostilities,  and  the  objectioo  is  sot 
taken  by  a  plea  puU  darrein  continuance  ;  in  all  these  cases  he  maj  maintain  an  action. 
Society y  Jrc.,  v.  Wheeler,  2  Gallis.  Rep.  105,  136;  Clark  t.  Morey^  10  Johns.  Rep.  6$; 
Crawford  Y,  The  Wm.  Penn^  1  Peters's  Rep.  107  ;  Eusiel  v.  Skimithf  6  Binn.  Rep.  347; 
BradweU  v.  Wtekt^  1  Johns.  Ch.  Rep.  208. 

(1)  An  insurance  on  a  voyage  which  is  forbidden  by  the  common,  statute,  or  mariiime 
laws  of  the  country  where  it  is  effected,  is  void.  Craig  t.  U,  S.  Ine.  Co.,  1  Peters's  R«p. 
410  ;  1  Amould  on  Ins.  704. 

(2^  In  Archibald  v.  Mercantile  Ins.  Co.,  3  Pick.  73,  it  was  said,  by  C,  J.  Parktr,  "Tb« 
law  18  clearly  settled,  that  an  insurance  does  not  cover  an  illegal  voyage,  unless,  br  tlie 
terms  of  the  contract,  the  intention  to  do  so  is  expressed,  or  unless  the  voya^  insored 
is  known  to  the  insurer  to  be  illegal  at  the  time  when  he  makes  the  contract.'* 

(3)  In  the  United  States,  it  is  settled,  that  all  trade  or  intercourse  with  the  pablic 
enemy,  without  the  license  of  the  government,  is  unlawful ;  and,  of  course,  aa  insuracce 
upon  such  trade,  is  unlawful.  Craiy  v.  U.  S.  Int.  Co,,  1  Peters's  Rep.  410.  So.  al^o. 
the  taking  a  license  from  a  foreign  enemy,  government,  or  its  officers,  is  illegal,  and  aa 
assurance  on  a  voyage  undertaken  with  such  a  license,  Lb  void.     Colqukottn  t.  JV*.  T, 
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Whenever  the  crown,  for  purposes  of  state  policy  and  public  advantage, 
licenses  a  description  of  trading  with  an  enemy's  country,  which  would 
otherwise  be  unquestionably  illegal,  such  commerce  must  be  regarded 
by  all  the  subjects  of  the  realm,  and  by  the  courts  of  law,  as  legal,  with 
ail  the  consequences  of  its  being  legal ;  one  of  which  consequences  is  a 
right  to  contract  with  other  subjects  of  the  country  for  the  protection 
of  such  property  in  the  course  of  its  conveyance  to  its  licensed. place  of 
destination,  through  an  enemy's  country,  and  for  the  purpose  of  being 
there  delivered  to  an  alien  enemy  as  consignee  or  purcha8er.((2) 

A.,  a  Spaniard  by  birth,(e)  who  had  been  domiciled  as  a  merchant  in 
England  for  several  years,  having  purchased  and  shipped  goods  in  a 
neutral  vessel,  on  account  of  a  correspondent,  a  native  of,  and  resident 
in,  Spain,  obtained  a  license  from  the  British  government  for  the  vessel 
to  proceed  with  her  cargo  on  a  voyage  from  an  English  port  to  a  port 
in  Spain.    A.  effected  a  policy  on  the  goods,  which  was  in  the 
iisad  form,  and  stated  to  be  made  by  A.  ^'as  '''well  in  his  [  *994  ] 
own  name  as  in  the  name  of  any  person  to  whom  the  same 
might  appertain/'     The  vessel,  in  the  prosecution  of  the  voyage,  was 
captorea  by  a  French  privateer,  and  carried  into  a  port  in  Spain,  where 
the  vessel  and  cargo  were  condemned.    At  the  time  of  the  capture  and 
condemnation,  France  and  Spain  were  co-belligerent  cJIies  at  war  with 
England.     A.  having  brought  an  action  on  the  policy,  averring  interest 
in  the  purchaser ;  it  was  holden,  that  A.  was  entitled  to  recover,  and 
that  the  action  was  well  brought  in  his  name  for  the  benefit  of  the  pur- 
chaser ;  that  the  legal  result  of  the  license  was,  that  not  only  the  plain- 
tiff, the  person  licensed,  might  sue  in  respect  of  such  licensed  commerce 
in  an  English  court  of  law,  but  that  the  commerce  itself  was  to  be  re- 
garded as  legalized  for  all  purposes  of  its  due  and  effectual  prosecution. 
That  for  the  purpose  of  the  licensed  act  of  trading,  (but  to  that  extent 
only,)  the  person  licensed  was  to  be  considered  as  virtually  an  adopted 
subject  of  this  country,  and  his  trading,  as  far  as  the  disabilities  arising 
out  of  a  state  of  war  were  concerned,  was  British  trading;  that  the 
plamtiff  and  the  Spanish  purchaser  of  the  cargo  were  actutQly  privy  to 
the  objects  of  the  British  government,  and  acting  in  furtherance  thereof, 
and  in  direct  opposition  to  the  laws  and  policy  of  their  own  country ; 
and  that  it  could  not  be  conceded  to  be  illegal  to  insure  a  trade  carried 
on  in  contravention  of  the  laws  of  a  state  at  war  with  us,  and  in  fur- 
therance of  the  policy  of  our  country  and  its  trade,  and  which  this 
trade  in  question,  sanctioned  as  it  was  by  his  majesty's  license,  must  be 
deemed  to  have  been.     [Although  the  authority  of  the  preceding  deci- 
sion appears  to  have  been  doubted  in  Mennett  v.  Bonham^  15  East,  495, 
and  Flindt  v.  Orokattj  15  East,  522,  yet  on  a  review  of  these  two  cases 
in  a  court  of  error,  the  judgment  of  B.  B.  has  been  reversed.     See  5 
Taunt.  674 ;  Anthant^  v.  Moliney  5  Taunt.  711 ;  and  Bazett  v.  Meyer, 
5  Taunt.  824.](1)    A  license  granted  under  an  order  in  council  to  H. 

(d)  Utparicha  T.  Nohle^  13  Sast,  332.  («)  Ihid. 

Phtnun  Ins.   Oo,j  15  Johns.  Rep.  352.    Bat  see  HaywardY,  Blakt^  12  Mass.  Rep.  176; 
Perkitu  T.  iV".  ^.  Marine  Im,  Co.j  B).  214;  Buckley  Y.  Derby  Fiahing  Co.^  1  Conn.  Rep. 
571. 
(1)  In  FraneU  r.  Ocean  2ns,  Co,^  6  Cow.  404,  it  was  laid  down  by  the  conrti  after  an 

vol*.  II. — 2A 
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S.y  (a  Britbh  resident  merchant,)  permitting  a  Teasel  bearing  any  flag, 
except  the  French,  to  proceed  in  ballast  from  any  port  north  of  ti^ 
Scheldt  to  Archangel,  there  to  load  a  cargo  of  sach  goods  as  are  per- 
mitted by  law  to  be  imported,  and  proceed  with  the  same  to  a  port  in 
the  United  Kingdom,  was  considered  as  not  confined  personally  to  H. 
S.,  or  any  particular  class  of  persons :(/)  and,  therefore,  where  Rus- 
sian subjects  at  Archangel,  who  were  alien  enemies,  had  shipped  goods 
under  snch  license  for  the  purpose  of  being  brought  into  this  countnr; 
it  was  held,  that  they  were  protected  by  it;  and  an  insurance  made  for 
their  benefit  was  legal.  A  license  to  1.  H.,  of  London,  merchant,  on 
behalf  of  himself  and  other  British  or  neutral  merchants,  to  impcut  s 

cargo  from  certain  limits,  within  which  an  enemy's  port  ia 
[  *996  ]  situate  in  any  *yessel,  bearing  any  flag  except  the  French, 

will  protect  a  ship  trading  from  that  port,  in  which  ship  L  E 
and  an  alien  enemy  are  jointly  interested  ;(^)  and  therefore,  such  in* 
terest  was  held  insurable.  By  virtue  of  a  treaty  of  commerce  entered 
into  between  Great  Britain  and  the  United  States  of  America,(l)  the 
citizens  of  the  United  States  may  carry  on  trade  between  the  British 
territories  in  the  East  Indies  and  the  United  States,  in  articles  not  oh 
tirely  prohibited.  It  is  not  necessary  that  this  trade  should  be  a  direct 
and  immediate  trade  from  the  United  States  to  the  British  territories  ;(A) 
it  may  be  carried  on  circuitously  through  any  country  in  Europe,  in- 
cluding Qreat  Britain.  A  natural*born  subject  of  Great  Britain,  adinit- 
ted  a  citizen  of  the  United  States  of  America,  either  before  or  after  the 
declaration  of  American  independence,  has  been  considered  as  a  citixen 
of  the  United  States,  within  the  meaniuff  of  the  aboye-mentioned  treaty, 
and  as  such  entitled  to  the  commercial  privileges  thereby  granted. 
Hence,  a  policy  of  insurance,  efieeted  by  or  in  favour  of  such  adopted 
citizen  of  the  United  States,  for  the  protection  of  such  circuitous  trede^ 
is  valid.  A  natural-bom  subject  of  this  country,  domiciled  in  a  foreign 
country,  in  amity  with  this,  may  lawfully  exercise  the  privileges  of  t 
subject  of  the  country  where  he  is  domiciled,  to  trade  with  another 
country  in  hostility  with  this  :(t)  therefore,  where  plaintiff,  a  British- 
born  subject  domiciled  in  America,  effected  a  policy  of  asBuranee  on 

(/)  Robiruan  y.  Touray^  1  M.  ft  S.  217  ;  S.  P.  Sanu  t.  Chu^ewright^  tb.  220,  recognized 
in  HuUman  y.  WTtUmore^  3  M.  ft  S.  340.  The  same  sabject  was  discussed  again,  io  Ewke" 
y.  AruUjfj  B.  R.  Sittings  at  Serjeants'  Inn,  before  B.  T.  66  Qeo.  III.  5  IL  ft  S.  25. 

(ff)  Haaerdom  y.  Reidy  1  M.  ft  S.  56T. 

(A)  Wuion  y.  Marry at^  8  T.  R.  31,  affinned  on  error,  in  the  Excheq.  Ch..  1  Bos.  ft  Pb^ 
430. 

(•)  BM  y.  Rtid,  1  M.  ft  S.  726. 


examination  of  the  cases,  that  a  citisen  or  subject  of  a  country  is  not  to  be  deened  * 
partj  to  a  sentence  of  condemnation  in  its  courts,  and  therefore  concluded  by  it  u  ^ 
own  act.  And  where,  in  an  action  on  a  policy  of  insurance,  on  a  BritiBh  ship  bj  tf 
American  underwriter,  with  a  warranty  against  seisure  for  illicit  trade,  the  dcftscc 
was,  that  she  was  seized  in  a  British  port,  and  condemned  in  a  court  of  adjniraitj  then 
for  illicit  trade,  it  was  held,  that  the  condemnation  was  not  condusiye  on  the  assured 
8.  (7.  affirmed  in  the  Gourt  of  Errors,  2  Wend.  64. 

(1)  This  treaty  was  entered  into  on  the  19th  of  Noyember,  1794,  ratified  bytbeUnM 
States  on  the  14th  of  August,  1796,  and  by  his  majesty  on  the  28th  of  October  in  t&*t 
year,  and  retrospectiyely  confirmed  by  parliament.  See  stat.  37  Geo.  III.  c.  97.  The 
articles  of  this  treaty,  relating  to  the  subject  now  under  consideration,  will  be  fbiud  m 
a  note  to  the  report  of  WiUon  y.  JUarryatj  8  T.  R.  36. 
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ship,  freight,  and  goods,  at  and  from  Virginia  to  any  ports  in  the  Bal- 
tic, and  uie  ship  was  captured  in  her  -way  to  Elsinenr,  in  Denmark; 
Denmark  being  in  amity  with  America,  bnt  at  war  with  this  country; 
it  was  holden,  that  the  plaintiff  was  entitled  to  recover.    Although  in* 
snrances  upon  goods,  the  exportation  or  importation  of  which  is  pro* 
hibited  by  the  law  of  Endand,  or  by  the  law  of  nations,  be  illegal,  yet 
where  the  prohibition  is  founded  merely  on  the  law  of  a  forei^  state, 
the  insurance  will  be  Talid ;  because  one  nation  ncTer  takes  notice  of  the 
reyenue  laws  of  another.(i)(l)    The  mere  circumstance  of  an  alien(Z^ 
residing  in  an  enemy's  country  will  not  inyalidate  an  insurance  effectea 
by  him  on  goods  to  be  delivered  at  a  neutral  or  friendly  port.     Though 
a  state  may  be  in  the  military  possession  of  one  of  two  bel- 
ligerents, *that  will  not  constitute  her  subjects  enemies  to  the  [  '''QOG  ] 
other  beUigerent,  if  the  sovereign  power  of  the  latter  choose  to 
permit  a  continuance  of  commerce  with  them  :{m)  therefore,  where  an 
insurance  was  effected  on  property,  shipped  in  this  country,  on  account 
of  persons  who  were  domiciled  at  Hamburgh,  at  a  time  when  that 
country  was  in  the  possession  of  French  troops,  the  senate  continuing 
to  exercise  the  powers  of  civil  government  in  the  same  manner  as 
before ;  it  was  holden,  that  the  assured  were  entitled  to  recover  for  a 
loss  which  happened  in  the  course  of  a  voyage  permitted  by  his  ma- 
jesty's orders  in  council.     Where  a  particular  trade  is  prohibited  by 
express  statute,  insurances  made  for  the  protection  of  such  trade  are 
illegal,  (n)     The  owners  of  a  vessel,  who  b]^  performing  the  legal  stipu- 
lations of  a  charterparty,  provoke  confiscation  by  the  illegal  and  pirati- 
cal act  of  a  foreign  state,  do  not  thereby  avoid  their  as8urance.(o) 
Trading  in  contravention  of  a  proclamation,  whereby  an  embargo  is 
laid  on,  in  time  of  war,  is  illegal:  and  consequently  an  insurance  upon 
such  trade,  even  when  carried  on  by  a  neutral,(/?)  is  void.    If  a  vessel 
brings  hither  from  a  hostile  country,  under  a  license,  a  cargo  of  enumer- 
ated goods,  and  also  certain  other  ^oods  not  licensed,  the  insurance  on 
the  licensed  goods  is  not  thereby  vitiated,  fj^)    If  there  be  an  infirmity 
in  any  part  of  an  integral  voyage,  it  will  make  the  whole  illegal,  so 
that  the  insured  cannot  recover  upon  a  policjon  any  part  of  it.(r)    So 
if  a  party  insure  goods  altogether  in  one  pbli<rjr  and  some  of  them  are  of 
a  nature  to  make  the  voyage  illegal,  the  whole  contract  is  illegal  and 
void.    A  policy  was  effected  on  goods  to  be  thereafter  specified  to  a 
certain  amount  ;(s)  by  the  specification  it  appeared  that  the  goods  con- 

(k)  Planehe  t.  FUteher^  Dong.  250.  (Q  Bromley  t.  Sesteltme,  1  Oampb.  16. 

(m)  Hagedom  y.  Bdl^  1  M.  ^  S.  450.  (n)  Johnston  t.  Sutton^  Doug.  264. 

(0)  Sewell  T.  Roy.  Ex,  An.  Comp.,  4  Taunt.  856. 
(p)  Davutda  T.  Mottwz,  Park|  234. 

Iq)  PieseheU  y.  AUnuiiy  4  Tannt  792.    See  1  M.  ft  S.  460. 

(r)  Admitted  by  Lord  Kmyon^  0.  J.,  in  WiUon  y.  Uarryat,  S  T.  R.  46,  and  expressly 
laid  down  by  the  same  learned  jadge  in  his  charge  to  the  joiy,  in  Bird  y.  Pigou^  London 
Sittings  after  B.  T.  40  Geo.  III.  B.  R.,  MSB. 

(9)  Parhm  r.  Diek,  2  Gampb.  221 ;  11  Bast,  502,  5.  O. 

(1)  See  Story's  Gonfl.  Laws,  {  257  ;  Archibald  y.  MereantOe  Int,  Co.,  3  Pick.  70,  73  ; 
Andrews  y.  Essex  Fire  and  Marins  Ins.  Co.,  3  Mason,  6,  17,  18,  20;  Richardson  y.  Marine 
Ins.  Co.,  6  Mass.  102;  Pollock  Y.  Babeock^  lb.  234;  CookY,  Es$ex  Ins.  Co.j  lb.  122;  3 
Kent,  5th  ed.  266;  Parker  y.  Jonesy  13  Mass.  173  ;  Gardiner  y.  Smithy  1  Johns.  Gas.  141 ; 
Maryland  and  Phixnix  Ins,  Co,  y.  Bathurst,  3  QUI  ft  John.  159. 


sisted  principaUy  of  hardwarey  but  partly  of  nsval  Bltom^  iba  exporta* 
tion  of  which  iras  prohibited,  vnder  pain  of  forfeiting  the  stwres,  treble 
their  value,  and  the  ship.  It  was  holden,  that  the  ezportation  of  the 
stores  being  illegal,  all  contracts  for  protecting  the  stores  so  exported 
were  impliedly  ayoided;  that  the  poUcy  was  one  raitire  contract  on 
goods  to  be  thereafter  specified,  to  which  the  underwriters  subscribed; 
and  the  subsequent  specification  by  the  assured  could  not  nltest  the 
nature  of  the  contract  with  respect  to  the  underwriters,  so  as  to  sever 
that  which  was  originally  one  entire  contract(l) 

(1)  The  canyiag  of  eoatraband,  or  eneay's  proper^,  is  oolj  prohibited  bj  tbe  Uv  «f 
nations  upon  the  penalty  of  confiscation  in  case  of  capture.  All  goods,  the  tnJk  Ik 
which  is  not  prohibited  bj  the  municipal  laws  of  this  countrji  are  lawful  goods,  withia 
the  meaning  of  the  policy.  Therefore,  an  insurance  on  contraband,  or  enemy'a  propct^, 
is  lawfhl.  Seton  y.  Low^  1  Johns.  Gas.  1 ;  Oardmer  ▼.  Smdih^  lb.  141 ;  Skidmort  t.  Dm- 
dwty,  2  Id.  77;  Juhd  y.  RkmMkmder,  lb.  120,  480  ;  Richardaon  y.  Mamt  Itu.  C<Ky  6  llasi. 
Rep.  102.  An  order  for  insurance  against  all  risks,  for  whom  it  may  concern,  cotos 
belligerent  as  well  as  neutral  risks.  Maryland  and  Phetmz  fm.  Co.  y.  Bathmnt^  e  Gill 
k  J.  159.  Nor  is  the  Insured  bound  to  disclose  the  particular  oircumstaaoee  of  the 
yoyage,  unless  questioned.  lb.  CKe$apedk$  Co.  y.  AlUgn^  2  Gill  4  J.  164«  A  doubt 
seems  to  haye  been  intimated  by  Hr.  Chief  Justice  PargotUj  whether  an  insurance  against 
a  blockade  was  a  lawful  contract ;  Taylor  y.  Summer^  4  Mass.  Rep.  58 ;  but  there  appetzt 
to  be  no  foundation  for  the  doubt,  since  it  rests  on  the  same  Iboting  with  aa  inseisBos 
on  contraband,  Ac.,  aad  the  idea  was  afterwards  expressly  repiidii^ed  by  that  Issaed 
judge.    Riehafdion  y.  Mame  In*.  Co.y  6  Id.  110. 

As  an  insurance  on  a  yoyage  prohibited  by  the  law  of  nations,  under  the  penaltr  of 
confiscation  only,  is  not  unlawfhl ;  still  less  so  is  an  Insuraiiee  on  a  trade  prohibited  by 
the  reyenue  or  other  municipal  laws  of  a  foreign  country.  But  the  policies  ezeceted  in 
the  United  States,  usually  contain  a  warranty  a^^aimt  teimre  or  deimtum  on  oeeoHii  o/ 
illidt  or  prohibited  tradty  Ac.,  which  was  introduced  to  preyent  disputes  concermngloastf 
by  seisure  for  breach  of  the  reyenue  laws  of  foreign  countries.  SmWi  y.  J>€imMn  Im. 
Co.,  3  Serg.  k  Bawle's  Rep.  82.  To  constitute  a  breach  of  this  warranty,  there  nust  be 
an  illicit  trade  proyed  to  exist,  and  the  mere  foot  of  a  seisure  and  condemnation  under 
the  pretext  of  such  trade,  is  not  sufficient  Jbhmton  y.  Ludlow^  2  Johns.  Gas.  481 ; 
Smith  y.  Delaware  Int.  Co.y  8  Serg.  k  Rawle's  Rep.  82.  A  ship,  belonging  to  a  dtiicn 
cf  the  United  States,  insured,  sailed  on  a  yoyase  from  Buenos  Ayres  to  GUna,  and  ba^ 
with  a  cargo  belonging  to  citisens  of  Buenos  Ayres,  and  after  entering  the  La  Plata,  oa 
her  return  yoyage,  the  master  being  ignorant  of  a  war  commenced  bet?reen  Buenos  Ayrei 
and  the  Bratils,  was  taken,  by  a  Brasifian  squadron  blockading  Buenos  Ayres,  and  sent  to 
Rio  Janeiro,  under  a  priie-master,  when  proceedings  were  Institeted  by  the  caatoca,aBd 
during  their  pendency  she  was  seasonably  abandoned  to  the  underwriten.  Held,  the 
capture  was  hostile,  and  that  thf)  case  did  not  come  within  the  clause  as  to  illicit  tnds^ 
or  trade  in  articles  contraband  of  war,  there  beins  no  eWdence  of  either ;  and  that  Ait 
was  not  yiolating  the  rights  of  Brazil,  as  she  had  no  notice  of  the  blockade ;  aad  the 
insurers  were  liable  for  a  total  loss.  Zoverwi^  y.  Mar.  Ine.  Co.,  12  Pick.  348.  Aad  it 
must  expressly  appear,  by  the  sentence,  that  the  goods  were  condemned  on  aceouni  o( 
illicit  or  prohibited  trade.  Faudet  y.  Phcmix  Ine.  Co.^  4  Serg.  k  Rawle,  29.  Under  this 
warranty,  the  underwriter  is  liable  for  a  loss  by  illicit  trade  ^ofrotrotit^  carried  on  by 
the  master.    SuekUy  y.  Velqfieldf  2  Gaines'  Rep.  222. 

The  prohibition  to  trade  must  be  a  legal  one,  such  as  the  prohibiting  power  had  a 
right  to  make,  as  the  soyereign  of  the  country,  or  taking  possession  of  it  «  an  enemy. 
But  a  prohibition  by  a  belligerent,  taking  temporary  possession  of  a  neutral  state,  is 
not  within  the  warranty.  Smith  y.  Dekuoare  Ine.  Co.,  3  Serg.  k  Rawle's  Rep.  82 ;  1^ 
dd  y.  Phogniz  Ine.  Co.,  4  Id.  28. 

A  seisure  and  condemnation  for  an  attempt  to  trade  illicitiy,  is  within  the  warrant; 
the  seizure  and  condemnation  for  that  attempt  being  justifiable  under  the  laws  aad 
regulations  of  the  place.     Church  y.  Subbart,  2  Granch's  Rep.  187. 

An  insurer  is  liable  for  damages  sustained  in  consequence  of  the  seizure  smd  detss- 

ion  of  a  yessel  and  cargo,  by  reason  of  prohibited  goods  being  on  board,  belonging  to 

the  master,  shipped  by  him  for  the  purpose  of  being  smuggled,  but  without  Uie  know- 

iedge  of  assured,  notwitl&standing  the  clause  that  the  insurer  shall  be  free  from  charge 

In  consequence  of  seizure,  ^«,  on  account  of  illicit  or  prohibited  goods.    Ant.  Ine.  Ce. 
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*3.    Misrepresentation^  Chncealmewt  and  Suppression. 

The  allegation  of  a  falsehood,(^)  or  misrepesentation,  (though  bj 
ini8take,)(ii)  or  the  concealment  ana  Bnppression(a;)  of  the  truth,  as  to 
a  fact  or  ctrcumstance  material  to  the  risk,  either  by  the  assured  or  his 
agent,(y)  is  considered  as  a  fraud  on  the  underwriter,  and  conseouentl j 
will  vacate  the  policy  or  annul  the  contract  from  the  beginning.  Hence, 
the  niiderwriter  may  avail  himself  of  this  ground  of  defence,  even  where 
the  loss  arises  from  a  cause  wholly  unconnected  with  the  fact  or  circum- 
stance misrepresented.(^)(l)    The  question  of  materiality  is  not  a  mat- 

(0  Skin.  327 ;  RoherU  t.  FimnereaUy  Park,  285.      («)  MaedowdU  ▼.  I^atefy  Doug.  260. 
(x)  De  OMta  ▼.  Seandtet,  2  P.  Wms.  1*70 ;  Eodgtatiy,  Bicharthon^  1  Bl.  R.  463  ;  Ratc^f 
T.  SehooUnred,  Park,  180 ;  WUUs  v.  Glover,  1  Bos.  k  Pul.  K.  E.  14. 
(y)  Fitzkerbert  v.  Mather,  1  T.  R.  12. 
\i)  Per  Ltt,  C.  J.,  in  Seaman  t.  Fonereau,  Str.  1183. 

T.  Durham,  12  Wend.  463 ;  8,  C,  2  Hall,  422.    finch  warranty  extends  only  to  acts  of 
ttsored,  or  those  acting  with  his  knowledge  and  consent.    lb.    8,  C,  16  Wend.  9. 

Assured  is  bonnd  to  commanicate  facts  within  his  knowledge,  material  to  the  risk) 
although  he  suppose  them  to  be  not  material.  Cfurry  v.  Cam,  Int.  Co.,  10  Pick.  635. 
A  person  haying  directed  insurance  at  another  place,  is  bonnd  to  commnnicate  intelli- 
gsBce  of  a  loss,  if  receired  before  the  contract  is  made,  by  the  earliest  and  most  ezpedi- 
tious  Qsaal  route ;  bnt  not  to  send  by  an  nnnsual  and  extraordinary  conTeyance)  althongh 
by  possibility  it  might  arrive  earlier.  Oreen  y.  Jf.  Ins.  Co.,  lb.  402.  A  representation 
of  a  yessel  as  a  "a  coppered  ship,"  is  construed  according  to  the  nsage  and  meaning  of 
the  terms,  at  the  plaoe  where  the  assured  resided,  and  where  the  ship  then  was.  Satard 
T.  A\  JB.  Ins.  Co.,  8  Pet.  667. 

To  render  the  commencement  of  the  voyage  illegal,  so  as  to  discharge  the  insurer,  a 
kaowledge  of  the  embargo  having  been  laid,  must  be  brought  home  to  the  masters  or 
owners ;  a  vague  rumor,  or  knowledge  by  the  pilot  of  the  embargo,  previous  to  the  sail- 
ing of  the  vessel,  will  not  be  sufficient  to  charge  the  assured  with  notice  that  such  act 
liad  been  passed.  Walden  v.  Phoenix  Int.  Co.,  6  Johns.  310 ;  vide  Dunham  v.  Am.  Int. 
Co.,  2  Hall,  422 ;  8.  C,  12  Wend.  463.  Where  the  national  character  of  the  vessel  is 
not  made  a  part  of  the  contract  of  insurance,  the  want  of  the  proper  documents  to  show 
mch  ehaimcter  is  not  material,  unless  it  appear  that  the  loss  happened,  or  that  the  risk 
▼AS  increased  in  consequence  of  the  want  of  such  documents.  Polleyt  v.  Ocean  Int.  Co., 
2  Shep.  141.  A  representation  in  a  policy  that  the  property  insured  is  neutral,  is  equal 
to  an  express  warranty  that  the  property  is  neutral.     Walton  v.  Bethune,  2  Brev.  463. 

(1)  "He  who  contracts  with  another  party,  owing  to  a  suppression  or  misstatement  by 
that  other,  of  any  fiust,  which,  if  disclosed,  or  correctly  stated,  would  have  prevented 
him  from  entering  into  the  contract  at  all,  or  at  least  on  the  same  terms,  would  appear, 
in  all  cases,  to  have  a  full  right,  if  such  fact  lay  peculiarly  within  the  knowledge,  or 
means  of  knowledge  of  the  other  party,  and  not  within  his  own,  to  repudiate  the  contract 
based  on  such  suppression  or  misrepresentation  of  the  truth.    If  such  suppression  or 
KDLBrepresentation  were  wilful,  t.  e.,  flraudulently  intended  by  the  party  to  induce  him  to 
enter  into  a  contract  he  would  otherwise  have  declined,  there  can  be  no  doubt,  that  in 
all  spedes  of  contract  alike^  and  under  all  systems  of  jurisprudence,  the  contract  thus 
entered  upon  would  be  held  void  on  the  ground  of  actual  fraud.    If,  on  the  other  hand, 
such  suppression  or  misrepresentation  of  material  fiEkcts,  arose  from  the  ignorance,  mis- 
take, or  negligence  of  the  party,  who  ought  to  have  communicated  them  friUy  and  truly, 
it  should  seem  that,  on  principle,  this  ought  to  be  equally  efifectual  to  avoid  the  contract, 
in  all  cases  where  the  facts  concealed  or  misrepresented  lie  peculiarly  within  the  know- 
ledge of  the  one  party,  and  it  may  reasonably  be  presumed  that  the  other  would  not 
have  entered  into  the  contract  at  all,  or  at  least,  not  on  the  same  terms,  had  the  fhcts  so 
suppressed  and  misrepresented  been  fiilly  disclosed  or  truly  stated.    Without,  however, 
inquiring  into  the  truth  of  this  principle  as  applied  to  all  contracts,  (with  respect  to 
wl^ch,  in  ottT  own  law,  there  exists  some  doubt,)  it  will  be  sufficient  to  observe,  that  its 
application  to  the  contract  of  insurance  has  never  been  disputed ;  not  on  the  ground  of 
anything  peculiar  and  distinctive  in  the  form  of  that  contract  itself,  but  because  there  is 
scarcely  any  other  transaction  between  man  and  man,  in  which  one  of  the  two  contract- 
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ter  of  law,  bat  a  qaestion  of  fact(a)  to  be  decided  by  a  jury :  and  die 
proper  evidence  to  ^uide  their  judgment  is  the  evidence  of  persons  cod- 
versant  with  the  subject-matter  of  the  in(|uirj.(6)  But  a  misrepresenta- 
tion as  to  the  cargo  with  which  a  ship  is  to  sail  on  a  future  day  will 
not  suffice  as  a  defence,  unless  the  misrepresentation((;)  be  fraudulenUj 
made. 

Goods  were  insured  as  the  goods  of  a  Hamburgher,  who  was  an  ally, 
and  the  goods  were  in  fact,  the  goods  of  a  Frenchman,  who  was  an 
enemy ;  uiis  was  holden,  by  JTott,  C.  J.,  to  be  a  fraud.(c2)  So  where  a 
letter  had  been  received,(e)  stating  that  a  ship  sailed  on  the  24th  No- 
vember, after  which  an  insurance  was  made,  and  the  agent  of  the  assiir- 
ed  told  the  insurer,  that  the  ship  sailed  the  latter  end  of  December; 
this  was  holden  by  Lee^  C.  J.,  to  be  a  fraud.  So  where  a  ship  was  in- 
sured in  London,  on  the  80th  of  Jannary,(/)  on  a  voyage  from  New 
York  to  Philadelphia,  and  the  broker  represented  the  ship  to  be  safe  in 
the  Delaware,  on  the  11th  of  December,  whereas  in  fact  it  was  lost  in  that 
river  on  the  9th  of  December;  it  was  holden,  that  as  the  representation 
was  false  in  point  of  fact,  and  as  it  related  to  a  material  circumstance, 
namely,  the  safety  of  a  ship  at  a  certain  time,  the  contract  was  annulled; 
and  although  it  appeared  that  the  assured,  at  the  time,  believed  the  re- 
presentation to  be  true,  yet  the  court  were  of  opinion  that  this  did  not 
vary  the  case ;  for  it  was  incumbent  on  the  assured  to  make  a  fair  and 
true  representation,  and  if  he  represented  material  facts  to  the  und^- 
writer,  without  knowing  the  truth,  he  took  the  risk  on  himself.  (1) 

[a\  Lindenau  y.  Deaborouffhj  8  B.  A  G.  586. 

[bj  Bertkon  y.  Loughvum,  3  Stark.  N.  P.  0.  258 ;  SkkanU  r.  Murdoek,  10  B.  Ik  C.  540. 
e)  Flifm  t.  Tobmy  M.  k  Malk.  367.  (<f)  Skin.  327. 

|«)  Roberta  v.  Fonereau^  London  Sittings  after  Trin.  1742,  Park,  285. 
[/)  Macdowall  v.  Fraterj  Doug.  260.    See  also,  Stewart  t.  Dunlop^  4  Bro.  P.  C.  483, 
Tomlin's  ed. 

ing  parties  is  necessarily  so  ignorant  of  mnch  of  that  information  which,  before  he  caa 
contract  with  safetj,  it  absolutely  imports  him  to  know."  1  Amonld  on  InsnnkBce, 
3  181. 

(1)  It  was  said  bj  Lord  Mansfieldy  in  Barber  y.  Fhtekety  Dong.  306,  that  it  had  beei 
determined  in  ayariety  of  cases,  (Q.  if  there  be  any  in  the  printed  books  ?)^that  a  repre- 
sentation to  the  first  underwriter  extended  to  the  others.  "  By  an  extension  of  an  equi- 
table relief,  in  cases  of  firaud,  if  a  man  is  a  knaye  with  respect  to  the  first  nndervriter, 
and  makes  a  fftlse  representation  to  him  in  a  point  that  is  material ;  as  where,  faaTinf 
notice  of  a  ship  being  lost,  he  says  she  was  safe,  that  shall  affect  the  policy  with  regard 
to  all  the  subsequent  underwriters,  who  are  presumed  to  follow  the  first."  Per  Lord 
Man^fiddf  0.  J.,  in  Pawion  y.  Wataony  Cowp.  789.  Agreeably  to  this  doctrine,  the  Covt 
of  King^s  Bench,  in  the  case  of  Martden  y.  RMy  3  East,  673,  intimated  an  opinion,  that 
where  it  appears  that  a  material  fact  has  been  represented  to  the  first  nnderwriter,  to 
induce  him  to  subscribe  the  policy,  it  shall  be  taken  to  be  made  to  all  the  rest,  without 
the  necessity  of  repeating  it  to  each.  But  a  representation  made  to  any  underwriter, 
except  the  first,  is  not  to  be  considered  as  made  to  subsequent  underwriters.  BtU  t. 
Caratairtj  2  Campb.  543 ;  and  see  Ooram  y.  Sweeting^  2  Wms.  Saund.  202,  e.  A  repre- 
sentation made  by  an  insurance-broker,  when  the  names  of  the  underwriters  are  pet 
upon  a  slip,  is  binding  on  the  assured,  unless  there  is  eridence  of  its  being  sJtered  or 
withdrawn  between  that  time  and  the  execution  of  the  policy.  Bdvarde  t.  ^ottaer^  1 
Gampb.  530.  The  authority  of  the  broker  is  reyocable  eyen  after  the  nnderwriten  ba^e 
signed  the  slip,  and  until  they  haye  actually  subscribed  the  policy.  Wmeidk  t.  Slodi, 
3  Id.  127. 
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The  same  rule  hold89(^)  where  the  misrepresentation  *iB  [  *998  ] 
made  by  the  proper  agent  of  the  assured,  although  the  assur- 
ed be  not  guilty  of  any  improper  conduct ;  for  the  act  of  the  agent 
binds  the  principal,  and  it  will  be  presumed,  that  the  principal  knows 
whatever  the  agent  knows.  In  a  case  where  the  word  expected  was 
used,  as  that  the  vessel  insured  was  expected  to  sail  at  such  a  time;  this 
was  holden  not  to  amount  to  a  representation.(A)(l)  A  representation 
by  the  owner  of  goods  insured  as  to  the  time  of  the  ship's  sailing  is 
matter  of  expectation,  and  if  made  band  fide  does  not  conclude  him.(2) 
In  effecting  a  policy  of  insurance  from  Russia  to  this  country  while  the 
ship  was  on  the  outward  voyage,  the  broker  represented  to  the  under- 
writers that  a  cargo  was  ready  for  hety  and  she  was  sure  to  be  an  early 
ship.  It  was  holden,(i)  that  this  amounted  only  to  a  representation  of 
what  was  expected  on  the  part  of  the  assured,  and  that  the  underwri- 
ters were  liable,  although,  from  the  delay  in  beginning  to  load  the 
cargo,  the  voyage  home  was  turned  from  a  summer  to  a  winter  risk. 
A  representation,  as  it  does  not  form  any  part  of  the  written  policy, 
reqiuiree  only  to  be  svhstantiaUy  performed.  It  is  distinj^ishable  in 
this  respect  from  a  warranty,  which,  being  part  of  the  policy,  must  be 
strictly  performed.(2)  Insuring  a  ship  by  an  English  name  does  not 
amount  to  a  warranty,  or  a  representation,  that  she  is  an 
English  ship,{l)  *A  merchant  having  received  intelligence(m)  [  *999  ] 
that  a  ship  described  like  his  was  taKen,  insured  her,  without 
iving  any  information  to  the  insurers  of  what  he  had  heard;  it  was 
olden,  that  the  concealment  was  a  fraud  on  the  underwriters.  So 
where,  in  an  action  on  a  policy  of  assurance  of  a  ship  on  a  voyage  from 
Lisbon  to  London,(n)  it  appeared  that  the  plaintiff  had,  on  the  24th  of 

(g)  FUzherbert  y.  MatJur^  1  T.  R.  12.  (h)  Barhw  ▼.  FUteher,  Doug.  306. 

(t)  Bowdm  y.  Vaughan^  10  East,  416.  (k)  Hubbard  v.  Olover^  3  Gampb.  313. 

{I)  CUtpham  y.  Oologcaiy  3  Oampb.  382.  (m)  Dt  Cotta  y.  Scandrei,  2  P.  Wma,  170. 
(n)  IPAndrew  y.  £ell,  1  Esp.  N.  P.  G.  373. 

(I)  The  master  of  a  yessel  wrote  to  his  agent,  that  he  "shall  sail  on  the  12th,''  ^c, 
ana  the  agent,  in  effecting  insurance  for  him,  represented  that  he  ^^  expected  to  sail  ctbout 
the  12th."  Held,  that  this  was  not  a  misrepresentation.  Price  y.  y.  E.  Marine  Ine,  Co., 
4  Pick.  439.  See  also,  Simely  y.  South  Carolina  Int.  Co.y  1  Rep.  Gonn.  Gt.  164.  The 
time  of  sailing  is  not  in  itself  a  material  fact,  bat  when  there  has  been  a  seyere  storm, 
immediatelj  after  the  sailing  of  the  yessel,  known  to  the  assured  and  not  to  the  under- 
writer, or  when  she  is  a  missing  ship,  it  is  material.  Fiake  y.  N,  JS.  Ine,  Go,^  15  Pick. 
31(f  An  application  for  insurance  from  La  Plata  to  Hayana,  stating,  "the  yessel  will 
sail  in  the  coarse  of  this  month,"  made  by  a  merchant  in  Baltimore  to  the  insarance 
company,  is  not  a  technical  representation  of  the  time  of  the  sailing,  but  a  statement  of 
opinion  merely.  AUegre  y.  Maryland  Ins.  Co.,  2  Oill  k  J.  136.  The  presumption  is, 
that  the  officers  of  an  insurance  company  examine  the  items  of  marine  intelligence, 
especially  in  relation  to  yessels  belonging  to  their  own  port.  Oreen  y.  Mer.  Int.  (?o.,^10 
Pick.  402.  And  when  a  newspaper  is  taken  by  the  office,  and  arriyes  in  due  coarse  of 
mail,  and  contains  news  of  the  time  of  the  yessel's  sailing,  which  was  material  to  the 
risk,  and  was  on  file,  and  the  president  testified  he  knew  of  the  intelligence,  although 
he  could  not  tell  the  source  of  his  information :  held,  such  newspaper  was  rightly  giyen 
in  eyidence,  and  that  it  was  properly  left  to  the  jury  to  decide  whether  it  had  been 
receiyed,  and  its  contents  known  to  the  president  before  he  signed  the  policy,  and  also, 
whether  the  information  was  the  same  as  that  contained  in  a  letter  produced  at  the  trial 
by  the  assured,  and  that  if  the  same,  the  omission  to  exhibit  it  at  the  time  of  effecting 
the  insurance^  was  not  a  material  concealment.     lb.     See  1  Arnould  on  Ins.  489. 

(2)  See  Limngeton  y.  The  Maryland  Int.  Co.,  6  Granch,  274. 
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NoTeinber,  reoeiTed  information  of  the  Bhip  h&Tii^  sailed  on  the  8tli; 
it  appeared  also,  that  another  vesseli  which  nad  sailed  at  the  same  time 
with  the  ship  insured,  had  arrived  in  safety ;  after  which,  vu.  on  the 
2nd  of  December,  the  plaintiff  had  effected  the  insurance  in  qveatioii, 
without  making  any  disclosure  to  the  underwriter:  it  was  holden,  that 
there  was  a  concealment  of  circumstances  sufficient  to  avoid  the  policj. 
But  where  a  broker,  in  pursuance  of  instructions  previously  received 
from  Sunderland,  effected  a  policy  at  Lloyd's  at  a  time  when  a  letter 
lay  on  his  table  at  the  Goal-exchange  unopened,  announcing  the  ship's 
loss :  it  was  holden,(o)  that  the  conduct  of  the  broker  did  not  avoid  the 
policy ;  for  he  had  a  right  to  presume  that  he  had  possession  of  all  the 
information  on  which  he  was  to  effect  a  policy.(l)  Where  the  plaintifi 
effected  a  policy  of  assurance  on  wines  from  Oporto  to  London,  on  the 
12th  of  November,  at  which  time  they  were  in  possession  of  two  letters 
from  their  correspondents  at  Oporto ;  the  first  of  which,  dated  11th  of 
October,  stated  thus : — '*  We  are  loading  the  unne%  &n  the  Stag,  Captam 
Wheatley,  whopretendi  to  sail  after  to-morrow;''  thQ  other  dated  tke 
18th  of  October,  enclosed  the  bills  of  ladmg,  which  were  filled  up  '^  with 
convoy ;"  which  letter  the  plaintiffs  did  not  communicate  to  the  under^ 
writers:  it  was  holden,(j9)  that  it  was  a  material  concealment.     ^^The 

reason  of  the  rule  which  obliges  the  party  to  discIose,(9)  is  to 
['''lOOO]  prevent  fraud,  and  encourage  sood  faith:  it  is  "^adapted  to 

such  facts  as  vary  the  nature  of  the  contract,  which  one  pri- 
vately knows,  and  the  other  is  ignorant  of,  and  has  no  reason  to 
suspect.*'  The  question,  therefore,  in  cases  of  this  kind,  is,  ^^  Whether 
there  were  under  all  the  circumstances,  at  the  time  the  policy  was  un- 
derwritten, a  fair  statement,  or  a  concealment,  fraudulent,  if  designed, 
or,  though  not  designed,  varying  materiallv  the  object  of  the  policy, 
and  changing  the  risk  understood  to  be  run  ?'  (2)  Information  respectmg 
the  subject-matter  of  warranty,  either  express  or  implied,  need  not  be 
communicated  to  the  underwriter,  unless  there  be  a  specific  request  on 
his  part  for  such  information.  Hence,  in  the  case  of  ShooWred  v.  IfuU^ 
Park,  846,  where  the  owner  had  received  letters  from  his  captain  die 
day  before  he  effected  the  insurance,  stating,  that  the  ship  had  arrived 
at  Madeira,  but  was  very  leaky,  and  that  the  pipes  of  wine  had  been 


!; 


(0)  Wake  T.  Ati^^  4  Taunt.  493.  (p)  Bridget  and  others  t.  JBunier,  1  M.  &  S.  ISi. 
[q\  Per  Ld.  Mafufield,  G.  J.,  in  Cmrter  t.  Boehm,  3  Burr.  1905,  cited  bj  Lord  EilaiAo- 

rouffhj  C.  J.|  delivering  judgment,  in  ffaywood  t.  Rodgert^  4  East,  596.  • 

(1)  The  nature  of  this  work  will  not  permit  the  insertion  of  all  the  cases  relating  t» 
eoncealment ;  neither  is  it  necessary,  since  the  reader  will  perceive  that  they  are  oases 
depending  wholly  on  their  own  special  circumstances.  If  he  is  desirous  of  pursaingtbe 
subject,  he  may  peruse  the  following  cases.  Seaman  t.  Fonereau,  Str.  1183;  Ctrrttrr. 
Boehmy  3  Burr.  1906 ;  1  Bl.  R.  594  ;  Shirley  t.  WUktnMony  3  Dougl.  41 ;  Cowi  t.  Martmemt, 
lb.  161  \  Web*ter  y.  Fosterj  1  Esp.  N.  P.  0.  407 ;  Willet  t.  Olover,  1  Bos.  k  Pul.X.  R  14; 
LittUdaU  t.  Dixony  lb.  151 ;  Predandv.  Olover,  7  East,  457  ;  Lynch  t.  HamiUon,  3  Tauit 
37 ;  Bell  t.  Btll,  2  Campb.  479 ;  Kirby  t.  Smith,  1  B.  ft  A.  672  ;  Weir  y.  Aberdteny  t  Id. 
320 ;  Bttfer.  Turnery  6  Taunt.  338  ;  2  Marsh.  Rep.  46,  S,  C;  Bieharde  y.  Murdoeky  10  B. 
k  0.  52T7  J^tonr. Larkmty  8  Bingh.  198 ;  1  M.  &  Sc.  323  ;  Maekmtoeh y.  MarehaU^  11  M. 

aw.  116. 

(2)  See  Hodgeon  y.  Marine  Int.  Co.j  5  Cranch's  Rep.  105 ;  Livingtion  v.  Mttrylmd  Tmg.  09^ 
lb.  274.  And  the  materiality  of  the  concealment  to  the  risk  is  a  question  for  the  juij, 
lb.;  Maryland  Ine,  Co,  y.  Ruden^ 6  Id.  338;  4  Binn.  Rep.  224. 
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half  ooyered  with  water,  which  letters  were  not  commnnicated  to  the 
underwriters ;  Lord  Mansfield  told  the  jury,  "  That  there  should  he  a 
respresentatioii  of  eyety  thing  relating  to  the  risk  which  the  underwri- 
ter has  to  run,  except  it  be  corered  by  a  warranty.    It  is  a  condition^ 
or  imphed  warranty,  in  every  policy,  that  the  ship  is  seaworthy,  and 
therefore  there  need  be  no  representation  of  that.    If  afae  sail  without 
being  so,  there  is  no  valid  policy.     Hedre  the  leak  was  stopped  before 
she  sailed  fi^m  Maderia,  and  she  sailed  in  good  condition  from  thence; 
and  there  is  no  occasion  to  state  the  condition  of  the  ship  or  carso  at 
the  end  of  the  former  voyage."    Verdict  for  plaintiff.     So  where  m  an 
action  on  a  policy  of  insurance  upon  a  ship  from  Trinidad  to  Lo&don,fr) 
it  appeared  that  the  assured  had  received  a  letter  from  his  caj)tain,  in* 
forming  him  that  he  had  been  obliged  to  have  a  survey  on  the  ship  at 
Trinidad,  on  ace&UTU  of  her  bad  character y  but  the  survey,  which  accom- 
panied the  letter,  gave  the  ship  a  good  character:  it  was  holden,  that 
the  concealment  of  the  letter  and  survey  from  the  underwriter  did  not 
vacate  the  policy,  inasmuch  ae  the  insured  impliedly  warranted  the  ship 
to  be  seaworthy,  and  it  did  not  appeiu:  that  ne  had  concealed  any  cir- 
cumstance relative  to  the  seaworthiness  of  the  ship,  or  that  at  the  time 
of  electing  the  policy  he  knew  of  any  fact  whica  rendered  her,  with 
reference  to  the  risk,  otherwise  than  seaworthy.    It  will  be  presumed 
that  the  underwriter  k  acquainted  with  the  usage  and  circumstances  of 
the  branch  of  trade  to  which  the  policy  relates,(8)  and  consequently  the 
assured  is  not  bound  to  make  a  disclosure  thereof  ;(1)  e,  g.  upon  an  insur- 
ance on  an  Jlast  India  voyage,  the  underwriters  are  bound  to  knowth^ 
coarse  of  the  East  India  Company's  eharterparties  and  trade,  and  that 
the  ship's  destination  is  liable  to  be  changed  after  the  policy  is  effect- 
ed.(f)    If  the  usage  of  the  trade  is  general,  it  is  immaterial  for  thift 
purpose  that  it  is  not  uniform.(t£X^} 


Expru9 


*4.  Breach  of  Warranty:  [  nOOl  ] 

'  1.  Tme  ofSaUmg,  p,  1001. 

2.  Safety  of  a  Shop  at  apdHieular  ttm^,  p.  1003. 

3.  To  d^art  toiih  Convoy,  p,  1004. 
^  4.  KmtTid  Property,  p,  100ft. 

(t\  Haywood  y.  Rodgert,  4  Kast,  690. 

{t)  VaUanet  t.  Dewary  1  Oampb.  903;  Ouyier  V.  Jmniny,  •&.  505^  n.;  JEiv^ftMi  r. 
ICnibht^ib.  508,  n. ;  Moxan  v.  Atkiru,  3  Gampb.  200. 
(<)  Grata  ▼.  FaxUmf  1  Tannt.  463.  (u)  See  caaei  in  note  (4),  #i9>ra. 

(1)  On  a  policj  "at  and  from  Charluton  to  ManeUUa"  the  fact  that  the  veseel  had 
been  laden  at  Havana,  and  only  touched  at  Charleston,  not  having  been  mentioned  in 
the  offer,  it  seems  would  avoid  the  policj,  although  the  underwriters  may  have  known 
the  fact;  Havana  being  a  belligerent  port,  and  the  danger  increased  vherebj.  Sioney  v. 
Union  hu.  Co.,  3  M'Cord,  387.    But  see  S,  C,  4  Id.  611. 

(2)  For  other  cases  decided  in  the  courts  of  this  countiy  on  the  subject  of  misrepre* 
sentation,  concealment,  and  suppression,  see  1  Amould  on  Ins.  487-677  ^  2  Duer  on  Ins. 
644-646,  749. 

Where  an  insurance  was  effected  after  a  loss  had  happened,  though  unknown  to 'the 
assured,  the  master  having  omitted  to  communicate  information  to  the  owner,  and  having 
taken  measures  to  prevent  knowledge  of  the  fact,  for  the  avowed  puipose  of  enabling 
the  owner  to  effect  insurance ;  it  was  held,  that  the  owner  having  acted  with  good  ftiith^ 
was  entitled  to  recover.  Oeneral  Interat  Ins,  Co.  v.  RuyyUi,  12  Wheat  408.  And  see 
^uck  V.  Ch€9aptak€  Ins.  Co.,  1  Peters,  160;  JlPLanahan  v.  Vhwertal  Ins,  Co.,  lb.  170. 
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Another  ground  of  defence  which  may  be  taken  by  the  underwriter 
to  defeat  the  action,  is  the  non-compliance  with  a  warranty,  either  ex- 
press or  implied.  Eveir  warranty  incorporated  in  the  oody  of  the 
policy,  or  appearing  on  the  face  of  tne  instrument,  e.  g.  in  the  margiiiyf^) 
or  at  the  bottom  or  the  poIicy,(y)  or  inserted  in  any  print  or  writing, 
which  is  by  reference  incorporated  with  the  policy,(2|  must  be  «£ricf/y 
and  Itteral^f  complied  with  :(1)  and  in  this  respect  it  is  distinguishable 
from  a  mere  representation^  which,  if  it  be  9tJ>itantiallf/  fulfilled,  it  k 
Buf5cient.(2)  The  most  usual  kinds  of  warranties  inserted  in  policies, 
«re ;  !•  As  to  the  time  of  sailing ;  2.  The  safety  of  the  ship,  at  a  ptr- 
ticular  time ;  8.  Departing  with  conyoy ;  4.  That  the  thing  insured  is 
neutral  property. 

Expre%%  Warranty. — ^1.  Time  of  Sailing. — ^This  means,  that  the 
ship  snail  be  on  her  yoyage  on  the  given  day ;  for  which  purpose  she 
must  be  completely  unmoored ;  it  will  not  suffice  that  she  then  hi 
cargo  and  passengers  on  board,  and  was  only  preyented  from  sulii^bj 
stress  of  weather.(a)  But  if  a  ship  quits  her  moorings,  and  removes 
only  to  a  short  distance,  being  quite  ready  to  proceed  upon  her  vojige, 
and  is  by  some  subsecj^uent  occurrence  detained,  that  is,  neyerthelessy  a 
Bailing;  it  is  otherwise,  however,  if,  at  the  time  when  she  quits  her 
moorings  and  hoists  her  sails,  she  is  not  in  a  condition  for  completing 
her  voyage ;(()  and  no  distinction  can  be  drawn  between  tflkins 
[  *1002  ]  in  more  oaUast  and  receiving  part  of  the  '*'cargo.(0)  The  wora 
^'sailing"  is  not  confined(a)  to  the  mere  act  of  hoisting  the 
sails;  the  fair  question  in  these  cases  is,  whether,  at  the  time  of  the 
loss,  the  voyaffc  can  be  said  to  have  commenced  ?  A  ship,  which  vas 
insured  at  and  from  Jamaica  to  London,  warranted  to  have  saikd  on 
or  brfore  a  particular  daj/y  with  a  return  of  premium  in  case  of  con- 

[x)  Bean  y.  Stuptri,  Doug.  11 ;  i>«  Hahn  t.  HmriUy^  1  T.  R.  343. 

\y)  3  T.  R.  360. 
s)  Wortley  v.  Wbod^  6  T.  R.  710:  RoutUdffe  t.  BurreU,  1  H.  Bl.  254. 

(a)  jVe2M>n  v.  Salvador^  M.  k  Malk.  309. 

(6)  Per  Ld.  Tenterden^  G.  J.,  PetUgrtw  v.  PrmgU^  3  B.  A  Ad.  630, 1 ;  Qrakom  Y,Bsna, 
6  B.  ft  Ad.  1011 ;  3  Ner.  k  Mann.  126,  8.  P. 

(e\  Per  Park,  J.,  in  PUUgrtw  y.  Prmgle^  3  B.  ft  Ad.  622. 

(a)  Per  Denman^  G.  J.,  deliyering  judgment  on  error  in  Exeh.  Ghr.,  Cbdbnme  t.  F^ikff^ 
1  Gr.  M.  ft  R.  818,  6  Tyrw.  501,  2. 

(1)  "  A  warranty  in  a  policy  of  insurance  is  a  condition  or  a  contingencj,  and  unlea 
that  be  performed,  tliere  is  not  any  contract.  It  is  perfectly  immaterial  for  what  pn^ 
pose  a  warranty  is  introduced ;  but  being  inserted,  the  contract  does  not  exist,  nuiess  it 
be  UterdUy  complied  with."  Per  Lord  Mansfield,  G.  J.,  1  T.  R.  345,  6.  The  rerj  meu- 
ing  of  a  warranty  is  to  preclude  all  questions,  whether  it  has  been  nAstantiaUjf  com|di€d 
with ;  it  must  be  liUraUy  so."  Per  Atkwrtt^  J.,  lb.  346.  A  warranty  in  a  policy  most 
be^complied  with  strictly.  Murgatroyd  y.  Crawford^  2  Teates,  420.  Eyery  warrantr  is 
a  policy  of  insurance,  whether  express  or  implied,  constitutes  a  condition  precedent,  tsA 
the  assured  cannot  recoyer  from  the  underwriters  without  first  ayerring  and  prori^ 
performance  of  such  stipulations.  Craig  y.  /im.  Co.,  Pet  G.  G.  410.  StipnlatioBS  ia 
policies  are  considered  express  warranties,  and  it  is  not  necessary  that  the  cirdunstasce 
or  act  warranted  should  be  material  to  the  risk ,-  an  express  warranty  in  this  respeci 
being  distinguishable  from  a  representation.    Duncan  y.  Sun  Fire  Ine.  Co.,  6  Wend.  4^ 

(2)  See  Craig  y.  United  SUUet  Int.  Co.,  1  Peters's  Rep.  416 ;  Ogdm  y.  Aehj  1  DaU.  B^. 
164. 
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TOj,(e)  iailed  before  the  day  from  the  port  of  her  lading,  with  all  her 
cargo  and  clearances  on  board,  to  the  usual  place  of  rendezvous  at  another 
part  of  the  island,  in  order  to  join  the  convoy,  which  then  lay  ready, 
where  she  arrived  in  safety,  but  was  detained  there  by  an  embargo 
bey<md  the  day.  It  was  holden,  that  although  the  place  of  rendezvous 
was  out  of  the  direct  course  of  the  voyage,  yet  as  the  ship,  when  she 
sailed  from  the  port  of  lading,  had  not  anv  view  or  object  but  to  make 
the  best  of  her  way  to  England,  and  as  she  did  not  go  to  the  place  of 
rendezvous  for  any  purpose  independent  of  the  immediate  prosecution  of 
her  voyage,  the  voyage  began  from  the  port  of  lading,  and  consequently 
the  warranty  had  been  complied  with.  A  French  ship  was  insured  "at 
and  from  Gaudaloupe  to  Havre,"  warranted  to  sail  on  or  before  apar^ 
tieular  day.  The  ship  took  in  her  complete  lading,  and  all  her  clear- 
ances, at  Point-drPitre,  and.  sailed  thence  before  the  day  for  Basse- 
terre ;  a  condition  having  been  inserted  in  one  of  the  clearances  that 
the  ship  should  pass  that  way  to  take  the  orders  of  government ;  and 
the  captain  also  expecting,  in  consequence  of  a  notice  which  had  been 
given  by  his  governor,  that  there  would  be  a  convoy  at  that  place.  It 
appeared  that  the  captain  had  paid  an  extra  fee  in  order  to  procure  his 
clearances,  that  he  might  take  the  benefit  of  the  convoy.  The  ship 
arrived  at  Basseterre  two  months  before  the  day  on  which  she  was 
warranted  to  sail,  and  was  detained  there  by  the  governor  until  after 
the  day.  It  was  proved  that  Basseterre  was  m  the  direct  course  of  the 
voyage.  Under  the  circumstances,  it  was  holden,(/)  that  there  had 
been  a  bond  fide  and  complete  inception  of  the  voyage,  on  the  day  the 
ship  sailed  from  Point-tt-ritre,  and  consequently  that  the  warranty  had 
been  complied  with.  Under  a  warranty  to  dqpart  on  or  before  a  par- 
ticular day,  it  is  necessary  not  only  that  the  ship  should  set  sail  on  the 
voyage,  but  also,  that  she  should  be  out  of  the  port  on  or  before  the 
day.Qr)  To  "sail,"  is  to  sail  on  the  voyaffe.  To  "depart,"  is  to  de- 
part from  some  particular  plaoe.(A)  Goods  were  insured  at  and  from 
Demerara  to  London,  in  ship  or  ship^  warranted  to  sail  from  Demerara 
on  or  before  the  1st  of  August,  1823.  Small  ships  take  in  and  dis- 
charge the  whole  of  their  cargoes  in  the  river  of  Demerara; 
but  there  is  a  shoal  off  *the  coast,  about  ten  miles  out  at  sea,  [  *1008  ] 
and  large  ships  usually  discharge  and  take  in  part  of  their 
cargoes  on  the  outside  of  the  shoal.  Goods  covered  by  the  policy  were 
laden  on  board  a  small  vessel  that  completed  her  cargo  m  the  river ;  and 
on  the  first  of  August,  the  captain,  having  obtained  his  clearance,  set 
sail,  proceeded  down  the  river,  and  about  two  miles  out  to  sea,  and  then 
anchored,  the  tide  being  low.  On  the  3rd  of  August  he  crossed  the  shoal, 
and  on  the  8th  the  vessel  was  lost  by  perils  of  the  sea:  it  was  holden(f) 
that  the  vessel  sailed  from  Demerara  on  the  1st  of  August,  within  the 
meaning  of  the  policy.  Where  a  license  is  granted  for  a  voyage  to  a 
hostile  country,  to  continue  in  force  till  a  given  day,  if  the  voyage  is 

(«)  Bond  V.  Nutt^  Gowp.  601.  (/)  ThdUuMony,  Ftrgunon,  1  Doag.  361. 

ig)  Moir  t.  The  Royal  Exchange  Atwraneej  3  M.  ^  S.  461. 

(h)  Moir  V.  The  Royal  Exchange  Aeeurance,  6  Taunt.  246.    Se6  PUUgrew  y.  PringU^ 
3  B.  &  Ad.  521. 
(i)  Lang  and  othert  V.  Anderdon,  3  B.  A  C.  496. 
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iond  fide  beffim  before  that  day,  it  oontinttes  to  be  {Hroteettd  by  till 
license,  thon^  delayed  beyond  the  day  by  stress  of  weathw  or  othsr 
accident  over  which  the  assured  have  no  oontrol.(Ar)  So  where  there  ii 
a  policy  ^*€tt  andfrom^^  if  the  ship  has  her  cargo  on  board  and  is  ready 
to  sail  before  the  day  when  the  license  expires,  althouh  she  is  d^ 
tained  in  port  till  after  the  day  by  eontnury  windS|  the  puicy  remains 
valid.(^l) 

2.  Safety  of  Ship  ol  a  partietUar  Time. — Ch>odB  were  insnred  firen 
the  lading  of  them  on  boara  a  certain  ship,  "  lost  or  not  lost,"  and  al 
the  bottom  of  the  policy  was  added  ^^  warranted  well  on  a  particular 
dagJ*  It  appeared  that  the  defendant  underwrote  the  policy  im  Hie 
afternoon  of  that  day,  and  that  the  ship  was  lost  abont  «Lght  o'clock  in 
the  morninff  of  the  same  day.  It  was  holden,(m)  that  the  warranty  did 
not  mean  uiat  the  ship  was  well  at  the  time  when  the  defendant  sab- 
scribed  the  policy,  bat  at  any  time  on  that  day,  and  oonseqnently  that 
it  had  been  complied  with.  Action  on  policy  of  inanrance  against  in 
on  ship  Hero,(fi)  for  one  mcmth,  on  the  terms  that  the  ship  shoidd  bs 
safe  moored  in  the  harbour  of  Portsmouth  daring  the  period  for  whidi 
the  insurance  was  made ;  the  ship  was  aecidentab&y  burned  within  that 
time.  It  appeared  in  evidence,  that  the  ship  was  first  moored  off  tkt 
beach,  in  order  to  clear  her  bottom;  she  was  then  removed  to  Hardway; 
and,  lastly,  was  moored  at  March's  wharf,  in  order  the  more  oon- 
Teniently  to  take  in  her  cargo,  but  had  never  been  taken  out  of  die 
harbour.  It  was  insisted,  for  the  defendant,  that  the  removing  ikt 
ship  from  her  moorings  at  one  place  to  the  other,  was  a  discontinoaaei 
of  the  risk :  so  also  the  laying  her  down  on  the  beach  to  dear  her 
bottom.  But,  per  Lord  Mlenlwroughj  C.  J.,  ^^  Where  a  vessel  is  onfy 
removed  from  one  part  of  the  harbour  to  the  other,  for  the  more  ooa- 
yenient  purpose  of  repairs,  ot  for  takina  in  her  cargo,  but  does  not  ge 
beyond  the  bounds  oi  the  harbour,  and  is  safely  moored  at  the  dn- 

ferent  parts  of  the  harbour,  when  she  is  so  removed  according 
[  *1004  ]  to  the  policy,  it  is  not  such  an  act  as  will  avoid  Hbe  policy.' 

Verdict  for  plaintiff.  ^^  When  a  broker(o)  proposes  a  peliej 
to  an  underwriter,  on  a  ship  at  and  from  a  certain  place,  it  importi 
either  that  the  ship  is  there  at  the  time,  or  shortly  wiU  be  there."  A 
delay  in  the  arrival  of  the  vessel  at  the  ]dace  where  the  risk  is  to  attaeb, 
alters  the  risk. 

8.  To  d^ari  with  Convoy* — The  next  species  of  warrant  whiok 

[h)  OranifUf  ▼.  Crockett^  3  Gampb.  88.  (I)  8ckro$der  v.  VauXf  3  Campb.  84,  n. 

[m)  BlaekhuTtt  v.  CocktU,  3  T.  B.  360. 
\n)  Clark$  y,  Wutmcrej  London  Sitting*,  B.  R.,  25  Hay,  1807. 
[o]  Per  £Umborouffhy  G.  J.,  IMl  t.  Coopety  14  East,  479,  eited  hy  TbtJal,  G.  J., 
V.  Larkim^  8  Bingh.  123,  recogniaed  in  Frumtm  y*  T^yhr^  8  Bingh.  189. 


(1)  Insnranee  at  and  from  A.  to  B.,  warranted  to  have  taiUd  before  a  ceriam  dojf  \  (or  if 
the  vessel  be  in  port  at  the  time  of  making  the  insurance,  warranted  to  eaU  before  a 
certain  day ;)  the  warranty  applies  to  the  voyage,  and  not  to  the  risk  in  port ;  so  that, 
whether  the  vessel  sail  before  the  day  stipulated  or  not,  a  risk  has  been  run,  ajid  the 
insurer  is  entitled  to  his  preminm ;  and  he  is  liable,  in  the  first  place,  for  loss  in  port, 
whether  the  vessel  sail  before  the  day  stipnlated  or  not ;  and  in  the  next  place,  if  the 
vessel  sail  before  the  day,  for  a  loss  on  the  voyage.  Bendriekt  v.  Commercial  Int.  Ox, 
8  Johns.  Rep.  1. 
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Ms  tmdar  eensideratumy  is  a  varrantj  that  the  sliip  ixunired  i^all  sail 
or  depart  with  etrnvi^;  bj  which  term  is  to  be  understood  ^^a  aayal 
force  under  the  eommand  of  a  persoa  appointed  by  the  government  of 
the  eoimtry,  to  which  the  yessel  msored  belongs."  The  form  of  ezpres-* 
aioB,  as  to  this  warranty,  is  different  in  different  policies  ;  in  some,  that 
the  ship  shall  depart  with  convoy ;  in  others,  that  she  shall  depart  with 
convoy /or  ihB  vop<ige*  In  substance,  however,  these  expressions  are 
the  same;  for  it  has  been  solemnly  decided,  tluit,  although  the  words 
of  the  policy  are  merely  ^to  depart  with  convoy,"  yet  those  words  must 
be  understood  to  mean  that  the  ship  shall  depart  with  convoy /or  fAe 
mfogej  as  much  as  if  the  words  '^for  the  voyage"  had  been  addded.(jp) 
If  a  ship  does  not  sail  with  the  convoy  appointed  by  government,  it  is 
act  a  sailing  with  the  convoy  within  the  terms  of  the  warranty ;(;) 
hence  the  protection  of  a  ship  of  war  accidentally  bound  on  the  same 
voyage,  aluiough  disdiarging  the  ofSce  of  convoy,  is  not  a  convoy  within 
the  meaning  of  the  warranly;  but  a  convoy  appointed  by  the  admiral 
cammanding  in  chief  upon  a  foreign  station,  will  be  considered  as  a 
convoy  appointed  by  govemment.(r)  It  may  be  laid  down  also,  as  a 
general  rale,  that  a  warranty  to  depart  with  convoy  is  not  complied 
with,  unless  sailing  instructions  are  obtained  before  the  ship  leaves  the 
place  of  rendezvous,  if  by  due  diligence  of  the  master  they  can  be  ob« 
tamed.n.)  When  the  policy  is  sflcnt  as  to  the  place  from 
which  me  vessd  is  to  depart  with  convoy,  the  usage  of  "^er-  [  *1005  1 
chants  puts  a  construction  on  it,  and  the  warranty  must  be 
understood  to  mean,  that  the  ship  shall  sail  with  convoy  from  the  place 
of  g^eral  rendesvous,  or  that  place  where  convoys  are  to  be  had :  as, 
if  a  vessel  be  insured  from  London  to  the  East  Indies,  warranted  to 
depart  with  convoy,  and  the  ship  sail  with  amvoyfrom  the  DownSy  it 
is  a  fulfilment  of  the  wanranty.(<)(2)    It  is  not  necessary  that  the  vessel 

(p)  Per  JBoUf  0.  J.,  and  the  greater  poit  of  the  eonrti  in  Jtjftry  ▼.  LegendrOj  3  Lev. 
321,  after  several  argame&ts  on  special  Terdict,  per  tot  Cur,,  Garth,  217  '^iUy  t.  JBIiper, 
Doug.  72,  S.  P. 

(q)  ffibbert  y.  PiffoUy  Park,  498,-  Marsh.  272;  S.  C.  3  Dong.  224. 

(r)  8.  a.    See  abo  Audk^  t.  i>i^,  2  Bo8.  k  Pnl.  111. 

(«j  LukulMr's  casf,  Salk.  443,  bttt  Malt,  C.  J.,  contra;  Gordon  V.  MorUy,  Str.  1265, 
per  Zee,  C.  J. 

(1)  "The  value  of  a  convoy  appointed  by  govemment,  in  a  great  measure  arises  from 
its  taking  the  ships  under  control,  as  well  as  under  protection.  But  that  control  does 
not  commence  nntil  sailing  instructions  have  been  obtained,  nor  can  it  be  enforced 
otherwise  than  by  their  means.  Indeed,  the  reason  of  that  rule,  which  requires  that  the 
convoy  should  be  appointed  by  government,  shows  the  necessity  of  having  sailing  instruct 
tions ;  since  without  them  the  ship  does  not  stand  in  that  relation,  or  under  those  cir- 
cumstances in  which  she  can  take  the  ftill  benefit  of  the  government  convoy."  Per 
JSldon,  O.  J.,  in  Anderson  v.  FUeher,  2  Bos.  k  Pul.  169. 

^2)  No  convoy  ever  sails  from  the  port  of  London.  Abbott's  Law  relative  to  Merchant 
Ships  and  Seamen,  6th  ed.  p.  227.  Occasional  convoys  are  appointed  by  the  admiral 
on  the  station  to  sail  from  the  Downs  to  Portsmouth,  ic. ;  but  such  convoys  are  never 
appointed  by  the  Admiralty.  Ships  sailing  from  foreign  ports  are  not  within  the  Convoy 
Act,  unless  there  are  persons  at  these  ports,  authorized  to  grant  convoy  licenses.  And 
it  is  not  sufficient  to  show  that  convoys  have  been  actually  appointed  from  those  ports, 
but  proof  must  be  given  that  there  are  persons  stationed  there,  legally  authorised  by  the 
Admiralty  to  appoint  them.* 

♦  lyAffuOar  v.  2Wn,  1  Holt's  N.  P.  0.  185. 
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should  in  all  cases  sail  with  conroy  bound  precisely  to  tlie  place  of  Iier 
destination.(^)  Whether  the  oonvoy  be  suflScient  mnst  depend  on  the 
usage  of  trade  and  the  orders  of  government ;  and  it  is  the  province  of 
the  jury  to  determine  whether,  under  the  circumstanceSy  the  warranty 
has  been  satisfied.  ^^  It  has  always  been  understood,  that  provisions 
for  a  departure  with  convoy  have  relation  to  the  custom  of  trade,  and 
the  orders  of  government,  and  ought,  therefore,  to  receive  a  liberal 
construction,  "(u)  It  sometimes  happens,(2;)  that  the  force  first  appointed 
is  to  accompany  the  ships  only  K)r  a  part  of  their  voyage,  and  to  be 
succeeded  by  another ;  at  other  times  a  small  force  is  detached  from 
the  main  body,  to  bring  them  up  to  a  particular  point :  if  a  vessel  sail 
under  the  protection  of  a  force  thus  appointed(y)  or  detached,(2)  the 
warranty  is  complied  with.  Although  the  terms  of  this  warrantjr  do 
not  express  it,  yet  it  is  essentially  necessary,  that  the  ship  should  not 
only  depart,  but  also  continue  with  the  convoy  until  the  end  of  the 
voyage,  unless  she  be  prevented  by  absolute  necessity.  Case  on  a 
policy  of  insurance  on  the  ship  Speedwell,(a)  from  London  to  Lisbon, 
warranted  to  depart  from  England  with  convoy  The  ship  sailed  from 
London  in  December,  and  arrived  at  Spithead,  (the  place  where  the 
Lisbon  convoy  was  to  be  met  with,)  whence  she  sailed  on  the  25tli  of 
December,  with  the  convoy.     On  the  26th  of  December  a  storm  arose, 

which  separated  her  from  her  convoy,  and  rendered  her  so 
[  ^^'lOOB  ]  leaky  *that  she  was  obliged  to  sail  for  Plymouth,  where  she 

arrived  on  the  28th  of  December.  Having  been  refitted  and 
made  a  tight  ship,  as  was  supposed,  she  sailed  again  on  the  13th  of 
February  following,  but  without  convoy.  A  few  days  after  she  encoun- 
tered another  violent  storm,  and  on  the  19th  of  February  she  was 
totally  lost  near  Ireland.  Leej  C.  J.,  held,  that  the  sense  of  the  war* 
ranty  was  not  to  be  taken  literally ;  that  the  meaning  was  not  only  to 
depart  with  convoy,  but  to  keep  with  convoy  during  the  whole  voyage, 
and  that  this  had  always  been  so  holden:  that  absolute  necessity  alone, 
such  as  rendered  it  impossible  to  keep  with  convoy,  could  excuse :  as 
beine  driven  by  a  tempest  to  some  foreign  port  or  place  where  convoj 
could  not  be  had ;  but  that  was  not  the  present  case,  the  ship  having 
been  driven  into  an  English  port.  He,  therefore,  was  of  opimon,  that 
this  was  not  a  loss  within  the  policy;  and,  accordingly,  a  verdict 
was  found  for  the  defendant.  But  if  a  ship  sails  with  convoy,(i)  and  is 
separated  by  stress  of  weather,  and  does  all  in  her  power  to  rejoin  the 
convoy,  thus  will  be  considered  as  a  sufficient  compliance  with  the  wa^ 
rantry,  so  as  to  render  the  insurers  liable.  The  security  of  trade,  in 
time  of  war,  has  been  considered  as  depending  so  essentially  on  ships 
sailing  with  convoy,  that  by  a  statute,(e)(l)  (which  continued  in  force 

(t)  lyEgumo  ▼.  Bewieke,  2  H.  Bl.  551. 

(v)  Per  ffeaih,  J.,  in  Audley  v.  Duff,  2  Bos.  k  Pal.  115.  (x)  Abbott,  229. 

(2)  Manning  t.  Out,  Manh.  367,  2nd  edit.  S.  C]  more  A1II7  reported,  3  Dong.  ?4; 
(y)  Smith  V.  ReaeUhaw,  Park,  ch.  18,  p.  510 ;  De  Oaray  v.  Claggtt,  t&.  511. 
AudUy  y.  Duff,  2  Bos.  k  Pul.  111. 

(a)  Morrict  v.  Dillon,  London  Sittings  after  M.  T.  22  Geo.  11.,  coram  Lu,  G.  J.,  MSS. 

(b)  Jtffery  y.  Ltgendra,  3  Ley.  320 ;  Carth.  216 ;  Salk.  443 ;  1  Show.  320;  4  Mod.  5S; 
reported  for  the  judgment  only  in  Holt,  465. 

(e)   Stat.  43  Qeo.  III.  c.  57.    See  Cohen  y.  Hinckley^  1  Taunt  B.  249. 

(1)  A  similar  statute  was  made  during  the  preceding  war.  See  stat.  38  Geo.  Ill*  c  T6. 
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during  hostilities  with  France,)  several  enactments- were  nnide  to  en* 
force  it, 

4.  Neutral  Property, — ^If  the  insurance  be  effected  in  time  of  war, 
and  the  party  insuring  be  the  subject  of  a  neutral  state,  it  is  usual  for 
him,  in  order  to  induce  the  underwriter  to  accept  a  smaller  premium,  to 
warrant  that  the  subject-matter  of  the  insurance  is  neutral  property, 
which  is  usually  done  by  inserting  in  the  policy  the  words  '^warranted 
neutral,"  or  "warranted  neutral  property;"  by  whichfi)  is  to  be  under- 
stood, that  the  thing  insured  is  neutral  property  at  the  time  when  the 
risk  commences,  not  that  it  shall  continue  so  during  the  whole  voyage, 
for  the  risk  oi  future  war  is  undertaken  by  the  insurer  in  every  policy* 
But  though  it  is  not  necessary,  that  a  ship,  warranted  neutral,  should 
continue  neutral  during  the  whole  voyage ;  because  if  she  be  neutral  at 
the  time  of  sailing,  the  breaking  out  of  war  on  the  next  day  will  not 
discharge  the  underwriter;  yet  the  ship  must  not  forfeit  its  neutrality 
by  the  misconduct  of  the  parties  on  board:  hence  where,  on  an  insur- 
ance of  a  ship  warranted  neutral ;(«)  it  appeared  that  the  mas- 
ter and  crew  *had  broken  their  neutrality,  in  the  course  of  [*1007] 
the  voyage  insured,  by  forcibly  rescuing  the  ship  which  had 
been  seized  and  carried  into  the  port  of  a  belligerent  power,  for  the 
purpose  of  search ;  it  was  holden,  that  the  assured  could  not  recover.(l) 
That  a  warranty  of  neutrality  may  be  satisfied,  it  is  necessary,  1.  That 
the  vessel  insured  should  belong  to  the  subject  of  a  neutral  state;  2. 
That  the  vessel  should  be  navigated,  not  only  according  to  the  law  of 
nations,  but  also  in  conformity  to  the  particular  treaties  subsisting 
between  the  country  to  which  she  belongs  and  the  belligerent  states.(2} 
If,  therefore,  a  state  in  amity  with  a  bdligerent  power  has,  by  treaty, 
agreed  that  the  sfiips  of  their  subjects  shall  only  have  that  character 
when  furnished  with  certain  documents ;  whoever  warrants  the  ship  to  be 
the  property  of  such  subject,  should  provide  himself,  at  the  time  when 
the  ship  sails,  with  those  documents,  which  have,  by  the  country  to 
which  sne  belongs,  been  agreed  to  be  the  necessary  proof  of  that  char- 
acter.(3)    In  an  action  on  a  policy  upon  a  ship  warranted  Dutch  pro- 

(d)  JBden  t.  Parkmsoriy  Doug.  732,  a.;  I^ion  y.  €h*m^,  3  T.  R.  47T,  per  BtUler,  J.,  in 
Saloued  y.  Johnson,  Park|  558. 

(e)  Oarrels  y.  Kensingion^  8  T.  B.  230. 

(1)  So  also  a  warrantj  of  neutrality  is  forfeited  by  a  breach  of  blockade.  Croudson  y. 
Leonard,  4  Granch's  Rep.  434;  Htuimons  y.  Ntwhwypori  Im.  Co.,  lb.  186.  And  also 
by  a  concealment  of  papers ;  unless  where  by  the  usage  and  course  of  the  trade  certain 
papers  must  be  on  board  for  protection  in  one  eyent,  which  in  another  might  jeopard 
the  property,  in  which  case  the  underwriters  tacitly  consent  that  the  papers  shall  be  so 
used  as  to  protect  the  property.  LMngston  and  OUekrist  y.  Maryland  Ins,  Co,,  *l  Id.  566. 
S.  P.  Robinson  y.  Jonss,  8  Mass.  Rep.  530;  JifLMen  y.  Mains  F,  and  M,  Ins.  Co.,  12  Id. 
246.  But  if  an  armed  yessel  does  not  make  known  its  character  and  the  cause  of  deten- 
tion, the  neutral  has  a  right  to  resist,  and  such  resistance  wiU  not  afl^t  the  right  to 
recover  on  the  policy.  lb. 

(2)  **  Courts  of  admiralty  are  to  proceed  on  the  known /m  ffsnUum,  or  on  the  treaties 
between  particular  states ;  such  treaties  do  not  alter  the  jus  gentium  with  respect  to  the 
rest  of  the  world,  but  as  between  those  particular  states  they  are  considered  as  engrafted 
on  the/iM^«R{tifm."    Per  Lord  Kenyon,  C.  J.,  in  Bird  y.  Appleton,  8  T.  R.  567. 

(3)  N.  There  is  not  an  implied  warranty  on  the  part  of  the  owner  of  goods  insured,  that 
the  ship  shall  be  in  all  respects  properly  documented.  Where,  through  the  negligence  of 
the  captain,  the  goods  had  not  been  regularly  entered  in  the  ship's  manifest,  for  ezpor- 
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pert7,(/)  it  apfwaored  that  die  ship  in  question  was  originany  a  Prencli 
priTateer  bearing  a  French  name;  that  having  been  captured  by  the 
yngliiJij  she  was  carried  into  Liverpool,  and  there  named  the  Three 
Chraces.  A  merchant  there  purchased  her  for  a  house  at  Amsterdam. 
Having  been  insured  by  a  Dutch  name^  and  warranted  as  in  the  policy, 
she  went  to  sea,  was  captured  by  the  French,  and  finally  condemned  by 
the  Parliament  of  Paris,  under  her  English  name,  as  lawful  prize.  The 
eonrt  were  of  opinion,  that  the  sentence  of  the  parliament  of  Paris 
was  eondiusiye  against  the  warranty.     So  where  it  appeared,  that  a 

ship,  warranted  American,  had  not  on  board  a  passport,  which 
[*1008]  was  required  by  the  treaty  between  France  and  "*" America;  it 

was  holden,(^)  that  the  assured  could  not  recover,  inasmuch 
as  the  warranty  had  not  been  complied  with;  for  that  required  that  the 
ship  should  be  entitled  to  all  the  privileges  of  the  American  flag,  and 
in  order  to  be  entitled  to  tiiese  privileges,  she  should  have  had  a  pas- 
port.  But  it  is  not  neoessary,(A)  in  order  to  satisfy  a  warranty  of  neu- 
trality, that  the  vessel  should  be  navigated  in  conformity  to  931  ex  parte 
ordinance  made  by  one  of  the  belligerent  states,  and  to  which  the  neu- 
tral state  is  not  a  party.  A  neutral  ship  may  carry  enemy's  property 
from  its  own  to  the  enemy's  countiy,  without  being  guilty  of  a  breach 
of  neutrality  ;(t)  provided  that  neither  the  voyage  nor  commerce  be  of 
a  hostile  descnption,  nor  otherwise  expressly  or  impliedly  forbidden  hj 
the  law  of  this  country;  although  such  ship,  in  consequence  of  carrjing 
enemy's  property,  be  liable  to  detention  or  to  be  carried  into  British 
ports  for  the  purpose  of  search.(l)    The  evidence  usually  adduced  to 

(/)  Barnttia  v.  Lewitj  Park,  626,  and  MS.  note  of  BuUer,  J.,  cited  bj  Lawnnet,  J^  m 
PoUard  T.  Bell,  8  T.  R.  441 ;  8,  C,  3  Doug.  126. 

ff)  Bkk  v.  Parker,  7  T.  R.  705.    See  farther  on  this  subject,  BartRg  t.  ChrwHt, 

tast,  398. 

(k)  Mayne  r.  WalUr,  Park,  531 ;  S.  C.^  Doug.  79 ;  PoUa/rdy,  Bdl,  8  T.  R.  434;  Bki 
V.  Appletan,  8  T.  R.  662 ;  Price  y.  Bell,  1  East,  663. 

(t)  Barker  v.  Blakee,  9  Bast,  283. 

tation,  as  required  by  statutes  13  A  14  Oar.  11.,  and  other  statutes,  the  loss  not  haTisg 
been  occasioned  by  this  omission,  it  was  holden,  that  the  underwriters  were  liable. 
Carrutkere  ▼.  Oray,  3  Campb.  142;  15  Bast,  35,  8,  C.  In  the  case  of  an  insnrsnce  npon 
goods,  in  a  certain  ship,  which  ship  is  not  represented  as  a  neutral  at  the  time  when  the 
hisurance  is  effected,  although  she  be  in  fiict  a  neutral,  it  is  not  necessary  that  she  shoald 
be  documented  as  such.  Daweon  t.  Atly^  7  Bast,  367.  See  Bell  y.  Carsta^t,  14  Bast,  393. 

(1)  The  character  of  the  property,  whether  neutral  or  enemy's,  is  to  be  determinedly 
the  aomicil  of  the  owner.  Arnold  y.  United  Statee  Ins,  Co,,  1  Johns.  Caa.  368 ;  Jpime* 
V.  Ludlow,  2  Id.  481 ;  lAvmgeton  v.  Maryland  Ine,  Co,,  7  Granch's  Bep.  542 ;  The  VeKm, 
8  Id.  278 }  Tk4  Fiancee,  lb.  335 ;  Tkt  Mary  and  Suean,  1  Wheat.  Rep.  46 ;  Abbot  v.  Umui 
Int,  Co,,  16  Johns.  Rep.  128.  And  if  he  haye  partners  resident  in  a  neutral  country,  the 
joint  property  of  the  house  will  not  be  neutraL  Arnold  y.  United  Im.  Co.,  1  Johns.  Caa 
363 ;  Tke  Antoma  Jokanna,  1  Wheat.  Rep.  167 ;  Tke  Friendeekaft,  4  Id.  105. 

A  warranty  of  neutrality  imports,  not  merely  that  the  property  is  neutral,  but  thai  it 
shall  be  accompanied  during  the  yoyage  with  the  documents  required  by  the  lav  of 
nations  to  secure  it  as  such.  Blagge  y.  New  York  Ins,  Co,,  1  Gaines'  Rep.  549;  Calkem 
V.  /iM.  Co,  Penneylvania,  1  Binn.  Rep.  293 ;  Orifiik  y.  Ins,  Co,  North  America,  5  Id.  464; 
CoolridffS  y.  New  York  I%remen  Ins,  Co,,  14  Johns.  Rep.  308;  Higgins  y.  Ltpermen^ 
14  Mass.  R^.  106.  But  where  goods  insured  are  shipped  on  board  a  yessel  belonging 
to  the  underwriter  on  freight,  a  loss  happening  by  the  want  of  proper  documents,  or  bj 
the  carrying  of  contraband  articles,  is  chargeable  upon  the  underwriter  alone,  and  does 
not  affect  the  right  of  the  assured  to  recover  upon  the  policy.  Leoy  y.  MerriU^  4  GreciiL 
180.    See  CatleU  y.  Tke  Paoijfe  Ins,  Co,,  1  Wend.  561. 
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falsify  this  warranty,(Ar)  or  to  prove  a  breach  of  forfeiture  of  neutrality, 
which  amounts  to  a  breach  of  forfeiture  of  the  warranty,  is  the  judgment 
or  sentence  of  a  court  of  admiralty,  or  other  court  having  jurisdiction  in 
questions  of  prize,  by  which  the  ship  or  goods  insured,  and  warranted 
neutral  property,  have  been  condemned  as  prize.     Since  the  judgment 
of  the  House  of  Lords  in  Lothian  v.  Sender8anj{t)  it  may  be  assumed 
as  the  settled  doctrine  of  a  court  of  English  law,  that  all  sentences  of 
foreign  courts  of  competent  jurisdiction  to  decide  questions  of  prize,  are 
to  be  received  here  as  conclusive  evidence  in  actions  upon  policies  of 
insurance,  upon  every  subject  immediately  and  properly  within  the 
jurisdiction  of  such  foreign  courts,  and  upon  which  they  have  professed 
to  decide  judicially.     Consequently,  where  such  sentences  are  given  in 
evidence,  and  it  appears  that  they  proceed  on  a  ground  which  falsifies 
the  warranty  of  neutrality,  the  assured  will  thereby  be  prevented  from 
recovering.     In  one  ca8e,(9»)  indeed,  where  a  ship  was  condemned  as 
lawful  prize  in  a  foreign  court  of  admiralty,  and  it  was  not  stated  in 
the  sentence  upon  what  ground  the  condemnation  proceeded ;  it  was 
holden,  that  a  sentence  of  condemnation,  as  lawful  prize,  afforded  a  pre- 
sumption that  the  goods  were  enemy's  property,  unless  the  contrary 
ajfpeared  on  the  sentence.     In  Baring  v.  Olagettj  8  Bos.  &  Pul.  201, 
the  court  being  of  opinion  that  the  sentence  of  condemnation  proceeded 
either  on  the  ground  of  the  ship  not  being  neutral  property,  or  on  the 
ground  that  she  was  not  properly  documented,  so  as  to  entitle  herself 

(k)  Marsh.  288. 

(t)  3  Bos.  k  PqI.  499,  per  ElUnboroughj  0.  J.,  delivering  the  opinion  of  the  court  in 
BoUon  ▼.  OladttoMf  5  East,  155,  and  per  Sir  J.  Mtmtfidd^  G.  J.,  in  Siffken  v.  Let,  2.  K. 
R.4S9. 

(m)  Sahueei  t.  Woodmast,  Park,  362 ;  3  Dong.  346,  8,  (7. 

As  to  what  constitutes  a  breach  of  blockade  so  as  to  falsify  the  warranty  of  neutralitj, 
Bee  the  cases  cited  below.  Fitznmmont  ▼.  Neioport  Ins.  Co.j  4  Cranch's.Rep.  185;  M^CaU 
T.  Marine  Ins.  Co.,  8  Id.  59 ;  Vos  v.  United  Ins.  Co.j  2  Johns.  Cas.  469 ;  Williams  v.  Smith, 
2  Caines'  Rep.  1 ;  Radeliff  r.  United  Ins,  Co.,  7  Johns.  Rep.  38 ;  Calhoun  r.  Ins.  Co. 
Pennsylvania,  1  Binn.  Rep.  223;  Oklen  v.  M'Chesney,  5  Serg.  k  Rawle's  Rep.  71;  Olivera 
T.  Union  Ins.  Co.,  3  Wheat.  Rep.  183. 

It  is  no  breach  of  the  warranty  of  neutralitj  to  engage  in  the  colony  trade  of  the 
enemy,  or  to  carry  enemy's  property,  unless  it  be  fraudulently  masked  with  neutral 
documents.    Vmss  v.  Ball,  2  Dall.  Rep.  274 ;  Phcmix  Ins.  Co.  v.  Pratt,  2  Binn.  Rep.  323. 

Where  a  policy  contains  no  warranty  of  neutrality,  or  of  the  national  character  of 
the  Tessel,  the  underwriters  take  upon  themselves  all  risks,  belligerent  as  well  as  neutral ; 
and  the  assured  is  not  bound  to  show  that  the  vessel  had  papers  on  board  determining 
her  particular  national  character.  Bamteell  v.  Church,  1  Gaines'  Rep.  217 ;  Elting  y. 
Scott,  2  Johns.  Gas.  157.  But  where  a  loss  by  capture  arises  firom  the  negligence  of  the 
captain  in  leaving  the  ship's  paper's  on  shore,  the  insurers  are  not  liable.  Cleaveland  v. 
Union  Ins.  Co.,  8  Mass.  Rep.  308. 

Insurance  on  goods,  on  board  of  an  American  vessel  from  Norfolk  to  Gadiz,  during 
the  late  war  between  the  United  States  and  Great  Britain, ''  warranted  free  from  British 
and  American  capture  and  detention,  but  the  usual  sea  risks  to  continue  both  during 
capture  and  after  liberation."  The  vessel  having  on  board  a  British  license,  was  stopped 
at  the  month  of  the  Ghesapeake  Bay  by  a  British  blockading  squadron,  and  ordered  back 
to  Norfolk,  under  pain  of  capture  and  condemnation ;  she  accordingly  returned  up  the 
Ghesapeake,  and  afterwards  gave  up  the  voyage.  Held,  that  it  was  a  loss  by  the  deten- 
tion by  the  British,  within  the  meaning  of  the  warranty.  Wilson  v.  United  Ins.  Co., 
14  Johns.  Rep.  227.  Upon  the  efifect  of  carrying  a  belligerent  license,  see  ffaywardr. 
Blake,  12  Mass.  Rep.  176;  Perkins  T.  N,  E.  Marine  Ins.  Co.,  lb.  214;  Bulkly  v.  Derby 
Fishing  Co.,  1  Gonn.  Rep.  571. 
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to  the  privileges  of  a  neutral,  adjudged  the  sentence  tobeeoB- 
[*1009]  elusive  evidence  against  a  warranty  *of  neutrality.     Aether 

the  foreign  sentence  profess  distinctly  and  directly  to  con- 
demn the  ship,  on  the  ground  of  its  being  enemies'  property,  or  irhedier 
it  can  be  collected  only  from  other  parts  of  the  proceedings,  that  sncb 
was  the  ground  of  deoision,(n)  our  courts  are  equally  bound  by  the  sen- 
tence ;  and  this  rule  holds,  although  it  appears  on  the  &ce  of  the  sen- 
tence, that  the  prize  court  arrived  at  the  conclusion  through  the  mediom 
of  rules  of  evidence,  and  rules  of  presumption,  established  only  by  the 
particular  ordinances  of  their  own  country,  and  not  admissible  on  gen- 
eral principles.(o)  In  short,  wherever  the  foreign  courts  adjudge  the 
vessel  to  be  good  prize  upon  a  ground  within  their  jurisdiction,  and 
such  ground  falsifies  the  warranty,  our  courts  will,  by  the  comity  of 
nations,  which  has  always  prevailed  among  civilized  states,  give  credit 
to  and  consider  themselves  bound  by  their  adjudication,  without  examin- 
ing the  reasons  by  which  the  foreign  courts  have  arrived  at  their  eon- 
clu8ion.(l)  Hence,  as  foreign  courts  of  admiralty  may  decide  on  the 
construction  of  treaties,(p)  if  they  expressly  adjudge  a  ship  to  be  lawful 
prize  for  a  breach  of  treaty,  such  sentence  is  conclusive  in  our  courts 
against  a  warranty  of  neutrality,  although,  in  this  sentence,  the  for- 
eign court  may  have  referred  to  ex  parte  ordinances,  and  drawn  in£B^ 
ences  from  such  ordinances,  in  order  to  show  an  infraction  of  treaty. 
The  sentence  is  equally  to  be  regarded,  as  evidence  of  the  facts  iDAso- 
ing  the  condemnation,  and  upon  which  the  condemnation  proceeds,  is 
of  the  judicial  act  of  condemnation.  In  the  case  of  an  insurance  upon 
ship,  goods,  and  freight,  all  belonging  to  nearly  the  same  American  pro- 
prietors, which,  as  it  appeared  by  the  sentence,  had  been  condemned  on 
account  of  the  common  default  of  all  the  proprietors,  in  their  JaivUehar' 
aeter  of  ihip-ownerSj  in  not  having  a  regular  passport  on  board,  as  re- 
quired by  the  treaty  of  their  own  state  with  france:  it  was  holden,(;) 
that  the  assured  could  not  claim  from  the  underwriter  an  indemnity  for 
a  loss  thus  occasioned  by  themselves,  although  the  ship  was  not  warrant- 
ed or  represented  to  be  an  American;  for  the  ship-owner  is  bound  to 

have  such  documents  as  are  required  by  treaties  with  particii- 
[*1010]  lar  nations  on  board,  to  evince  his  neutrality  *in  respect  to 

such  nations.  By  the  sentence  of  a  French  court  of  admiralty, 
it  appeared  that  the  ship  insured,  ^^  warranted  Amerieany*'  had  been 
condemned  as  enemy's  property,  for  want  of  having  on  board  a  r^ 
(Tequipage^  er  list  of  the  crew,  such  as  was  required  by  a  marine  ordi- 
nance of  France,  and  adjudged  by  the  court  there  to  be  requisite  widiin 

(n)  Bolton  T.  Gladttane,  5  East,  165.  (o)  Bolt<m  y.  OladtUme,  2  Taont  S^ 

(p)  Baring  v.  Royal  Exchange  Asturanee  Company ^  5  East,  99. 
(q)  Bell  T.  Caniairt^  14  East,  374. 

(1)  "A  warranty  of  neutralitj  must,  I  conceiTo,  now  be  understood,  as  eontai&uf  if 
itself  f  among  other  things)  a  stipulation  that  the  contract  of  assurance  shall  b«  tw^  ^ 
the  suDJect-matter  warranted  neutral  be  condemned  as  enemies'  property ;  and,  if  * 
warranty  of  neutrality  contains  this  stipulation,  the  sentence  of  a  court  of  oompetcsi 
jurisdiction,  condemning  a  ship  on  account  of  its  want  of  neutrality,  is  the  proper  tJi- 
(ience,  according  to  every  principle  and  rule  of  our  law,  to  determine  that  fiact.''  P^ 
Xavrmcc,  J.,  in  Loihian  w,  Mendenon^  3  Bos.  ^  Pul.  624. 
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the  meaning  oF  the  treaty  of  commerce  between  France  and  America; 
it  was  holden,(r)  to  be  conclusive  evidence  against  the  warranty  of  neu- 
trality, though,  in  fact,  the  ship  was  American.  So  where  the  sentence 
states,  that  the  ship  was  condemned  on  the  ground  of  having  violated 
her  neatrality,(8)  and  acted  contrary  to  the  law  of  nations  and  the  faith 
of  treaties,  such  sentence  is  conclusive  evidence  against  the  warranty  of 
neutrality.  But  where  the  grounds  of  confiscation  are  stated  obscurely, 
and  the  court  cannot  collect  what  the  precise  ground  was  ;{t)  or  where 
the  sentence  adjudges  the  ship  to  be  lawful  prize,  not  because  it  is 
enemy's  property,  but  for  reasons  which  lead  to  a  contrary  conclusion  ;(u) 
or  if  it  appear  that  the  condemnation  proceeded  solely  on  the  ground  of 
the  ship  having  violated  an  ex  parte  ordinance,  to  which  the  neutral 
country  had  not  assented  ;{x)  in  such  cases  the  sentence  is  not  conclu- 
sive evidence  against  the  warranty  of  neutrality. 

It  is  to  be  observed  also,  that  the  sentence  of  a  foreign  court,  where 
it  is  conclusive,  is  conclusive  only  as  to  the  grounds  of  the  sentence, 
and  not  as  to  the  premises  which  led  to  the  conclu8ion.(y)  The  pre- 
ceding remarks,  as  to  foreign  sentences  of  condemnation,  being  con- 
clusive evidence  against  the  warranty  of  neutrality,  must  be  confined 
to  legal  sentences,  that  is,  sentences  of  a  prize-court,  acting  and  exer- 
cising functions  either  in  the  belligerent  country,  or  in  the  country  of 
a  co-belligerent  or  ally  in  the  war  ;{z)  for  sentences  of  condemnation, 
pronoonced  by  the  authority  of  the  capturing  power,  within  the  do- 
minions  of  a  neutral  country ,  to  which  the  prize  may  have  been  taken, 
are  illegal,(a)  and  consequently  inadmissible.  Ana  that  is  to  be  con- 
sidered as  a  neutral  country  for  this  purp08e,(i)  in  which  the  forms  of 
an  independent  neutral  government  are  preserved,  although  a  belligerent 
may  have  such  a  body  of  troops  stationed  there  as  in  reality  to  possess 
the  sovereign  authority.  (1) 

(r)  Oeyer  v.  AguUary  7  T.  R.  681,  (*)  GarreU  v.  Kensington,  8  T.  R.  230. 

it)  Bemardi  v.  MottettXj  Doug.  575;  Fisher  v.  Ogle,  1  Campb.  418. 
u)  Calvert  t.  Bovill,  7  T.  R.  523,  recogTiized  by  Tindal,  G.  J.,  delivering  judgment, 
DalgUUh  y.  Hodgson,  7  Bing.  504. 

ix)  Bird  V.  Appleton,  8  T.  R.  562.  (y)  Christie  r.  Secreim,  8  T.  R.  192. 


z)  Oddy  T.  BoviU,  2  East,  473. 

(a)  Bavelock  t.  Rockwood,  8  T.  R.  268 ;  The  Flad  Oyen,  1  Rob.  A.  R.  135. 
Donaldson  v.  Thompson,  1  Campb.  429. 


(*) 


(1)  It  is  settled  in  the  Supreme  Court  of  the  United  States,  that  a  sentence  of  a  foreign 
prize  court,  condemning  a  vessel  as  enemy's  property,  or  for  breach  of  blockade,  or  other 
nnnentral  conduct,  is  conclusive  evidence  in  an  action,  on  a  policy  of  insurance  contain- 
ing a  warranty  of  neutrality.  Croudson  v.  Leonard,  4  Cranch's  Rep.  433.  But  ivhere 
the  sentence  of  condemnation  states  facts  which,  by  the  law  of  nations,  do  not  amount 
to  a  breach  of  blockade,  the  sentence  is  not  conclusive.  FiizsimmonsY.  Newport  Ins.  Co., 
lb.  185.  And  where  the  policy  contains  a  clause  that  the  proof  of  neutrality  shall  he 
required  m  ike  United  States  only^  the  sentence  is  not  conclusive.  Calhoun  v.  Ins.  Co. 
Fennsylvania^  1  Binu.  Rep.  293 ;  Mar.  Ins.  Co.  v.  Woods,  6  Cranch's  Rep.  29.  But  such 
a  clause  does  not  prevent  the  underwriter  from  reading  the  proceedings  of  the  foreign 
conrt  as  evidence,  though  not  as  conclusive  evidence.     lb. 

In  the  Supreme  Court  of  Massachusetts  a  sentence  of  the  foreign  court  is  held  to  be 
conclusire  evidence  of  such  facts  as  it  distinctly  and  specifically  states.  Robinson  v. 
Jones,  8  Mass.  Rep.  536.  But  in  the  courts  of  New  York  the  sentence  of  a  foreign  court 
of  admiralty  is  held  not  to  be  conclusive,  in  an  action  on  a  policy  of  insumnce.  Fa«- 
denheuval  T.  United  Ins.  Co.,  2  Johns.  Cas.  451 ;  Johnston  v.  Ludlow,  lb.  481 ;  Ooix  v. 
LinPf  lb.  480 ;  KenU^le  ▼.  Rhinelander,  3  Id.  130.    See  S.  P.  New  York  Firemen  Ins.  Co, 
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Free  of  Capture  in  Part, — ^If  a  yesBel  is  taken  at  her  moorings 
being  neither  within  the  caput  partus^  nor  within  that  part  of  ft 
haven  where  ships  unload,  the  underwriter  is  not  discharged  by  a  war- 
ranty against  '^  capture  in  the  ship's  port  of  destination."(e) 
[  *1011  ]  ^Whether  a  vessel  warranted  free  of  capture  in  port,  be  in 
a  port  or  not  at  the  time  of  her  capture,(d!)  is  purely  a  qoa- 
tion  of  fact  for  the  jury.  See  further  Oom  v.  TayUr^  8  Campb.  204, 
and  Maydhew  v.  Scottj  ib*  205.  The  assured  upon  a  policy  on  ship, 
not  having  leave  to  carry  simulated  papers,  cannot  recover  for  a  loss 
by  capture ;  if  it  appear  by  the  sentence  of  the  foreign  prize-court  that 
one  of  the  causes  stated  for  the  condemnation  was  the  carrying  of  sinut- 
lated  papers.(e) 

Implied  Warranty. — ^1.  Not  to  deviate. — Another  condition  implied 
in  the  contract  of  insurance  is,  that  the  ship  shall  not  deviate*  Hence 
arises  another  ground  of  defence,  on  which  the  underwriter  may  insist, 
viz.  that  there  has  been  a  deviation^  by  which  term  is  to  be  understood 
a  wilful  and  unnecessary  departure  from  the  due  course  of  the  voyage 
insured,  either  with  or  without  the  consent  of  the  assured,  for  any,  even 
the  shortest  space  of  time.(l)  The  effect  of  a  deviation  is  not  to  avoid 
the  contract  ah  initio^  but  only  to  determine  it  from  the  time  of  the 
deviation,  and  to  discharge  the  insurer  from  all  subsequent  responsi- 
bility. Hence,  damage  sustained  before  the  actual  deviation  most  he 
made  good  by  the  underwriter8.(/)  From  the  moment  of  deviation, 
however,  the  contract  is  at  an  end,  and  it  is  immaterial  from*  what  cause 
the  subsequent  loss  arises.  If  two  ports  of  discharge  are  named  in  the 
policy,  and  the  ship  intends  going  to  both,  she  must  take  them  in  the 
order  named  in  the  policy.  Hence,  where  a  ship  insured  for  A.  and 
B.,  meaning  to  go  to  both,  went  first  to  B.  in  her  way  to  A. ;  it  was 
holden  to  be  a  deviation  from  the  voyage  insured,  not  being  in  the  order 
named  in  the  policy.(^^  tJpon  a  policy  from  London  to  Trinidad  or 
the  Spanish  Main,  witn  leave  to  call  at  all  or  any  of  the  West  India 
Islands  or  settlements,  and  with  liberty  to  touch  and  stay  at  any  ports 
or  places  whatsoever  and  wheresoever,  the  assured  must  take  all  the 
ports  at  which  she  touches,  in  the  same  succession  in  which  they  ocenr 
in  the  course  of  his  voyage  insured.fA)  A  policy  at  and  from  Marti- 
nique an(2  all  and  every  West  India  Islands,  warrants  a  course  from  Mar- 
tinique to  islands  not  in  the  homeward  voyage.(t)     A  ship  having  liberty 

(:.  . 

(«)  OnotU  y.  Vigne^  15  East,  70.    But  ««cim,  if  leave  be  given  to  cany  simnlatedptpas. 
BM  r.  Bromfitld,  15  East,  364. 

(/)  Chrem  y.  Toungy  2  Raym.  840 ;  Salk.  444. 

(g)  Beatson  r,  Hawortk,  6  T.  R.  531. 

(A)  Oairdner  y.  Senhautef  3  Taunt.  16.  (t)  Bragg  y.  Anderwn,  4  Taunt  329. 

y.  DeWclft,  2  Cowen,  66 ;  and  Francit  y.  Ocean  Int.  Co,,  6  Id.  404  j  S.  C.  in  error, 
2  Wend.  64.  And  bj  an  act  of  the  legislature  of  Pennsjlyania,  passed  1809,  it  is  F^ 
yided  that  no  sentence  of  a  foreign  prize  court  shall  be  conclusire  eyidence  of  any  tii^ 
contained  in  it,  except  the  acts  and  doings  of  the  tribunal  itself.  In  Viiginia;  auek  a 
sentence  is  determined  not  to  be  conclusiye  in  an  action  on  a  policy.  Bourke  r.  Cram' 
berry f  1  Gilmore's  Rep.  16 ;  Maryland  Int.  Co.  y.  BathitrHf  5  Gill  k  J.  169. 
(1)  See  S.  P.  Lee  v.  Oray^  1  Mass.  49. 


c)  Keyeer  r.  Seott,  4  Taunt.  660. 

d)  Reyner  y.  Pearton,  4  Taunt.  662. 
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to  pat  into  one  port,  put  into  another  eqaally  in  her  way ;  this  was 
ha]den(i)  to  be  a  deviation,  and  to  avoid  the  contract,  though  neither 
the  risk  nor  the  premium  would  have  been  greater,  if  the  putting  into 
such  other  port  had  been  allowed  by  the  policy.  A  ship  was  insured 
from  Lisbon  to  England,  with  liberty  to  call  at  any  one  port  in  Portu- 
gal; it  was  holden,(2)  that  under  such  a  policy  the  party  bad 
only  a  liberty  to  *call  at  some  port  in  Portugal,  in  the  course  [  *1012  ] 
of  the  voyage  to  England.  Where  a  ship  insured  to  Mar- 
tinique and  all  or  any  of  the  Windward  and  Leeward  Islands,  landed 
the  greatest  part  of  her  cargo  at  Martinique,  and  sailed  with  the  resi- 
due to  Antigua,  where  she  was  wrecked  while  stopping  partly  to  dispose 
of  the  residue  of  the  outward  cargo,  and  partly  to  obtain  a  homeward 
cargo  ;  it  was  holden,(m)  that  the  underwriters  were  not  liable :  for,  per 
Lord  JSllenboroiLghy  C.  J.,  when  the  disposal  of  the  outward  cargo 
ceased  to  be  the  sole  reason  for  the  stay  at  Antigua,  the  underwriters 
were  discharged.  A  policy  of  insurance  on  goods  at  and  from  London 
to  the  ship's  discharging  port  or  ports  in  the  Baltic,(n)  with  liberty  to 
touch  at  any  port  or  ports  for  orders^  or  any  other  purpose,  does  not 
warrant  the  assured,  after  having  touched  at  0.  for  orders,  and  gone  on 
to  S.,  a  more  distant  port,  in  retouching  at  C.  for  orders :  but  if  the 
policy  be  to  any  and  all  ports  and  places  in  the  Baltic^  forwards  and 
baekwardsy  and  backwards  and  forwards^  it  is  otherwise.  Under  a 
liberty  to  touch  and  stay  at  all  ports  for  all  purposes  whatsoever,  the 
stay  must  be  for  some  purpose  connected  with  tne  furtherance  of  the 
adventare.(o)  Whether  the  purpose  is  within  the  scope  of  the  policy, 
is  a  question  for  the  court  solely,  and  not  for  the  jnry,(/?)  If  the  policy 
does  not  limit  the  time  of  stay,  whether  a  ship  has  stayed  an  unreason- 
able time,  is  purely  a  question  for  the  jury.(;)  A  policy  of  insurance 
"  at  and  from  London  to  Berbice,'*  was  effected  upon  the  receipt  of  a 
letter  from  the  captain,  (which  was  shown  to  the  underwriter,)  stating 
that  he  had  passed  Barbadoes,  and  the  words  '^  at  sea,'*  were  inserted 
in  the  policy  after  the  printed  clause  describing  the  beginning  of  the 
adventure  on  the  goods.  It  was  holden,(r)  notwithstanding,  that  the 
policy  was  vacated  by  a  deviation  at  Madeira,  in  a  former  part  of  the 
voyage.  A  ship  was  insured  from  London  to  the  southern  whale  fishery 
and  back  again,(8)  ^^  with  leave  to  carry  letters  of  marque,  and  to  cruise 
for,  chase,  capture,  man,  and  see  into  portj  any  ships  of  the  king's  ene- 
mies." It  was  holden,  that  although  the  ship  insured  might  be  author- 
ized under  the  terms  of  this  policy,  in  accompanying  prizes  to  any  con- 
venient port  consistently  with  the  main  adventure,  seeing  them  safely 
moored  there,  and  perhaps  stopping  a  reasonable  time  to  give  directions 
for  their  proceeding  on  their  final  destination,  yet  remaining  in  port 


ii 


'k)  EUiot  Y.  WUton^  1  Bro.  P.  C.  469  j  4  Bro.  P.  0.  470,  Tomlin'a  ed. 

I)  Hogg  y.  Homer ^  Marsh.  197.    But  see  Leathly  y.  Hunter^  7  Bingh.  528. 

(m)  IngUs  v.  Faux,  3  Campb.  437 ;  Ld.  Ellmborougk^  G.  J.,  Moore  y.  Taylor^  1  A.  AB. 
25:3Nev.  &M.  406,  S.P. 

(n)  MtUiah  t.  Andrewt,  16  East,  312. 

(o)  Langhomr.  AUnutt J  iTannt  ^11,  (iO  ^^-  (?)  •^• 

(r)  Redman  v.  London^  3  Campb.  503,  C.  B.,  per  Sir  /.  Mansfield^  and  afterwards  con- 
firmed by  the  court 

(«)  Jarratt  T.  Ward,  1  Campb.  263. 
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until  a  prize  was  repaired^  could  not  be  considered  as  vurranted  by 
those  term8.(l)  A  deTiation  never  puts  an  end  to  the  insurance,  nnlesB 
it  be  the  voluntary  act  of  those  who  have  the  management  of  the  ship. 

Hence,  where  a  policy  was  effected  on  a  ship  carrying  letters 
[  '^'lOlS  ]  *of  marque,  from  Bristol  to  Newfoundland,  and  the  orders  of 

the  owners  were  to  put  a  few  hands  on  board  any  prise  that 
might  be  taken,  and  send  her  to  Bristol,  but  that  the  ship  should  pro- 
ceed to  Newfoundland ;  notwithstanding  the  erew  obliged  the  eaptaih  to 
ffo  back  to  Bristol  with  a  prize,  taken  during  the  voyage,  and  in  so  do- 
ing the  ship  was  captured ;  it  was  holden,(^)  that  this  deviation  was 
justifiable,  and  that  the  underwriter  was  not  discharged  from  his  oblige 
tion,  to  indemnify  the  assured.     The  owner  of  a  ship  (which  was  about 
to  sail  on  a  voyage  from  Lisbon  to  Madeira,  from  Madeira  to  Saffi,  on 
the  coast  of  Africa,  in  ballast,  and  thence  to  Lisbon,  with  a  car«),)  was 
desirous  of  bavins  the  insurance  effected  on  part  of  the  freight  from 
Saffi  to  Lisbon.     The  underwriters  objected,  on  account  of  the  distant 
period  at  which  the  risk  was  to  commence ;  however,  on  a  representa- 
tion some  time  afterwards,  by  the  owner,  that  he  had  received  mtelli* 
gence  of  the  ship's  arrival  at  Madeira,  and  that  she  was  about  to  pro- 
ceed immediately  on  her  voyage,  the  insurance  was  effected.     When  the 
ship  arrived  at  Madeira,  all  the  crew,  except  two,  being  alarmed  bj 
reports  of  some  Moorish  cruisers  being  off  Saffi,  and  of  their  haying 
captured  and  ill-treated  a  Dane  and  an  American,  quitted  the  ship,  and 
refused  to  return  to  it,  unless  the  captain  would  promise  to  sail  imme- 
diately for  Lisbon.     Under  these  circumstances,  the  captain  carried  the 
ship  back  to  Lisbon :  but  on  his  arrival  there,  the  charterers  insisted  on 
his  proceeding  directly  from  thence  to  Saffi,  which  he  accordingly  did, 
and  was  captured  in  his  return  from  Saffi  to  Lisbon.     It  was  in  eri- 
dence,  that  the  difference  of  season,  arising  from  this  delay,  did  not 
vary  the  risk.    It  was  holden,(tt)  that  the  deviation  was  justified  bj  the 
special  circumstances.     And  this  rule  holds  as  well  in  the  case  of  a 
limited  as  a  general  policy.    Hence,  where  a  policy  was  effected  on 
goods  on  board  a  ship  for  a  certain  voyage,  *'  against  sea  risk  and  fire 
only,"  and  the  ship  was  forcibly  carried  out  of  the  course  of  her  voyage, 
and  detained  by  a  king's  ship,  but  afterwards  was  released,  an J  per- 
mitted to  proceed  on  the  voyage  insured,  during  which  the  goods  insored 
sustained  sea-damage ;  it  was  holden,(^)  that  the  deviation  having  been 
occasioned  by  force,  and  without  any  consent  on  the  part  of  those  who 
had  the  management  of  the  ship,  the  underwriter  was  liable,  although 

(t)  Elton  T.  Brogden^  2  Str.  1264. 

(fi)  DrUcol  V.  Panmore^  1  Bos.  k  Pul.  200.  See  also  DriwaZ  t.  BwU^  I  Bos.  A  Pol- '^^ 

(x)  Seott  y.  Thomp9onf  1  Bos.  k  Pal.  N.  R.  181. 

(1)  As  to  liberty  to  touch  and  »tay^  (radtj  j-c,  see  the  cases  cited  below.  Marj^^ 
Ins,  Co.  V.  Le  Roy^  7  Cranch's  Rep.  26;  Oliver  v.  Maryland  Ins.  Co,,  lb.  47;  Hug^^- 
Union  Ins.  Co.,  3  Wheat.  Rep.  159 ;  Lee  v.  Oray,  7  Mass.  Rep.  349 ;  Untied  States  y.  P^ 
Shearman^  1  Peters's  Rep.  104.  See  also  Thomdike  v.  Bordman,  4  Pick.  471,  whe«  i* 
was  held,  that  under  a  liberty  to  touch  at  a  port,  the  ship  may  there  take  in  or  discharge 
cargo  without  its  being  considered  a  deviation,  provided  that  no  delny  or  change  of  the 
risk  insured  against  is  occasioned  thereby,  and  provided,  that  the  purpose  for  whicb  lb* 
liherty  was  granted  is  kept  in  view.  S.  P.  Chase  v.  £agle  Ins.  Co.,  5  Pick.  51; 
Columbia  Int.  Co.  r.  Catlett^  12  Wheat.  383. 


the  YO^age  was  made  longer  than  it  otherwise  wonld  have  been,  by  the 
detention  of  the  king's  ship. 

An  unreasonable  delay  in  performing  the  voyage  insured^  is  equiva- 
lent to  a  deviation';(y)  as  where  a  ship  insured  "at  and  from  the  coast 
of  Africa  to  the  West  Indies,  with  liberty  to  exchan^i^e  goods 
^and  slaves/'  staid  several  months  beyond  the  usual  stay  of  [*1014] 
ships  in  that  trade.  It  is  immaterial  whether  the  risk  has  or 
has  not  been  thereby  increased.  So  a  delag{z)  in  the  commencement  of 
the  risk^  by  the  interposition  of  an  intermediate  voyage  not  communi- 
cated to  the  underwriters  will  discharge  the  policy ;  unless  such  inter- 
mediate voyage  was  one  which  was  made  usually  and  according  to 
the  trade  in  which  the  ship  was  then  engaged,  which  would  be  equi- 
valent to  notice  to  the  underwriters.  So  where  the  delay  before  the 
ship  arrived  at  port  where  the  policy  was  first  to  attach  was  unreason- 
able and  unjustiSGable ;  it  was  holden,(a)  that  the  underwriter  was  dis- 
charged. So  where  the  insurance  was  effected  on  January  28th,  on  a 
vessel  afloat  "  at  and  from  Bristol  to  London ;"  and  the  vessel  (a  yacht) 
did  not  sail  until  the  17th  of  May ;  it  was  holden,  that  the  delay  un- 
accounted for  was  unreasonable,  and  that  the  underwriter  was  dis- 
charged,(i)  although  the  vessel  was  one  which  did  not  usually  sail  in 
the  winter.  In  a  subsequent  trial  on  the  same  policy,  the  jury  found((r) 
that  the  delay  was  sufficiently  accounted  for,  and  plaintiff  obtained  a 
verdict. 

Chrounds  of  Neceenty. — ^Ooing  into  port  for  the  purpose  of  refitting 
or  repairing,(d)(l)  or  stress  of  weather,(e)  or  avoiding  an  enemy,  or 
seeking  for  convoy,(/)  are  grounds  of  necessity,  and  will  justify  a  de- 
viation. 

A  vessel  may  deviate  somewhat  from  the  straight  line  of  her  track 
to  seek  for  convoy;  and  the  captain,  unless  expressly  prohibited  by  the 
terms  of  the  policy,  may  always  do  what  is  necessary  for  the  safety  of 
the  ship.  A  vessel  insured  may  do  whatever  it  would  be  expedient  for 
the  common  security  to  do  if  uninsured.(^)  But  where  a  ship  was  in- 
sured from  London  to  Berhiee^  with  an  extensive  liberty  of  touching 
and  trading  at  all  places ;  it  was  holden,(A)  that  by  putting  into  Madeira, 

(y)  ffarOey  r.  Buggin^  M.  22  Geo.  III.,  Park,  468 ;  8.  (7.,  3  Doug.  39,  recognized  in 
Mmtni  T.  LarkifUj  8  Bingh.  121. 

it)  Admitted,  VaUanee  v.  Dewar,  1  Gampb.  506 ;  Ougier  ▼.  Jenningaf  ib,  n. 
a)  Mount  T.  Larkm»,  8  Bingh.  108,  recognized  in  Prteman  y.  Taylor^  8  Bing.  139,  and 
on/e,  p.  1004 ;  and  in  PkUlippt  r.  Irving,  8  Scott's  N.  R.  8. 

(b)  Palmer  y.  Mar$haU,  8  Bingh.  317.         (c)  Palmer  v.  Fennrng,  9  Bingh.  460. 

(a)  Admitted  bj  Lord  Hardwicke,  Ch.,  in  Motteuz  t.  London  ^m.,  1  Atkyna,  646. 

(e)  Ddany  y.  Sioddartj  I  T.  R.  22. 

(/)  Bond  y.  OoneaUa,  Salk.  445.  [See  Patrick  y.  Ludlow,  3  Johns.  Gas.  10  ;  Poet  y. 
Phceniz  Int,  Co.,  10  Johns.  Rep.  79;  Riehardeon  y.  Marine  Fire  Ine.  Co,  6  Mass.  Rep. 
103.1 

(g)  LyAguOar  y.  Tohm,  1  Holt's  N.  P.  G.  185,  G.  B.,  Oibbs,  G.  J. 

(A)  WiUiome  y.  Shee,  3  Gampb.  469,  B.  R.,  Lord  EUenhw-ough,  G.  J. 


(1)  Where  there  is  a  policy  on  a  ship  "  at  and  from  Boston  to  all  ports  and  places  on 
the  globe,  and  until  her  return  to  Boston  not  exceeding  two  years,"  and  on  her  arrival 
in  Boston  Bay  below  the  harbor,  she  is  ordered  by  the  owner  to  Salem  for  repairs,  it  is 
no  deyiation.  Nor  is  yisiting  the  same  port  twice  under  such  a  policy.  EUery  y.  N,  £, 
Itu.  Co.,  8  Pick.  14. 
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and  Yoluntarily  stajing  there  for  the  purposes  of  trade,  after  the  eonyoy, 
with  which  she  sailed,  had  proceeded  on  the  Yoyage,  she  was  guilty  of 
a  deviation  which  discharged  the  underwriters.  Whenever  sach  dr- 
camstaates  exist  as  render  a  deviation  necessary  ;(t)  the  voyage  (whidi 
mav  then  be  termed  a  voyage  of  necessity,)  must  be  pursued  according 
to  its  due  course  in  like  manner  as  the  original  voYage.(l)  An  inten- 
tion to  deviate  from  the  due  course,  not  carried  into  execation,(i) 

will  not  be  considered  as  a  deviation.(2)  Where  goods  vere 
[  *1015  ]  ^insured  from  Heligoland  to  Memel,  with  liberty  to  touch  at 

any  ports,  and  to  seek,  join,  and  exchange  convoy,  warranted 
free  from  capture  in  the  port  of  Memel,  and  the  ship  sailed  from  Heli- 
goland with  orders  to  go  to  Gottenburgh  to  know  whether  to  proceed 
to  Anholt  or  Memel,  and  was  captured  in  her  way  to  Grottenbnrgh, 
which  is  in  the  track  either  to  Anholt  or  Memel :  it  was  holden,(i)  that 
this  was  to  be  considered  as  a  voyage  to  Memel,  although  it  was  subject 
to  be  changed  according  to  circumstances  upon  the  ship's  arrir^  at 
Gottenburgh ;  and  therefore  the  risk  commenced  on  her  leaving  Hel- 
goland ;  and  the  ship  never  having  reached  Gottenburgh,  the  purpose 
of  going  thither  for  orders  was  merely  an  intention  to  deviate,  which 
did  not  vacate  the  policy ;  neither  was  it  a  restraint  on  the  captam's 
judgment  as  to  the  place  of  seeking  convoy,  it  not  appearing  that  he 
could  have  met  with  convoy  before  the  capture ;  and  consequently  the 
underwriter  was  liable,  rolicy  of  assurance  on  goods  at  and  from 
London  to  the  ship's  discharging  port  or  ports  in  the  JBaltic,  with  liberty 
to  touch  at  any  port  or  ports  for  orders  or  any  other  purpose,  and  to 
touch  and  stay  at  any  ports  or  places  whatsoever  and  wheresoever:  it 
was  holden,(m)  that  the  ship  having  touched  at  C.  for  orders  and  ^ne 
on  to  S.,  a  more  distant  port,  for  further  orders,  and  having  received 
orders  at  S.,  because  it  was  unsafe  to  land  there,  to  return  to  G.  and 
wait  for  orders,  might  so  return  to  C.  without  being  guilty  of  a  defiar 
tion ;  it  being  found  that  she  went  to  S.  for  orders  in  the  prosecution 
of  her  voyage;  and  return  to  C.  to  obtain  orders  as  to  the  further 
progress  of  the  voyage,  and  no  fraud  being  found. 

So  where  the  policy  was  "  at  and  from  oinrapore,  Penang,  Malacca, 
and  Batavia,  all  or  any,  to  the  ship's  port  of  dis6harge  in  Europe,  with 
leave  to  touch,  stay  and  trade  at  all  or  any  ports  or  places  whatsoever 
and  wheresoever  in  the  East  Indies,  Persia,  or  elsewhere,  &c,  upon 

({)  Lavabre  t.  TTt/fon,  Doug.  284. 

ut)  Foster  v.  WilmeTj  Str.  1249  j  Thelluuon  v.  ^«ryi«*on,  Doug.  361 ;  KewUjf  r.  Eymj 
2  H.  Bl.  343. 

(/)  Beulton  ▼.  AUnuU^  1  M.  ft  S.  46.  (m)  MtUuh  r.  Andrem,  2  H.  ft  S.  27. 

* 

(1^  Qumre^  whether  a  detention  at  sea  to  sare  a  Teasel  in  distress,  is  such  a  deviatioa 
as  discharges  the  underwriters  ?  M(u<m  v.  The  Blatreau,  2  Cranch's  Rep.  420.  If  th« 
detention  be  for  several  days,  with  a  view  to  salve  the  cargo  of  the  vessel  in  distress,  bbA 
part  of  it  be  taken  out,  and  a  part  of  the  crew  of  the  salving  vessel  navigate  the  vesKl 
in  distress  into  port  with  a  view  to  the  profit  of  salvage,  the  underwriters  on  the  salTing 
vessel  are  discharged,  and  the  owners  become  their  own  insurers,  and  are  entitled  to  s 
portion  of  the  salvage.    lb. 

(2)  V7here  the  master  intends  to  deviate  by  putting  into  an  intermediate  port,  and 
actually  puts  in  there,  the  insured  may  nevertheless  show  that  neeesniif  and  not  the  on- 
ginal  intention  was  the  immediate  cause.    Hobari  v.  Noricn^  8  Pick.  159. 
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goods  in  certain  ships,  beginning  the  adventure  from  the  loading  thereof 
aboard  the  said  ships ;"  the-ship  took  in  part  of  her  cargo  at  Batayia, 
and  then  went  to  Sourabaya,  another  port  in  the  East  Indies,  (not  in 
the  course  of  a  voyage  from  Batavia  to  Europe,  and  not  mentio'ned  by 
name  in  the  policy,)  and  took  in  other  goods ;  then  returned  to  Batavia, 
whence  she  afterwards  sailed  to  Europe,  and  was  lost  by  perils  of  the 
sea:  it  was  hoIden,(n)  that  Sourabaya,  being  a  place  in  the  East  Indies, 
might  be  considered  as  a  loading  port  or  termintis  a  quoy  within  the 
meaning  of  the  policy ;  and  consequently  that  the  going  there  was  not 
a  deviation,  and  the  goods  there  taken  on  board  were  protected. 

In  a  policy  on  ship  and  freight,  it  is  not  an  implied  condition  that  the 
ship  shall  not  trade  in  the  course  of  her  voyage,  if  that  may  be  done 
without  deviation  or  delay,  or  otherwise  increasing  the  risk  of  the 
underwriters.  Hence,  where  a  ship  was  compelled  in  the 
*cour8e  of  her  voyage  to  enter  a  port,  for  the  purpose  of  [  *1016  ] 
obtaining  a  necessary  stock  of  provisions,  which  she  could 
not  obtam  before  in  the  usual  course,  by  reason  of  a  scarcity  at  her  load- 
ing ports,  and  during  her  justifiable  stay  in  the  port  so  entered  for  that 
purpose,  she  took  on  board  bullion  for  freight,  the  jury  having  found 
that  no  delay  in  the  voyage  was  occasioned  thereby;  it  was  holden,(o) 
not  to  avoid  the  policy.  So  where  a  ship  had  liberty  to  touch  at  a 
port;  it  was  holden,( j>)  not  to  be  any  deviation  to  take  in  a  quantity  of 
salt  during  her  stay  there,  the  ship  not  having  thereby  exceeded  the 
period  allowed  for  her  remaining  there.  N.  In  this  case  a  communica- 
tion had  been  made  to  the  underwriter  that  the  ship  was  to  touch  for 
the  purpose  of  trade.  It  seems,  however,  that  the  words  ^^  liberty  to 
touch"  will  not  authorize  a  ^neral  trading.(gr)  See  further  on  this 
subject,  Phelps  v.  Auldjoj  2  uampb.  850.(1)  Assumpsit  on  a  policy 
on  freight  of  a  ship  at  and  from  Grenada  to  London.  It  was  proved 
that  there  is  only  one  custom-house  for  the  whole  island  of  Grenada, 
that  the  vessel  arrived  in  safety  at  Grenada,  and  discharged  parts  of 
her  outward  cargo  at  three  different  bays,  and  she  was  proceeding  to  a 
fourth  to  discharge  the  residue  of  her  outward  cargo,  and  take  in  part 
of  her  homeward  cargo,  when  she  was  lost  by  perils  of  the  sea :  it  was 
hoIden,(r)  that  the  vessel,  at  the  time  of  the  loss,  was  proceeding  to 
this  fourth  bay  for  a  purpose  connected  with  the  voyage  insured,  and, 
consequently,  that  it  was  not  a  deviation. 

There  has  been  much  doubt  whether  a  deviation,  for  the  purpose  of 
succouring  a  vessel  in  distress,  will  avoid  the  policy.     In  Lawrence  v. 
Syd€hotham^{%)  Lord  EUenlorough  expressly  avoided  giving  any  judg- 
ment on  the  point,  which  has  not  yet  arisen  directly  in  a  court  of  law;^ 
but  the  inclination  of  his  opinion  (which  will  probably  be  followed  by* 
the  courts)  was,  that  when  such  a  case  did  arise,  it  would  be  found  to 


Hunter  v.  Leaihlejf,  10  B.  &  G.  868.    Affirmed  on  error,  7  Bingh.  617. 

Rome  V.  Bdl^  9  East,  196,  recognised  in  Laroche  v.  Oswin,  12  East,  131. 
(p)  Urquhart  v.  Barnard^  1  Taant.  450. 
{g)  Per  Sir  JT.  Monoid,  8.  C,  1  Taant.  466. 
(r)  Warrt  ▼.  MUUr,  (in  error,)  4  B.  &  G.  638.  («)  6  Bast,  62. 


(1)  And  see  Maryland  Int,  Co,  v.  Le  Roy^  7  Granch's  Rep.  26 ;  Bvghe9  v.  Union  Int, 
Co,j  3  Wheat  Rep.  169. 
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be  for  the  general  benefit  of  all  insurers,  to  allow  sudi  saooour  tobe 
given  without  imputing  deviation  to  the  succouring  ship. 

2.  Seaworthine99. — In  every  marine  insurance,  whether  on  ship  or 
goods,  there  is  an  implied  warranty,  that  the  ship  is  seaworthy  at  the 
commencement  of  the  rt9k^{t)  or,  in  the  language  of  the  charterparty, 
tight,  stanch,  and  strong.(l)  Any  defect,  which  may  endanger  the 
ship,  thoush  unknown  to  the  assured,  will  discharge  the  underwriter ; 
for  it  is  the  duty  of  the  assured  to  provide  a  good  ship  in  such  state 
and  condition  as  to  be  able  to  perform  the  destined  vovage,  t.  e.  sea- 
worthy.(2)    As  to  any  decay  to  which  the  loss  of  the  ship  may  be  at- 

(t)  HoUingsworth  v.  Brodrick^  7  A.  &  E.  4Y,  Pattesotij  J.  "  I  do  dot  know  of  any  dis- 
tinction on  account  of  the  risk  being  for  time." 

(1)  When  a  ghtp  is  insured  for  a  voyage  it  is  the  duty  of  the  owner  to  keep  her  so- 
worthy,  if  in  his  power ;  and  if  rendered  otherwise  by  damage  to  her  hull,  sails,  equip- 
ments or  crew,  to  repair  the  loss  as  soon  as  he  convenieutly  can ;  and  if  he  negierti  to 
do  so,  and  in  consequence  a  loss  ensaeSj  the  underwriters  are  discharged.  Faddeek 
▼.  Franklm  Ins.  Co,y  11  Pick.  227  ;  ffaaard  ?.  N.  E,  Itu.  Co,^  8  Pet  557.  Non-compli- 
ance with  the  act  of  congress  requiring  every  vessel  bound  across  the  Atlantic  to  hsTc 
under  deck  a  certain  quantity  of  water,  &c.,  does  not  ipso  facto  render  the  vessel  unscs- 
worthy  or  the  voyage  illegal,  so  as  to  avoid  the  policy.  Warren  v.  Jfor.  Ine.  Co^  13  PicL 
618. 

In  every  insurance,  on  ship  or  on  goods  there  is  an  implied  warranty,  that  the  sMp 
shall  be  seaworthy  when  the  risk  commences;  and  whether  a  ship  be  seaworthy,  iis 
matter  of  fact  for  the  jury.     Hudson  v.  WUliamsony  Const  Rep.  360 ;  if  she  be  not  so 
the  contract  is  void,  and  the  premium  is  to  be  returned.    Porter  v.  Buuey^  1  Mass.  435 ; 
Taylor  v.  LoweU^  3  Id.  331  j  Merchants  Ins,  Co,  v.  Clapp^  11  Pick.  56 ;  Paddock  x.Fra^- 
lin  Ins.  Co.j  lb.  277.    In  every  contract  of  insurance  on  cargo,  there  is  an  implied 
warranty  that  the  ship  is  seaworthy.  lb.  Slarbuek  v.  New  England  Ins.  Co.,  19  Pick.  198. 
Sea«  worthiness  is  an  implied  warranty  in  a  policy,  relating  to  the  commencement  of  the 
risk.    Am.  Ins.  Co.  v.  Offden,  15  Wend.  532  ;  Talcot  v.  Commercial  Ins.  Co.y  2  Johns.  124; 
Talcot  V.  Marine  Ins.  Co.^  lb.  130.     It  is  always  in^lied,  and  not  at  the  risk  of  the  under- 
writers.    Barnwell  v.  Churchy  1  Gaines,  217.    It  is  sufficient  on  a  question  of  sesworthi- 
nesB,  if  the  vessel  was  fit  to  perform  the  voyage  insured  as  to  ordinary  perils;  the 
underwriters  are  bound  as  to  extraordinary  perils.   Watson  v.  Ins,  Co.  of  North  Amsneoy  t 
Wash.  G.  C.  480.    If  a  vessel  be  seaworthy  at  the  time  of  sailing,  it  is  not  necessaiythat 
she  be  so  at  the  inception  of  the  risk.    Taylor  v.  Lowell^  3  Mass.  331 ;  Merchants  In.  €e.r. 
Clappf  1 1  Pick.  56 ;  Paddoek  v.  FrankUn  Ins.  Co.^  1 1  Pick.  227.  The  kiw  implies  seaworthi- 
II6S8  only  at  the  commencement  of  the  voyage ;  and  if  repaired  afterwards  in  the  couneof 
the  voyagQ  only  due  diligence  is  necessary  to  render  her  seaworthy.   Peters  v.  Pkanix  /w. 
Co.,  3  S.  &  R.  25 ;  Hudson  v.  Williamson^  3  Brev.  342.    A  vessel  becoming  nnseawortby 
during  her  voyage  is  not  a  breach  of  the  implied  warranty ;  and  of  a  neglect  to  keep  hef 
seaworthy  the  insurer  can  take  advantage  only  when  a  loss  occurs  therefrom.  Staritui  r. 
New  England  Ins.  Co.,  19  Pick.  198.     The  presumption  is  that  a  vessel  continues  sc^ 
worthy  if  she  was  so  at  the  inception  of  the  risk.     Martin  v.  Pishing  Ins.  Co.,  29  Rich.  389. 
A  vessel  which  is  insured  out  and  home,  and  which  departa  with  competent  officers  and 
crew,  does  not  become  unsea  worthy  by  reason  of  the  masters  becoming  incompetent  at  a 
foreign  port  to  command  the  vessel;  and  if  the  vessel  sails  from  such  port,  under  his  com- 
mand, the  mate  not  taking  command,  from  want  of  judgment  or  even  ftom  culpable  ne^- 
.  gence,  and  is  lost  on  the  homeward  passage,  the  insurer  is  not  discharged,  though  thelos 
may  be  caused  by  the  master's  incapacity.    Ccpdand  v.  New  England  Ins,  Co.,  2  Met  431 
In  the  insurance  of  a  vessel  on  time,  the  warranty  of  seaworthiness  is  complied  with,  if  tke 
vessel  be  in  an  unexceptionable  condition  at  the  commencement  of  the  risk ;  and  her 
being  subsequently  injured  and  not  properly  refitted  at  an  intermediate  port^  does  sc^ 
discharge  the  insurer  from  subsequent  loss  not  occasioned  by  the  omission.    Americs^ 
Ins.  Co.  V.  Ogden,  20  Wend.  287.     In  a  question  of  seaworthiness  it  belongs  pecuUarlj 
to  the  jury  to  weigh  all  matters  of  evidence ;  and  where  there  has  been  evidence  on  both 
sides,  the  court  will  not  disturb  the  verdict,  even  if  contrary  to  the  weight  of  evidcnee, 
unless  the  preponderance  is  such  as  to  induce  the  belief  that  the  jury  must  have  mistaken 
the  evidence.     FuUer  v.  Alexander,  1  Brevard,  149 ;   Union  Ins.  Co.  v.  Caldu:ell,  Da  J!ey, 
B.  G.,  263. 

(2)  See  Silva  v.  Low^  1  Johns.  Gas.  184;  Taleot  v.  Mar.  Ins,  Co.,  2  Johns.  Rep.  130. 
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tribnted,  the  question  will  be,  whether  the  same  commenced 
previously  *to  or  after  the  insurance  made.  If  a  ship,  in  a  [  *1017  ] 
short  time  after  having  sailed,  become  leaky,  and  founders, 
or  is  obliged  to  return  to  port,  there  not  having  been  any  storm,  exter- 
nal accident,  or  cause  adequate  to  the  producing  such  effect,  it  may  be 
presumed  that  she  was  not,  at  the  time  of  sailing,  seaworthy :  but  the 
conclusion,  in  all  cases  of  this  kind,  is  to  be  drawn  by  the  jury,  to  whom 
the  several  circumstances  are  to  be  submitted.(l)  If  the  ship  be  in- 
sured at  and  from  a  port,  although  in  want  of  repairs,  she  is  protected 
by  the  policy,  whilst  in  the  port.  The  condition  that  she  shall  be  sea- 
worthy for  the  voyage,  does  not  attach  until  her  sailing,  (t^)  Where  a 
ship  is  insured  at  and  from  a  foreign  port,  it  is  necessarv  that  she  should 
have  once  been  at  the  place  in  good  safety ;  for  if  she  arrives  at  the 
outward  port  so  shattered  as  to  be  a  mere  wreck,  a  policy  on  the  home- 
ward voyage  never  attaches.(2;.) 

In  Franco  y.  NcUuschy  1  Tyrw.  &  Gr.  401,  where,  in  an  action  on  a 
policy,  the  loss  was  alleged  to  be  by  perils  of  the  sea,  and  the  defendant 
pleaded,  that  the  ship  at  the  commencement  of  the  risk  was  unsea- 
worthy ;  Parke,  B.,  observed,  that  it  had  been  laid  down  in  Parker  v. 
PotUj  3  Dow.  28,  that  it  must  be  taken  primd  facie  that  a  ship  is 
seaworthy  at  the  commencement  of  the  risk ;  but  that  if,  soon  after  her 

(tt)  Annm  y.  Woodman,  3  Taunt.  299.  {x)  Farmeter  y.  Couamt,  2  Camp.  235. 

(1)  Where  a  policy  upon  a  yessel  contains  a  clause,  "that  if  the  vessel,  after  a  regular 
sorvej,  shall  be  condemned  for  being  unsound  or  rotten,  the  underwriters  shall  not  be 
bound  to  pay  the  subscription  on  this  policy,-"  a  report  of  surveyors  that  the  vessel  was 
onsouud  and  rotten,  but  not  expressly  referring  to  the  commencement  of  the  voyage,  is 
not  snfficient  to  discharge  the  underwriters.  Mar,  Ins.  Co.  of  Alex.  v.  Wilsej  3  Cranch*s 
Rep.  187.  And  see  Haffr.  Mar.  Ins.  Co.,  8  Johns.  Rep.  163;  Oarriguez  v.  Cozf,  1  Binn. 
Rep.  592 ;  Armroyd  v.  Union  Int.  Co.,  2  Id.  394 ;  Steinmetz  v.  U.  8.  Int.  Co.,  2  Serg.  k 
Rawle's  Rep.  293 ;  Jcmney  v.  Columbia  Ins.  Co.,  10  Wheat.  411.  See  Dorr  y.  The  Pacific 
Ins.  Co.,  7  Id.  581. 

Where  a  ship,  insured,  was  surveyed  during  the  voyage,  and  condemned  as  not  worth 
repairing,  and  in  an  action  on  the  policy,  the  underwriters  defended  on  the  gpronnd  of 
unseaworthiness,  it  was  held,  that  the  production  of  ^he  survey  was  not  essential  to  the 
support  of  the  action.    MiicheU  v.  If.  E.  Ins.  Co.,  6  Pick.  117. 

In  an  action  for  a  total  loss  of  freight  on  a  policy  containing  the  usual  special  agree- 
ment, *'  that  if  the  vessel  on  a  regular  survey  should  be  declared  unseaworthy  or  incapable 
of  prosecuting  her  voyage  by  reason  of  being  unsound  or  rotten,  the  insurers  should  not 
be  bound,"  defendants  pleaded  that  the  vessel,  on  her  outward  voyage,  sought  a  port  of 
necessity ;  "  that  a  regfular  survey  was  had,"  and  it  was  found  and  declared  that  certain 
parts  of  her  specified  were  rotten  ;  that  other  parts  specified  were  so  defective  that  they 
would  necessarily  require  to  be  shifted;  that  the  probable  cost  of  the  repairs  would  be 
$3000,  and  that,  '*  in  the  opinion  of  the  surveyors,  the  vessel  was  unworthy  of  repairs 
and  would  not  sell  for  the  amount  of  her  bills,"  and  recommended  a  sale  at  auction. 
Held,  that  the  plea  was  good  and  that  the  facts  were  tantamount  to  a  declaration  of 
onseaworthiness.    Rogers  v.  Niag.  Ins.  Co.,  2  Hall,  86. 

The  want  of  seaworthiness  at  the  commencement  of  the  voyage  is  a  sufficient  defence 
to  insurers  on  the  vessel,  although  she  arrived  in  safety  at  her  port  of  destination. 
Preseott  v.  Union  Ins.  Co.,  1  Whart.  399.  Where  there  is  no  contradictory  testimony  as 
to  the  facts  the  jury  are  properly  instructed  that  "  if  the  facts  are  as  stated  in  the  protest, 
that  the  vessel  began  to  leak  as  soon  as  she  began  to  sail  or  soon  after,  and  continued 
to  leak  up  to  the  time  of  the  storm  or  any  fortuitous  accident,  and  would  in  consequence 
thereof  have  required  repairs,  although  there  had  been  no  storm,"  the  law  says  she  was 
unseaworthy,  and  the  court  is  right  in  not  leaving  it  to  the  jury  to  presume  seaworthi- 
ness or  otherwise.    lb.    See  Paddock  v.  Frank.  Ins.  Co.,  11  Pick.  227. 
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Bailing,  it  appears  that  she  is  not  sound  or  fit  for  sea,  'withont  adequate 
cause  of  stress  of  weather,  &c.,  to  account  for  it,  the  rational  inference 
is,  that  notwithstanding  appearances,  she  waa  not  seaworthy  when  the 
voyage  commenced. 

Bj  the  new  rules,  which  see  aniey  p.  122,  unseaworthiness,  misrepre 
sentation,  concealment,  deviation,  and  various  other  defences  most  be 
pleaded.  And  semblej  that  the  burthen  of  proving  unseaworthiness, 
lies  on  the  defendant.  See  the  opinion  of  Baron  Parke,  in  the  forego- 
ing case  o(  Franco  v.  NatuBch, 

It  is  also  an  implied  condition,  that  the  ship  insured  shall  be  far- 

nished  with  every  article  necessary  for  the  purpose  of  safe  navigation 

during  her  voyage,  L  e.  properly  equipped  with  sails,(^)  a  sufficient 

number  of    hands    on  board,(l)  an  able   captain,  skilfiol 

[  *1018  ]  ^pilots  and  a  crew  of  competent  skilL(2)(2)  In  an  action  on  a 

policy  of  insurance  on  ship  and  goods  from  Stettin  to  London, 

^  in  which  the  plaintiff  declared  upon  a  loss,  by  reason  of  the  vessel  sink- 
ing before  she  had  been  moored  twenty-four  hours,  in  consequence  of  an 
anchor  having  been  driven  into  her  ;  it  appeared,  that  the  captain  had 
taken  a  pilot  on  board  at  Orfordness,  on  entering  the  river  Thames, 
who  had  quitted  her  at  Half-way  Reach ;  after  which,  and  before  she 
had  come  to  her  moorings  higher  up  the  river,  the  accident  happened 
which  occasioned  the  loss,  and  in  consequence  of  which  the  vessel  filled 
with  water,  before  she  had  been  moored  twenty-four  hours;  but  the  pre- 
cise time  at  which  the  damage  was  sustained  within  those  limits,  or  bj 
what  particular  default,  was  not  ascertained.  The  captain  had  also  left 
the  ship  before  the  time  of  the  actual  loss.  It  was  holden,(a)  that  the 
underwriter  was  discharged ;  Lord  Kenyon,  C.  J.,  observing,  that  in 
this  case  the  captain  did  not  perform  his  duty ;  for  he  had  no  pilot  on 
board  at  the  time  when  the  accident  happened ;  and  it  is  one  of  the 
things  implied  in  contracts  of  this  kind,  that  there  shall  be  some  person 
on  board  the  ship  apparently  qualified  to  navigate  her.     If  thean- 

/  derwriters  had  been  previously  informed,  that  there  would  be  no 
pilot  on  board  during  the  ship's  sailing  up  the  river  Thames,  probablj 
they  would  not  have  undertaken  the  risk.  On  the  ground  therefore, 
that  there  was  no  pilot  on  board  the  vessel  when  the  accident  happened, 


[r; 


Wedderbum  r.  Bellf  1  Campb.  1. 

Per  Lord  Tenierden^  G.  J.,  in  Shore  T.  BmtaUy  7  B.  &  G.  798,  n. 
a)  Law  T.  HollmgnDorth^  7  T.  R.  160. 


(1)  In  Hunter  y.  PoUt^  London  Sittings  after  Trin.  T.  46  Geo.  III.,  Lord  EUnhonm^ 
G.  J.,  said,  that  the  vessel  must  not  only  be  seaworthy,  but  the  crew  must  be  adequte 
to  discharge  the  ordinary  duties,  and  to  meet  the  usual  dangers  to  which  she  is  exposed. 
"Underwriters  are  responsible  for  the  misconduct  or  negligence  of  the  captaiit  aei 
crew;  but  the  owner,  as  a  condition  precedent,  is  bound  to  provide  a  crew  of  competeal 
skill."  Per  Lord  Tenterden,  C.  J.,  Shore  v.  BentaU,  7  B.  &  G.  798,  n.  If  the  captain  of  a 
vessel,  about  to  enter  a  foreign  harbour,  uses  due  diligence  to  obtain  a  pilot  and  fiuls, 
and  then  in  the  exercise  of  a,fair  discretion  attempts  to  enter,  and  the  vessel  is  lost,  the 
underwriter  is  responsible  for  the  loss.     PhiUipe  v.  Headlam^  2  B.  Jt  Ad.  380. 

(2)  See  Stocker  v.  Merrimack  Int,  Co.^  6  Mass.  Rep.  220;  Cleavdand  v.  Union  Ine.  C»v 
8  Id.  308;  Brazier  v.  Clap,  5  Id.  1 ;  Silva  v.  Low,  1  Johns.  Gas.  184 ;  TreadwtU  v.  Unia^ 
Ins,  Co.,  6  Gowen,  270;  JTLanahan  v.  The  Univereal  Iru.  Co.,  1  Peters,  170. 
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he  was  of  opinion  that  the  underwriter  was  di8charged.(l) 

This  decision  may  be  maintainable  on  the  ground  *of  an  im-  [  *1019  J 

plied  warranty  to  observe  the  positive  requisitions  of  an  act 

of  parliament ;  but  if  it  is  to  be  taken  as  an  authority,  that  the  implied 

warranty  on  the  part  of  the  assured,  extends  to  acts  of  negligence  on 

the  part  of  the  master  and  crew,  throughout  the  voyage,  it  cannot  be 

supported  against  the  weight  of  later  authorities.(() 

When  the  assured  have  once  provided  a  sufScient  crew,  the  negligent 
absence  of  all  the  crew,  at  the  time  of  the  loss,  is  not,((?)  any  breach 
of  the  implied  warranty  that  the  ship  shall  be  properly  manned.(2) 
The  principle(c2)  established  by  the  more  recent  decisions  is,  that  if  the 
vessel,  crew,  and  equipments  be  originally  sufficient,  the  assured  has 
done  all  that  he  has  contracted  to  do,  and  is  not  responsible  for  the 
subsequent  deficiency  occasioned  by  any  neglect  or  misconduct  of  the 
master  or  crew ;  and  there  is  no  distinction  between  a  time  policy  and 
another.  So  a  plea  to  an  action  on  a  policy  that  the  ship  became  un- 
seaworthy  after  the  voyage  commenced,  and  might  have  been  made 
seaworthy  with  reasonable  care,  was  holden  insufficient  on  demurrer, 
assigning  for  cause,  that  it  was  not  averred  in  the  plea,  that  the  loss 
was  in  anywise  caused  by  reason  of  the  plaintiff  not  repairing,  amend- 
ing, or  rendering  the  said  ship  8eaworthy.(e) 

Where  a  vessel,  engaged  in  the  southern  whale  and  seal  fishery,  and 
with  liberty  to  chase  and  capture  prizes,  was  insured  in  August,  1807, 

(h)  Per  Tmdal,  G.  J.,  delivering  the  judgment  of  the  Ezch.  Gh.,  in  Sadler  ▼.  JHxonj  8 
M.  k  W.  900,  affirming  Dixon  y.  Sadler,  5  M.  &  W.  406. 

(c)  Buek  V.  R.  Exeh.  Ate.,  2  B.  &  A.  73. 

(d)  Per  Parke,  B.,  deliyering  judgment  of  the  court  in  Dixon  v.  Sadler,  6  M.  &  W.  405, 
aflSnned  in  Exch.  Gh.,  8  M.  &.W.  900. 

(«)•  EoUingworth  v.  Brodrick,  7  A.  &  E.  40. 

■ 

(1)  Another  question  was  agitated,  vtiar.  whether  the  defendant  would  have  heen  answer- 
able, if  there  had  heen  a  pilot  on  hoard,  whom  the  captain  believed  to  be  of  sufficient 
Blcill,  but  who  was  not  duly  qualified  under  stat.  6  Geo.  II.  c.  20.  The  court  declined 
giving  an  opinion,  as  in  the  case  before  them  no  pilot  was  on  board.  Pilotage  from 
Dover,  Deal,  and  the  Isle  of  Thanet,  up  the  rivers  Thames  and  Med  way,  is  regulated  by 
statutes  3  Geo.  T.  c.  13,  7  Geo.  I.  c.  21,  and  43  Geo.  III.  c.  162.  Pilotage  down  the 
Thames,  and  through  the  North  Ghannel,  to  or  by  Orfordness,  and  round  the  Long 
Sand-Head  into  the  Downs,  and  down  the  South  Ghannel  into  the  Downs,  and  from  or 
by  Orfordness  up  the  North  Ghannel  and  the  Thames  and  Medway,  by  stat.  6  Geo.  II.  c. 
20;  and  pilotage  into  or  out  of  the  port  of  Liverpool,  by  stat.  37  Geo.  III.  c.  78.  See 
also  modem  regpilations  as  to  pilots  in  later  statutes,  47  Geo.  III.  sess.  2,  c.  70.  Local, 
48  Geo.  III.  c.  104,  continued  and  amended  by  62  Geo.  III.  c.  87 ;  6  Geo.  IV.  c.  126. 
This  statute  will  be  found  in  the  Appendix  to  the  6th  edition  of  the  Law  relative  to 
Merchant  Ships,  published  by  Mr.  J.  H.  Abbott,  p.  630  to  672.  The  6th  section,  which 
enacts  that  it  shall  be  lawful  for  the  Trinity  House  of  Hull  and  Newcastle  to  appoint 
sub-commissioners  of  pilotage  to  examine  and  license  pilots,  is  permissive  and  not 
imperative.  BeUby,  q.  t.  v.  Baper,  3  B.  &  Ad.  284.  The  6  Geo.  IV.  c.  125,  has  been 
amended  by  9  Geo.  IV.  c.  86,  and  extended  and  altered  by  stat.  3  &  4  Vict.  c.  68.  See 
on  the  construction  of  the  6  Geo.  IV.  c.  126,  Lueey  y.  Ingram,  6  M.  ft  W.  302 ;  Beilby  v. 
Scott,  7  M.  &  W.  93. 

(2)  There  is  no  implied  warran^  of  seaworthiness,  except  at  the  commencement  of 
the  voyage.  Peters  v.  Phcenix  Ine.  do.,  3  Serg.  k  Rawle,  Rep.  26.  It  is  an  implied  war- 
ranty that  relates  to  the  commencement  of  the  risk,  and  if  broken,  discharges  insurer; 
but  if  broken  after  the  risk  has  commenced  it  does  not  discharge  from  tubsequent  loss, 
unless  such  loss  be  a  consequence  of  it.  Am.  Ine.  Co.  v.  Ogden^  16  Wend.  532;  PreeeoU 
T.  UnUm  Ine,  Co.,  1  Whart.  399. 
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■ 

with  a  retrospect  to  the  Ist  of  AnguBt,  1806,  although  at  the  time  of 
her  insurance  she  was  not  competent  to  pursue  all  the  purposes  of  her 
voyage,  her  crew  being  reduced  by  death  and  casualties ;  yet  if  sk 
had  a  competent  force  to  pursue  any  part  of  her  ^adventure,  and  eoidd 
be  safely  navigated  home,  she  is  to  be  deemed  seaworthy.(/)  I 

5.  Ite'a9%urance,{\) 

Re-assurance  is  a  contract  made  by  the  first  insurer  or  underwriter, 
with  a  view  of  securing  himself  from  a  risk,  by  throwing  it  on  other 
underwriters,  who  are  termed  re-assurers.  This  is  allowed  in  almost  aD 
the  trading  countries  in  Europe,  and  was  permitted  by  the  law  of  Eng- 
land, until  the  stat.  19  Geo.  11.  c.  37,  by  the  fourth  section  of  whioi 
re-assurance  is  prohibited,  except  in  three  cases :  1.  The  insol- 

*1020  ]  vencjr ;  2.  The  bankruptcy ;  8.  The  death  of  the  insurer;  *»nd 
even  in  these  cases,  it  must  be  expressed  in  the  policy  to  be 
a  re-assurance,  and  the  re-assurance  must  not  exceed  the  amount  of  the 
sum  before  assured. 

Although  the  first  section  of  the  above-mentioned  statute  does  not 
extend  to  foreign  8hips,(^)  yet  the  fourth  section  does.  Oonseqnentlj 
a  re-assurance,  even  by  a  foreigner,  on  a  foreign  ship,  is  illegal. 

6.  Wager  Policy — Stat.  19   Geo.  II.  c.  37. — Interest  of  Atwrd 

An  insurance  being  a  contract  of  indemnity,  its  object  is  not  to  make 
a  positive  gain,  but  to  avert  a  possible  loss.  Hence,  as  a  person  cannot 
be  said  to  be  indemnified  against  a  loss  which  can  never  happen  to  hiio, 
a  policy  without  interest  is  not  an  insurance,  but  a  mere  wager  onlj. 
Such  policy,  therefore,  is  properly  denominated  a  wager  policy.  Al- 
though contradictory  decisions  are  to  be  found  in  the  booKS  as  to  the 
legality  of  wager  policies,  before  the  statute  19  Geo.  II.,  yet  they  have 
been  recognized  as  legal  contracts  by  modern  judges ;  and  it  seeios  nof 


i 


f)  Hueki  ▼.  ThomUmy  Holt's  N.  P.  C.  30,  C.  B.,  Qibb9,  C.  J. 

g)  Andrie  v.  FUleher,  2  T.  R.  161. 


(1)  On  a  re-assurance,  no  abandonment  is  necessary,  though  the  first  assured  H> 
abandoned  to  his  insurer,  and  the  re-assurer  is  liable  to  the  assurer  for  aU  costs  6oM.i& 
Incurred  in  defending  the  suit  by  the  original  assured.  Hatiie  v.  Dtptyter^  3  Cuaes. 
190.  Re-insurers  may  malce  the  same  defence  and  take  the  same  objections  as  the  on- 
ginal  insurers  might  in  a  suit  upon  the  first  policy.  New  York  S.  M,  In$.  O.  t.  PniK- 
tion  Int.  Co. J  1  Story,  458.  The  party  re-assured  is  entitled  to  recover  a  full  indemBity 
for  the  entire  loss  sustained  by  him,  and  also  for  the  costs  and  expenses  which  lie  to 
reasonably  and  necessarily  incurred  in  order  to  protect  himself,  and  to  entitle  hia  to 
recoTery  over  against  the  re-insurers  ;  especially  is  this  true,  in  a  case  ^here  the  re- 
insurers have  notice  that  a  suit  has  been  commenced,  and  that  they  will  be  looked  to  iff 
the  costs  and  expenses,  and  make  no  objection.  lb.  Unless  an  underwriter,  obtaioisf 
a  policy  of  re-insurance,  communicates  such  information  as  he  possesses  in  reference  to  tbe 
character  of  the  party  assured,  the  policy  will  be  void,  bowery  Int.  Co.  v.  Fire  /«-  CS' 
17  Wend.  359.  Where  in  a  contract  of  re-insurance,  a  policy  in  the  common  fonois 
used,  the  requirements  of  the  contract  that  the  parties  shall  give  notice,  render  as 
account  signed  with  their  own  hands,  and  verified  by  their  oath,  ftc,  are  snffictestlr 
complied  with  if  the  party  originally  assured  gives  notice,  &c.,  to  his  immediate  assBreR, 
who  forthwith  transmit  such  notice,  &c.,  to  the  underwriters  on  the  policy  of  re-inso^ 
ance.    lb. 
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to  be  admitted, (A)  that  by  tlie  law  of  merchants,  and  particniarlj  by  the 
law  of  England,  as  it  stood  at  the  time  of  passing  the  act  19  Geo.  II.,  a 
wager  policy,  in  which  the  parties,  by  express  terms,  such  as  the  words 
— "interest  or  no  interest,"  or  "without  proof  of  interest,"  disclaimed 
the  intention  of  making  a  contract  of  indemnity,  was  then  (contrary  to 
older  determinations,)  deemed  a  valid  contract  of  insurance  ;(1)  but  that 
a  policy  containing  no  such  clause,  disclaiming  or  dispensing  with  the 
proof  .of  interest,  was  to  be  considered  as  a  contract  of  indemnity  only, 
upon  which  the  assured  could  never  recover  without  proof  of  an  inter- 
e8t.(2)  But  it  having  been  found  by  experience,  that  the  making  aa- 
snrances,  "interest  or  no  interest,  or  without  further  poof  of  interest 
than  the  policy,*'  had  been  productive  of  many  pernicious  practices,  and 
by  introducing  a  mischievous  kind  of  gaming  or  wagering  under  the 
pretence  of  assuring  the  risk  on  shipping  and  fair  trade,  the  institution, 
and  laudable  design  of  making  assurances  had  been  perverted  ;(8)  and 
that  which  was  intended  for  the  encouragement  of  trade  and  navigation,, 
had,  in  many  instances,  become  destructive  to  the  same  :  it 
was  *enacted,  by  stat.  19  Geo.  II.  c.  87,  s.  1,  "  That  no  [  *1021  ] 
assurances  should  be  made  by  any  persons,  bodies  corporate 
or  politic,  on  any  ships  belonging  to  his  majesty,  or  any  of  his  9tt&- 
je€t8y{4)  on  any  goods  laden,  or  to  be  laden  on  board  such  ships,  inter- 
est or  no  interest,  or  without  further  proof  of  interest  than  the  policy, 

(h)  See  the  opinion  of  Chamhre,  J.,  in  Lueena  t.  Craufurdy  3  Bos.  k  Pal.  101. 


(1)  See  S.  P.  Juhd  v.  Churchy  2  Johns.  Cas.  333 ;  Abbot  ▼.  Sebor,  3  Id.  39  ,•  CUndining 
y.  Church,  3  Gaines'  Rep.  141. 

(2]  This  opinion  of  Chambrtf  J.,  is  confirmed  by  an  obseryation  of  Lord  ffardwiekej  in 
a  case  which  was  decided  before  the  passing  of  the  stat.  19  Geo.  IL  c.  37.  Speaking 
of  the  difference  between  insurances  from  fire  and  marine  insurances,  he  says,  "  in  the 
insurance  of  ships,  'interest  or  no  interest'  is  almost  constantly  inserted,  and  if  not 
iruertedj  you  cannot  recover,  unless  you  prove  a  property."  Per  Lord  ffardtnckcj  C.,  in 
the  SadUrt'  Company  v.  Badeoek,  2  Atk.  656. 

^3)  There  cannot,  in  strictness,  be  a  gaming  policy  under  the  law  of  Massachusetts, 
unless  both  parties  intend  to  game  or  wager.  If  one  party  intends  a  gaming  or  wager 
policy,  and  procures  the  other  to  underwrite  it  as  a  policy  on  interest,  the  policy  is  void 
for  fi^ud.  AUop  y.  ln»,  Co.j  I  Sumner,  451.  If,  however,  both  parties  intend  a  policy 
on  interest,  and  the  insured  has  a  substantial  interest  in  the  property  on  board,  and 
there  is  an  oyer-valuation  of  the  property,  made  bond  fide,  and  not  with  an  intention  to 
defraud,  the  policy  is  good.  lb.  But  if  an  oyer-yaluation  of  the  property  insured  is 
made,  with  intent  to  defraud  or  mislead  the  underwriter,  the  policy  is  void.  lb.  In 
case  of  an  oTer-valuation,  bond  fide  made,  if  the  underwriter  agrees  to  the  valuation,  he 
is  estopped  to  go  into  a  consideration  of  the  actual  value,  lb.  A  policy  was  under- 
written for  "  $10,000,  on  profits  on  merchandise,  on  board  a  brig  from  G.  to  B.,  free  of 
average  and  salvage,  and  the  policy  to  be  the  only  proof  of  interest  required."  Held, 
that  it  was  not  to  be  deemed  a  gaming  policy,  the  insured  having  property  on  board, 
and  neither  he  nor  the  underwriter  intending  to  insure  a  wager  policy,  but  a  policy  on 
interest  lb.  A  policy  of  insurance  on  property  already  covered  by  a  prior  policy,  is 
a  wager  policy,  and  void.     Amory  v.  Oilman,  2  Mass.  1. 

(4)  In  consequence  of  these  words,  it  has  been  holden,  that  this  section  does  not  apply 
to  the  case  of  foreign  ships,  and  that  insurances,  ''interest  or  no  interest,"  may  be  made 
upon  them.  TlielluMonY.  Fletcher,  Doug.  315.  And  although  the  words  "interest  or  no 
interest"  are  omitted  in  the  policy  on  a  foreign  ship,  yet  in  declaring  on  such  policy,  it 
is  not  necessary  to  aver  that  the  assured  had  an  interest.  Craufurd  v.  Hunter,  8  T.  B. 
13 ;  Nantes  v.  Thompton,  2  East,  385. 
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or  bj  waj  of  gaming  or  wageriDg,  or  without  benefit  of  8al?age  to  tbe 
assurer,  and  tbat  such  assurance  should  be  void."  But  by  sect  2,  it  k 
provided,  '^  That  insurances  on  private  ships  of  war,  fitted  out  by  any 
of  his  majesty's  subjects,  solely  to  cruise  against  his  enemies,  may  be 
made  by  or  for  the  owners  thereof,  interest  or  no  interest,  free  of 
average,  and  without  benefit  of  salvage  to  the  insurer."  And  by  sect  3, 
it  is  also  provided,  '^  That  any  efiects,  from  any  port  or  places  in  Eu- 
rope or  America,  in  possession  of  the  crowns  of  Spain  and  Portugal, 
may  be  insured  in  the  same  manner  as  if  this  act  had  not  been 
made."  Having  detailed  the  provisions  of  the  stat.  19  Geo.  II.  c.  37, 
it  will  be  necessary  briefly  to  consider  what  that  interest  is,  the  pTote^ 
tion  of  which  is  the  proper  object  of  a  policy  of  assurance.  And  tkn 
is  to  be  collected  from  considering  what  is  the  nature  of  such  contract(t) 
Now  insurance  is  a  contract  by  which  the  one  party,  in  consideration  of 
a  price  paid  to  him  adequate  to  the  risk,  becomes  security  to  the  othar, 
that  he  shall  not  suiTer  loss  or  damage  by  the  happening  of  the  peiik 
specified  to  certain  things,  which  may  be  exposed  to  them.  This  being 
the  general  nature  of  the  contract,  it  follows,  that  it  is  applicable  to 

Srotect  persons  against  uncertain  events,  which  may  in  anywise  be  of 
isadvantage  to  them ;  not  only  those  persons,  to  whom  positive  loss  may 
arise  by  such  events  occasioning  the  deprivation  of  that  which  they  nuj 
possess,  but  those  also,  who,  in  consequence  of  such  events,  may  hsfe 
intercepted  from  them  the  advantage  or  profit  which,  but  for  soeh 
events,  they  would  acquire  according  to  the  ordinary  and  probaUe 
course  of  things.     That  a  person  must  somehow  or  other  be  interested 
in  the  preservation  of  the  subject-matter  exposed  to  perils,  followa, 
from  the  nature  of  this  contract,  when  not  used  as  a  mode  of  wager, 
but  as  applicable  to  the  purposes  for  which  it  was  originally  introdamd; 
but  to  confine  it  to  the  protection  of  the  interest  wnich  arises  ont  of 
property,  is  adding  a  restriction  to  the  contract  which  do0 
[  *1022  ]  not  arise  out  of  its  nature.     Interest,  *therefore,  with  refer- 
ence to  the  subject  under  consideration,  does  not  necessarOj 
imply  a  right  to  the  whole,  or  a  part  of  a  thing,  nor  necessarily  and 
exclusively  that  which  may  be  the  subject  of  privation,  but  the  haviiig 
some  relation  to,  or  concern  in,  the  subject  of  the  insurance,  which  re- 
lation or  concern,  by  the  happening  of  the  perils  insured  against,  nuj 
be  so  affected  as  to  produce  a  damage  to  the  person  insuring;  and  where 
a  person  is  so  circumstanced,  with  respect  to  matters  exposed  tp  certain 
risks,  as  to  have  a  moral  certainty  of  advantage  but  for  those  risb,  be 
may  be  said  to  be  interested  in  the  safety  of  the  thing.     Having  en- 
deavoured to  explain  the  nature  of  an  insurable  interest,  it  will  be  pro- 
per to  add,  that  it  is  not  necessary  such  interest  should  be  indefeasible; 
for  the  consignee  of  goods  under  a  bill  of  lading  has  an  insurable  in- 
terest in  such  goods,  although  they  may  be  stopped  in  transitu  on 
their  passage  home.(A:)     So  also  has  an  executor  before  probate.   ^ 
like  manner  it  has  been  holden,  that  where  a  ship  was  taken  asprixeby 

(t)  Per  Lawrenecy  J.,  in  Lueena  t.  Craufurd,  D.  P.,  2  Bos.  k  Pal.  N.  R.  300,  where  this 
subject  is  very  elaborately  discussed. 

{k)  Per  Lord  EUenbaroughf  0.  J.,  11  Bast,  628. 
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the  conjoint  forces  of  the  army  and  navy,  the  captors,  before  condem- 
nation, had  an  insurable  interest  under  stat.  45  Geo.  III.  c.  72,  s.  3, 
whereby  the  orown  gave  up  its  right  in  the  prize  to  the  captors,  although 
Buch  interest  was  defeasible,  as  well  by  the  release  of  the  crown,  as 
the  adjudication  of  the  Court  of  Admiralty.(Z)  The  owner  of  a  ship, 
who  has  chartered  her  for  a  particular  voyage,  has  an  insurable  interest 
in  the  ship  during  that  voyage,  although  the  charterparty  contain  a 
stipniation,  that,  in  case  the  ship  be  lost,  \he  charterer  shall  pay  the 
owner  the  estimated  value  of  the  8hip.(m)  Assumpsit  on  a  policy  of 
insurance.  The  plaintiffs  were  entitled,  under  a  verbal  agreement,  to  a 
cargo  on  board  a  ship  when  it  should  arrive  at  port.  The  ship  was  lost 
at  sea :  it  was  holden,(n)  that  the  plaintiffs  had  no  insurable  interest  in 
the  goods,  as  the  contract  which  they  had  entered  into,  being  verbal 
only,  was  incapable  of  being  enforced.(l) 


X.  Evidence^  p.  1022;  DamageSyp.  1028. 

In  order  to  support  his  action,  the  plaintiff  must  be  prepared  with 
the  following  proof: — 1.  The  policy  must  be  produced  in  evidence,  and 
the  subscription  of  the  defendant  must  be  proved.  2.  Evidence  must 
be  given  of  the  interest  of  the  insured  in  the  subject-matter  of  the  in- 
Burance  at  the  time  of  the  loss.(o)(2)  In  insurances  upon  ships,  the 
mere  fact  of  the  possession  of  the  assured,  as  owners,  is  sufficient  j?rm<2 
facie  evidence  of  owner8hip,(^)  without  the  aid  of  any  documentary 
proof  or  title  deeds  on  the  subject,  such  as  the  bill  of 
*6ale  or  ship's  register,  unless  such  further  evidence  is  ren-  [^1023] 
dered  necessary  in  support  of  the  primd  facie  evidence  of 
ownership,  in  consequence  of  the  abduction  of  some  contrary  proof 
on  the  other  side.  As  in  an  action  on  a  policy  of  insurance  on  freight, 
where  the  interest  in  a  ship  and  its  earnings  were  alleged  to  be  in  n>ur 
persons,  who  were  partners  in  trade,  and  it  was  proved  by  the  plaintiffs, 
that  the  ship  had  been  paid  for  by  all  the  four  partners ;  but  the  defen- 
dant having  produced  the  register,  wherein  the  ship  was  registered  in 
the  names  of  two  of  the  partners  only ;  it  was  holden,(9)  that  as  the 

(/)  Stirling  v.  Vauffhafty  11  Baat,  619;  2  Campb.  225;  8,  C,  cited  in  RoberUon  and 
others  v.  Hamilton,  B.  R.  M.  52  Geo..  III. 
(m)  Hobb9  V.  Hannamy  3  Campb.  93.  (n)  StockdaU  v.  Dunlop,  6  M.  &  W.  224. 

(0)  Clay  ▼.  jETarritonj  10  B.  &  0.  106. 

(p)  JSodertson  v.  French,  4  East,  136.    See  also,  Thonuu  v.  FoylCj  5  Esp.  N.  P.  0.  8S. 
{q)  Camden  ▼.  Anderson,  6  T.  R.  709,  recognized  by  Le  Blane,  J.,  in  Marsh  y.  Robin- 
son, B.  R.,  London  Sittings  after  H.  T.  42  Qeo.  III.,  4  Esp.  N.  P.  G.  98. 

(1)  Under  the  form  of  policy  in  Massachusetts,  it  has  been  repeatedly  determined 
there,  that  none  but  the  parties  to  the  insurance,  or  their  personal  representatives,  can 
recover  upon  the  contract;  and  they  must  prore  an  interest  in  the  property  at  the  time 
the  loss  happened.  Carrol  t.  Boston  Marine  Ins,  Co,,  8  Mass.  Rep.  515.  In  Pennsylva- 
nia, the  main  principles  of  the  stat.  Geo.  2,  c.  37,  have  been  adopted  by  the  courts  and 
by  commercial  usage;  and  it  is  settled  that  a  wager  policy  is  invalid.  Friehelt  v.  Ins. 
Co.  of  North  America,  3  Yeates's  Rep.  464;  Adams  y.  Fennsylvania  Ins.  Co,,  1  Rawle,  97. 
In  New  York,  the  principles  of  the  statute  have  not  been  adopted,  and  the  common  law 
doctrine  as  to  wager  policies  seems  to  prevail.  Juhel  v.  Church,  2  Johns.  Cas.  333 ; 
Abbott  V.  Sebor,  3  Id.  39 ;  Glendining  v.  Church,  3  Gaines'  Rep.  141 ;  Buchanan  t.  Ocean 
Ins.  Co.,  6  Cow.  319. 

(2)  See  2  C^reenl.  on  Evid.  {  378,  st  seq, 

VOL.  n. — ^26 
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title  to  freight  arose  only  from  oivnership,  and  the  renter  was  eonclu- 
sive  evidence  that  only  two  were  owners,  and  as  there  was  not  any  count 
in  the  declaration,  stating  the  interest  to  be  in  two  only,  the  plaintifi 
could  not  recover.  In  Amery  v.  BogerSy  1  Esp,  N.  P.  C.  207,  where 
an  action  was  brouffht  on  a  policy  of  insurance  on  a  ship.  Lord  Kenyan^ 
G.  J.,  was  of  opinion,  that  the  proof  of  the  assured  having  exercised 
acts  of  ownership,  in  directing  the  loading,  &c.,  of  the  ship,  and  pay- 
ing the  people  employed,  was  sufficient  proof  of  interest.  And  in 
3V Andrew  v.  Bell^  1  £sp.  N,  P.  G.  878,  where  the  insurance  was  on  a 
ship  and  her  cargo,  the  plaintiff,  in  order  to  prove  interest,  produced 
the  bill  of  lading,  and  the  captain  proved  that  it  was  his  bill  of  lading 
and  that  he  had  the  goods  specified  m  it  on  board ;  Lord  Kenyanj  C.  J., 
held  that  the  interest  was  sufficiently  proved.  Where  the  plaintifi  de- 
clared on  a  policy  of  assurance,(r)  ana  averred  that  they  were  the  per- 
sons residing  in  UrecU  Britain  who  received  the  order  far  and  effected  tlie 
insurance ;  this  was  considered  as  a  material  averment,  and  not  sus- 
tained by  evidence  of  a  letter  received  by  them  after  the  policy  wu 
effected,  directing  them  to  make  assurance;  although  the  policy  vaa 
originally  on  goods  on  board  the  ship  called  The  Jinn,  or  ahipSy  or  bj 
whatsoever  other  name  the  ship  should  be  named ;  and  the  plaintiffs, 
upon  the  receipt  of  the  letter,  procured  a  memorandum  to  be  made  on 
the  policy,  si^ed  by  the  defendant,  declaring  the  interest  to  be  on  board 
the  Herald,  the  ship  mentioned  in  the  letter.  In  insurances  upon  goods, 
the  mere  production  of  a  bill  of  parcels  from  the  seller  abroad,  with  the 
receipt  to  it,  and  proof  of  his  hand- writing,  has  been  holden(«)  to  be 
sufficient  proof  of  the  interest  of  the  assured.  In  a  declaration  on  ft 
policy  of  insurance  effected  by  the  plaintiff,(t}  as  agent  of  A.  and  B.,  it 
was  averred,  ^^  that  A.  and  B.,  at  the  time  of  effecting  the  policy,  and 
thence  until  the  time  of  the  loss,  were  interested  in  the  goods  insured, 
to  a  large  amount^  to  wity  to  the  amount  of  all  the  money  ever  i$isurei 

thereon.**  At  the  trial  it  appeared  that,  at  the  time  when  the 
[^^1024]   policy  was  effected,  another  person  was  jointly  ^interested  in 

the  goods,  together  with  A.  and  B .  The  court  were  of  opinion, 
that  although  A.  and  B.  had  not  an  exclusive  interest,  yet  they  had 
such  an  interest  as  would  answer  the  terms  of  the  averment;  CkanHfn^ 
J.,  observing  that  the  averment  in  substance  was  nothing  more  than  that 
the  parties  for  whose  benefit  the  assurance  was  made,  had  an  interest 
in  the  subject  of  that  insurance.  They  were  not  bound  by  the  terms  of 
the  averment  to  show  anything  more  than  that  they  had  an  interest; 
and  if  they  had  shown  an  interest  to  the  extent  of  one  hundredth  part 
of  the  cargo,  it  would  be  sufficient.  The  spirit  of  the  stat.  19  Greo.  IL 
only  required  that  the  policy  should  not  be  a  gaming  policy. 

3.  It  must  be  proved,  that  the  loss  happened  in  the  same  manner  as 
is  stated  in  the  declaration,  that  the  underwriter  may  be  apprized  of 
the  case,  which  he  has  to  encounter  by  evidence.  Goods  were  insured 
at  and  from  Mogadore  to  London.  The  declaration  averred,  **that 
after  the  loading  the  goods,  the  ship  departed  on  her  intended  voyage, 

(r)  BeU  y.  Janton,  1  M.  &  S.  201.        (t)  RuBtd  v.  Boheme^  Str.  1127,  per  Xm,  G.  J. 
(0  Page  y.  /Vy,  2  Bos.  k  Pul.  240.     Bat  see  Bell  y.  An^ley^  16  East,  141,  recogaiied 
ia  Cohen  y.  Hannam^  6  Taunt.  108. 
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and  while  ia  the  course  of  her  said  voyage  was  lost  by  perils  of  the  sea." 
It  was  holdeay(u)  that  this  was  a  material  allegation;  and  therefore,  the 
ship  having  been  lost  while  at  her  moorings,  and  before  the  cargo  was 
completed,  the  insured. could  not  recover.     Where  a  loss  is  averred  to 
be  by  perils  of  the  eea,{x)  and  some  of  the  goods  insured  are  spoiled, 
and  others  saved,  the  expenses  of  the  salvage  may  be  given  in  evidence 
(without  stating  them  specially^  on  this  averment,  as  being  a  damage 
within  the  cause  of  action  as  laid.     If  a  total  loss  of  the  ship  is  stated 
in  the  d6claration,(y^  and  damages  laid  accordingly,  evidence  of  a  partial 
loss  may  be  receivea,  and  the  plaintiff  may  recover  to  the  amount  of 
such  loss  as  he  is  able  to  prove.     Under  an  averment,  that  after  loading 
the  cargo,  the  ship  sailed  on  the  voyage,  and  was  lost,  the  plaintiff 
cannot  recoverfz)  on  proof  that  the  ship,  before  she  had  half  of  her 
cargo  on  board,   was  driven  from  her  moorings   and  lost.     In  an 
action  upon  an  insurance  upon  profits,  the  assured  must  prove  a  loss : 
for  where,  upon  an  insurance  of  profits  of  a  cargo  of  slaves,  valued  at 
4002.,  the  plaintiff  declared  for  a  total  loss  by  perils  of  the  sea,  and 
it  appeared  that  the  vessel  was  wrecked,  whereby  many  of  the  slaves 
were  lost,  but  the  remainder  got  into  the  market,  and  were  there 
sold ;  it  was  holden,(a}  that,  although  the  produce  of  the  slaves  sold 
did  not  give  a  profit  upon  the  whole  adventure,  the  plaintiff  was  not 
entitled  to  recover,  because  it  did  not  appear,  that  if  there  had  been  no* 
shipwreck,  and  all  the  slaves  had  got  to  market,  any  profit  would  have  beea 
produced.(l)    It  is  a  general  rule,  that  nothing  which  depends  on  the 
proceedings  of  a  court  can  be  proved  by  parol  testimony  ;(5)  hence,, 
in  cases  of  capture,  and  recapture,  neither  the  salvage,  nor  the 
^expenses  incurred  for  ascertaining  the  amount  of  the  salvage,  [*1025] 
can  be  otherwise  proved  than  by  producing  the  proceedings  of 
the  Admiralty  Court.  The  copy  of  a  sentence  of  condemnation  of  a  ship 
or  cargo  in  a  foreign  admiralty  court,  is  not  made  admissible  evidence  for 
the  underwriters,  by  being  handed  over  to  them,  by  the  assured,  along 
with  other  papers^  to  satisfy  them  of  the  loss.(c)  A  slip  of  paper,  where- 
in the  names  of  the  underwriters  were  mentioned,  in  the  order  in  which 
they  had  originally  been  applied  to,^<2)  and  had  agreed  to  underwrite,, 
(and  which  was  different  from  that  in  which  their  names  appeared  on. 
the  policy,)  having  been  tendered  in  evidence  to  show  the  true  order  of 
the  names,  for  the  purpose  of  letting  in  evidence  of  a  false  rej^esenta- 
tion  made  to  the  first  underwriter  m  fact ;  the  court  were  of  opinion 
that  such  paper  could  not  be  received  in  evidence,  for  want  of  a  stamp,, 
the  effect  of  the  evidence  being  to  show,  through  the  medium  of  writing, 
that  the  contract  entered  into  between  the  parties  was  different  from 
that  which  it  appeared  to  be  on  the  face  of  the  policy.    In  a  case  where 


AhUbol  y.  Briatow,  2  Marsh.  Rep.  157 ;  6  Taunt.  464,  S.  (7. 
Cory  y.  King^  Ca.  Temp.  Hardw.  B.  R.  304.  (y)  2  Barr.  904. 

z)  Abithol  y.  BristoWj  6  Taunt.  464.  (a)  Bodgtoti  y.  Ohver,  6  Bast,  316. 

b)  TAdluuon  y.  Sheddm,  2  Bos.  h  Pal.  N.  B.  228. 
(c)  Flmdi  y.  AtJnM^  3  Campb.  215.  {d)  Martdm  y.  Beid,  3  Bast,  572. 

(1)  On  a  declaration,  stating  a  loss  by  eapturey  the  plaintiffs  cannot  recoyer  as  on  a 
loss  by  barratry.     CrounUat  y.  Ball^  3  Teates's  Rep.  375. 
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it  appeared  that  a  license  to  trade  with  an  enemj,(e)  granted  abroad, 
had  been  returned,  after  being  used,  to  the  secretary  of  the  govemor 
by  whom  it  was  issued,  and  the  secretary  was  examined,  who  said  that 
he  had,  as  he  believed,  thrown  it  aside  among  the  waste  papers  of  his 
office,  and  did  not  know  what  was  become  of  it;  that  he  had  afterwards 
searched  for,  but  did  not  recollect  the  finding  it,  and  thought  that  he 
had  not  found  it :  it  was  holden,  that  this  was  reasonable  and  proper 
evidence  of  the  loss  of  such  license,  so  as  to  let  in  parol  evidence  of  its 
contents :  the  paper  not  being  considered  as  of  any  further  use  at  the  time, 
and  the  attention  of  the  witness  not  having  been  then  called  partiea- 
larl  V  to  the  circumstances :  and  further,  that  the  witness  might  speak 
to  the  contents  of  the  license  from  memory,  though  he  had  made  an 
entry  of  it  in  his  memorandum-book  for  the  private  information  of  him- 
self and  the  governor,  which  book  was  not  produced,  he  having  given  it 
to  the  governor,  who  was  gone  abroad  without  returning  it  to  him;  for 
such  book,  if  in  court,  would  not  have  been  evidence  per  se,  but  conM 
only  have  been  used  by  the  witness  to  refresh  his  memory.  When  a 
ship  insured  is  captured  in  a  voyage  to  an  enemy's  country,(/)  and  die 
British  license  legalizing  the  voyage  is  lost ;  to  show  that  she  had  snch  a 
license,  it  is  necessary  to  prove  the  loss  of  the  paper  purporting  to  be  a 
a  license  put  on  board  the  ship,  and  to  produce  examinea  copi»  of  the 
order  in  council  for  granting  the  license,  and  of  the  copy  of  the  license 
preserved  in  the  secretary  of  state's  office.  To  support  an  averment  m 
a  declaration  on  a  policy  of  insurance  on  goods,  ^Hhat  the  ship,  with 
the  goods  on  board,  when  at  A.  was  arrested  by  the  persona  exerdsiDf 

the  powers  of  government  there,  and  the  ffoods  were  then  and 
[*1026]   there  by  ^the  said  persons  seized,  detained,  and  confiscated;" 

it  is  enough  to  show,  that  the  goods  were  forcibly  taken  on 
board  the  ship  by  the  officers  of  government,  and  never  delivered  to 
the  consignees ;  without  putting  in  any  sentence  of  condemnatioD.(^) 
To  prove  a  warranty,  that  a  ship  insured  was  of  a  particular  nation,  it 
is  primd  facie  evidence,  that  she  carried  the  flag  of  that  nation  at  tines 
when  she  was  free  from  all  daneer  of  capture,  and  that  the  captain  ad* 
dressed  himself  to  the  consul  of  that  nation  in  a  foreign  port.(A)  The 
production  of  a  letter  dated  abroad,  and  addressed  to  J.  S.  in  England, 
with  the  English  ship-letter  post-mark  upon  it,  which  directed  a  policy 
to  be  effected,  is  sufficient  to  prove  that  J.  S.  was  ^^  the  person  residing 
in  Great  Britain  who  received  the  order  for,  and  effected,  such  policv/XO 
In  an  action  on  a  policy  on  a  voyage  "  to  any  port  in  the  Baltic, '  evi- 


dence was  admitted  to  prove  that  the  Gulf  of  Finland  is  considered,  in 
can  tile  contracts,  as  within  the  Baltic,  although  the  two  seas  are  treated  as 
separate  and  distinct  by  geographers.(A;)(l)  Upon  a  question  concerning 

(e)  Kensington  v.  IngUtf  8  East,  2T3.     •  (/)  Eyre  r.  PaUgravt^  2  Campb.  505. 

}g\  Carruthert  y.  Oray^  3  Campb.  142,  Lord  EUenhorough^  C.  J. 

(h\  Arcanyelo  y.  Thompson^  2  Campb.  620.  (t)  S.  €, 

(k)  Uhde  y.  Waltertj  3  Campb.  16.    See  Moxon  y.  Atkintf  3  Campb.  200. 

(1)  In  an  action  on  a  policy  on  goods  on  board  a  ship,  [Rotheroe  y.  EUon,  Peake^s  X. 
P.  C.  84,  Kenyony  C.  J. ;  Fox  y.  Lwhington^  lb.  n. ;  S.  P.  per  Kenyon,  C.  J.,)  the  master 
and  owner  was  held,  not  a  competent  witness  to  proye  the  ship  seaworthj,  ontil  he  hjud 
been  released  bj  the  owner  of  the  goods. 

In  a  suit  between  insured  and  insurer,  on  a  steamboat  policy,  the  captain  is  a  conpe* 
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the  seaworthiness  of  a  Bhip,(2)  after  the  eyidence  of  persons  who  have 
examined  her  condition,  experienced  shipwrights,  who  never  saw  her, 
may  be  called  on  to  say  whether,  upon  the  facts  sworn  to,  she  was,  in 
their  opinion,  seaworthy  or  not,  in  conformity  to  the  rule  of  evidence, 
that  where  a  matter  of  skill  or  science  is  to  be  decided,  the  jury  may 
be  assisted  by  the  opinion  of  persons  peculiarly  acquainted  with  it  from 
their  professions  or  pursuits.(l)    In  an  action  on  a  policy  on  goods,(97i) 
the  declaration  contained  an  averment  that  the  plaintiffs  were  interested 
in  the  subject-matter  of  insurance ;  the  defendant  meaning  to  dispute 
this  at  the  trial,  gave  them  notice  to  produce  certain  articles  of  agree- 
ment executed  by  the  plaintiffs  and  the  captain  (who  was  not  a  plaintiff.) 
The  instrument  was  produced  in  pursuance  of  the  notice,  when  there 
appeared  to  be  two  subscribing  witnesses  to  it;  the  plaintiffs  insisted 
that  the  defendant  could  not  five  it  in  evidence  without  calling  one  of 
those  witnesses  to  prove  it.     Lord  ElUnborough  being  of  that  opinion, 
the  plaintiffs  recovered.     A  motion  was  made  for  a  new  trial,  on  the 
ground  that  the  instrument  coming  out  of  the  hands  of  the  plaintifis, 
parties  thereto,  upon  notice  to  produce  it,  it  was  not  necessary  to  be 
proved  by  one  of  the  subscribing  witnesses,  according  to  the  rule  laid 
down  in  Rex  v.  MiddUzoy^  2  T.  R.  41 ;  but  Lord  Sllenhorough  said, 
that  that  case,  which  was  much  questioned  at  the  time,  had  been  since 
overruled,  and  that  the  production  of  the  instrument,  in  pursuance  of 
the  notice,  did  not  supersede  the  necessity  of  proving  it  by 
one  of  the  subscribing  witnesses,  if  any,  as  in  ordinary  cases.  [*1027] 
And  Lavrrence^  J.,  said,  that  this  had  been  so  ruled  by  Lord 
Kenv<m^  in  a  subsequent  case  respecting  a  will,  which  the  adverse  party 
in  whose  hands  it  was,  had  notice  to  produce,  and  did  produce  at  the 
trial,  when  it  appeared  that  there  were  subscribing  witnesses  to  it;  and 
Lord  Kenytm  held,  that  the  party  who  gave  the  notice  was  bound  to  call 
one  of  the  subscribing  witnesses  to  prove  the  will.     In  the  present  case, 
however,  the  court  made  the  rule  absolute  for  a  new  trial,  on  payment 
of  costs,  the  defendant  having  made  an  affidavit  of  his  being  surprised, 
and  not  prepared  at  the  trial  for  want  of  knowing  who  the  subscribing 
witnesses  were.(2) 


t 


r/)  Beekwith  v.  Sydebotham,  1  Campb.  116. 

[m)  Oordon  and  othert  y.  Seerttany  8  East,  648 ;  Bate$on  v.  Lewin^  Middlesex  Sittings 
after  H.  T.,  62  Geo.  III.,  Lord  ElUnborough,  G.  J.,  S.  P.;  and  see  CoUma  v.  Bayniun,  1 
Q.  B.  117;4P.  &D.  644. 

tent  witness  for  plaintiff.  ffowdlT,  Com,  Ins,  Co.,  *l  Ohio,  281.  So  in  an  action  against 
an  nnderwriter,  for  a  loss  by  barratry  of  master,  it  was  holden,  that  the  master  could 
not  be  examined  by  the  defendant,  to  prove  that  the  barratry  was  committed  by  the 
consent,  and  with  the  pririty  of  the  owners,  without  a  release  by  the  defendant.    lb. 

Where  a  party  effects  an  insurance  on  account  of  a  third  person  as  his  agent,  but 
-witlioat  any  authority  from  him,  such  third  person,  in  an  action  against  the  underwriters 
for  a  retam  of  premium,  on  being  released  by  the  plaintiffs  from  all  claim  for  the  pre- 
mi  am,  is  a  competent  witness.  Stembaek  y.  Rkindander,  3  Johns.  Gas.  269.  Text  and 
notes  of  former  edition. 

(1)  See  I  Greenl.  Evid,  {{  280-287. 

(2)  The  doctrine  established  in  Oordon  v.  Seeretan,  was  recognized  by  ffeath,  J.,  in 
JVeiherslcn  y.  EdgmgUm,  2  Gampb.  94,  and  there  applied  to  an  agreement  not  under  seal. 

Bat  although  the  mere  possession  of  an  instrument  does  not  dispense  with  the  necessity, 
'vrhich  lies  on  the  party  calling  for  it,  of  producing  the  attesting  witness,  yet  where  a 
person  is  called  on  to  produce  a  deed  to  which  he  is  a  party,  and  under  which  he  claims 
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[*1028]  The  plea  of  alien  enem j,  which  goes  merely  in  ^sahilitj  *of 
the  person,  must  be  supported  by  the  strictest  proof.  Hence, 
it  is  not  sufficient  merely  to  show  that  some  time  before  action  was 
brought,  the  party  was  domiciled  in  a  territory  which  has  become  hos- 
tile, without  showing  that  he  was  a  native  of  that  territory,  or  hving 
there,  at  the  time  of  action  brought. (n)  The  opinion  of  the  underwri- 
ters as  to  the  materiality  of  communicating  information  as  to  a  particu- 
lar fact,  previously  to  the  effecting  a  policy,  is  not  admi88ible(o)  in  e?i- 
dence.  The  materiality  of  such  a  communication  is  a  question  for  the 
jury.(;)) 

Jbamages.—Bj  stat.  3  A;  4  Will.  IV.  c.  42,  [14th  August,  1888,]  s. 
29,  the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages, 
may,  if  they  shall  think  fit,  give  damaees  in  the  nature  of  interest  over 
and 'above  the  money  recoverable  in  all  actions  on  policies  of  assurance 
made  after  the  passing  of  this  act. 

XI.  Premium — Betum  of. 

The  general  rule(g)  is,  that  the  broker  is  the  debtor  of  the  under- 
writer for  the  premiums,  and  the  underwriter  the  debtor  of  the  assured 
for  the  loss. 

In  cases  where  the  contract  of  insurance  is  void,  as  on  the  ground  of 
non-compliance  with  a  warranty,  e.g.  to  sail  with  convoy,  seaworthinefis 
or  the  like,  and  fraud  cannot  be  imputed  to  the  a88urea,(l)  the  assured 

Sffarman  y.  Kitiffttorij  3  Campb.  153. 
Campbell  y,  Rickardt,  2  Ner.  k  M.  542;  6  B.  &  Ad.  840,  8,  C.         {p)  51  C. 
(q)  Per  Lord  TmUrdm^  C.  J.,  SeoU  v.  Irving^  1  B.  &  Ad.  612. 

to  hold  an  estate,  and  he  produces  it,  it  shall  be  taken  to  be  a  good  deed,  so  &r  as 
relates  to  the  execution,  as  against  himself.  Pearce  y.  Hooper ^  3  Taunt  60;  Roey.  If«^ 
ibn«,  4  A.  &  B.  86,  S.  P. ;  5  Ney.  k  Mann.  434,  S.  6^.,  by  name  of  Doe  y.  W.  See  abo, 
Orr  y.  Morriee^  3  Brod.  k  Bingh.  139 ;  where  it  was  holden,  in  an  action  for  use  and 
occupation  of  premises,  against  the  assignees  of  a  bankrupt,  that  the  deed  of  assignmait 
of  the  bankrupt's  effects,  produced  by  the  defendants,  at  the  trial,  under  a  notice  froa 
the  plaintiff,  was  admissible  in  evidence,  without  proof  of  the  execution  by  the  subsaibnif 
witness,  as  it  appeared  that  one  of  the  assignees  had  continued  to  occupy  the  prcnacs 
for  some  time  after  the  bankruptcy.  See  also,  Burnett  y.  Lynch^  5  B.  &  C.  604,  oa^ 
753.  "It  is  not  competent  to  a  party,  who  has  taken  under  a  deed  all  the  interest  w^ck 
that  deed  was  calculated  to  giye,  to  dispute  its  due  execution,  although  at  the  time  wbea 
the  deed  is  produced,  he  has  not  any  existing  interest  under  it"  Per  BayUy^  J.  K. 
This  was  an  action  by  a  lessee  against  the  assignee  of  a  lease,  and  the  plaintiff  haTisf 
proyed  the  execution  of  the  counterpart,  the  defendant  put  in  the  original  lease,  which 
was  produced  by  a  person  to  whom  he  had  assigned  it ;  it  was  holden,  that  it  was  vA 
necessary  for  the  plaintiff  to  call  the  subscribing  witness.  See  also.  Doe  d,  TSfmdmU^ 
others  y.  Heming  and  othert^  6  B.  &  C.  28,  where  the  attorney  for  the  lessors  of  tbeplsis- 
tiff  obtained  from  one  of  the  defendants,  (the  tenant  in  possession,)  a  lease  of  the  pze- 
mises,  granted  to  him  for  a  term  not  then  expired,  in  order  to  prevent  the  defendtats 
f^om  setting  it  up  to  defeat  the  action ;  it  was  holden,  that,  as  the  lessors  of  the  plaintif 
were  to  derive  a  benefit  fVom  the  possession  of  the  lease,  and  as  the  conduct  of  the  atsor^ 
ney  amounted  to  a  recognition  of  it  as  a  valid  instrument,  when  produced  in  {HirsuaBCt 
of  notice  Arom  the  defendants,  it  might  be  read  without  calling  the  subscribing  witocsB. 
But  if  the  instrument  be  in  the  possession  of  the  party  producing  it  at  the  trial,  the  ^Ka- 
tion  must  be  proved  by  the  subscribing  witness  :  although  the  adverse  party  may  data 
under  the  deed.     Vaeher  and  another ^  AteigneeSf  j'c,  v.  Cocke^  1  B.  &  Ad.  147,  8. 

(I)  The  assured  is  not  entitled  to  a  return  of  premium  where  there  has  been  a  frauds- 
lent  concealment  of  facts,  material  to  the  estimation  of  the  risk.  Iloyt  v.  Gthner^  8  Mass. 
Rep.  336.    The  insured  is  entitled  to  have  the  premium  returned,  if  the  ship  be  proved 
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vIU  be  entitled  to  a  return  of  premium ;  because,  where  the  contraot 
does  not  attach,  there  is  not  any  risk.(l^  ^'  If  the  risk  be  not  run,  though 
it  be  by  neglect,  or  even  hj  fault  of  tne  insured,  yet  the  insurer  shall 
not  retain  the  premium."(r)(2)  "Where  the  risk  has  not  been  run, 
whether  its  not  having  been  run  was  owing  to  the  fault,  pleasure,  or 
will  of  the  insured,  or  to  any  other  cause,  the  premium  shall  be  return- 
ed; because  a  policy  of  insurance  is  a  contract  of  indemnity >  The  un- 
derwriter receives  a  premium  for  running  the  risk  of  indemnifying  the 
assured,  and  to  whatever  cause  it  be  owing,  if  he  does  not  run  the  risk, 

(r)  Per  Lord  Man^fieldj  G.  J.,  in  Stevenson  y.  Snow,  3  Burr.  1240. 

to  hare  been  unseaworthy.  Porter  v.  Buesey^  1  Mass.  435.  Under  a  declaration  on  the 
nsnal  naoney  counts,  if  the  jury  find  theyessel  to  have  been  unseaworthy,  and  the  policy 
thereby  avoided,  they  may  give  a  verdict  for  the  return  of  premium.  Petmiman  v.  Tucker^ 
11  Id.  66;  Foster '^.  U.  States  Ins,  Co,,  11  Pick.  85.  If  a  vessel  was  not  seaworthy 
when  the  risk  insured  commenced,  and  therefore  neither  party  bound  by  the  contract  of 
the  insurance,  the  premium  if  paid,  could  not  be  retained.  Seriba  v.  Ins.  Co.  of  North 
America,  2  V^ash.  G.  G.  107.  A  verdict  having  been  rendered  that  a  policy  was  void, 
from  the  unseaworthiness  of  the  vessel,  the  court  will  not  allow  a  new  trial  only  for  that 
the  jury  did  not  find  for  the  return  of  the  premium.  Penniman  v.  Tucker,  1 1  Mass.  66. 
If  the  interest  of  the  insured  be  found  short  of  the  amount  insured,  part  of  the  premium 
must  be  repaid.  Finney  v.  Warren  Ins.  Co.,  1  Met.  16.  VThere  a  policy  divides  a  voyage 
into  distinct  risks,  affixing  a  separate  premium  for  each,  and  after  the  first  risk,  the 
vessel  is  destroyed  by  fraud  of  the  assured,  whereby  the  other  risks  are  not  incurred, 
the  assured  may  recover  the  premium  paid  for  such  other  risks.  Waters  v.  Allen,  6  Hill, 
421.  Fraud  is  an  answer  to  an  action  for  a  return  of  the  premium.  Schwartz  v.  U, 
States  Ins.  Co.,  3  Wash.  G.  G.  170.  A  policy  being  made  void  by  fraud  in  the  insured, 
he  cannot  claim  a  retnm  of  the  premium.  Hoyt  v.  Oilman,  8  Mass.  336.  The  insured 
is  not  entitled  to  a  return  of  the  premium  in  a  case  where  the  insurer  has  detected 
fraud.  Himtly  v.  ^S^.  C.  Ins.  Co.,  1  Rep.  Gon.  Gt.  154.  If  the  insured,  by  deception  and 
false  pretences,  induces  others  to  take  a  risk,  which,  had  the  truth  been  disclosed,  they 
would  have  refused,  or  would  have  taken  on  different  terms,  thereby  securing  to  himself 
a  chance  to  claim  an  indemnity  in  case  of  loss,  or  a  return  premium  in  case  of  safe 
arrival,  it  is  such  a  fraud  as  ought  to  defeat  his  claim  to  a  return  of  premium.  Schwartz 
V.  U.  States  Ins.  Co.,  3  Wash.  G.  G.  170.  If  the  policy  were  attached,  the  insurer  has  a 
daim  for  premium  ,*  if  otherwise,  he  has  not.  Cleveland  y.  Fettyplaee,  3  Mass.  392  ;  TVry- 
lor  V.  Lowell,  lb.  331;  Merchant^  Ins.  Co.  v.  Klapp,  11  Pick.  56 ;  Homer  v.  Dorr,  10 
Mass.  26. 

(1)  If  property  is  insured  to  a  larger  amount  than  the  real  value,  the  overplus  premium 
is  recoverable  back  by  the  insured.    Holland  v.  United  Ins.  Co.,  2  Johns.  Gas.  329. 

Where  the  insurer  supposes,  at  the  time  the  insurance  is  made,  that  he  has  an  interest 
in  the  subject-matter,  which  afterwards  turns  out  to  be  a  mistake,  he  is  entitled  to  a 
return,  although  if  he  had  in  fact  been  interested,  the  risk  would  have  attached.  Stein^ 
back  V.  Rhinelander,  3  Johns.  Gas.  269. 

Where  the  plaintiff  declares  for  a  total  loss  on  the  policy,  and  adds  the  usual  money 
counts,  he  is  entitled  to  judgment  for  a  return  of  premium,  if  the  court  is  of  opinion  that 
he  is  not  entitled  to  recover  for  a  total  loss,  on  the  ground  that  the  polhsy  never  attached : 
provided  the  defendants  have  not  compelled  him  to  elect  whether  he  would  proceed  for 
a  return  of  premium  or  not.  And  the  premium  not  having  been  paid  into  court,  the 
plaintiff  will  be  entitled  to  interest  on  it  from  the  commencement  of  the  suit,  or  from  the 
time  when  the  premium  ought  to  have  been  paid  into  court.  Waddinyton  v.  Uhitedlns. 
Co.,  17  Johns.  Rep.  23. 

(2)  A  ship  was  insured  in  a  valued  policy  for  twelve  months,  or  until  her  arrival,  at 
four  and  one-half  per  cent.,  and  at  that  rate  for  a  longer  or  shorter  time,  but  warranting 
two  and  one-half  per  cent,  for  six  months,  and  assured  was  not  to  abandon  for  capture  or 
detention,  till  proof  of  detention,  for  ninety  days.  She  was  captured  just  before  the  expi- 
riilion  of  the  six  months,  and  after  proof  of  detention  for  ninety  days,  was  abandoned. 
Held,  the  abandonment  related  back  to  the  capture,  and  the  underwriters  were  entitled 
to  a  premlam  for  only  six  months.     Loveriny  v.  Mer.  Ins.  Co.,  12  Pick.  348. 


1028  nrsiTEANCX.  I 

the  consideration  for  which  the  premium  or  money  was  put  into  Ids 
hands,  fails,  and  therefore  he  ought  to  return  it.(«)(l) 

An  insurance  was  effected  on  the  12th  of  April,  on  a  cargo  of  cotton, 
then  at  sea,  by  fire  several  policies,  at  fifty  guineas  per  cent. ;  and  on  the 
13th,  news  of  the  vessers  safety  having  arrived,  a  further  insurance  wtf 
(on^t^de effected  by  six  different  policies,  at  ten  and  five  guineas  percent 
The  latter  insurance  added  to  the  former,  exceeded  in  amount  the  value  of 

the  subject-matter  insured,  but  the  former  of  itself  did  not.  ■ 
[*1029]  It  was  hoIden,(t)  that  the  assured  were  ^entitled  to  a  return 
of  premium  on  the  amount  of  the  over  insurance  to  whick 
the  underwriters  who  subscribed  the  policies  of  the  ISth  April  were  to 
contribute  rateably,  in  proportion  to  the  sums  insured  by  tbem  re- 
spectively, (the  amount  of  over  insurance  to  be  ascertained  by  taking 
into  account  all  the  policies,)  but  that  no  return  of  premium  was  to  be 
made  in  respect  of  the  policies  effected  on  the  12th« 

Where  there  is  an  insurance  on  ship  and  freight,  and  the  ship  kai 
arrived  in  safety,  and  earned  freight,  the  assured  cannot  afterwards 
claim  a  return  of  premium,  on  the  ground  that  he  had  no  ineonble 
interest,  on  account  of  a  defect  in  his  title  to  the  ship.(tf)  In  cssei 
where  the  risk  is  entire,  and  has  once  commenced,  as  in  the  case  of  i 
deviation,  there  shall  not  be  any  return  or  apportionment  of  pre- 
mium.(x)(2)  A  ship  was  insured  ^^at  and  from  London  to  any  port  or 
place,  for  twelve  months,  at  92.  per  cent.,  warranted  free  from  capture 
by  the  Americans. ''(y)  The  ship  sailed  from  the  port  of  London  and 
was  taken  by  an  American  privateer  about  two  months  afterwards.  It 
was  contended,  that  a  proportionate  part  of  the  premium  ought  to  be 
returned ;  that  9L  was  much  more  than  adequate  to  the  risk  actnaDj 
run,  viz,  only  two  months.  But  the  court  were  of  opinion  that  there 
ought  not  to  be  a  return  of  premium ;  Lord  Mansfield^  C.  J.,  observing, 
^^  that  there  were  two  general  rules  established,  applicable  to  the  qnes* 
tion :  The  first  is,  that  where  the  risk  has  not  been  run,  whether  its  not 
having  been  run  was  owing  to  the  fault,  pleasure,  or  will  of  the  insured, 
or  to  any  other  cause,  the  premium  shall  be  returned ;  becatise  a  p^fiqf 
of  xn9urance  u  a  contract  of  indemnity.  The  underwriter  receives  a 
premium  for  running  the  risk  of  indemnifying  the  insured ;  and  to 
whatever  cause  it  be  owing,  if  he  does  not  run  tne  risk,  the  considera- 
tion for  which  the  premium  or  money  was  put  into  his  hands,  fails,  and 

(•)  Per  Lord  Mim^ldy  0.  J.,  in  Tjfru  ▼.  FUUhmr^  Cowp.  668.  [This  doctrine  has  bea 
universally  recognized  in  the  courts  of  this  country.  See,  among  other  cases,  the  fol- 
lowing. Delavign  j.  United  Im,  Co  ,  1  Johns.  Cas.  310  ;  Murray  v.  United  Jni.  Cc^  3  Id. 
168  ;  Fitrbee  ▼.  Churchy  3  Id.  159  ;  Riehardt  v.  Mar.  Ifu.  Co.,  3  Johns.  Rep.  307 ;  Murr^ 
V.  Columb.  Im.  Co.^  4  Id.  343 ;  Donath  y.  /fit.  Co.  North  America,  4  Dail.  Rep.  463 ;  Men 
T.  United  Ins.  Co.^  16  Johns.  Rep.  128.] 

(0  FUk  y.  Matterman,  8  M.  &  W.  165. 

(u)  M^CuUoch  y.  Royal  Exchange  Anuranee  Company,  3  Campb.  406. 

(X)  Tyrie  y.  FUtcher,  Cowp.  668 ;  Meyer  v.  Greyton,  B,  R.  East,  24  Qeo.  IIL,  Manh.S^ 

(y)  Tyrii,  y.  Fletcher,  Cowp.  668. 

(1)  Sec  2  Arnonld  on  Ins.  1210. 

(2)  Upon  an  insurance  at  and  from  a  place,  if  an  usage  can  be  proved,  wairantiag* 
division  of  the  risk,  the  insured  will  be  entitled  to  an  apportionment  of  the  premiBm,  is 
case  one  of  the  risks  be  not  run.    Lony  v.  Allan,  B.  R.  L.  25  Geo.  III.,  Marsh.  570. 
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therefore  he  ought  to  return  it.     SncL  Another  rule  is,  that  if  that  risk 
of  the  contract  of  indemnity  has  once  commenced,  there  shall  be  no  ap- 
portionment or  return  of  premium  afterwards.     For  though  the  premium 
18  estimated,  and  the  risk  depends  upon  the  nature  and  length  of  the 
voyage,  yet  if  it  has  commenced,  though  it  be  only  for  twenty-four  hours 
or  less,  the  risk  is  run,  the  contract  is  for  the  whole  entire  risk,  and  no 
part  of  the  consideration  shall  be  returned."     The  same  rules  were  laid 
down  by  Lord  Mansfieldy  C.  J.,  in  Loraine  v.  Thomlinson 
Dong.  587.(1)     *A  ship,  employed  in  the  coasting  trade,  was  [  *1030  ] 
insured  against  capture  for  twelve  months  ;{z)  at  15«.  per  cent, 
per  month,  18L    The  ship  was  lost  in  a  storm,  within  the  first  two 
months.    An  action  having  been  brought  for  the  amount  of  the  pre- 
miom  (182.),  the  defendant  pleaded  non-assumpsit  as  to  all  except  82., 
and  as  to  that  a  tender.     The  jury  found  a  verdict  for  the  defendant 
npon  the  tender,  and  for  the  plaintiff  upon  the  other  issue,  for  the  sum 
of  15/.  subject  to  the  opinion  of  the  court,  whether  he  was  entitled  to 
recover  that  sum  of  15L  or  the  sum  of  SL  only.    It  was  contended,  on 
the  part  of  the  defendant,  that  this  was  not  one  entire  contract  for  a 
year,  but  an  insurance  from  month  to  month  for  twelve  months ;  if  the 
policy  had  been  for  a  year,  or  twelve  months,  and  the  premium  a  gross 
sum,  the  court  could  not  have  apportioned  it,  because  the  risk  in  one 
month  might  be  greater  than  in  another,  but  here  the  parties  have  ap- 
portioned the  premium;  that  the  insurance  was  the  same  as  if  there 
had  been  twelve  policies  for  each  month.     But  per  Lord  Mansfieldj  C. 
J'j  it  is  an  insurance  for  twelve  months,  for  one  gross  sum  of  182. 
They  have  calculated  this  sum  to  be  at  the  rate  of  15«.  per  month. 
But  what  was  to  be  paid  down  ?    Not  15«.  for  the  first  month,  and  so 
from  month  to  month ;  but  182.  at  once.     A  ship  with  her  cargo  was 
insured  '^at  and  from  Honfleur  to  the  coast  of  Angola,  (a)  during  her 
stay  and  trade  there,  at  and  thence  to  her  port  or  ports  of  discharge  in 
St.  Domingo,  and  at  and  from  St.  Domingo  back  to  Honfleur,  at  a 
premiun  of  112.  per  cent."     The  ship  sailed  to  A.,  but  in  this  part  of 
the  voyage  she  was  guilty  of  a  deviation.     It  was  contended,-  on  the 
part  of  the  plaintiff,  that  tnere  oueht  to  be  an  apportionment  and  return 
of  premium:  but  the  court  were  clearly  of  opinion  that  there  ought  not 
to  be  any  return.     Lord  Mansfield^  U.  J.,  said,  the  question  depends 
upon  this:  Whether  the  policy  contains  one  entire  risk  on  one  voyage, 
or  whether  it  is  to  be  split  into  six  different  risks  ?  for,  by  splitting  the 
words,  and  taking  "at,"  and  "from,"  separately,  it  will  make  six ;  viz. 
1.  At  Honfleur;  2.  From  Honfleiir  to  Angola;  3.  At  Angola,  &o. 
The  argument  must  be,  that,  if  the  ship  had  been  taken  between  Hon- 
fleur and  Angola,  there  must  have  been  a  return.     By  an  implied  war- 
ranty, every  ship  must  be  seaworthy,  when  she  first  sails  on  the  voyage 

(z)  Larttine  y.  ThomlmMon,  Doag.  686.  (a)  Bermon  t.  Woodbridge,  Dong.  781. 

(1)  S.  P.  Hendricks  v.  7%«  Com.  Ira,  Co,^  8  Johns.  1.  Where  the  policy  never  attaches  i 
as  if  the  vessel  never  sails  on  the  voyage  insured,  or  if  it  becomes  void  by  the  failure  of 
the  warranty,  there  being  no  actaalAraud,  the  assured  is  entitled  to  a  return  of  the  pre- 
mium.  Murray  v.  Columbian  Ins,  Co,,  4  Id.  443  ;  Richards  v.  Maine  Ins.  Co,,  3  Id.  307. 

Where  the  policy  does  not  attach,  and  there  is  no  ground  to  presume  fraud,  the 
insured  are  entitled  to  a  retom  of  premium.    Fibers  v.  United  Ins,  Co,,  16  Johns.  128. 
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insured,  but  she  need  not  continue  so  throughout  the  voyage :  so  that, 
if  this  is  one  entire  vojage,  if  the  ship  was  seaworthy  when  she  left 
Honfleur,  the  underwriters  would  have  been  liable  though  she  had  not 
been  so  at  Angola,  &;c. ;  but,  according  to  the  construction  contended 
for  on  the  part  of  the  plaintiff,  she  must  have  been  seaworthy,  not  only 
at  the  departure  from  Honfleur,  but  also  when  she  sailed  from  Angola, 
and  when  she  sailed  from  St.  I)omingo.(l)  But  if  the  insurance  be  in 
effect  on  two  or  more  voyages,  and  one  or  more  have  not  commenced, 
there  shall  be  an  apportionment  and  return  of  premium  in  respect  of 
those  voyages  which  have  not  commenced,  as  will  appear  from  the  fol- 
lowing case : — 
[  '^'lOSl  ]  *An  insurance  was  effected  upon  a  ship  at  five  guineas  per 
cent.,(i}  lost  or  not  lost,  at  and  from  London  to  Halifax,  war- 
ranted to  depart  with  convoy  from  Portsmouth  for  the  voyage.(2)  Be- 
fore the  ship  arrived  at  Portsmouth,  the  convoy  was  sone.  Notice  of 
this  was  immediately  given  by  the  assured  to  the  unaerwriter,  and  at 
the  same  time  he  was  also  desired  either  to  make  the  long  insurance,  or 
to  return  part  of  the  premium.  The  jury  found  that  the  usual  settled 
premium,  from  London  to  Portsmouth,  was  one  and  one-half  per  cent, 
and  that  it  was  usual,  in  cases  like  the  present,  for  the  underwriter  to 
return  part  of  the  premium,  but  the  quantum  was  uncertain.  It  was 
stated,  that  the  plaintiff  made  to  the  defendant  an  offer  of  allowing  him 
to  return  one  and  one-half  per  cent,  for  the  risk  from  London  to  Ports- 
mouth. It  was  holden,  that  the  plaintiff  was  entitled  to  recover  such 
part  of  the  premium  as  had  been  given  for  insuring  the  ship  on  the 
voyage  from  Portsmouth  to  Halifax  :  Denison^  J.,  observing,  that  it 
was  most  equitable  that  the  defendant  should  retain  the  premium  for 
such  part  of  the  voyage  only  as  he  had  run  the  risk  of;  that  the  in- 
sured had  a  right  to  have  the  other  part  restored  to  him.  And  this 
was  agreeable  to  the  general  principle  of  actions  for  money  had  and  re- 
ceived to  the  plaintiff's  use ;  where  the  defendant  had  no  right  to 
retain  it,  he  must  refund  it.  Fatter j  J.,  added,  that  there  was  not  any 
consideration  for  the  remainder  of  the  premium,  t.  e.  for  the  voyage 
from  Portsmouth  to  Halifax,  wherein  no  risk  was  run  by  the  insure, 
who  only  insured  the  voyage  with  convoy  ;  therefore  he  had  no  right  to 
retain  the  premium  for  this.  Wilmotj  J.,  said,  that  upon  this  policy 
there  were  two  distinct  points  of  time,  in  effect  two  voyages,  which  were 
clearly  in  the  contemplation  of  the  parties,  and  only  one  of  the  two 
voyages  was  made,  the  other  not  at  all  entered  upon.  It  was  a  condi- 
tional contract,  and  the  second  voyage  was  not  begun,  therefore  the 
premium  must  be  returned ;  for  upon  the  second  part  of  the  voyage  the 

(&)  Stevenson  T.  SnoWf  3  Burr.  1237. 

(1)  Where  cargo  is  insured  on  the  outward  and  homeward  voyages,  the  insured  is  net 
entitled  to  a  return  of  any  portion  of  the  premium,  notwithstanding  there  Is  no  retora 
cargo.  This  rule  is  so  well  established,  that  it  will  not  be  affected  by  aoy  local  osa$e 
to  the  contrary,  in  the  place  where  the  insurance  is  made.  Homer  t.  Doc^  10  Ma^ 
Rep.  26. 

(2)  In  Mr.  J.  Blackstone's  report  of  this  case,  1  Bl.  R.  315,  the  words  of  the  policy  are, 
<'  warranted  to  depart  with  convoy  for  the  voyage/'  omitting  the  words  "  from  Ports- 
mouth." 
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risk  never  took  place.  Lord  Man%jieldy  C.  J.,  commenting  on  the  pre- 
ceding case  in  Tyrie  y.  Fletcher ,  Cowp.  669,  observed,  "  that  the  first 
object  of  insurance  was  from  London  to  Halifax ;  but  if  the  ship  did  not 
depart  from  Portsmouth  with  convoy,  then  there  was  to  be  no  contract 
from  Portsmouth  to  Halifax :  why  then,  the  parties  have  said,  '  We 
make  a  contract  from  London  to  Halifax,  but,  on  a  certain  contingency, 
it  shall  only  be  a  contract  from  London  to  Portsmouth.'  That  contin- 
gency not  happening,  reduced  it  in  fact  to  a  contract  from  London  to 
Portsmouth  only."  All  the  judges,  in  delivering  their  opinion,  laid  the 
stress  upon  the  contract  comprising  two  distinct  conditions, 
and  considering  the  *voyage  as  being  in  fact  two  voyages.  [  *1082  ] 
And  in  Bermon  v.  Woodbridge^  Doug.  790,  the  same  learned 
jadge  observed,  that  in  Stevenson  v.  SnoWj  there  was  a  contingency 
specified  in  the  policy,  upon  the  not  happening  of  which  the  insurance 
would  cease.  It  depended  on  the  contingency  of  the  ship  sailing  with 
convoy  from  Portsmouth,  whether  there  should  be  an  insurance  from  that 
place.  This  necessarily  divided  the  risk,  and  made  two  voyages.  And 
in  Loranie  v.  Thomlinson,  Doug.  587,  Lord  Mansfield  again  remarked, 
that  Stevenson  v.  Snow,  was  decided  on  the  ground  of  there  being  two 
voyages.  The  next  case  in  which  an  apportionment  has  been  allowed,  is 
that  otLong  v.  Allan,  B.  R.  E.  25  Geo.  IIL,  4  Doug.  276;  Park,  589; 
Marsh.  570,  S,  C.  There  the  terms  of  the  policy  were,  "  at  and  from 
Jamaica  to  London,  warranted  to  depart  with  convoy."  The  ship 
sailed  without  any  convoy.  An  express  usage  was  found,  that  on  in- 
surances couched  in  the  same  terms  with  the  policy  in  question,  the 
premium  had  been  returned,  deducting  one-half  per  cent,  if  the  ship 
departed  without  convoy.     The  court  decided  in  favour  of  the  return  of 

Jremium,  on  the  ground  of  the  usage.  In  Rothwell  v.  CooJe^  1  Bos. 
i  Pul.  172,  the  policy  was  on  ship,  "  at  and  from  Hull  to  Bilboa,  war- 
ranted to  depart  from  England  with  convoy ;"  the  ship  sailed  from  Hull 
to  Portsmouth,  and  thence  departed  with  convoy,  which  not  being  direct 
for  Bilboa,  she  afterwards  left,  and  was  captured :  the  warranty  not 
having  been  complied  with,  the  plaintiff  would  have  been  nonsuited,  but 
it  was  insisted  that  he  was  entitled  to  a  verdict  for  the  premium,  which 
was  found  accordingly.  On  motion  to  set  aside  this  verdict,  Eyre^  0. 
J.,  said,  "  The  verdict  now  stands  for  the  return  of  the  whole  premium ; 
and  the  question  is,  whether  it  should  stand  for  the  whole,  for  none,  or 
for  a  part  ?  If  for  a  part,  I  do  not  know  how  we  are  to  settle  it ;  it 
must  depend  on  there  being,  or  not  being,  some  rule  to  be  found  to 
direct  us  in  making  the  decision.  Certain  it  is,  that  if  the  ship  had 
been  lost  in  coming  round  to  Portsmouth,  the  underwriters  would  have 
been  liable ;  it  is  not  therefore  reasonable,  that  they  should  have  been 
so  liable  without  retaining  a  proportion  of  the  premium.  You  should 
inquire  whether  there  is  any  rate  of  premium  among  the  underwriters 
from  Hull  to  Portsmouth,  and  whether  the  premium  has  ever  been  ap- 
portioned where  there  has  been  only  one  insurance,  without  distinguish- 
ing the  different  risks  in  policy.  If  you  can  find  any  rule,  I  recommend 
you  to  adopt  it.  But  if  you  cannot  agree,  we  think  the  whole  premium 
ought  not  to  be  returned ;  and,  therefore,  the  present  verdict  must  be 
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set  acdde,  and  the  case  go  to  a  new  trial."  Rule  absolttte.(l}  Wh^e 
there  is  an  agreement  to  return  part  of  the  premiom,  ''  if  the  ship 
arrivedj'  the  assured  will  be  entitled  to  a  return,  in  the  event  of  an 
arrival  of  the  ship  at  the  port  of  destination,  although  it  should  ap- 
pear, that  the  ship  has  sustained  a  loss  occasioned  by  a  sea 
[  ^1033  ]  risk,(c)  *or  that  the  ship  has  been  captured  and  recaptured, 
and  the  assured  has  been  obliged  to  pay  the  salyage.(d)  But 
every  arrival  of  the  ship  at  the  port  of  her  destination  is  not  an  arrival 
within  the  fair  construction  of  the  agreement ;  such,  for  instance,  as  an 
arrival  in  possession  of  an  enemy  at  a  neutral  port,  to  which  she  was 
insured,  or  an  arrival  at  her  port  in  England  as  the  property  of  other 
persons  after  her  capture.  In  short,  it  must  be  an  arrival  at  the  des- 
tined port  in  the  course  of  her  voya^e.(e)  The  captors  of  a  ship  and 
cargo  effected  an  insurance :  restitution  was  afterwards  awarded  to  the 
owners  (with  the  exception  of  a  small  part  of  the  cargo) ;  it  was  holden, 
that  the  captors  were  not  entitled  to  a  return  of  premium :  for  they  had 
possession  of  the  property  insured ;  and  if  it  were  a  legal  capture,  they 
w^re  entitled ;  if  it  were  not,  the  Court  of  Admiralty  might  amerce 
them  in  the  damages  and  costs.(/)  Policy  at  and  from  Gott^nburgh 
to  Riga  upon  goods  and  ship,  beginning  the  adventure  upon  the  goods 
from  the  loading  thereof  aboard  the  ship  at  Gottenburgh ;  it  appeared 
that  there  were  not  any  goods  laden  at  Gottenburgh,  but  only  at  Lon- 
don :  it  was  holden,(  t^)  that  as  the  risk  upon  the  goods  never  commenced, 
the  plaintiff  was  entitled  to  a  proportional  return  of  premium.  In  the 
preceding  case,  the  adventure  upon  the  goods  is  expressly  mentioned 
to  begin  from  the  loading  at  Gottenburgh ;  but  if  the  place  had  been 
omitted,  the  court  would  nave  intended  a  loading  at  the  place  whence 
the  voyage  commenced.(A)  The  formal  receipt  in  the  policy  is  conclu- 
sive evidence  of  the  receipt  of  the  premium  as  between  the  assured  and 
underwriter  in  an  action  for  the  return  of  the  premium.(t)  Where  the 
assured  or  his  agent(A;)  had  been  guilty  of  fraud,  a«  where  the  assured 
knew  that  the  8nip(Q  was  lost,  at  the  time  of  effecting  the  policy,  the 
premium  cannot  be  recovered ;  and  the  same  rule  holds,  where  the  con- 
tract of  insurance  is  illegal,(m)  unless  the  assured  was  ignorant  of  the 
illegality  at  the  time  of  effectmg  the  insurance  ;M(2)  or  unless  every- 
thing has  been  done  by  the  assured  which  lay  in  nis  power  to  legaliie 
the  voyage ;(o)  though  the  endeavour  has  failed;  and  although  the  ad- 
venture is  never  entered  upon,  yet  there  ought  at  least  to  be  some  formal 


\e)  iSimond  t.  BoydeU^  Doug.  268. 

</)  Aguilar  v.  Rodgert,  7  T.  R.  421.  {e\  Adm.  by  Kenyan^  0.  J.,  S.  C. 

/}  Boehm  y.  BeU^  8  T.  R.  154f  (g)  Homeyer  y.  Luahmgton^  15  Bast,  46. 

[h)  Spitta  y.  Woodman,  2  Taunt.  416.  (t)  DaUeU  y.  Mair,  1  Campb.  632. 

ik)  Chapman  r,  Fraur,  B.  R.  T.  33  Geo.  III.,  Park,  329. 
(/)  Tyler  y.  Home,  London  Sittings  after  H.  T.  25  Geo.  III.,  Lord  3fan$/Uld,  C.  J^ 
Park,  329. 

im)  Lowry  y.  Bourdieu,  and  other  cases,  anUj  voL  i.  p.  93. 
n)  Oom  y.  Bruce,  12  East,  225.  (o)  Heniig  y.  Staniforth,  5  M.  &  S.  122. 

(1)  For  cases  of  diyisible  risks,  see  Ogden  y.  New  York  Firemen  Int.  Ctf.,  12  Johns. 
Rep.  114  ;  Donath  y.  Ins.  Co.  of  North  America,  4  Dall.  Rep.  463. 

(2)  See  Oray  y.  Sime,  3  Wash.  276. 
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rennnciation  of  the  contract  before  the  bringing  the  action.(jt>)  If  the 
language  of  the  policy  be  large  enough  to  comprise  an  illegal  adventure, 
and  the  assured  contemplated  an  illegal  a^enture,  the  underwriter  is 
not  entitled(9)  to  sue  for  the  premium.  A  policy  broker  is  the  agent 
of  both  the  assured  and  underwriter,  and  is  the  trustee  for 
the  ^assured  as  long  as  the  policy  remains  in  his  hands  to  [  *1034  ] 
adjust  and  receive  returns  of  premium  for  him  when  the  events 
have  happened  on  which  they  are  to  be  made.  Hence  the  broker, 
having  notice  that  the  events  have  happened  which  entitled  the  assured 
to  such  returns,  is  authorized  to  deduct  so  much  from  the  gross  amount 
of  the  premiums,  and  to  pay  over  the  difference  only  to  the  under- 
writer.(r)  In  assumpsit,  on  a  policy  of  insurance,(«^  with  a  count  for 
money  had  and  received,  the  defendant  had  not  paid  any  money  into 
court.  The  defence  was,  that  the  ship  was  not  seaworthy ;  on  which 
point,  without  any  direct  evidence  of  fraud,  the  case  was  submitted  to 
the  jury.  General  verdict  for  defendant.  N.  It  was  not  intimated  to 
the  jury,  that  the  plaintiff  was  entitled  to  a  verdict  for  a  return  of  pre- 
mium; on  an  application  to  the  court,  it  was  holden,  that  the  plaintiff 
was  entitled  to  a  verdict  for  the  premium  on  the  count  for  money  had 
and  received ;  but  the  court  hoped,  that  in  future  the  counsel  would  in 
his  opening  demand  the  premium,  in  every  case  where  it  was  intended 
to  insist  upon  it  on  failure  of  his  claim  for  the  loss.  Where  a  total  loss 
is  recovered,  there  cannot  be  a  return  of  premium  for  convoy,  because 
the  total  loss  includes  the  entire  premium  added  to  the  invoice  price.(^) 
Upon  a  mere  misrepresentation  without  fraud,  where  the  risk  never 
attached,  the  assured  is  entitled  to  a  return  of  the  premium.(u)(l) 


XII.  Of  Bottomry  and  Respondentia* 

Bottomry. — An  agreement  entered  into  by  the  owner,  or,  under 
certain  circumstances,  by  the  master  of  a  ship,(2)  whereby,  in  con- 

(p)  Palyart  r.  Leekie,  6  M.  &  S.  290.  (g)  Jenkms  v.  Powers  6  M.  &  S.  282. 

if)  Shee  V.  Clarkson^  12  fiast,  507. 
<)  PenMon  v.  Lu,  G.  B.  M.  41  Geo.  III.,  2  Bob.  k  PaL  330. 
t)  Per  Jnry,  in  Langhom  y.  AUntUt,  4  Taunt.  611. 
u)  Feise  v.  Parkinsoriy  4  Taunt.  640. 

(1)  Where,  bj  a  memorandum  added  to  the  policj  after  the  insurance  was  made,  by 
which  the  underwriter  agreed  for  an  additional  premium  that  a  certain  deviation  (which 
bad  already  taken  place)  should  not  prejudice  the  insurance,  in  which  memorandum  the 
deviation  was  not  stated  according  to  the  real  fact ;  held,  that  as  the  memorandum  was 
an  agreement  by  the  insurer,  and  not  a  warranty  by  the  insured,  and  as  the  risk  had 
been  run,  the  insured  was  not  entitled  to  a  return  of  the  additional  premium.  Oovnm- 
thieldY.  New  York  Ins.  Co,,  3  Johns.  Rep.  142. 

(2)  In  a  foreign  country,  in  the  absence  of  the  owners,  and  in  cases  of  necessity,  the 
master  may  take  up  money  on  bottomry  for  the  use  of  the  ship ;  as  where  a  ship,  being 
on  a  voyage  from  Bengal  to  London,  was  obliged  to  put  back  to  Bombay  to  repair. 
See  the  form  of  bottomry-bond  in  this  case,  in  Abbott  on  Shipping,  601,  6th  ed.,  by 
Shee;  and  see  also  The  Exeter  ^  Whitford,  1  Bob.  A.  B.  176.  The  master  may  hypothecate 
his  cargo  on  freight  for  repairs  in  a  foreign  port,  such  repairs  being  necessary  for  the 
prosecution  of  his  voyage.  The  Oratitudine^  18th  December,  1801,  Sir  W,  Scott,  But  in 
order  to  make  such  an  hypothecation  valid,  it  must  be  expressly  shown  that  the  advances 
were  made  for  repairs  or  supplies  necessary  for  giving  effect  to  the  objects  of  the  voyage, 
or  the  safety  and  security  of  the  ship ;  and  that  the  repairs  could  not  be  procured  upon 
reasonable  terms  with  the  personal  credit  of  the  owner,  independent  of  hypothecation. 
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[*1035]  sideration  of  a  sum  of  money  ^advanced,  (for  the  purpose 
of  enabling  the  borrower  to  fit  out  the  ship,  or  purchase  a 
cargo  for  an  intended  voyage,)  the  borrower  undertakes  to  repay  the 
same  with  a  stipulated  interest,  if  the  voyage  shall  terminate  success- 
fully, and  binds  himself  and  the  ship  and  tackle  for  the  due  perform- 
ance of  the  agreement,  is  termed  bottomry.  The  term  ^^  bottomry"  b 
derived  from  the  original  language  of  the  agreement,  which  merely 
spoke  of  the  keel  or  bottom  of  the  ship ;  but  the  expression  was  always 
considered  as  being  used  figuratively,  viz.  pars  pro  toto.  This  agree- 
ment is  sometimes  made  in  the  form  of  a  deed-poll,  called  a  bill  of  bot- 
tomry, executed  by  the  borrower,  and  sometimes  in  the  form  of  a  bond 
with  a  penalty.  ^'  Instruments  of  bottomry  are  in  use  in  all  countries 
wherein  maritime  commerce  is  carried  on.  The  lender  of  the  money  is 
entitled  to  receive  a  recompense  far  beyond  the  rate  of  legal  interest; 
this  recompense  is  very  properly  called  in  the  civil  law  ^  pericuh  pre- 
tium,'  and  no  person  can  be  entitled  to  it  who  does  not  take  upon  him- 
self the  peril  of  the  voyage ;  but  it  is  not  necessary  that  his  doing  so 
shall  be  declared  expressly,  and  in  terms ;  it  is  sufficient  that  the  lact 
can  be  collected  from  the  language  of  the  instrument  considered  in  all 
its  parts.  It  has  been  said,  that  such  instruments,  being  the  language 
of  commercial  men,  and  not  of  lawyers,  should  receive  a  liberal  con- 
struction, to  give  effect  to  the  intention  of  the  parties."(a;)  An  assured 
on  bottomry  cannot  recover  against  the  underwriter,  unless  there  has 
been  an  actual  total  loss  of  the  ship  ;(y)  for  if  the  ship  exist  in  specie, 
in  the  hands  of  the  owners,  though  under  circumstances  that  would 
entitle  the  assured  on  the  ship  to  abandon,  it  will  prevent  its  being  aa 
utter  loss  within  the  meaning  of  the  bottomry  bond. 

Mespondentia. — If  the  loan  J^  not  upon  the  vessel,  but  upon  the  goods 
and  merchandize,  which  must  necessarily  be  sold  or  exchanged  in  the 
course  of  the  voyage,  then  by  the  terms  of  the  agreement  the  borrower 
only  personally  is  bound  to  answer  the  contract,  who,  therefore,  in  this 

(z)  Per  Lord  Tenterden^  C.  J.,  deliyering  judgment,  Sim<mdt  t.  H6dff9<mj  3  B.  &  Ad.  M| 
on  error  from  G.  B. 

(y)  Thompton  r.  The  Roy.  Exeh.  Ast.  Comp.^  1  M.  &  S.  30. 

The  Aurora^  1  Wheat.  Rep.  96.  A  case  of  neceesity  alone  authorizes  the  master  to  pledge 
his  yessel  by  a  bottomry  bond.  Paiton  y.  The  Bandolph^  Qilpin,  459.  One  part  owner 
cannot  take  from  the  master  such  bond  on  the  other's  share  for  repairs.  lb.  It  is  m 
objection  to  a  bottomry  bond  that  it  was  taken  for  a  larger  amount  than  that  which 
could  properly  be  the  subject  of  such  loan.  It  may  be  good  in  part  and  bad  in  part. 
The  Vtrffirij  8  Peters,  538.  If  a  bottomry  lender,  by  connivance  with  the  masttr  for 
improper  purposes,  advances  his  money  on  a  new  voyage  unauthorized,  it  is  sucb  fmi 
as  vitiates  the  bond.  But  contra^  if  there  be  no  such  connivance.  lb.  A  personal  credit 
in  the  first  instance  to  the  master,  does  not  defeat  the  bond.  lb.  See  Thmdikev.  Ste^^ 
II  Pick.  183.  The  master  of  a  ship  has  authority  by  law  to  pledge  the  credit  of  ba 
owner,  resident  in  England,  for  money  advanced  to  the  master  in  an  English  port  where 
the  owner  has  no  agent,  if  such  advance  of  money  was  necessary  for  the  prosecution  (i 
the  voyagre;  and  whether  it  was  so  or  not  is  a  question  for  the  jury.  Arthur  y.Bertt^ 
6  M.  A  W.  138.  Patteeon,  J.,  in  giving  judgment  in  John  v.  Simona,  2  Q.  B.  425,  saH 
*^  I  held  in  Arthur  v.  Barton^  that  to  justify  the  master  in  borrowing,  it  is  not  neces>i7 
that  the  occasion  should  arise  in  a  foreign  country;  but  the  case  must  be  one  of  piessiBf 
necessity,  and  the  master  and  owner  cannot  communicate  without  very  great  prejudice 
and  delay."  As  to  the  power  of  the  master  to  sell  the  ship,  see  Hunter  v.  Parker^  7  )!• 
&W.  322. 
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case,  is  said  to  take  up  money  at  re8pondentia.(l)  Bottomry  and  res- 
pondentia differ  very  materially  from  a  simple  loan.(2;)  1.  In  the  case 
of  a  loan,  the  money  is  at  the  risk  of  the  borrower,  and  mast  be  repaid 
at  all  events.  Bat  where  money  is  lent  on  bottomry  or  respondentia, 
the  money  is  at  the  risk  of  the  lender  daring  the  voyage.  2.  Upon  a 
loan,  legal  interest  only  can  be  reserved.(2)  But  npon  bottomry  or  res- 
pondentia, any  interest  upon  which  the  parties  agree  may  be  reserved, 
^y  Stat.  7  Geo.  I.  c.  21,  s.  2,  "  all  ^contracts  and  agreements 
made  or  entered  into  by  any  of  his  majesty's  subjects,  or  any  [^1086] 
person  or  persons  in  trust  for  them,  for  the  loan  of  any  money 
by  way  of  bottomry  on  any  ship  or  ships  in  the  service  of  foreigners, 
and  bound  to  or  designed  to  trade  in  the  East  Indies,  are  void."  By 
Stat.  19  Geo.  II.  c.  37,  s.  5,  "all  money  lent  on  bottomiy,  or  at  respon- 
dentia, upon  ships  belonging  to  any  of  his  majesty's  subjects  bound  to 
or  from  the  East  Indies,  must  be  lent  only  on  the  ship,  or  upon  the 
merchandize  on  board,  and  shall  be  so  expressed  in  the  condition  of  the 
bond ;  and  the  benefit  of  salvage  shall  be  allowed  to  the  lender,  who 
alone  shall  have  a  right  to  make  insurance  on  the  money  so  lent ;  and 
no  borrower  of  money  shall  recover  more  than  the  value  of  his  interest 
b  the  ship,  or  in  the  effects  laden  on  board,  exclusive  of  the  money  so 
borrowed;  and  in  case  it  shall  appear  that  the  value  of  his  share  in  the 
ship  or  the  effects  on  board,  does  not  amount  to  the  full  sum  or  sums 
he  has  borrowed  as  aforesaid,  such  borrower  shall  be  responsible  to  the 
lender  for  so  much  of  the  money  borrowed  as  he  has  not  laid  out  on 
the  ship  or  merchandize  laden  thereon,  with  lawful  interest  for  the  same, 
in  the  proportion  the  money  laid  out  shall  bear  to  the  whole  money  lent, 
notwithstanding  the  ship  or  merchandize  shall  be  totally  lost."(3) 

(z)  Manh.  634. 

(1)  See  the  case  of  Conrad  v.  The  Atlantie  Int.  Co.,  1  Peters,  386,  for  a  faU  ezamina- 
tion  of  the  subject  of  respondentia. 

(2)  The  owner  of  a  vessel  under  bottomrj  has  an  insnrable  interest  in  the  vessel,  and 
may  insure  generally,  withoat  describing  his  interest.  Kenny  v.  Clarkson,  I  Johns.  Rep. 
385 ;  Willianu  Y,  Smilhj  2  Gaines'  Rep.  13.  In  Jenninge  v.  Ine,  Co,  Penn.^  it  is  laid  down 
that  a  respondentia  interest  and  a  bottomry  interest  must  both  be  specifically  described  in 
a  policy.  See  also  WelU  v.  PhUad.  Ins,  Co.^  9  S.  &  R.  103.  But  the  owner  of  a  vessel 
hypothecated  for  more  than  her  value  has  not  an  insurable  interest.  Smith  v.  WUliame^ 
2  Gaines'  Gas.  110. 

A  bottomry  is  not  covered  by  an  insurance  on  the  vessel,  unless  expressly  mentioned 
in  the  policy.     Robertson  v.  United  Ins.  Co.,  2  Johns.  Gas.  250. 

(3)  An  agreement  was  made  between  plaintiff  and  defendant  that  the  former  should 
lend  the  latter  $17,000,  on  respondentia,  for  the  voyage  of  a  certain  vessel  from  Liverpool 
to  Ganton,  and  thence  to  Philadelphia,  and  that  "  the  bills  of  lading  outward  for  $17,000 
m  specie,  if  specie  is  shipped,  or  for  $20,000  value  of  goods  at  par  if  specie  is  not  shipped, 
(in  which  case  the  company  shall  only  be  liable  to  average,  and  entitled  to  salvage,  as 
if  it  had  been  a  special  shipment,)  and  the  returns  or  investments  thereof  at  Ganton  or 
elsewhere,  amounting  to  $17,000,  are  to  be  assigned,  Ac,  as  collateral  security  for  the 
payment  of  the  bond,  kc."  The  vessel  sailed  from  Liverpool  with  700  pieces  of  goods, 
to  the  value  of  about  $20,000,  and  on  next  day  was  totally  lost  on  the  coast  of  Ireland, 
in  consequence  of  which  45  of  the  700  were  totally  lost,  and  the  remainder  greatly 
damaged.  Held,  plaintiff  was  not  liable  for  the  damage  to  the  goods  saved,  but  only 
for  those  totally  lost ;  the  meaning  being  that  they  should  be  exempt  from  damage,  as 
they  would  have  been  if  specie  had  been  shipped.  Del.  Ins,  Co.  v.  Archer y  3  Rawie,  216. 
Where  several  persons  had  a  joint  interest  in  a  ship  and  cargo,  in  the  nature  of  a  Hmited 
partnership,  and  an  insurance  company  loaned  money  to  one  of  the  partners,  with  the 
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XIII.  Iniuranee  upon  Lives. 

The  insurance  of  life  is  a  contract  whereby  the  insurer  (a),  in  con- 
sideration of  a  certain  premium,  either  in  a  gross  sum  or  by  anuoal 
payments,  undertakes  to  pay  to  the  person  for  whose  benefit  the  insur- 
ance is  made,  a  stipulated  sum  of  money,  or  an  annuity  equivalent, 
upon  the  death  of  the  person  whose  life  is  insured,  whenever  this  $haU 
happen,  if  the  insurance  be  for  the  whole  life ;  or  in  case  it  shall  hap- 
pen  within  a  certain  period,  if  the  insurance  be  for  a  lesser  term  than 
for  life.  The  utility  of  this  species  of  insurance  is  obvious.  Peraons 
possessed  of  life  incomes  are  hereby  enabled  to  secure,  after  their  death, 
a  competent  provision  for  their  families ;  and  they  are  also  enabled, 
even  in  their  lifetime,  in  cases  of  urgent  necessity,  to  raise  money  by 
way  of  loan,  (which  they  could  not  do  on  mere  personal  securitj); 
for,  by  insuring  their  lives  to  the  amount  of  the  sum  borrowed,  the 
lender  may  be  certain  of  having  repaid  the  money  lent  in  the  event 
of  their  death.  By  these  insurances  also,  the  fines  to  be  paid  upon 
the  renewal  of  leases,  or  on  the  descent  of  copyhold  estates,  may  be 
provided  {oT.{b)  The  making  insurances  on  Uves,  or  other  events, 
wherein  the  insured  had  no  interest,  having  introduced  a  mischieT- 
ous  kind  of  gaming,  it  was  enacted,  by  stat.  14  Geo.  III.  c  48; 
first,  ''That  no  insurance  should  be  made  by  any  person,  bodj 
politic  or  corporate,  on  lives,  or  any  other  event,  wherein  the  per- 
son for  whose  benefit  or  on  whose  account  the  policy  is  made,  his 

no  interest,  or  by  way  of  gaming  or  wagering.  2ndlj, 
[*1037]   *That  in  every  policy  on  lives,  or  other  events,  the  name  of 

the  person  interested,  or  on  whose  account  it  is  made,  must 
be  inserted.  Srdly,  That  no  greater  sum  should  be  recovered  or  re- 
ceived from  the  insurer,  than  the  amount  of  the  interest  of  the  in- 
sured."(l)  Whether  the  insured  has  an  interest  within  the  me&nins  of 
the  preceding  statute,  is  sometimes  the  subject  of  litigation  ;  as  to  which, 
it  has  been  holden,  that  a  creditor  has  an  insurable  interest  in  the  life 
of  his  debtor,  at  least  where  he  has  only  the  personal  secnrity  of  the 
debtor.(<?)(2)  But  although  a  creditor  may  insure  the  life  of  his  debtor 
to  the  extent  of  his  debt,  yet  such  a  contract  is  substantially  a  contract 
of  indemnity  against  the  loss  of  the  debt,((2)  and,  therefore,  if,  after  the 


Marsh.  664.  Jb)  lb. 

[ej  Anderion  y.  l^fte,  Hil.  1796,  per  Lord  JEenyon,  C.  J.,  at  N.  P.,  Park,  G40. 
()  Qodtall  y.  Boldero^  9  East,  12, 

assent  of  the  co-partners,  upon  retpondentiaj  on  his  interest  in  the  cargo  onlj,  and  a  pan 
of  the  cargo  was  afterwards  sold  bj  the  master  for  the  repair  of  the  ship.  Held,  th&t 
the  Insurance  Company  was  entitled  to  claim  a  remuneration  ^o  (onto  out  of  the  pro- 
ceeds of  a  sale  of  the  ship.    Am.  Jru.  Co.  y.  Coster y  3  Paige,  324. 

(1)  Marine  insurances  are  expressly  exempted  from  the  operation  of  this  statate.  Sec 
the  proyiso  in  the  4th  section. 

The  interest  which  a  female  without  property  had  in  the  life  of  a  brother  who  had  sup- 
ported and  educated  her  at  his  own  expense,  and  stood  towards  her  th  loeoparmti^  vas 
held  to  be  an  insurable  interest.    Lord  y.  Daliy  12  Mass.  Rep.  115. 

(2)  See  the  remark  of  Serjeant  MartkaU  on  this  point  in  p.  673,  4,  5.  In  Ready.  R* 
E,  A.  (7.,  Lord  Kenyon  was  of  opinion,  that  a  wife  making  an  insurance  on  her  hosband'i 
life  need  not  proye  that  she  was  interested  therein,  for  it  must  be  presumed.  See  Peake'i 
Adti|ponal  Cases,  70. 
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death  of  the  debtor,  hia  executors  pay  the  debt  to  the  creditor,  the  lat- 
ter cannot  afterwards  recover  upon  the  policy,  although  the  debtor  died 
insolvent,  and  the  executors  were  furnished  with  the  means  of  payment 
b^  a  third  party,  it  being  immaterial  from  what  fund  the  debt  has  been 
discharged,  so  as  the  creditor  has  received  satisfaction.     The  general 
principle,  however,  that  the  insured  shall,  in  case  Of  a  loss,  recover  no 
more  than  an  indemnity,  may  be  controlled  by  mercantile  usage,  (g) 
The  word  ^^  interest,"  in  the  foregoing  statute,  means  pecuniary  interest 
in  the  life  or  event  insured ;  hence  a  policy  effected  by  a  father  in  his 
own  name,  on  the  life  of  his  son^  the  father  not  having  any  pecuniary 
interest  therein,  is  void.(/)    Where  the  debt  accrues  by  virtue  of  an 
illegal  security,  as  a  note  for  money  won  at  play,  such  interest  is  not 
in8urable.(^)    In  an  action  on  an  insurance  on  the  life  of  J.  S.,(A)  for 
one  year,  and  during  the  life  of  the  plaintiff,  but  in  case  the  plaintiff 
should  die  before  J.  S.,  the  policy  to  be  void ;  it  appeared  that  J.  S. 
had  granted  an  annuity  to  the  plaintiff's  late  brother,  which  annuity  he 
had  bequeathed  to  persons  not  parties  to  this  insurance,  having  appointed 
the  plaintiff  executor  of  his  will,  and  directed  him  to  make  assurance. 
It  having  been  objected,  that  the  insurance  was  made  by  a  person  not 
having  any  beneficial  interest.  Lord  Kenyan^  C.  J.,  held  this  to  be  a 
sufficient  interest  to  support  the  action ;  observing,  that  the  plaintiff 
could  not  assent  to  the  legacy  before  the  testator's  debts  were 
paid,  without  *being  guilty  of  a  devastavit ;  and,  being  execu-  [*1038] 
tor,  all  the  interest  of  the  testator  vested  in  him.     The  cause 
proceeded ;  but  it  appearing  that  J.  S.  was  in  a  dying  state  when  the 
policy  was  effected,  the  defendant  had  a  verdict.     Before  a  policy  of 
insurance  upon  a  life  is  effected,  it  is  usual  for  the  party  (whose  life  is 
the  object  of  the  insurance)  to  subscribe  a  written  declaration,  touch- 
ing his  age,  state  of  health,  (e.  g.  whether  he  has  ever  had  the  small- 
pox,  gout,  &c.,}  and  other  circumstances.     The  substance  of  this  decla- 
ration is  recited,  and  the  whole  is  incorporated  by  reference  in  the 
policy :  at  the  end  of  which  a  proviso  is  usually  inserted,  declaring  the 
policy  to  be  void  in  case  the  insured  should  die  upon  the  seas,  or  go 
beyond  the  limits  of  Europe,  without  leave  obtained  from  the  directors, 
or  commit  suicide,  or  die  by  the  hands  of  justice,  or  if  the  age  of  the 
assured  exceed  years,  or  if  the  assured  be  afflicted  with  any  dis- 

order which  tends  to  the  shortening  of  life ;  or  in  case  the  declaration 
should  contain  any  averment  which  is  not  true.  This  last  stipulation  is 
not  re^ricted(t)  to  the  meaning  of  being  "true"  within  the  knowledge 
of  the  party  making  the  statement ;  such  knowledge  is  immaterial. 
Such  are  the  conditions  which  are  usually  required,  varied,  however, 
according  to  the  regulations  of  the  different  insurance  companies.  The 
policy  of  imposing  these  terms  is  obvious ;  for  if  there  be  not  any  war- 
ranty or  condition  on  the  part  of  the  insured,  the  insurer  is  subject  to 
all  risks,  unless  he  can  show  there  has  been  a  fraudulent  concealment 

(c)  See  PdLmtr  v.  Blackburn,  1  Bingh.  61.  (/)  Halford  v.  Kymer,  10  B.  k  C  T24. 

(g)  Dwyer  v.  Edie^  London  Sittings  after  H.  1788,  BuUer,  J.,  Park,  639. 

(A)  TidsweU  y.  Anktrttein,  Peake's  N.  P.  C.  151. 

(t)  Duckett  v.  WilUamSj  2  Cr.  &  M.  348,  Mope  ABturanee  Company. 
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or  suppression  of  the  trath.(ib)(l)  It  is,  howeyer,  the  duty  of  tke 
assxtrea  to  disclose  all  material  facts  mthin  their  knowledge  ;(Q  and  the 
proper  question  for  the  jary  is,  whether,  in  their  opinion,  the  facto  k 
material,  and  not  whetnec  the  party  believed  them  to  be  so.  In  u 
assorance,  npon  the  life  of  another,  the  life  insured,  if  applied  to  for 
information,  is,  in  ^ving  sach  information,  impliedly  the  agent  of  the 
party  insuring,  who  is  boand(m)  by  his  statements,  and  most  soSsr  if 
they  are  false,  althonrii  he  is  not  acquainted  with  the  life  insured,  tni 
although  the  agent  of  the  insurance-office  undertakes  to  do  all  tliat  ii 
required  by  his  office.  In  a  case  where  the  conditions  required  a  de- 
claration  of  the  state  of  the  health  of  the  assured,  and  thepolicy  vu  to 
be  valid  only  if  the  statements  were  free  from  all  misrepresaitatioii  and 
reservation :  and  the  declaration  described  the  assured  as  resident  it 
Fisherton  Anger :  whereas,  the  assured  was  then  a  prisoner  in  tke 
county  gaol  for  Wilts,  there.     It  was  holden,(n)  that  it  was  a  qaestion 

for  the  jury,  whether  the  imprisonment  were  a  mataial  fiet, 
[*1039]   and  ought  to  have  been  communicated.     *False  representa- 

tion  in  answer  to  parol  questions  not  comprised  m  fiat  of 
printed  questi  ;n8,  will  avoid(o)  the  policy.  It  is  not  to  be  conclnded,(^] 
that  a  disorder  with  which  a  person  is  afflicted  before  he  effects  an  ai- 
suranoe  on  his  life,  is  a  disorder  tending  to  shorten  life  within  the  mean- 
ing of  the  declaration,  from  the  mere  circumstance  that  he  aftorwaids 
dies  of  it,  if  it  be  not  a  disorder  which  generally  has  that  tendency:  in 
this  case  of  WaUon  v.  Mainwairing^  the  disorder  was  dyspepsy.  J-  8. 
was  warranted  in  good  health  at  the  time  of  making  the  policy.  Id  an 
action  on  the  policy,  it  appeared,  that  in  consequence  of  a  wound  whiA 
J.  S.  had  received  in  battle  many  years  before,  and  which  had  oeca- 
sioned  a  partial  relaxation  or  palsy,  he  could  not  retain  his  urine  or 
f»ces.  This  had  not  been  mentioned  to  the  insurer.  J.  S.  died  of  a 
fever.  It  was  proved  by  several  physicians  and  surgeons,  that  tlie 
wound  had  not  any  connexion  with  the  fever,  that  the  want  of  reten- 
tion was  not  a  disorder  that  shortened  life,  and  that  the  party  mighty 
notwithstanding,  have  lived  to  the  common  age  of  man.  Lord  MsKih 
field  told  the  jury,  that  the  only  question  was,  whether  the  party  ins 
in  a  reasonable  good  state  of  health,  and  such  a  life  as  ought  to  be  in- 

Park,  648. 
in  Wmmmgkix.BUU, 


fm)  Ev9rtU  v.  Detborouffk,  6  Bingfa.  603.        (fi)  ffti^u^mn  v.  Ra^U^t  6  Taint  ia& 
o)   Wamwriffht  v.  Bland,  1  Tjrw.  k  Gr.  417. 
Ip)   WaUon  Y.  Mamwamnfff  4  Taunt.  763. 

(1)  If  the  person  whose  life  is  insured,  secretly  intend,  at  the  time  of  effectiagth* 
policy,  to  visit  some  portion  of  the  globe  where  his  life  would  be  exposed  to  more  ite 
common  hasard,  and  keep  that  intention  concealed  flrom  the  underwriters,  and  the  posos 
for  whose  benefit  the  insurance  is  made  be  privy  to  that  intention,  and  aid  in  coDcesBsf 
It,  the  policy  would  be  thereby  avoided  upon  the  ground  of  fraudulent  conceateesL 
But  if  it  contains  no  particular  exception  of  any  employment  in  which  the  perBon,  vkesr 
life  is  insured,  may  be  engaged,  his  engaging  in  an  illegal  traffic  or  enterpiue,  er  tsy 
cause  of  death,  (except  soicide  and  forfeiture  of  life  by  crime,)  will  not  dlschsifetke 
underwriters ;  especially  if  the  person  for  whose  benefit  the  insurance  is  made,  do  sat 
participate  in  the  illegal  employment,  and  was  ignorant  of  the  intention  to  eng^gt  is  it. 
Lord  V.  DaUf  12  Mass.  Rep.  116.  See  ffartman  t.  The  K^iUme  Im.  Co.,  9  Hsiris,  4S6; 
Mrtaattd  T.  Farmvri'  Loan  Co,,  2  Am.  Law  Reg.  368. 
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Bnred  on  common  terms.  The  jury,  upon  this  direction,  found  a  ver- 
dict for  the  plaintiff.(j)  A  warranty  that  the  party  is  in  a  good  state 
of  health  will  not  be  falsified  by  showing  that  he  was  troubled  with 
spasms  and  cramps,  and  violent  fits  of  the  gout.(r) 

If  the  contract  pf  insurance  be  contrary  to  public  policy,  e.  ^.,  by 
taking  away  the  restraint  of  public  crimes,  it  cannot  be  enforced.  The 
late  Mr.  Fauntleroy  insured  nis  life  for  a  certain  sum  at  the  Amicable 
Assurance  0£Bce  in  1815.  In  the  same  year  he  committed  a  forgery. 
He  continued  to  pay  the  annual  premium  on  the  amount  insured,  up 
to  1824,  when  he  was  apprehended  on  the  charge  of  forgery.  On  the 
29th  of  October,  in  the  same  year,  he  was  declared  a  bankrupt,  and  an 
assignment  of  his  property  was  made  to  the  defendants.  In  November 
following,  Mr.  Fauntleroy  was  executed.  It  was  adjudged,(«)  that  the 
assignees  were  not  entitled  to  recover ;  Lord  LyndAurgty  C,  observing, 
that  if  a  party  efiected  an  insurance  for  life,  on  condition  that  the  sum 
insured  shall  be  paid^  in  case  of  suicide,  or  death  by  sentence  of  the 
law,  such  contract  would  be  void  as  being  contrary  to  public  policy,  by 
taking  away  the  restraint  of  public  crimes ;  then  if  such  condition  were 
void,  when  expressed,  on  what  principle  could  it  be  sustained  if  it  had 
no  other  foundation  than  a  mere  inference  ? 

A  life  policy  of  insurance  contained  a  proviso  {inter  alia)  that  in  case 
^the  assured  should  die  by  his  own  hands,  or  by  the  hands  of 
Ulinstice,  or  in  conse(|uence  of  a  duel,  the  policy  should  be  void. "  [*1040] 
The  assured  threw  himself  into  the  Thames  and  was  drowned ; 
upon  an  issue  whether  the  assured  died  by  his  own  hands,  the  jury  found 
that  he  '*  voluntarily  threw  himself  into  the  water,  knowing  at  the  time 
that  he  should  thereby  destroy  his  life,  and  intending  thereby  to  do  so ; 
but  that  at  the  time  of  committing  the  act  he  was  not  capable  of  judg- 
ing between  right  and  wrong;"  it  was  holden  {THndal^  C.  J.,  dissen- 
tiente,)  that  the  policy^  was  avoided,  as  the  proviso  included  all  acts  of 
voluntary  self-destruction,  and  was  not  limited  by  the  accompanying 
provisoes  to  acts  of  felonious  suicide,  (t) 


XIY.  Insurance  against  Fire. 

By  this  contract,(Te)  the  insurer,  in  consideration  of  a  certain  pre* 
mium  received  by  him,  either  in  a  gross  sum,  or  by  annual  payments, 
undertakes  to  indemnify  the  insured  against  any  loss  or  damage  which 
he  may  sustain  in  his  house,  or  other  buildings,  goods,  and  merchandize, 
by  fire,  during  a  limited  period  of  time.(l)    A  policy  of  insurance 

Rou  V.  Bradthaw,  1  Bl.  B.  312. 
Wiilu  y.  PooU,  at  N.  P.,  1780,  Marsh.  669. 

AmkahU  Atntrance  Society  v.  BoUand  and  oiheri,  D.  P.  Jvlj  9,  1830,  reveraing 
judgment  of  M.  B.,  4  Bligh,  N.  8.  194 ;  2  Dow.  &  CI.  1. 

(I)  BorradaUe  y.  Bunier^  6  M.  &  Gr.  639 ;  6  Scott,  K.  B.  418.        (u)  Marsh.  681. 

(1)  A  policy  of  insoraiice  against  fire  is  a  contract  of  indemnity — ^it  is  an  open  policy 
npon  interest,  and  the  actnal  loss  is  the  measure  of  indemnity.  Laurent  y.  Th§  Ckatkam 
Fire  Ins,  Co.,  1  HaU,  41.  If  the  holder  of  a  policy  of  insnranoe  giye  notice  to  the  com- 
pany of  loss,  bnt  does  not  giye  notice  according  to  the  contract  of  insarance,  the  company 
wiU  be  considered  as  waiying  the  informality  in  the  notice,  if  when  the  notice  is  giyen 
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against  fire  is  a  contract  which  is  not  in  its  nature  a88iA;nahle:(x)  it  ii 
merely  a  special  agreement  with  the  person  insuring,  m^i  the  inflorcr 
will  indemnify  him  against  such  loss  or  damage  as  he  may  sustain. 
The  policy,  howeyer,  may,  and  frequently  is,  assigned  with  thecoDaens 
of  the  insurer.(l)  In  oraer  to  entitle  the  plaintiff  to  reooyer  on  a  poficj 
of  insurance  aeainst  fire,  it  must  appear  that  the  policy  wis  dily 
8tamped.(2)  The  amount  of  the  stamp  duty  on  insurances  aguost  fin 
is  fixed  by  stat.  55  Geo.  III.  c  184,  Schedule,  Part  L  By  stat  9 
Geo.  IV.  c.  18,  8.  1,  that  the  stamp  duty  m^y  not  be  eyaded,  detadwd 
buildings,  or  goods  contained  in  such  buildings,  occasioning  a  plmfitj 
of  risks,  are  to  be  yalued  and  insured  separately.  It  is  necessiiy  thai 
the  insured  should  haye  an  interest  or  property  at  the  time  of  iossr- 
ing,(y)  and  at  the  time  the  fire  happens :  and  in  case  of  loss,  the  insnrtd 
can  only  recoyer  to  the  extent  of  his  interest,  insurances  against  in 
being  withm  the  stat.  14  Geo.  in.  c  48.(3) 

(z)  Per  Lord  Km^,  Ch.,  in  Lynch  t.  DaUdl,  3  Bro.  P.  G.  497,  but  in  Tonlm's  tLi 
Bro.  P.  G.  431. 

(y)  Per  Lord  ffardwieke,  in  Tks  Sadler^  C<m^amy  t.  Brndcoek^  2  Atk.  555.  Set  te 
statute  in  the  preceding  aoction,  p.  1036. 


they  do  not  object  to  the  form  of  it,  but  object  to  payment  on  other  gfonnds. 
T.  In$.  Co,f  1  Dutch.  New  Jer.  Rep.  7S. 

The  risk  is  fixed  bj  contract,  but  the  qnestion  whether  It  baa  been  incnuiAf  ii» 
question  for  the  jury.     1  Dutch.  New  Jer.  Rep.  7S. 

If  a  building  be  built  adjoining  the  one  insured,  and  in  it  are  placed  artickf  o&s 
hazardous  and  which  are  prohibited  by  the  terms  of  the  policy,  ii  will  be  coBsd«t4  as 
increasing  the  risk,  and  will  avoid  the  policy,  unless  notice  thereof  is  given  to  the  <m- 
pany ;  but  the  contract  is  not  violated  by  occasional  placing  in  such  a^yoining  hei)^^ 
or  in  the  building  insured,  such  articles  as  are  in  the  nature  of  things  necessuy  fiv^ 
•igoyment  of  the  premises  in  the  usual  and  oidinary  way.    1  Dutch.  New  Jer.  Bi^  Ti 

Upon  fire  policies  the  insurers  are  not  liable  beyond  the  amount  of  damage  sciiiflf 
sustained  by  the  insured.  Their  contract  is  not  that  they  will  pay  the  amount  iissR^ 
upon  the  building,  if  destroyed  by  fire  within  the  period  of  insurance,  but  that  tbey  wi3 
indemnify  the  assured  against  aU  loss  which  he  may  sustain  by  reason  of  the  in-  1 
Dutch.  New  Jer.  Rep.  78. 

(1)  A  sale  on  execution  does  not  avoid  a  policy  under  a  proviio  that  if  the  propeftr 
should  be  sold  or  conveyed,  in  whole  or  part,  the  policy  should  be  void.  It  apftficsoB^ 
to  wluniary  assignments.  Strang  V.  Man,  Ins,  Co.,  10  Pick.  40.  An  assignment  sfterdae 
lot  koi  happentdy  is  not  such  a  transfer  as  avoids  the  policy.  Britkta  v.  ^  Fagttti^ 
Co.,  2  Hall,  372.  In  an  action  on  a  policy,  notice  of  loss  by  the  assignee  of  it,  the  pofi^T 
having  been  assigned  with  the  assent  of  the  insurer,  is  a  compliance  with  the  coe^tMa 
that  iJl  persons  shall  forthwith  give  notice,  kc.  CornM  v.  Z«  Boy,  9  Wend.  16S.  Whfft 
an  act  of  incorporation  allows  an  assignee  of  the  assured  to  sue  in  his  own  naoM^if  At 
subject  insured  has  been  transferred  to  him,  it  is  necessary  to  aver  that  plaintiff  is  tft» 
purchaser  or  assignee.  A  general  averment  that  he  became  interested  In  the  sef  m^ 
that  the  assured  had  transferred  all  his  right  and  interest  in  the  policy  to  him,  it  iQt 
sufficient  Oranyer  v.  Howard  Int.  Co.,  6  Wend.  200.  Where  mortgagor  eifects  ii^ 
ranee,  and  the  policy  is,  with  consent  of  insurer,  assigned  to  mortgagee,  in  a  suit  brka. 
in  the  name  of  mortgagor,  it  is  no  bar  that  mortgagor  efl^cted,  subsequent  to  thesisip^ 
ment,  a  second  insurance,  and  neglected  to  give  notice  thereof,  contrary  to  the  tows  tc 
the  policy.  T^aderM'  Ins.  Co.  v.  Robert,  9  Wend.  404.  Nor  is  it  necessaiy  to  artr  ^ 
the  action  is  prosecuted  for  the  benefit  of  assignee.    lb. 

(2)  By  stat.  3  k  A  Will.  IV.  c.  23,  insurances  on  farming  stock  woe  exempttdfha 
stamp  duties. 

(3^  The  purchaser  of  a  house  and  lot,  in  possession  under  a  contract,  who  has  utk^ 
partial  payment,  and  repaired  the  premises,  has  an  insurable  interest.  Jt^Oimuy  v.  J^ 
Fketnix  Ins.  Co.,  1  Wend.  35.  And  see  Tks  CoktnUrism  Ins.  Co.  v.  Lamrsmee^  2  Peiert.4^ 
Where  plaintiff,  having  a  freehold  in  the  land,  and  an  exclusive  right  of  occnpatioB  uA 
disposal  of  a  house  on  it,  represents  it  as  his  own,  it  is  no  misrepresentation,  altboefh 
not  strictly  aooorate.    Curry  v.  Com.  Ins,  Co,y  10  Pick.  535.    See  CoL  Ins,  Comu  v.  £«v- 
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The  Stat.  14  Geo.  III.  c.  78,  s.  88,  (Party  Wall  Act,)  where  house 
insured,  situate  within  the  limits  of  the  act,  is  burnt  down,  gives  any 
person  interested  a  right  to  insist  upon  the  insurance  money  being  laid 
out  in  rebuilding.  A.  bought  a  house  on  a  bad  title  and  insured ;  S.  re- 
covered in  ejectment,  but  before  possession  delivered,  house  was 
burnt  down ;  B.  has  a  right  to  insist  on  *the  money  being  [*1041] 
laid  oat  in  rebuilding.(2)  The  form  of  the  policy  used  by 
the  different  companies  is  nearly  the  same.  The  principal  difference 
consists  in  the  articles  of  the  printed  proposals,  which  are  incorporated 
by  reference  with  the  policy,  and  are  to  be  considered  as  part  of  the 
contract.(a)  By  the  printea  proposals  of  a  fire  ipsurance  company,  (i) 
it  was  stipulatea,  ^^  that  the  insured  should  procure  a  certificate  oi  tne 
minister,  &c.,  of  the  parish,  importing  that  they  knew  the  character  of 
the  msured,  &;c.;"  it  was  holden,  that  the  procuring  such  certificate  was 
a  condition  precedent  to  the  right  of  the  insured  to  recover ;  and  that 
supposing  the  minister,  &c.,  had  wrongfully  refused  to  grant  such  cer- 
tificate, it  would  not  vary  the  case — ^the  rule  being,  that  if  a  person 
undertake  for  the  act  of  a  stranger,  that  act  must  be  done.(l)  The 
policy  usually  provides,  that  ^'no  loss  or  damage  by  fire,  happenmg  by 
any  invasion,  foreign  enemy,  or  auy  military  or  usurped  power  what* 
soever,  will  be  made  cood  by  the  insurer."  The  woros  "usurped 
power,"  in  the  proviso,^)  mean  an  invasion  from  abroad,  or  an  internal 
rebellion,  not  the  power  of  a  common  mob.  The  Sun  Fire-office,  in 
the  year  1727,  introduced  into  the  preceding  exception  the  words  "  civU 
eommotionf**  by  reason  of  which  it  was  hoIden,(^)  that  the  office  was 
not  liable  for  a  loss  sustained  by  the  plaintiff,  whose  house  and  distillery 
were  set  on  fire  by  the  mob  durine  the  riots  in  the  year  1780.(2)  If  a 
person  who  is  not  a  linen-draper,  insures  "his  stock  in  trade,  household 

fz)  Pearee  ▼.  WatUy  B.  R.  Trin.  20  Qeo.  III.»  B.  P.  B.  97 ;  Dampier  MSS.,  L.  I.  L. 

[a)  See  RouiUdge  v.  Burrell,  1  H.  Bl.  264.     . 

[b)  WonUy  y.  Wood,  6  T.  R.  710.    See  also  Oldman  y.  Bewieke,  2  H.  Bl.  677,  n.  to  the 
same  effect. 

(e)  DrMwaItT  y.  London  Auuranee,  2  Wils.  363 ;  WUmot,  282,  8.  C. 
(a)  LangdaU  y.  Mason,  Park,  657 ;  Marsh.  689. 

renee,  10  Pet.  507.  An  applicant  for  insurance  is  not  bound  to  state  his  particular  inter- 
est, unless  questioned,  and  a  bona  fide  equitable  interest,  is  covered  under  the  general 
name  of  proper^  or  bj  a  description  of  the  thing  insured,  unless  there  be  a  false  affirm- 
ation or  representation  or  concealment  7)/ler  v.  JElna  Int.  Co.,  12  Wend.  607.  Mort- 
gagor and  mortgagee  may  both  insure,  and  without  particularly  describing  their  interest. 
Trader^  Ins,  Co,  y.  Robert,  9  Wend.  404.  The  mortgagor  of  a  house,  whose  right  in 
equity  to  redeem  has  been  seised  on  execution,  has  an  insurable  Interest.  Strong  y. 
Man.  Ins,  Co,,  10  Pick.  40.  Nor  does  a  sale  on  execution  divest  it,  so  long  as  his  right 
to  redeem  continues.  And  he  may  recover  the  whole  sum  insured,  if  the  value  of  the 
property  destroyed  equals  it.  lb.  A  commission  merchant,  with  goods  consigned  for 
Bale  in  his  possession,  may  insure  in  his  own  name  to  the  full  amount.  De  Forrest  v. 
Pulton  f^re  Ins,  Co,,  I  Hall,  34.  Proof  of  usage  may  be  given  to  insure  in  such  case 
without  orders.    lb.    See  Stebbms  v.  Olobe  Ins.  Co.,  2  Hall,  632. 

(1)  Slight  proof  that  the  justice  granting  the  certificate,  kc,  is  the  most  contiguouSi 
is  prima  facte  sufficient.  Cornell  v.  Le  Roy,  9  Wend.  163.  The  certificate  of  the  jus- 
tice, that  he  is  not  concerned,  is  sufficient ;  proof  of  the  negative  Is  not  necessary.    lb. 

(2)  The  plaintiff  afterwards  brought  his  action  against  the  hundred,  upon  the  Riot  Act, 
1  Geo.  I.  c.  6,  8. 6,  (repealed  by  stat.  7  &  8  Geo.  IV.  c.  27.  The  present  law  on  the  sub- 
ject is  contained  in  stat.  7  &  8  Geo.  IV.  c.  31,)  and  recovered.  Marsh.  791 ;  2nd  ed.  794; 
S.  C,  more  fully  reported.  3  Doug.  61 ;  S,  C,  B.  P.  B.  203 ;  Dampier,  MSS.  L.  I.  L. 
An  assurance  company  having  paid  a  loss  occasioned  by  riots,  may  recover  back  such 
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furniture,  Itnefij  wearing  apparel,  and  plate/'  by  a  policy  against  fire, 
this  will  not  protect  linen-drapery  goods  subsequently  purtehased  oa 
speculation ;  and  the  word  linen  in  the  policy  must  be  confined  to 

household  linen,  or  linen  used  by  way  of  apparel.(6X^}    ^ 
[^1042]   abroad,  having  two  warehouses,  writes  to  this  ^country  to 

effect  an  insurance  upon  one  of  them  onlffj  without  stating, 
as  was  the  fact,  that  a  house  nearly  adjoining  to  it  had  been  on  fire 
that  evening,  and  that  there  was  danger  of  the  &*e  again  breaking  out; 
and  sends  his  letter  after  the  regular  post  time.  The  fire  having  broken 
out  again  on  the  day  next  but  one  following,  and  consumed  A.  s  ware- 
house ;  it  was  hoIden,(/)  that  this  was  a  material  concealment,  althougli 
A/s  letter  was  written  without  any  fraudulent  intention*  A  policy  of 
insurance  (against  fire)  is  effected  on  the  stock  and  utensils  of  a  sugu^ 
house,  the  different  stories  of  which  were  heated  by  a  chimney  nmniog 
up  to  the  top.  By  the  negligence  of  the  plaintiff's  servants,  in  omit- 
ting to  open  the  register,  the  heat  was  considerably  increased,  by  meaiiB 
of  which  large  quantities  of  the  sugar  were  spoiled ;  but  no  damage 
was  occasioned  to  anything  but  the  susar,  and  no  greater  fire  existed 
than  on  ordinary  occasions :  it  was  holaen,(^)  that  this  was  not  a  los 
bjf  fire  within  the  policy.  In  a  policy  of  insurance  against  loss  by  fire, 
from  half  a  year  to  half  a  year,  the  insured  agreed  to  pay  the  premioB 
half  yearly,  ^^  as  long  as  the  insurers  should  agree  to  accept  the  flame,** 
within  fifteen  days  after  the  expiration  of  the  former  half  year;  ud 
it  was  also  stipulated,  that  no  insurance  should  take  place  until  the 
premium  was  actually  paid :  a  loss  happened  within  fifteen  days  afier 
the  end  of  one  half  year,  but  before  the  premium  for  the  next  was  paid: 
it  was  holden,(A)  that  the  insurers  were  not  liable,  though  the  insnnd 
tendered  the  premium  before  the  end  of  the  fifteen  days,  but  after  the 
loss.(2)  By  a  policy  under  seal,  referring  to  certain  printed  proposals, 
a  fire-ofitce  insured  the  defendant's  premises  from  11th  of  l^ovember, 
1802,  to  25th  of  December,  1803,  for  a  certain  premium,  which  was 

U)'W<Uehoffi  T.  Longford,  3  Gampb.  422. 

( /)  Buf»  Y.  Tumw,  6  Taunt.  338 ;  2  Manh.  Rep.  46,  8,  C, 

\g)  Austin  and  another  t.  iVewc,  Holt'i  N.  P.  0.  126,  G.  B.,  Cfibbtf  C.  J.,and  aftervvdi 
confirmed  bj  the  court,  6  Taunt.  436 ;  4  Gampb.  360,  8.  P. 

(h)  Tarleton  y.  Stan^orth,  6  T.  R.  696.  Judgment  affirmed  in  Exch.  Ghr.,  1  Bos.  & 
Pul.  471. 

loss  in  an  action  against  tlie  hundred,  on  the  aboye  act,  suing  in  the  name  and  witfctte 
consent  of  the  insured.  Mason  v.  Saimburyj  E.  22  Geo.  III.  B.  R.  Harsh.  784.  Rec«r 
niEcd  in  Clarke  y.  The  InhabitanU  of  BlUhing,  2  B.  A  G.  254,  and  in  Yatet  t.  Wk^^^ 
Bing.  N.  C.  272. 

(1)  Where  there  is  an  absolute  loss  of  anj  particular  article  distinctljr  valued  in  tke 
policy,  the  loss  is  to  be  estimated  according  to  the  yaluaUon,  it  being  in  the  nature  d 
liquidated  damages.  Harrit  y.  Eagle  Fire  Co.,  6  Johns.  Rep.  368.  The  plaintiff  effwied 
insurance  upon  goods  in  his  store  and  *'  by  him  held  in  trust,"  he  representing  that  fet 
was  in  the  habit  qf  receiying  goods  for  sale,  and  making  advances  on  them,  and  thftihe 
wished  to  obtain  insurance  on  such  goods  to  secure  himself  against  loss  by  fire,  ti  tbe 
consignors  might  not  be  able  to  repay  the  advances.  Taking  the  policy  and  repreMO^^ 
tion  together,  it  was  held,  that  the  insurance  attached  to  goods  received  by  the  pbisfi' 
as  consignee,  but  that  it  covered  only  his  interest  in  them,  and  not  thai  of  (he  c8B- 
signors.  Parke  v.  General  Interett  Aeeurance  Co,^  6  Pick.  34.  Stock  m  ireuU,  is  n^ 
ence  to  the  business  of  a  baker,  includes  not  only  materials,  but  tools  and  instrvsenti 
for  carrying  on  his  business.  Moadmger  v.  Meek,  Ins.  Co.,  2  HaU,  490 ;  Jadttoa  ▼•  ^ 
Co,f  2  Am.  L.  Reg.  374. 

(1)  See  Thayer  T.  Mid.  Int.  Co.,  10  Pick.  226. 
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to  be  paid  yeaxly  on  each  25th  of  December,  aad  the  insuraace  was  to 
continue  so  lone  as  the  insured  should  pay  the  premium  at  the  said  times, 
and  the  office  £ould  agree  to  accept  it.  Bj  the  printed  proposals  it 
was  stipulated,  that  the  insured  should  make  all  future  payments  annu- 
ally, at  the  office,  within  fifteen  days  after  the  day  limited  by  the  policy, 
upon  forfeiture  of  the  benefit  thereof,  and  that  no  insurance  was  to 
take  place  till  the  premiums  were  paid ;  and  by  a  subsequent  advertise- 
ment (agreed  to  be  taken  as  part  of  the  policy),  the  office  engaged  that 
all  persons  insured  there,  by  policies  for  a  year  or  more,  had  been  and 
should  be  considered  as  insured  for  fifteen  days  beyond  the  time  of  the 
expiration  of  their  policies :  it  was  holden,(t)  notwithstanding  this  latter 
clause,  (the  insured  naying,  before  the  expiration  of  th^  year,  had  notice 
from  ihe  office  to  pay  an  increased  premium  for  the  year  ensuing,  or 
otherwise  they  would  not  continue  the  insurance,  and  the 
"^insured  having  refused  to  pay  such  advanced  premium,)  that  [*1048] 
the  office  was  not  liable  for  a  loss  which  happened  within 
fifteen  days  from  the  expiration  of  the  year  for  which  the  insurance 
was  made ;  though  the  insured,  after  the  loss,  and  before  the  fifteen 
days  expired,  tendered  the  full  premium  which  had  been  demanded : 
for  the  effect  of  the  whole  contract,  &c.,  taken  together,  was  only  to 

S've  the  insured  an  option  to  continue  the  insurance  or  not,  during 
teen  days  after  the  expiration  of  the  year,  by  paying  the  premium 
for  the  year  ensuing,  notwithstanding  any  intervening  loss,  provided 
the  office  had  not,  before  the  end  of  tne  year,  determmed  the  option, 
by  giving  notice  that  they  would-not  renew  the  contract.  In  covenant 
agamst  the  defendants,  who  were  members  of  the  Sun  Fire-office,  a 
tender  waa  pleaded  and  money  paid  into  court,  nnder  the  19  G^o.  II. 
c.  37,  s.  7.  It  was  objected,  that  the  statute  did  not  extend  to  insur- 
ances against  loss  by  fire ;  but  the  court  overruled  the  objection,  on  the 
ground  that  the  statute  was  not  necessarily  confined  to  marine  insur- 
ances ;  that  it  oueht  to  be  construed  as  extensively  as  the  mischief,  and 
there  was  as  much  reason  to  have  money  paid  into  court  on  a  fire  insur- 
ance as  on  any  other.(ii;)(l) 

(t)  Salvm  V.  Jametf  6  East,  671.  (k)  Solomon  t.  Btwiektj  2  Taunt.  317. 

(1)  Insurance  against  fire  was  made  on  a  stock  of  cutleiy,  &c.f  contained  in  a  store. 
A  fire  happening  in  the  neighborhood,  the  insured,  with  the  approbation  of  the  insurer, 
procured  blankets  and  spread  them  on  the  outside  of  the  store,  whereby  the  building  and 
its  contents  were  preserved,  but  the  blankets  were  rendered  worthless.  Held,  that  this 
loss  was  not  coyered  bj  the  policy,  but  that  it  was  the  subject  of  general  average  between 
the  insurer  and  insured,  in  proportion  to  the  amount  thej  had  respectively  at  risk  in  the 
store,  and  its  contents.  Held,  also,  that  buildings  in  the  neighborhood  which  would 
have  been  endangered  if  the  store  had  taken  fire,  upon  some  of  which  the  defendants 
had  made  insurance,  were  too  remotely  affected  to  be  liable  to  contribution.  WdUs  v. 
Botton  Tnt,  Co.,  6  Pick.  182. 

For  the  construction  of  the  clause  in  a  policy  of  insurance  against  loss  by  fire,  pro- 
viding for  only  a  ratable  payment  in  case  of  other  insurances  upon  the  same  property, 
see  Lucas  v.  The  J^erson  Iru.  Co.,  6  Cowen,  635. 

The  description  of  the  property  insured  in  a  policy  against  loss  by  fire,  is  a  warranty 
that  the  property  is  as  described ;  and  if  untrue  in  substance,  the  policy  is  void,  though 
the  misdescription  arise  from  mistake,  and  there  be  no  fraud.  Fowler  v.  AStna  In$, 
Co.,  6  Cowen,  673. 

See  NorUmY,  The  RentHlner  ^  Saratoga  Int.  Co.,  7  Cowen,  646,  as  to  the  clause  of  the 
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Insurance  on  a  granaiy  with  a  kiln  for  drying  com  attacked.  By 
the  8rd  condition  of  the  policy  it  was  stated,  that  the  trades  carried  on 
in  the  insured  premises  should  be  accurately  described,  and  if  a  kih 
or  any  process  of  fire  had  been  used  and  not  noticed  in  the  policy,  tke 
policy  was  to  be  void ;  and  by  another  condition,  that  if  die  risk  to 
which  the  insured  premises  were  exposed  should  be  by  any  meua 
increased,  notice  was  to  be  given  to  the  office,  and  allowed  by  indone- 
ment  on  the  policy.  A  cargo  of  bark  having  sunk  near  the  premises 
of  plaintiff,  who  was  the  insurer,  he  allowed  the  bark  to  be  dried  at 
his  kiln,  gratU;  and  in  consequence  of  the  fire  at  the  kiln  during  tUs 
process,  which  lasted  three  days,  the  premises  were  burnt  down.  In 
an  action  against  the  insurance-office,  the  jury  having  found  that  dry- 
ing bark  was  a  more  dangerous  trade  than  drying  com :  it  was  holden;(i) 
first,  that  a  user  of  the  com  ^iln  for  a  aifferent  purpose  from  that 
intended  at  the  time  of  making  the  policy,  was  not  a  miadescriptioiior 
omission  within  the  meaning  of  the  third  condition ;  secondly,  that  a 
single  user  of  the  com  kiln  as  a  bark  kiln,  gratis,  was  not  saeh  an 
alteration  or  increase  of  risk  as  required  notice  to  be  given  to  the  office; 
thirdly,  that  the  two  conditions  taken  together  did  not  amount  to  a 
warranty,  that  the  plaintiff  would  not  use  the  kiln  for  other  purposes 
than  drying  com ;  fourthly,  that  although  the  fire  was  occasicned  bt 
the  negligence  of  the  assured  himself,  he,  not  being  guilty  of  firano, 

(/)  Shaw  T.  RohberdM  and  otherty  1  Nev.  &  P.  279;  6  A.  kE.  76. 

policies  requiring  the  assured  to  deliver  in  a  particular  account  of  the  loss  or  damige, 
Ac,  and  to  make  proof  thereof,  kc. 

An  offer  for  insurance  stated  the  property  (which  consisted  of  a  store,  mill,  kt^)^ 
belong  to  the  insured,  whereas  thej  held  a  moiety  of  it  by  an  executory  contract  obIJi 
liable  to  become  void  Vi  the  non-performance  of  an  agreement.  Held,  that  the  interest 
was  not  truly  stated,  and  that  the  insurers  were  not  liable.  Columbia  Itu,  Co.  t.  X«v- 
rtnce^  2  Peters,  46. 

A  misrepresentation  of  a  material  fact,  whether  it  be  made  through  mistake  ordeiijp, 
avoids  a  policy  of  insurance  underwritten  on  the  faith  thereof.     CarptiUtr  t.  uifurw* 
Im.  Co.j  1  Story,  67.    It  is  not  necessary  to  avoid  a  policy  of  insurance,  that  thtf 
should  be  a  wilful  misrepresentation  or  suppression  of  the  truth.    A  mere  inadrertent 
omission  offsets  material  to  the  risk,  and  such  as  the  party  insured  should  haveksovi 
to  be  80,  will  avoid   it.    Denniion  v.  Thomaaton  Mutual  Int.  Co.^  2  App.  125.   Tbe 
insured  is  only  bound  to  state  in  reply  to  interrogatories  on  that  subject,  the  distaaee 
and  situation  of  those  buildings  which  a  man  of  ordinary  capacity  would  judge  likdj to 
endanger,  in  case  of  fire,  the  building  insured,  not  those  which  by  any  possibility  n^ 
cause  its  loss.  lb.    The  expression  of  an  opinion,  if  honestly  entertained  sad  eoft* 
municated,  is  not  a  misrepresentation,  however  erroneous  it  may  prove  to  be.  lb.  If 
tbe  insured  engages  to  use  a  stove  instead  of  a  fireplace,  but  continues  using  the  fin- 
place,  and  the  building  is  burnt,  the  insurance  is  void.    AUten  v.  Meehaniaf  h».  (^^ 
1  Hill,  610.    See  S.  C.  4  Id.  329,  reversing  the  former  judgment.   A  policy  of  iniuutt 
is  avoided  by  either  allegatio  faltij  or  tupprtttio  vert,  Ingrakam  v.  South  Carolma  lu.09^ 
3  Brev.  622  ;  AUen  v.  Fire  Im.  Co.,  12  Verm.  366 ;  Merriam  v.  Middlesex  Int.  Co.^  21  Pict 
162 ;  Boughton  v.  Man.  Mutual  Fire  Int.  Co.^  8  Mete.  114  ,*  Wood  y.  Int.  Co.^  13  Good. 
r)33  ;  Burritt  v.  Saratoga  Mutual  Int.  Co.^  6  Hill,  188;  lUvnoit  Mutual  /W  In*.  Ci-J- 
MarteiUet  Mmn.  Co,^  1  Gilman,  236.    Where  goods  insured  were  levied  on  by  the  shenfit 
who  fastened  up  the  windows  of  the  house  insured,  and  went  out  of  town,  taking  tbe 
key,  it  was  held,  that  the  insured  might  recover  for  their  loss  by  fire  while  the  sb^ 
was  out  of  town.     The  Franklin  Int.  Co.  v.  Findley^  6  Whart.  483.    The  destructiM  « 
merchandize  insured,  by  blowing  up  with  powder  the  building  it  is  in,  by  order  of  tbe 
mayor,  to  prevent  the  spreading  of  a  conflagration,  is  within  the  perils  insured  agvii»tA 
a  policy  against  fire,  and  the  insurers  will  be  liable  where  the  fire  would  have  destroys 
the  building,  had  it  not  been  blown  up.     City  Fire-Int.  Co.. v.  Corliet,  21  Wend-36T; 
Am.  Print  Workt  v.  Lawrence^  3  Zabriskie,  N.  J.  R.  9.     See  ante,  p.  941,  note  (1),  «^ 
cnses  therein  cited. 
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miffht  recoTer.(l)    It  appears  upon  general  principles,  that  a 
pohcy  of  ^insorance  is  not  rendered  void,  by  an  alteration  in  ['^'1044] 
the  use  to  which  the  premises  are  put  after  the  ezeention  of 
the  poUcy.fm)(2) 

The  profits  of  a  business  may  be  insured,  qud  profits,(n)  but  not 
under  a  general  description,  as  ''interest  in  the  inn  and  offices.*' 


♦CHAPTER   XXVL  [*1045] 

LIBEL. 
I.  Of  the  Nature  of  a  Libel,  and  in  what  Cases  ak  Actiok 

MAY  BE  MAINTAINED  FOR  THIS  INJURY,     p.  1045. 

n.  Of  THE  Declaration  and  Pleadings,    p.  1050. 
m.  Of  the  Evidenoe.    p.  1054. 


I.  Of  the  Nature  of  a  Ltbelj  and  in  what  Cases  an  Action 

may  he  maintained  for  this  Injury. 

A  libel  is  a  malicioas  defamation  expressed  in  printing  or  writing, 

(m)  Per  Tmdal^  G.  J.,  in  Pirn  y.  Rtad,  6  Scott's  N.  R.  1004}  Ready.  Pirn,  6  Man.  &.Jor, 
1  S.  O.J  recognising  Shaw  v.  Rohherdt^  anU^  p.  1043. 
(n)  In  re  Wright  and  PoU,  1  A.  &  E.  621 ;  3  NeT.  k  M.  819.  ^ 

(1)  A  fraudulent  concealment  of  circnmstances  material  to  the  risk,  vitiates  the  policj, 
and  the  insured  cannot  'recover  in  anjf  case  where  the  loss  is  occasioned  bj  his  own 
frandulent,  improper,  or  negligent  act.  Stebbins  v.  Olobe  Ins.  Co,,  2  Hall,  632.  An 
<^Ueation  for  insurance  describing  the  building  is  not  a  warranty  unless  imeried  in  the 
policy;  Jefferson  T.  Coiheal,  1  W^nd.  72;  and  when  stated  in  such  application  to  be 
plaintiff's  own  property,  it  is  no  misrepresentation,  although  it  had  been  mortgaged  and 
the  equity  of  redemption  seized  on  execution.  Strong  v.  Man,  Ine,  Co,.,  10  Pick.  40. 
Although  the  description  in  the  representation  may  vary  very  considerably  from  the 
actual  state  of  the  property  insured,  if  not  fraudulent^  and  does  not  change  the  actual 
risk,  it  is  not  material,  Jeffereon  v.  Cotheal^  *l  Wend.  72.  A  description  of  buildings  to 
be  insured  filed  in  the  office  of  the  company,  and  referred  to  in  general  terms  in  the 
policy  as  a  report,  is  not  to  be  considered  as  incorporated  into  the  policy,  or  amounting 
to  a  warranty  that  they  conform  in  all  respects  thereto.  Delonguemare  y.  The  Tradu 
Ina.  Co,y  2  Hall,  589.  A  rq^reeentation  as  to  the  building  in  relation  to  other  contiguous 
buildings  made  at  the  time  of  application  is  no  warranty  that  such  buildings  are  and 
shall  remain  during  the  continuance  of  the  risk  in  the  same  situation,  unless  such  repre- 
sentation appear  on  the  policy.  Stebbine  v.  Olobe  Ins,  Co,,  2  Hall,  632.  A  grocery  may 
be  kept  in  an  insured  building  if  the  business  of  a  grocer  is  not  prohibited  in  the  policy; 
and  spirituous  liquors^  oU,  j*c.,  commonly  dealt  in  by  grocers,  may  be  kept  there  for  retail- 
ing ;  and  it  is  not  such  storing  as  the  policy  forbids.  New  York  JSq.  Ins,  Co,  v.  Langdon, 
6  Wend.  623.  Where  notice  of  loss  is  required  by  the  terms  of  the  policy  to  be  given 
forthwith,  an  averment  of  notice  on  2d  of  April  of  a  loss  by  fire  on  2 2d  Feb.,  is  bad. 
Inman  v.  West  Fire  Ins,  Co,^  12  Id.  462.  When  preliminary  proofs  were  made  imme- 
diately after  a  fire  and  delivered  to  insurer  at  his  request  before  copies  were  taken,  and 
he  subsequently,  after  repeated  evasions,  refuses  copies,  a  new  set,  ftirnished  four 
months  afterwards  to  him,  was  held  in  season.     Cornell  v.  Le  Roy,  9  Id.  163. 

(2)  An  alteration  of  the  building  insured  will  not  determine  the  policy,  unless  the  risk 
of  the  insurer  be  increased ;  and  whether  the  risk  is  increased  is  a  question  of  fact  for 
the  jury.  SteUon  v.  Mftssaehusetts  ISre  Ins.  Co.,  4  Mass,  Rep.  330;  S.  P.  Jolly  v.  BaM' 
more  Equitable  Society^  j-c,  1  Har.  k  QUI,  295 ;  Curry  v.  Com,  Ins,  Co,^  10  Pick.  635. 
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or  by  signs,  piotnres,  Jco.,  tending  to  injore  the  repatati<m  of  anotiier, 
and  thereby  exposing  snch  person  to  public  hatred,  contempt,  or  ridh- 
dicule.(a)(l)  And  an  action  on  the  case  is  maintainable  against  snj 
person  who  falsely  and  maUcionsly  publishes  any  libel  against  another. 

(a)  Digby  y.  Thompwn,  4  B.  ft  Ad.  821 ;  1  Ner.  k  M.  486.     [Bac  Abr.  tit  Libel.] 

(1^  **  If  any  man  deliberately  or  malicionsly  publisbes  anything  in  writing  conceraing 
anotner,  which  renders  him  ridicalons,  or  tends  to  hinder  manldnd  from  associatiiig  or 
having  interconrse  with  him,  an  action  lies  against  sach  publisher."  Per  Wilmot,  C.J., 
2  Wils.  403.  "  I  have  no  doubt  that  the  writing  and  publishing  anything  which  renders 
a  man  ridiculous,  is  actionable."  Per  Bathuratj  J.,  S.  C.  See  also,  the  same  opinioi 
expressed  by  Chuld^  J.,  8,  C,  A  libel,  as  defined  by  General  Hamilton,  in  The  Feopter, 
OrotweUy  is  '*a  censorious  or  ridiculous  writing,  picture,  or  sign,  made  with  a  mischieroos 
and  malicious  intent  towards  goyemment,  magistrates,  or  indiriduals.  3  Johns.  Ga& 
354,  sanctioned  and  adopted  by  the  court,  in  Stede  v.  Southwiek,  9  Johns.  Rep.  214. 
The  definition  of  G.  J.  PartorUf  is  more  exact  and  comprehensive.  '*A  libel  is  a  mali- 
cious publication,  expressed  either  in  printing  or  writing,  or  by  signs  or  pictures,  tending 
either  to  blacken  the  memory  of  one  dead,  or  the  reputation  of  one  who  is  aiive,  and 
expose  him  to  public  hatred,  contempt,  or  ridicule."  Commonwealth  y.  CZop,  4  Mass. 
Rep.  168.  And  see  CflarkY,  JBrnneffy  2  Pick.  113.  An  action  for  a  libel  maybe  sustaiaed 
by  an  individual  for  an  ii^ury  to  his  business,  resulUog  from  a  UbeUoos  publicatioii, 
although  it  affects  the  business  of  others  engaged  in  the  same  calling,  as  well  as  hisowi, 
unless  it  be  manifest,  upon  the  face  of  the  publication,  that  the  charges  made  were 
intended  against  a  class  of  society,  a  particular  profession,  an  order,  or  body  of  men, 
and  cannot  by  possibility,  import  a  personal  application,  tending  to  private  injniy. 
Miekman  v.  Dflavan,  26  Wend.  186.  See  Sumtur  v.  Burt,  12  Johns.  476.  A  defisunato^ 
writing,  expressing  only  one  or  two  letters  of  a  name,  or  using  such  description  or  ci> 
eumstances,  feigned  names,  or  circumstances,  in  such  a  manner  that,  from  what  goei 
before  and  follows  after,  it  must  needs  be  understood  to  signify  such  a  person  is  the 
plain,  obvious,  and  natural  construction  of  the  whole,  is  as  properly  a  libel  as  if  it  hsd 
expressed  the  whole  name  at  large.  Cobbett^t  case,  1  Wh.  St.  Tr.  322,  JtKem,  C.  J. 
Any  publication,  the  tendency  of  which  is  to  degrade  and  injure  another  person,  or  to 
bring  him  into  contempt,  hatred,  or  ridicule,  or  which  accuses  him  of  a  crime  punisbaUe 

Sr  law,  or  of  an  act  odious  and  disgracefhl  in  society,  is  a  libel.    Dexter  v.  S^ftfr^  4 
ason,  116.    A  libel  is  a  censorious  or  ridiculous  writing,  picture  or  sign,  made  with  a 
mischievous  and  malicious  intent.    State  v.  Farley^  4  M'Oord,  317.    Any  unlawful  act, 
done  wilfully  to  the  ii^ury  of  another,  is  as  against  that  person,  malicious ;  and  it  is  sot 
necessary  that  the  doer  of  such  act  should  have  ill  will,  or  pursue  any  general  bad 
design.     Commonwealth  v.  SneUmg,  16  Pick.  377.    Everything  written  of  another,  iiold- 
ing  him  up  to  scorn  and  ridicule,  and  calculated  to  provoke  a  breach  of  the  peace,  is  ft 
libel.     Torrance  v.  Hurtt,  Walker,  403  ;  Newbraugh  v.  Curry,  Wright,  47.     Every  pubfi- 
cation  by  writing,  printing,  or  pidnting,  which  charges  or  imputes  to  any  person,  thai 
which  renders  him  liable  to  punishment,  or  which  is  calculated  to  make  him  in^tmoos, 
Odious,  or  ridiculous,  is  prima  fade  a  libel,  and  implies  malice  in  the  publisher.     Whdt 
Y.  yieholle,  3  How.  U.  8.  266.    Where  a  publication  is  malicious,  and  its  obvious  desigs 
and  tendency  is  to  bring  the  subject  of  it  into  contempt  and  ridicule,  it  will  be  a  libd, 
although  it  imputes  no  crime  liable  to  be  punished  with  inflnmy.     The  State  v.  Emdet- 
$on,  1  Richardson,  179.    A  man  may  slander  or  libel  another  as  effectually  by  circslat- 
ing  rumors  or  reports,  or  by  putting  his  communications,  spoken  or  written,  in  the  sbxpe 
of  hearsays,  as  bv  making  distinct  assertions  of  the  slanderous  matters,  and  asserdsf 
them  as  truths,  of  his  own  knowledge.    Sehenck  v.  Sehenek,  1  Spencer,  208 ;  Satryer  v. 
Sffere,  2  Mott  k  M'Cord,  511.    Words  written  and  published  may  be  actionable,  which, 
if  spoken,  would  not  be,  without  special  damage.    But  they  must  be  such  as,  in  the 
common  estimation  of  mankind,  are  calculated  to  reflect  shame  and  disgrace  upon  tht 
person  concerning  whom  they  are  written,  or  hold  him  up  as  an  object  of  hatred,  ridicvle 
and  contempt.    Fonvitte  v.  Neaae,  Dudley,  S.  0.  303.    Any  words  written  and  published, 
throwing  contumely  on  a  person,  or  prejudicing  him  in  his  employment,  are  actioosh^ 
without  alleging  special  damages.    Obauyh  v.  I^n,  4  Pick.  110.   It  is  for  the  j ury  to  deter- 
mine in  a  libel,  the  meaning  of  words  of  dubious  import,  according  to  their  natural  sense. 
Mays  V.  Briefly,  4  Watts,  392.    A  witness  cannot  be  asked  how  he  understood  it 
Beardeley  v.  Maynard,  4  Wend.  336 ;  S.  6\,  7  Id  660.    As  to  what  is  libellous  and  as  to 
iht  distinction  between  libel  and  slander,  see  Biee  v.  Simmone,  2  Efarring.  417 ;  Z^mt. 
Marrie,  3  Id.  406. 
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Where  the  natural  tendenoy  aad  import  of  the  laneuage  used  in  the 
publication,  is  to  defame  and  injure  another^  it  is  a  libel,  and  actionable ; 
for  the  law  will  presume,  that  the  defendant,  bj  publishing  it,  intended 
to  produce  that  injury  which  it  was  calculated  to  effect.  In  such  case, 
the  jud^e  ought  to  direct  the  jury,  that  it  is  a  libel,  and  not  leave  it  as 
a  question  to  the  juiy  to  say,  whether  the  defendant  intended{b)  to  in- 
jure the  plaintiff:  for  every  man  must  be  presumed  to  intend  the  natural 
and  ordinary  consequences  of  his  own  act.  As  there  is  a 
difference  between  the  malignity  "^and  injurious  consequences  [  ^1046  3 
of  slanderous  words  spoken  or  written,(c^  the  one  being  sud- 
den and  fleeting,  the  other  permanent,  deliberate,  and  cusseminated  with 
greater  ease ;  many  words,  which,  if  spoken,  would  not  be  actionable, 
are  actionable  if  published  in  the  way  of  libel.(l)  Hence  the  word 
9windlerj  if  spoken  of  another,  (unless  it  be  spoken  in  relation  to  his 
trade  or  business,)  is  not  actionable  ;(d)  but  if  it  be  published  in  the 
way  of  libel,  it  is  actionable.(«)  Hence,  also,  the  publication  of  a  letter 
containing  some  verses,  in  which  the  plaintiff  was  called  an  itchy  old 
toady  was  deemed  a  libel.  (/)  So  the  publication  of  a  letter ^  in  which 
the  plaintiff  was  stated  to  be  one  of  the  most  infernal  villains  that  ever 
disgraced  human  nature,  has  been  holden  actionable,  without  proof  of 
apeoial  damage.  (^)(2) 

lb\  ffaire  y.  WiUon,  9  B.  &  0.  643 ;  Fither  t.  Clmmt^  10  B.  k  0.  472. 
[el  AtLstm  T.  Culpepper,  2  Show.  314 ;  King  y.  Lak€y  Hardr.  470.    Per  HaU^  0.  B. 
\d)  SavUe  T.  Jardme,  2  H.  Bl.  531.  (e)  J" Anton  t.  Stuart,  1  T.  R.  748. 

[/)  VUitrt  T.  Monsley,  2  Wils.  403.  (g)  Bdl  ▼.  Stone,  1  Bos.  k  PuL  331. 

■f  ■■     '"     '■  ■ ■■      ■  ■  '  ■  ■ 

(1^  In  Bradley  y.  Methwyn,  B.  R.  M.  lO'0. 11.,  HSS.,  which  was  an  action  on  the  case 
for  a  libel,  Lord  Hardvncke,  C.  J.,  obseryed,  that  "  the  present  case  is  not  for  words,  bnl 
for  a  libel|  in  which  the  rule  is  different;  for  some  words  may  be  actionable,  or  prose* 
cnted  by  waj  of  indictment,  if  reduced  into  writing,  which  would  not  be  so,  if  spoken 
only.  For  the  crime  in  a  libel  does  not  arise  merely  from  the  scandal,  bat  ftom.  the 
tendency  which  it  has  to  occasion. a  breach  of  the  peace,  by  making  the  soandal  mor* 
pnblic  and  lasting,  and  spreading  it  abroad ;  which  was  so  determined  in  this  conrt,  in 
the  case  of  King  y.  Oriffin,  Hil.  7  Geo.  II."  This  subject  was  much  discussed  in  Thor* 
leg  y.  E,  <tf  Kerrg^  on  error,  in  Bxch.  Ghr.,  4  Taunt.  355,  where  a  defamatory  writing, 
impnting  hypocrisy  to  the  earl,  and  that  he  used  religion  as  a  doak  for  unworthy  par« 
poses,  was  holden  to  be  actionable ;  Sir  Jcmee  Man^sld,  who  deliyered  the  judgment, 
obserVing,  that  he  was  bound  by  the  later  authorities,  although  the  distinction  between 
speaking  and  writing  was  not  to  be  found  in  Rolle's  Abridgment,  or  the  earlier  editions 
of  Comyn's  Digest :  The  action  was  a  common  action  on  the  case,  and  not  an  action  for 
aeandalum  magnatmn, 

(2)  To  charge  a  counsellor  "with  offering  himself  as  a  witness  in  order  to  diynlge 
the  secrets  of  his  client,"  is  libellous.  Biggt  y.  Dennuton,  3  Johns.  Gas.  198.  Or  a  com- 
missioner of  bankruptcy,  "with  being  a  misanthropist,  a  partisan,  stripping  unfortunate 
debtors  of  eyery  cent,  and  then  depriring  them  of  the  benefit  of  the  act."  lb.  So,  of  a 
member  of  Congress,  *^  he  is  a  fawning  sycophant,  a  misrepresentatiye  in  Congress,  and 
»  groyelling  office  seeker ;  he  has  abandoned  his  post  in  Congress  in  pursuit  of  an  office." 
Thomae  y.  Cfroewell,  7  Johns.  Rep.  264.  So,  of  a  witness,  "*oar  army  swore  terribly  in 
Flanders,'  said  uncle  Toby  j  and  if  Toby  were  here  now,  he  might  say  tiie  same  of  some 
modem  swearers ;  the  man  is  no  slouch  at  swearing  to  an  old  story."  Steele  v.  South' 
sptdt,  9  Id.  214.  A  fiftlse  and  malicious  writing,  containing  an  insinuation  that  the  plain* 
tiff  has  been  guilty  of  perjury,  is  libellous.  So  of  a  fklse  and  malicious  writing,  whlcli 
Tenders  a  person  contemptible  and  ridiculous,  or  which  induces  an  ill  opinion  of  him. 
MiUhouae  y.  Dunning,  6  Conn.  Rep.  391 ;  The  State  y.  Avery,  7  Id.  266;  Tke  StaU  T, 
Farley,  4  M*Cord,  317.  So,  charging  one  with  insanity,  is  libellous.  Southwiek  y.  St^ 
vene,  10  Johns.  Rep.  443.  Where  there  are  mixed  up  with  criticisms  on  a  book,  asper« 
sions  upon  the  moral  character  of  the  author,  charging  him  with  dishonorable  of  dif 
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A  fair  and  candid  comment  on  a  place  of  public  entertainment,  in  a 
newspaper,  is  not  a  libel.(A)  So  a  fair,  temperate  and  reasonable  cri- 
ticism on  the  buildings  of  an  architect,(»)  is  not  libellous,  boweyer  mis- 
taken in  point  of  taste  the  opinion  may  be,  or  however  unfavourable  to 
the  merits  of  the  architect.  In  like  manner,  a  comment  upon  a  literary 
production,  exposing  its  follies  and  errors,  and  holding  up  the  author 
to  ridicule,  will  not  be  deemed  a  libel,  provided  such  comment  does  not 
exceed  the  limits  of  fair  and  candid  criticism,  hj  attacking  the  charac- 
ter of  the  writer,  unconnected  with  his  publication :  and  a  comment  of 
this  description  every  one  has  a  rieht  to  publish,  although  the  author 

may  suffer  a  loss  from  it.  Such  a  loss  the  law  does  not 
[  *1047  3  consider  as  an  injury :  it  is  a  loss  *which  the  party  ought 

to  sustain,  inasmuch  as  it  is  the  loss  of  fame  and  profits  to 
which  he  was  not  fairly  entitled.(Jr^  But  if  a  person,  under  the  pretence 
of  criticising  a  literary  work,  detames  the  private  character -of  the  au- 
thor, and  instead  of  writing  in  the  spirit,  and  for  the  purpose,  of  &ir 
and  candid  discussion,  travels  into  collateral  matter,  and  introduces 
facts  not  stated  in  the  work,  accompanied  with  injurious  comments  upon 
them,  such  person  is  a  libeller,  and  liable  to  an  action.(Q(l^  So  where 
defendant  published  of  a  painting,  publicly  exhibited,  tnat  it  was  a 
mere  daub,  with  other  strong  terms  of  censure ;  it  was  holden,(m)  that 
it  was  a  question  for  the  jurv,  whether  it  was  a  fair  and  temperate  cri- 
ticism, or  only  a  vehicle  of  personal  malignity  towards  the  plaintiC 
An  advertisement  in  a  public  paper,  strongly  reflecting  upon  the  char- 
acter of  an  individual  who  has  been  declared  bankrupt,  is  libelloufl,(ii) 
although  published  with  the  avowed  intention  of  convening  a  meeting 
of  the  creditors  for  the  purpose  of  consulting  upon  the  measures  proper 
to  be  adopted  for  their  own  security,  if  the  legal  object  might  have  been 
attained  by  means  less  injurious. 

In  the  celebrated  case  of  StoekfUUe  v.  JRan9ard^{o)  it  was  holden, 
that  it  is  no  defence  in  law  to  an  action  for  publishing  a  libel,  that  the 
defamatory  matter  is  part  of  a  document,  which  was,  by  order  of  the 
House  of  Commons  laid  before  the  House,  and  thereupon  became  part 
of  the  proceedings  of  the  House,  and  which  was  afterwards,  by  order 
of  the  House,  printed  and  published  by  defendant ;  and  that  the  House 
of  Commons  ^heretofore  resolved,  declared,  and  adjudged,  ^^  that  the 

ih)  Dibdm  v.  Swan^  1  Esp.  N.  P.  G.  28,  Kmyon^  G.  J. 
t)  SoanB  T.  Knight,  1  M.  k  Malk.  74. 
k)  Carr  ▼.  Hood,  1  Gampb.  365,  n.,  EUenborouffh,  G.  J. ;  If  Lead  ▼.  WakUy,  3  G.  *  P. 
__  I. 

{I)  NightingaU  T.  iStocJbdole,. London  Sittings  after  H.  T.  49  Geo.  HI.,  EUmhoroits^ 
G.J. 

(m)  TKomp%(m  y.  Shaekell,  M.  k  Malk.  187,  But,  G.  J.    See  Oreen  ▼.  CJug^mam,  4  BiDgh. 
N.  G.  92. 

(n)  Browne  T.  Croome,  2  Stark.  N.  P.  G.  297.  (o)  9  A.  ft  S.  1. 

reputable  motives,  the  publication  is  libellous ;  and  the  question  of  the  pririlege  of  criti- 
cism belongs  to  the  Jniy.     Cooper  y.  Stonej  24  Wend.  434. 

Jl)  An  editor  may  freely  comment  on  the  acts  of  the  government  ofScers,  or  indiTid- 
s,  and  indulge  in  occasional  mirth  and  wiL  And  it  is  only  where  the  character  of 
the  publication  is  malicious,  and  its  tendency  to  degrade  and  excite  to  revenge,  that  it 
is  condemned  by  the  law,  and  subjects  the  publisher  to  prosecution.  Tappan  v.  WtUon, 
7  Ohio,  193. 
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power  of  pnblishiDg  snch  of  its  reports,  votes,  and  proceedings,  as  it 
shall  deem,  necessary  or  conducive  to  the  public  interest,  is  an  essential 
incident  to  the  constitutional  functions  of  Parliament^  more  especially 
to  the  Commons  House  of  Parliament  as  the  representative  portion  of 
it."  On  demurrer,  to  a  plea  suggesting  such  a  defence,  a  court  of  law 
is  competent  to  determine  whether  or  not  the  House  of  Commons  has 
such  privilege  as  will  support  the  plea.    S,  0. 

The  consequences  resulting  from  the  foregoing^decision  belong  rather 
to  history  than  to  a  work  of  this  kind :  it  is  sufficient  to  state  that  (as 
on  all  similar  occasions)  the  authority  of  the  law  prevailed ;  and,  the 
legislature  having  interposed,  it  was,  by  stat.  8  &  4  Vict.  c.  9,  enacted, 
^^  that  all  proceecUngs,  criminal  or  civil,  against  any  person  for  the  pub- 
lication of  any  report,  paper,  votes,  or  proceedings,  under  the  authority 
of  either  House  of  Parliament,  shall  be  stayed,  by  bringing  before  the 
court  or  judge  a  certificate,  under  the  hand  of  the  Chancellor, 
or  of  <}ie  Speaker  of  the  House  of  Commons,  to  '^'the  effect  [  ^1048  ] 
that  such  publication  is  by  order  of  either  House  of  Parlia- 
ment, together  with  an  affidavit  verifying  such  certificate." 

A  fair,  plain,  unvarnished  account  of  the  proceedings  of  a  court  of 
justice,  is  not  a  libel,(p)(l)  but  a  highly  coloured  account  of  such  pro- 

(p)  Curry  y.  Walterj  1  Bob.  k  Pol.  526 ;  bat  see  lU.&Q.  279,  281. 

(!)  "It  must  not  be  taken  for  granted,  that  the  publication  of  eyexy  matter  which 
passes  in  a  court  of  justice,  however  truly  represented,  is,  under  all  circumstances,  and 
with  whatever  motive  published,  justifiable ;  but  that  doctrine  must  be  taken  with  grains 
of  allowance.*'  Per  Lord  EUenborough,  0.  J.,  and  Chrote,  J.,  in  StUet  v.  Nokts^  *l  East, 
503.  "  It  often  happens  that  circumstances  necessary  for  the  sake  of  public  justice  to 
be  disclosed  by  a  witness  in  a  judicial  Inquiry,  are  very  distressing  to  the  feelings  of 
individuals,  on  whom  they  reflect ;  and  if  such  circumstances  were  afterwards  wantonly 
published,  I  should  hesitate  to  say,  that  such  unnecessary  publication  was  not  JUbellous, 
merely  because  the  matter  had  been  given  in  evidence  in  a  court  of  justice."  Per  Lord 
EUenborougK  C.  J.,  8,  C.  ^^If  a  member  of  Parliament  publishes  in  the  newspapers  his 
speech,  as  d^vered  in  Parliament,  and  it  contains  charges  of  a  slanderous  nature  against 
an  individual,  an  information  will  lie  for  a  libel ;  though,  had  the  words  been  merely 
delivered  in  Parliament,  they  would  be  dispunishable  in  the  courts  at  Westminster." 
The'King  v.  Ld.  Abmgdon^  1  Esp.  N.  P.  0.  226 ;  Th^  Svtg  v.  Creevey,  1  M.  &  S.  273,  S.  P., 
and  that  the  circumstance  of  the  speech  being  published  for  the  purpose  of  correcting 
a  misrepresentation,  will  not  render  the  author  less  amenable  to  the  common  law  in 
respect  of  the  publication.  ^*  It  does  not  follow,  that  because  a  counsel  is  privileged  as 
to  what  he  delivers  in  a  court  of  justipe,  a  publisher  may  circulate  his  expressions  in  a 
printed  paper."    Per  Park,  J.,  RoberU  v.  Brotcn^  10  Bingh.  525 ;  4  M.  &  S.  Sc.  407,  S,  O. 

It  is  libeUous  to  publish  a  correct  account  of  judicial  proceedings,  if  accompanied  with 
comments  and  insinuations  tending  to  asperse  a  man's  character.  CommontoMkh  v. 
Blanding,  3  Pick.  304;  Tkomaa  v.  CroweUy  7  Johns.  264. 

An  action  for  libel  cannot  be  maintained  for  words  uttered  in  the  coarse  of  a  judicial 
proceeding.     Vauue  v.  Lee^  1  Hill,  8,  (7.,  107. 

The  editor  of  a  newspaper  has  a  right  to  publish  the  fact  that  an  individual  has  been 
arrested,  and  upon  what  charge,  but  he  has  no  right,  while  the  charge  is  in  the  course 
of  investigation  before  the  magistrate,  to  assume  that  the  person  accused  is  guilty,  or  to 
bold  him  out  to  the  world  as  such.     Uiher  v.  8tveranee^  2  App.  9. 

Where  the  editor  of  a  sectarian  newspaper  publishes  an  obituary  notice  in  which  it  is 
stated  that  the  deceased  never  used  profane  language,  the  intention  of  the  notice  being 
to  promote  certain  religious  views,  it  is  the  right  of  Sie  editor  of  another  sectarian  paper, 
if  he  believes  such  notice  to  be  injurious,  to  state  in  his  newspaper  that  the  deceased 
waa  a  profane  swearer,  if  such  was  the  case,  and  if  such  statement  is  made  simply  to 
counteract  what  is  believed  to  be  the  mischief  of  the  notice.  Tht  Commonwealth  v. 
Batehdder^  Thacher's  Grim.  Gas.  191. 

An  affidavit  made  before  a  magistrate  to  enforce  the  law  against  a  person  accused 
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ceedings  mixed  vp  with  insiniiatioiui  of  peijnry^C^)  cannot  be  jnstilied; 
nor  can  a  etatement  of  the  circumstances,  given  as  from  the  month  of 
connsel,(r)  instead  of  being  accompanied  or  corrected  by  the  efi- 
dence.(l)  Nor  is  it  lawful  to  publish  even  a  correct  aoooont  of  the 
proceedings  of  a  court  of  justice,  or  of  a  preliminary  inquiry  before  a 
magistrate,  if  such  account(a^  contain  matter  of  a  scandalous,  blasphe- 
mous, or  indecent  nature.  A  false  or  scandalous  matter  contained  in 
a  petition  to  a  committee  of  Parliament,(t)  or  in  articles  of  the  peace 
exnibited  to  justices  of  the  peace,  or  in  any  other  proceeding  in  a  rm- 
lar  court  of  justice,  will  not  make  the  complaint  amount  to  a  libel.  So, 
fairly  to  comment  on  a  petition,  which  has  been  presented  to  the  HouBe 

of  Commons,  is  not  libellous.  («)(2^  Although  that  wUoh  is 
[  ^1049  ]  written  may  be  injurious  to  *the  cnaraoter  of  another,(a?)  yet 

if  done  bend  Me^  or  with  a  yiew  of  investigating  a  fact,  in 
which  the  party  making  it  is  interested,  it  is  not  libellous.(^    Henoe, 

i^)  StUet  T.  ybkei,  1  East|  493.    [See  ThmM$  t.  CfreiweU,  7  Jobni.  Rep.  264.] 
r)  Saunderi  v.  MilU^  6  Bingh.  213;  tee  DeUgal  t.  HighUy^  3  Biogh.  N.  C.  960. 
9)  R,  Y.  Mary  CarliU,  3  B.  ik  A.  167 ;  Duncan  y.  Tkwaitei^  3  B.  A  C.  656. 
t)  1  Hawk.  B.  1,  c.  73,  8.  8 ;  MovlUm  y.  Clapham,  B.  R.  K.  16  Gar.  I.,  Sir  W.  Jobcc, 
431 ;  March.  20, 8.  C.    [Vide  Tham  v.  Blanekard^  6  Johns.  Rep.  60S,  a  case  of  a  pethiot 
to  the  coancil  of  appointment  for  the  remoYal  of  an  officer,  S.  P.] 
Dunne  ▼.  Anderton^  Rj.  k  M.  287.    See  also  3  Bingh.  88. 
DeUmy  ▼.  Janesj  4  Esp.  N.  P.  0.  191. 
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therein  of  a  crime,  does  not  subject  the  accuser  to  an  action  for  a  libel,  thongh  the  ai> 
darit  be  (Use  and  insufficient  to  effect  its  object.  Hartaotk  t.  RMck,  6  Black.  S3S. 
An  editor  copying  a  libellous  article  from  another  paper,  and  giYing  his  authori^ 
expressing  his  disbelief  of  some  of  the  charges,  but  neither  affirming  nor  denylttg  Um 
libellous  charges,  majr  be  guilty  of  libel,  and  that  whether  malice  be  shown  or  not 
JBotehkia  y.  Ol^kantf  2  Hill,  610.  Libellous  charges  made  before  a  court,  not  kgiOf 
competent  to  inrestigate  them,  are  actionable.    MUam  y.  Bumtidt»^  I  BreTard,  295. 


(1)  See  Clark  y.  Binney,  2  Pick.  113. 

(2)  In  Rmmpton  y.  Conpdon^  2  Pick.  314,  it  was  laid  down  bj  Ch.  J.  Porte,  ttst 
'<  accusations  made  to  a  body  competent  to  try  the  alleged  offence,  are  not  the  suljcctcf 
an  action  for  slander;"  and  where  a  member  of  a  church  had  consented  that  the  cknreb 
should  iuYestigate  any  complaint  which  might  be  preferred  against  him  in  writing,  ^xf 
a  person  not  a  member,  it  was  held  that  an  action  for  a  libel  could  not  be  snstsiaed 
against  such  person  making  such  complaint,  without  showing  express  malice.  lb.  Bii 
in  BodwM  y.  Ot^oodj  3  Pick.  379.  it  was  determined  that  a  fidse  complaint,  made  with 
express  malice,  or  without  probable  cause,  to  a  body  having  competent  authority  to 
redress  the  grieyance  complained  of,  may  be  the  subject  of  an  action  for  a  tibel;  tad 
the  question  of  malice  is  to  be  determined  by  the  jury.  In  Oray  y.  PtntUmd,  4  S.  A  B- 
23,  420,  which  was  an  action  for  a  libel  contained  in  an  affidayit,  made  by  defindsst, 
and  sent  to  the  goyemor,  relatiye  to  the  plaintiff's  conduct  in  an  office  hdd  at  ^ 
goYemor's  will,  it  was  held  that  the  proof  of  the  fact  from  which  malice  was  to  te 
iDfierred,  lay  with  the  plaintiff,  and  that  the  want  of  probable  cause  might  be  left  to  the 
jury  as  eyidence  of  malice.  Malice  must  be  proved  in  an  action  for  libellous  words  is  * 
remonstrance,  which  a  citisen  has  a  right  to  present  to  the  public  authority,  as  agsiiat 
an  application  for  a  tavern  license.  MUer^ft  v.  Jenks^  3  Whart.  168;  Vandamr. 
M'Orefforj  12  Wend.  645;  Bradley  y.  ffeath,  12  Pick.  163;  Ilarrie  y.  ffarrinyton,  2  T>kr, 
129. 

(3)  It  is  no  justification  that  the  defendant  signed  the  libel  as  chairman  of  a  pubfie 
political  meeting,  by  whom  it  had  been  adopted  as  an  address  to  the  public.  Xantv. 
FeWf  6  Johns.  Rep.  1 ;  Anthon.  Rep.  76,  3.  C.  And  by  the  publication  in  a  newqiapcr  of 
a  false  libel  in  relation  to  a  candidate  for  public  office,  malice  is  implied,  though  sack 
publication  be  by  a  voter,  the  editor  of  the  paper,  in  the  course  of  a  contested  electiss, 
and  though  the  libel  relate  to  a  public  act  of  the  plaintiff,  in  the  legislature.  Reot  v.  JKsVi 
7  Cowen,  613.  In  an  action  of  libel  charging  the  plaintiff,  wno  had  been  a  minister  ftoB 
France  to  the  United  States,  irith  treacherously  betraying  the  secrets  of  his  govcnuBeat, 
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where  an  advertuiement  was  published  by  the  defendant,  at  the  instiga- 
tion of  A.,  the  plaintiff's  wife,  for  the  purpose  of  ascertaining  whether 
the  plaintiff  haa  another  wife  living  when  he  married  A. ;  it  was  holden, 
that  although  the  advertisement  might  impute  bigamy  to  the  plaintiff, 
^et  having  been  published  under  such  authority,  and  with  such  a  view, 
It  was  not  libellous.  A  letter  written  confidentially  to  persons  who 
employed  A.,  as  their  solicitor,(y)  conveying  charges  injurious  to  his 
professional  character  in  the  management  of  certain  concerns  which 
they  entrusted  to  him,  and  in  which  B.,  the  writer  of  the  letter,  was 
likewise  interested,  was  holden  not  to  be  a  libel.  So  where  the  defend- 
ant had,  an  application  for  a  character,  stated  in  a  written  answer,  that 
the  plaintiff  had,  whilst  in  her  service,  conducted  herself  disgracefully, 
and  that  she  had  since  been  a  prostitute ;  and  a  similar  statement  had 
been  made  by  the  defendant  to  persons  who  had  reccmimended  the 
plaintiff  to  her :  it  was  holden,(2)  that  they  were  privileged  communica* 
tions,  and  that  the  plaintiff  was  properly  nonsuited  for  want  of  proof 
of  malice.  But  where  the  master  wrote  a  first  letter,  without  a  pre* 
vions  application,  and  then  a  second  in  answer  to  inquiries  made  of 

(y)  M'DougaU  t.  CUtridg€,  I  Gampb.  267,  Lord  SUmbwrough^  C.  J. 

(i)  Chad  T.  Affleck,  8  B.  &  C.  403.    See  FbunUUn  r.  BoodU,  3  Q.  B.  5;  2  G.  &  D.  466. 

proof  that  he  had  publiihed  his  inttmctioiifl  is  not  a  jnstificatioii,  for  a  public  minister 
maj,  if  he  deems  it  necessary,  publish  his  instmctions.  Omet  r.  MUcheUj  7  Johns.  120. 
And  whether  the  plaintiff  had  traitoronslj  made  public  his  instructi6ns  is  a  mixed 
question  to  be  submitted  to  the  Jury  under  the  advice  of  the  court ;  and  the  eriminalitf 
of  the  act  altogether  depends  upon  the  intent  with  which  it  was  done.  Per  Kent,  C«  J.  lb. 
The  public  character  of  the  plaintiff,  as  an  officer  bf  goyemment,  and  the  eril  example 
of  libels,  are  considerations  ^th  the  Jury  for  increasing  damages.  IHUotson  r.  Cheetham. 
3  Id.  66. 

An.  action  lies  for  the  publishing  of  a  libel  imputing  to  the  party  corrupt  conduct  in 
his  character  of  a  member  of  the  legislature,  although  it  be  published  after  the  party 
slandered  had  gone  out  of  office.  Cframer  y.  Eiffffs,  17  Wend.  209.  Officers  and  candi- 
dates for  office  may  be  canvassed,  but  not  calumniated.  8uly  v.  Bltnr,  Wright,  368, 683. 
A  publication  concerning  a  candidate  for  an  elective  office  is  libellous  which  charges 
that  he  bartered  a  pnblic  improvement  in  which  his  constituency  were  interested,  for  a 
charter  of  a  bank  to  himself  and  his  associates,  and  that  if  elected  he  would  be  an 
unfaithful  representative;  that  he  would,  by  criminal  indiflference  or  treachery,  retard 
or  prevent  the  construction  of  such  improvement,  in  order  to  accomplish  selfish,  sinister 
and  dishonest  purposes.    Bower*  v.  Duboit,  17  Wend.  63. 

An  action  for  libel  lies  on  a  communication  to  the  head  of  a  department  of  the  govern- 
ment^ chargring  a  subordinate  officer  with  peculation  and  ft-aud,  where  he  is  subject  to 
removal  by  the  officer  to  whom  the  communicaUon  is  addressed,  but  such  action  is  in 
the  nature  of  a  malicious  prosecution,  and  the  proof  must  conform  to  the  latter  action. 
Howard  v.  Thompeony  21  Wend.  318. 

Where  an  action  was  bronght  for  maliciously  defaming  the  plfuntiff,  in  a  petition  to 
the  legislature  for  redress,  complaining  of  the  attorney-general,  it  was  held  not  to  lie. 
Bat  in  this  case  it  appeared  that  the  defendant  had  reasonable  and  probable  cause  of 
complaint,  though  the  charge  was  not  well  founded  in  tact.  Read  v.  Vehrme,  2  Bre- 
vard, 76. 

Where  the  libel  complained  of  is  in  a  petition  to  the  legislature,  the  truth  may  be 
given  in  evidence  in  justification  ,*  it  is  not  necessary  to  plead  the  truth.  Commonwealth 
V.  Morris,  1  Virg.  Gas.  176. 

Communications  made  to  the  appointing  power  in  regard  to  the  character  and  qualifi- 
cations of  an  applicant  for  office,  if  made  in  good  faith,  are  privileged.  Blanehard  v. 
Thorn,  5  Johns.  608;  Vanduaee  v.  M^Oregor,  12  Wend.  646 ;  Howard  v.  Thomp$on,  21  Id. 
319;  (y Donahue  v.  M^Qovem,  23  Id.  26;  Orti^  y.  PenUand,  2  Serg.  A  K.  23;  8.  C,  4 
Id.  420.  So  a  remonstrance  ajgainst  a  tavern  license.  Vwadutee  v.  JtQregor,  12  Wend. 
646 ;  Hiieherqft  v.  Jenke,  3  Whart  168. 
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him  as  to  the  plaintiff's  character,  Lord  Tenterden^  G.  J.,  left  it  to  tk 
jury  to  say,  whether  the  communication  contained  in  that  letter  was 
made  hj  the  master  band  fide^  acting  under  a  belief  that  he  was  di»- 
charging  a  dut^  which  he  owed  to  the  party  who  was  about  to  take  tlie 
plaintiff  into  his  service,  or  whether  it  was  made  maliciously,  with  an 
intention  of  doing  an  injury  to  the  plaintiff;  and  the  jury  having  found 
that  the  communication  was  maliciously  made,  the  court(a)  refused  to 
disturb  the  verdict. 

There  is  a  difference  between  publications  relating  to  public  and  pri- 
yate  individuals.  Every  subject  has  a  risht  to  comment  on  those  acts 
of  public  men  which  concern  him  as  a  subject  of  the  realm,  if  he  do  not 
make  his  commentary  a  cloak  for  malice  or  slander.(i)(l) 

A  petition  addressed  by  a  creditor  of  an  officer  in  the-  army  to  ikt 
SecretarY-at-War,(c)  bond  fidcj  and  with  a  view  of  obtaining,  througk 
his  interference,  the  payment  of  a  debt  due;  and  containing  a  statement 
of  facts  which,  though  derogatory  to  the  officer's  character,  the  •reditor 
believed  to  be  true,  is  not  a  malicious  libel  for  which  an  action  is  main- 
tainable. The  publication  of  libellous  matter,  concerning  a  R<Mnan 
Catholic  priest,  was  holden  not  to  be  justifiable,  on  the  ground 
[^1050]  that  it  was  promulgated  at  a  public  meeting  ^called  to  peti- 
tion Parliament  against  making  a  grant  in  support  of  a  Bomui 
Catholic  college.  (({)  A  defamatory  writing,  (e)  expressing  only  one  or 
two  letters  of  a  name,  in  such  a  manner,  that,  from  what  goes  before 
and  follows  after,  it  must  necessarily  be  understood  to  signify  snch  a 
particular  person,  in  the  plain,  obvious,  and  natural  construction  of  tlie 
whole,  and  would  be  nonsense  if  strained  to  any  other  meaning,  is  as 
properly  a  libel,  as  if  it  had  expressed  the  whole  name  at  large  :(2)  for 
It  brings  the  utmost  contempt  upon  the  law,  to  suffer  its  justice  to  be 

(a)  PaOwofi  T.  Jonety  S  B.  &  G.  5*78. 

[b\  Per  Farke,  B.,  Parmiter  v.  Coupland^  6  M.  &  W.  108. 

[ej  Fdirman  y.  ioM,  6  B.  A  A.  642 

[en  Heame  t.  Stowdly  12  A.  ik  E.  719 ;  4  P.  A  D.  696. 

[e)  HuTt*9  cue,  Trin.  12  Ann.,  Hawk.  Book  1,  c.  73,  b.  6. 

(1)  No  action  will  lie  for  charges  against  a  public  officer  contained  in  a  petition  to  tbe 
council  of  appointment,  praying  his  removal  fh)m  office,  although  the  words  used  an 
false  and  actionable  in  themselves,  without  proving  express  malice,  or  that  the  petitiea 
was  actually  malicious  and  groundless,  and  presented  merely  to  injure  the  plaintifi 
character.  Thorn  r.  Btanchard,  5  Johns.  508.  The  truth  of  a  libel,  when  it  does  not 
negative  the  intention  to  defame  the  reputation  of  another,  cannot  be  shown  in  defence. 
Commonwealth  v.  Cltqypf  4  Mass.  163;  Commonwealth  v.  Blanding^  3  Pick.  304.  But  as  it 
may  be  shown  that  tlie  publication  was  for  a  justifiable  purpose,  and  not  malicious,  nor 
with  the  intent  to  defame,  so  there  may  be  cases  where  the  defendant  having  proved  tJM 
purpose  justifiable,  may  give  in  evidence  the  truth  of  the  words  where  such  erideooe 
will  tend  to  negative  the  malice  and  intent  to  defame.  Commonwealth  v.  CUi^^  4  Has- 
163.  Thus  ot  a  complaint  made  to  the  executive  or  legislature,  or  any  other  public  co&- 
Btituted  body  against  anv  of  its  officers  or  agents  for  the  purpose  of  obtaining  thor 
removal  or  the  redress  of  a  grievance,  the  subject  of  the  complaint  being  of  a  pablic 
nature,  or  the  complainant  having  a  particular  interest  in  it.  lb.  CommonwtdUk  v.  ^to^ 
m^,  3  Pick.  304,  314,  316,  317.  So  of  a  publication  relating  to  a  candidate  for  apabiic 
office,  or  the  incumbent  of  an  elective  public  office.  Commonwealth  v.  CZcyy,  4  Mass. 
163,  169.  So  of  proceedings  in  legislative  assemblies  and  courts  of  justice.  Commi^ 
wealth  V.  Blandinff,  3  Pick.  304,  314.  So  of  cases  of  private  import,  where  infonnatioa 
is  given  to  parties  having  an  interest  in,  and  who  have  a  right  to  act  upon  it.   lb.  3n* 

(2)  Accord  Cobbetfs  case,  Whart.  St.  Tr.  322,  per  ^tKean^  G.  J. 
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eluded  by  such  trifiins  evasions.(l)  A  justice  of  the  peace  has 
authority(/)  to  issue  his  warrant  for  the  arrest  of  a  party  charged 
with  having  published  a  libel;  and  upon  the  neglect  of  the  party  so 
arrested  to  find  sureties,  may  commit  him  to  prison,  there  to  remain 
until  he  be  delivered  by  due  course  of  law.  Persons  in  partnership,  as 
bankers,  may,  without  showing(a)  the  proportion  of  their  respective 
shares,  join  in  an  action  for  a  libel  against  them  in  respect  of  their  busi- 
ness. An  alien  friend,  (A)  though  resident  abroad,  is  entitled  to  sue  in 
the  courts  at  Westminster,  for  a  libel  published  in  England. 


n.  Of  the  Declaration{2)  and  Plead%ng$. 

Venue, — This  is  a  transitory  action,  and  consequently  the  venue  may 
be  laid  in  any  county.  It  may  be  stated,  as  a  general  rule,  that  the 
venue  cannot  be  changed  in  this  action ;  to  this  rule,  however,  there  are 
the  two  following  exceptions : — 1st,  Where  the  writing  and  publication 
are  confined  to  the  same  county  :(2)  in  this  case  the  venue  may  be  chang- 
ed into  such  county.  (£)  2nd,  If  the  libel  be  sent  out  of  England  in  a 
letter,  the  venue  may  be  changed  into  that  county  in  which  the  letter 
was  written,(Z) 

According  to  the  usual  form  of  the  declaration  in  this  action,  after 
the  prefatory  averments  which  the  circumstances  of  the  case  may  render 
necessary  as  inducement  to  the  action,  the  plaintifi*  states,  ^'that  the 
defendant  falsely  and  maliciously  wrote  and  published{S)  of  and 
conceming(4)  the  plaintifi*  a  false,  &c.,  libel,  which  *libel  is  [*1051] 
according  to  the  tenor  and  efiect  following:''  the  libel  is  then 
Bet  forth  in  hcec  verba,  accompanied,  however,  with  the  necessary  innu- 
endoes, in  order  to  illustrate  and  explain  the  tendency  and  bearing  of 
the  libel,  and  to  give  it  its  force  and  application ;  and  in  this  part  of 
the  declaration  care  must  be  taken,  that  the  libel  be  so  set  fortn  as  to 
agree  with  that  produced  in  evidence.  Where  the  libellous  meaning  is 
apparent  on  the  face  of  the  libel,  innuendos  are  unnecessary;   but 


(/ 
(?) 


[/)  Butt  V.  Conantj  1  Brod.  k  Bingh.  648. 

Foster  and  two  others  v.  Lawson,  3  Bingh.  452. 
{h)  Pisani  v.  Lawson,  6  Bingh.  N.  C.  90.  (t)  Pinkney  T.  ColUru^  1  T.  R.  571. 

(k)  Freeman  v.  Norrie^  3  T.  E.  306  j  Earl  of  Kerry  v.  Thorley,  B.  R.  M.  49  Geo.  III. 
MS.,  S.  P. 
(I)  Metealfv,  Marhham^  3  T.  R.  652. 


(2) 


S.  P.  Clark  V.  CfreiUhurffh,  4  M'Gord,  491. 

When  new  counts  may  be  added.    See  Oay  y.  Somerj  13  Pick.  635. 

(3)  Although  the publieation  of  the  libel  must  be  stated  in  the  declaration,  yet  it  will 
be  sufficient  to  state  such  matter  as  amounts  to  a  publication,  without  using  the  formal 
word  pubUeked.  Baldwin  v.  Blphinston,  2  Bl.  R.  1037.  See  a  comment  on  this  case  in 
Watts  V.  Fraser,  1  A.  kE.  233.  There  must  be  an  averment  of  publieation^  but  the  par- 
ticular mode  of  publication  need  not  be  set  out.    Waitlel  v.  Ifolman,  2  Hall,  172. 

(4)  Judgment  was  arrested  after  rerdict,  because  it  was  not  laid  that  the  libel  was 
"  of  or  concerning  plaintiff,"  in  Lowfield  y.  Bancroft  and  another,  Str.  934,  and  in  R.  y. 
Marsden,  4  M.  k.  S.  164.  See  also  Clement  y.  Fither,  1  B.  k  C.  459.  An  ayermcnt  that 
the  libel  was  composed  " of  and  concerning"  plaintiff,  to  wit:  "We  know  what  Brierly 
(meaning  said  plaintiff)  done,"  &c.,  is  a  sufficient  ayerment  that  plaintiff  was  the  person 
meant.    Saye  y.  Brierly ^  4  Watts,  392;  Cummme  y.  Btttler,  3  Blackf.  190. 

VOL.  II. — ^28 
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thougli  they  be  unneoessarily  introduced,  and  be  unsupported  by  pre- 
fatory averments,  they  do  not  vitiate  the  declaration.(m)  The  words 
of  the  libel  onsht  to  be  stated  on  the  record,  in  order  that  the  de- 
fendant may,  if  he  thinks  fit,  demur,  and  bring  before  the  court  the 
question  whether  they  amount  to  a  libel.  Hence  it  is  not  snffieieDt 
to  declare  that  the  defendant  published  a  libel  concerning  the  plais- 
tiiF  in  his  trade,  purporting  that  his  beer  was  of  bad  quality,  and  6<dd 
by  deficient  measure;  the  libel  itself  ought  to  be  set  out»(l)  And 
such  declaration  is  bad  on  general  demuiTer.(n)  If  the  omisskm  of 
any  part  makes  a  material  alteration  in  the  sense  of  the  part  in- 
serted, such  omission  is  fatal.(o)  Neither  is  it  sufficient  to  state  that 
the  libel  contains  in  8ub9tanee{p)  the  matters  following.  If  the  libel 
be  written  in  a  foreign  language,  the  original  should  first  be  set  fortb 
in  the  declaration,  and  then  the  tranBlation.(;)(2)  If  the  words  be 
English  words,  which  have  acquired  some  sense  different  frcKu  tb^ 
natural  one,  a  distinct  averment  of  that  fact  is  necessary ,(r)  and  is  pro- 
perly introduced  by  way  of  averment ;  and  this  inducement  when  pro- 
perly pleaded,  must  be  traversed  if  it  is  intended  to  deny  it.(«)  The 
declaration  concludes  with  the  damage,  either  general,  which  the  hv 
supposes  to  have  been  sustained,  or  special,  which  the  party  has  actu- 
ally sustained  in  consequence  of  the  publication  of  the  libel.(3) 

[*1062]  ♦(>/  the  Pleadingi. 

Before  the  stat.  of  6  &;  7  Vict.  c.  96,  s.  2  (which  see,  post  p.  1053, 4,) 
money  could  not  have  been  paid  into  court  in  an  action  for  libel.  See 
Stat.  3  &;  4  Will.  lY.  c.  42,  s.  21.  The  defendant  may  plead  the  g^- 
eral  issue.  Not  Guilty,  which  under  the  new  rule  H.  T.  4  "^1^.17. 
operates  as  a  denial  only  of  the  breach  of  duty  or  wrongful  act  allied 
to  have  been  committed  by  the  defendant,  and  not  of  the  facts  stated 
in  the  inducement,  and  no  other  defence  than  such  denial  is  admiasibk 
under  that  plea:  all  other  pleas  in  denial  must  take  issue  on  some  par- 
ticular matter  of  fact  alleged  in  the  declaration.  If  the  supposed  hbel 
amounts  only  to  what  is  termed  a  privileged  communication,  this  is  a 
defence  which  may  be  set  up  under  the  plea  of  not  guilty,(»)  notwith- 
Btandinff  the  foregoing  rule.  The  proper  meaning  of  a  privileged  eoni- 
munication  is  this, — ^tnat  the  occasion  on  which  the  communication  was 
made,  rebuts  the  inference  prirndfaeie  arising  from  a  statement  prejn- 


i: 


m)  2  Starkie  on  Libel,  Appendix,  cites  Arehlnthpp  of  T\iam  v.  RobeMon^  5  Blngh.  17- 
n)  Wood  y.  Brown^  6  Taunt.  169. 
q)  Per  Tmdalj  G.  J.,  Rutherford  t.  Evam^  6  Bingh.  458. 
p)  Wright  v.  CUmenU^  in  arrest  of  judgment,  3  B.  ft  A.  503. 

(q)  Zenobio  y.  AxUU,  6  T.  E.  162.  (r)  Angle  y.  Alexander,  7  Bingh.  119. 

t)  M'Ortgor  v.  Gregory ^  11  M.  &  W.  287. 
9)  Laiie  y.  Price,  1  Ney.  &  P.  16 ;  6  A.  &  E.  645. 


(1)  Where  the  publication  it  the  joint  act  of  two  or  more  persons,  thej  maj  be  jeieed 
in  the  same  action.  And  if  a  recovery  and  satisfiiction  have  been  had  against  oneef  tbe 
joint  publishers,  it  is  a  bar  to  an  action  against  the  others.  But  the  plaintiff  maj  bring 
sereral  suits,  and  elect  de  meHorilnu  damnis,    J%oma9  r.  Bamueg^  6  Johns.  Bep.  S& 

^2)  See  Rahaueer  y.  Sehwerger^  3  Watt,  28. 

(3)  For  the  mode  of  declaring  on  an  ironical  libel,  see  RofdeU  y.  /«Mt,  4  )L  4 
W.  446. 
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dicial  to  the  character  of  the  plaintiiT,  and  puts  it  upon  him  to  prove 
that  there  was  malice  in  the  fact;  that  the  defendant  was  actuated  bj 
motives  of  personal  spite  or  ill  will,  independent  of  the  occassion  on 
which  the  commnnication  was  made.(^) 

If  the  matter  of  the  libel  be  true,  the  defendant  may  plead  it  in  jus* 
tification;(l)  but  in  such  justification,  if  there  be  anything  specific  in  the 
subject,  issuable  facts  ought  to  be  stated,  and  not  general  charges  of  mis« 
conduct;  for  where  a  libel  charged  an  attorney  with  gross  negligence, 
falsehood,  prevarication,  and  excessive  bills  of  costs  in  the  ousiness 
which  he  had  conducted  for  the  defendant;  it  was  holden,(i^)  that  a  plea 
in  justification  repeating  the  same  general  charges,  without  specifying 
the  particular  acts  of  misconduct,  was  bad,  upon  demurrer;  and  that  it 
was  mcumbent  on  the  defendant,  who  must  be  taken  to  know  the  par* 
ticular  acts  of  misconduct,  to  disclose  them.  And  if  the  plea  professes 
to  justify  the  whole  libel,  but  in  efiect  justifies  a  part  only,  it  will  be 
bad :  as  where  the  libel  charged  the  defendant  with  having  stolen  cloth 
and  velvet,  and  the  plea  justified  the  accusation  only  as  to  taking  the 
velvet ;  it  was  holden(2;)  ill.  So  where  the  libel  charged  that  plaintiff, 
a  proctor,  had  been  suspended  three  times,  twice  by  oir  John  I^icholl, 
and  once  by  Lord  Stowell,  whereby  his  neighbors  had  been  led  to  think 
he  was  guilty  of  extortion ;  and  the  plea,  professing  to  answer  the  whole, 
justified  only  one  of  the  suspensions,  viz.  one  by  Sir  John  Nicholl,  and 
omitted  the  other  two  specific  charges;  it  was  nolden(y)  bad. 
It  IB  sufiScient,  however,  if  the  '''charge  on  the  plaintiff's  con-  ['*'1053] 
duct  in  the  libel  is  substantially  met  and  answered  in  the 
justification.(i3)  It  is  unnecessary  to  repeat  every  word  which  might 
have  been  the  subject  of  the  original  comment.  So  much  must  be  justi* 
fied  as  meets  the  sting  of  the  charge ;  but  if  anything  be  contained 
in  a  cbarffe^  which  does  not  add  to  the  sting  of  it,(a)  that  need  not 
be  justified.  It  is  not  any  bar  to  the  action,  that  the  plaintiff  has 
been  in  the  habit  of  libelling  the  defendant  ;(5)  although  it  may 
operate  in  mitigation  of  the  cUimages.  It  is  not  sufficient  to  plead 
that  the  defencUtnt  received  the  libellous  statement  from  another,  and 
that,  upon  publication,  he  disclosed  the  author's  name.(c)    Where  here 


ii 


^0  Per  Parke,  B.,  Wright  v.  WoodgaU,  2  Cr.  M.  k  R.  677 ;  1  Tyr.  k  Gr.  12,  S.  C. 

(»)  Holmea^  gmt.  orUj  ^e.,  ▼.  Catethy,  1  Taunt.  543,  recognized  in  Htekindotham  y.  Leaeh^ 
10 IL.  A  W.  361.  [Vide  Srook$  r.  Btemia,  8  Johns.  Bop.  466 ;  Siggt  y,  Detmittan^  3  Johns. 
Gas.  198 ;  Oenet  v.  Mitehdl,  7  Johns.  Rep.  120.] 


ix)  Johnt  y.  OetimgSj  Cro.  Ellz.  239. 


(y)  Clarkton  y.  Laiwtcn^  6  Bingh.  266;  recognized  in  McGregor  y.  Oregon/ j  11  H.  & 
W.  287. 

(s)  Edwards  Y.  B$Uy  1  Bingh.  403 ;  Clark  y.  Taylor^  2  Bingh.  N.  0.  668.  (a)  lb. 

(h)  Fmnerty  y.  T^er,  2  Oampb.  76.  Iffotehkiss  y.  Lathrop^  1  Johns.  Rep.  286  ;  South- 
wiekY.  Steverii,  10  Johns.  Rep.  443.1 

{€)  Crupigny  v.  WdUBleg,  5  Bingh.  392. 

ri)  When  plaintiff  giyes  in  eyidence  parts  of  a  libel  not  declared  on  to  show  malice, 
defendant  maj  prove  their  truth  without  a  plea  of  justification.    Hmry  y.  Norwood, 

4  Watts,  347.  When  defendant,  in  his  plea  of  justification,  introduces  certain  passages 
from  a  pamphlet  published  bj  plaintiff,  on  which  plea  issue  is  joined,  this  is  not  so  far 
an  adoption  of  the  whole  pamphlet  as  true,  as  to  enable  plaintiff  to  read  other  passages 
in  it  for  the  purpose  of  showing  defendant  was  the  aggressor.    Ktamey  y.  Oough, 

5  Om  &  J.  467. 
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the  libel  tended  to  make  a  man  ridiculous,  it  was  holden  to  be  no 
defence,(cl)  that  he  himself  told  the  same  story  to  a  party  of  friends. 

Where  the  defendant  pleaded  a  justification  only,  without  the  g^i^^ni 
issue,  he  was  fonnerly(e)  entitled  to  begin.  But,  according  to  Tindal, 
C.  J.,  in  Carter  v.  JoneSy  Sittings  after  Trin.  T.  8  Will.  IV.,  1  M.  ft 
Rob.  281,  '*  a  resolution  has  recently  been  come  to  by  all  the  judges, 
that  in  cases  of  slander,  libel,  and  other  actions  where  the  plaintiff  seeks 
to  recover  actual  damages,  of  an  unascertained  amount,  he  is  entitled 
to  begin,  although  the  ftmrmative  of  the  issue  may,  in  point  of  form,  be 
with  the  defendant. 

It  seems,  that  where  the  allegations  in  a  libel  are  derisible,  one  part 
may  bo  jusitified  separately  from  the  rest,  if  a  proper  justification  cm 
be  made  out.(/)    But  where  the  declaration  stated,  that  the  defendant 

Eublished  a  libel  with  intent  to  cause  it  to  be  believed,  that  theplaintif 
ad  been  guilty  of  feloniously  stealing  a  horse ;  and  the  justification 
only  stated,  that  the  plaintiff  was  on  certain  grounds  suspected  of  stetl- 
inff  it ;  it  was  holden,f^)  on  demurrer,  to  be  insufficient. 

To  this  action  the  aefendant  may  plead  the  Statute  of  Limitations,(i) 
that  is,  ^'  that  the  cause  of  action  did  not  accrue  at  any  time  within  six 
years  next  before  the  commencement  of  the  plaintiff's  action/* 

By  Stat.  6  &;  7  Vict.  c.  96,  s.  2,  in  an  action  for  a  libel  contained  in 
any  public  newspaper  or  other  periodical  publication,  it  shall  be  com- 
petent to  the  defendant  to  plead,  that  such  libel  was  inserted  in  sudi 
newspaper  or  other  periodical  publication  without  actual  malice,  and 
without  gross  negligence,  and  that  before  the  commencement  of  the 
action,  or  at  the  earliest  opportunity  afterwards,  he  inserted  in  sach 
newspaper,  or  other  periodical  publication,  a  full  apology 
[  *1054  ]  for  *the  said  libel ;  or,  if  the  newspaper,  or  periodical  poUl- 
cation  in  which  the  said  libel  appeared  should  be  ordinarily 
published  at  intervals  exceeding  one  week,  had  offered  to  publish  the 
said  apolo^  in  any  newspaper  or  periodical  publication  to  be  selected 
by  the  plaintiff  in  such  action ;  and  that  every  such  defendant  shall 
upon  filing  such  plea,  be  at  liberty  to  pay  into  court  a  sum  of  money, 
by  way  or  amends,  for  the  injury  sustained  by  the  publication  of  sodi 
libel ;  and  such  payment  into  court  shall  be  of  the  same  effect,  and  be 
available  in  the  same  manner  and  to  the  same  extent,  and  be  subject  to 
the  same  rules  and  regulations  as  to  payment  of  costs  and  the  form  of 
pleading,  except  so  far  as  regards  the  pleading  of  the  additional  facts 
hereinbefore  required  to  be  pleaded  by  such  defendant,  as  if  actions  for 
libel  had  not  been  excepted  from  the  personal  actions  in  which  it  is 
lawful  to  pay  money  into  court,  under  an  act  passed  in  the  session  of 
Parliament,  held  in  the  fourth  year  of  his  late  majesty,  entitled  **  An 
Act  for  the  further  Amendment  of  the  Law,  and  the  better  Advance 
ment  of  Justice."     And  that  to  such  plea  to  such  action,  it  shall  be 

(d)  Cook  V.  Ward,  6  Bingh.  409. 

(«)  Cooper  V.  Wakloj^  Moody  k  M.  248,  Tenterden^  C.  J. ;  Scarth  r.  Gardmer,  B.  R- 
Middlesex  Sittings  after  M.  T.  2  Will.  IV.,  TenterdertyC.  J.,  MSS.,  S.  P. 

(f)  See  opinion  of  Tmterden^  G.  J.,  in  following  case. 

(g)  Mountney  v.  Walton^  2  B.  &  Ad.  673.  (h)  21  Jac.  I.  c.  16. 
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competent  to  the  plaintiff  to  reply  generally,  denying  the  whole  of  such 
plea. 

The  sixth  section  provides,  that  nothing  in  this  act  contamed  shall 
take  away  or  prejudice  any  defence  under  the  plea  of  Not  Guilty,  which 
it  is  now  competent  tp  the  defendant  to  make  under  such  plea  to  any 
action  or  indictment  or  information  for  defamatory  words  or  libel. 


III.  Of  the  JEvidenee, 

By  Stat.  6  &  7  Vict.  c.  96,  s.  1,  in  any  action  for  defamation,  it  shall 
be  lawful  for  the  defendant  (after  notice  in  writing  of  his  intention  so 
to  do,  duly  given  to  the  plaintiff  at  the  time  of  filing  or  delivering  the 

Elea  in  such  action),  to  give  in  evidence,  in  mitigation  of  damages,  that 
e  made  or  offered  an  apology  to  the  plaintiff  for  such  defamation  before 
the  commencement  of  the  action,  or  as  soon  afterwards  as  he  had  an 
opportunity  of  doing  so,  in  case  the  action  shall  have  been  commenced 
beiore  there  was  an  opportunity  of  making  or  offering  such  apology. 

The  libel  must  be  produced,  and  before  it  is  read,  it  must  be  proved 
that  it  was  puhluhed  by  the  defendant.(l)  The  mode  of  pubhcation 
may  be  proved,  in  order  to  enhance  the  damages.  The  mere  parting 
with  a  libel,  with  such  an  intent,  whereby  a  defendant  loses  all  power  of 
future  control  over  it,  is  an  uttering,  which  seems  to  be  the  meaning  of 
the  word  publUhingj  without  an  actual  communication  of  the  contents 
of  the  paper.(t)(2)  If  it  be  proved,  that  the  libel  was  bought  in  the 
shop  of  a  bookseiler,(A;)  of  a  person  acting  in  the  shop  as  the 
servant  of  the  bookseller,  this  will  be  *jMrimd  facie  evidence  [  ^1055  ] 
of  a  publication  by  the  bookseller,  inasmuch  as  h'e  has  the  profits 
of  the  shop,  and  is  therefore  answerable  for  the  consequences.  Where 
a  publication  is  defamatory,  the  law  infers  malice,(Z)  unless  anything 
can  be  drawn  from  the  circumstances  attending  the  publication  to  rebut 
that  inference.  If  the  libel  be  in  a  foreign  language,  in  which  case,  as 
it  has  already  been  observed,  the  libel  must  be  set  forth  in  the  declara- 
tion, both  in  the  original  language  and  in  the  English  translation, 
further  proof  will  be  necessary.(8) 

(0  R*  V.  Biirdetff  4  6.  &  A.  135.  (k)  R,  ▼.  Almon^  5  Barr.  2686. 

(0  Per  L€  BUmCf  J.,  in  M.  v.  Cruvey,  1  M.  A  S.  273. 

(1)  By  a  default  and  interlocutory  Judgment,  the  &ct  of  publication  and  the  truth  of 
the  innaendoa  are  admitted.    TUloUon  y.  Cheethamy  3  Johns.  Rep.  66. 

(2)  A  libel  was  published  in  a  newspaper  printed  in  another  state,  but  which  usually 
circulated  in  a  county  in  Massachusetts,  and  the  number  containing  the  libel  was  actually 
received  and  circulated  in  such  county.  Held,  that  this  was  sufficient  evidence  of  a 
publication  in  the  county.  Commonwealth  y.  BUtnding^  3  Pick.  304.  When  an  anonymous 
letter  was  sent  through  the  post-office  to  a  person  out  of  the  jurisdiction,  proof  that  it 
was  there  deposited  and  duly  despatched,  and  the  production  of  it  by  plaintiff,  are 
sufficient  proof  of  publication  without  the  oath  of  the  person  to  whom  it  was  addressed. 
Callmi  y.  Oaylord^  3  WatU,  321. 

(3)  In  the  case  of  R.  y.  Peltier j  which  was  an  information  against  defendant  for  a 
libel  on  Napoleon  Bonaparte,  the  eyidence  on  the  part  of  the  prosecution  was  as 
follows: — A  witness  proyed,  that  he  had  purchased  several  copies  of  the  book,  containiDg 
the  libel  in  question,  of  a  certain  bookseller,  which  copies  he  had  marked  at  the  time. 
2.  The  bookseller  proyed  that  defendant  was  the  publisher  of  the  book,  and  employed 
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Where  a  libellous  paragraph,  as  proved,  contained  two  referenees, 
by  which  it  appeared  to  be  in  fact  the  language  of  a  third  person  speak- 
ing of  the  plaintiff's  conduct,  and  the  declaration  in  setting  it  out  had 
omitted  those  references :  it  was  holden,(f7»)  that  these  omissions  altered 
the  sense  of  the  remainder,  and  the  variance  was  fatal.  In  an  action 
for  a  libel,(n)  after  the  libel,  on  which  the  action  was  brought,  had  been 
read,  the  plaintiff's  counsel  offered  in  evidence  other  libels  Yrritten  by 
the  defendant.  This  having  been  objected  to,  on  the  ground  that  the 
plaintiff  could  not  give  in  evidence  anything  which  would  of  itself  con- 
stitute a  ground  for  a  distinct  action ;  Lord  Kenyon^  G.  J.,  said,  he 
thought  that  the  evidence  was  admissible,  and  compared  it  to  actions 
for  slander,  in  which,  evidence  of  other  words,  besides  those  stated  in 
the  declaration,  was  usually  rec^ved  [to  show  the  malice  of  the  d^en- 

dan^.(l) 
[  *1056  ]      ^In  an  action  on  the  case  for  publishing  a  libel  against  the 

defendant  in  a  paper  entitled  the  ^^We^ly  Political  Regis- 
ter,"((7)  a  witness  was  called  who  proved  that  he  had  purchased  one  of 
the  papers  containing  the  libel  in  question  before  the  action  was  brought; 
he  was  then  proceeding  to  prove  that  he  had  purchased  another  copy 
of  the  same  paper  <rfUr  the  action  was  brought.  This  was  objected  to, 
on  the  part  of  the  defendant,  on  the  ground  that  the  publication  of  the 
last-mentioned  copy  might  become  the  subject  of  a  future  action,  and, 
therefore,  that  it  ought  not  to  be  given  in  evidence  to  increase  the 
damages  in  this  action.  But  Lord  MlUnboroughy  0.  J.,  was  of  opinion, 
that  although  it  was  not  admissible  for  the  purpose  of  aggravating  the 
damages,  yet  it  was  evidence  to  show  that  the  paper  was  circulated  de- 
liberately.    In  Burdett  v.  AdkiiM^{p)  which  was  an  action  for  a  libd 

[m)  Cartwright  t.  Wright,  5  B.  &  A.  615. 
\n)  L^t  V.  Hu9on,  Peake's  N.  P.  0.  166. 

[0)  PlunkeU  v.  Cobbett,  before  Lord  JSUenboroughy  Middlesex  Sittinga,  26th  Xaj, 
1804,  MSS. 
(p)  1  M.  &  Gr.  807 ;  2  Scott's  N.  R.  11. 


him  to  dispose  of  the  copies  on  his  account,  and  that  he  had  accounted  for  diem.  3. 
An  interpreter  vhu  then  called,  irAo  ewore  that  he  underetood  the  French  kmgua^y  and  Aei 
the  tranelation  waa  eorreei.  The  interpreter  then  read  the  vhole  of  that  whieh  woe  ekergeite 
be  a  libel  in  the  original,  and  then  the  tranelatian  was  read  by  the  clerk  at  Siei  Prinu, 

(1)  Charltery,  Barret^  Peako's  N.  P.  G.  22.  So  in  MueUl  t.  Maeguieterf  Ifiddlesex 
Sittings  after  H.  T.  1807, 1  Gampb.  49,  n.,  the  plaintiff,  haying  proved  the  words  bid  in 
the  declaration,  offered  evidence  of  other  actionable  words  spoken  by  the  defeodsnt 
afterwards;  this  being  objected  to  on  the  ground  that  these  latter  words  might  becone 
the  subject  of  a  future  action.  Lord  JSUen£:>rough  oYennXed  the  objection,  observing,  that 
evidence  might  be  given  of  anv  words  as  well  as  any  act  of  the  defendants  to  show  fM 
ammo  he  spoke  the  words  which  were  the  subject  of  the  action.  Still,  however,  it 
would  be  the  duty  of  the  judge  to  tell  the  jury,  that  they  must  give  damages  fbr  those 
words  only,  which  were  the  subject  of  the  action.  So  per  Sir  J.  Mantfieldy  in  ^xurt$ 
y.  Tipper,  2  Gampb.  76 ;  "  In  actions  for  words,  it  has  been  allowed  to  give  eridence 
of  words  subsequently  spoken,  for  the  purpose  of  showing  that  the  original  words  wot 
spoken  maliciously  and  to  injure:"  but  see  Mead  v.  Daubigny,  Peake's  N.  P.  G.  1^ 
where,  in  an  action  for  slander.  Lord  Kenyon,  G.  J.^  confined  this  doctrine  to  words  not 
actionable  in  themselves  ;  admitting,  however,  that  such  words  might  be  giren  in  en- 
dence,  although  it  appeared  they  were  not  spoken  to  the  same  person,  to  whom  the 
slander  was  alleged  in  the  declaration  to  have  been  spoken.  N.  This  distinction  was 
exploded  by  Lord  ElUnborough,  in  the  preceding  case  of  Ruttel  v.  Maeqvieter,  wito 
observed,  that  it  was  not  founded  upon  any  principle.  Vide  Thomae  v.  CntteiS^ 
1  Johns.  R.  264. 
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pubMshed  in  a  newspaper,  the  plaintiff  was  allowed  to  give  in  evidence 
on  the  trial  a  second  paragraph,  subsequently  published  in  the  same 
paper,  in  which  the  libellous  charge  was  repeated,  for  the  purpose  of 
showing  the  intention  of  the  defendant,  and  the  jury  were  told  to  take 
the  two  paragraphs  with  them,  and  to  give  such  damages  as  they  con* 
sidered  the  plaintiff  entitled  to  :  and  a  new  trial,  on  the  ground  of  mis- 
direction, was  refused.  But  in  Finnerty  v.  Tipper,{q)  Sir  J.  Mansfield 
ruled,  that  the  plaintiff  could  not  give  in  evidence  other  subsequent 
libels  published  concerning  him  by  the  defendant,  unless  they  directly 
referred  to  the  libel  set  forth  in  the  declaration.  And  in  Stuart  v; 
Jjovellj  2  Stark.  93,  Lord  Ellenbor(mg\  C.  J.,  held,  that  the  plaintiff 
could  not  give  in  evidence  subsequent  publications  by  the  defendant, 
where  the  intention  of  the  publication  in  question  was  not  equivocal. 

Under  the  plea  of  Not  Guilty,  the  plamtiff  cannot  adduce  evidence 
to  show  that  the  allegaticms  in  the  hbel  are  false.(r)(l)  But  in  an 
action  for  a  libel  purporting  to  be  a  report  of  a  coroner's  in- 
quest, '''evidence  of  the  correctness  of  the  report  is  admissible  [  *1057  ] 
nnder  the  general  issue  in  mitigation  of  damages :(«)  but 
evidence  of  the  truth  or  falsehood  of  the  facts  stated  at  the  inquest  is 
not  admissible  on  either  side. 

Where  a  libel  contains  matters  imputing  to  another  a  crime  capable 
of  being  tried,  evidence  cannot  be  received  at  the  trial  of  the  truth  of 
those  imputations.  Where,  therefore,  the  libel  contained  imputations 
that  certain  persons  at  M,  had  been  guilty  of  murder ;  the  court  held,(^) 
that  the  judge,  at  the  trial,  properly  received  evidence  of  the  truth  of 
the  transactions  stated  in  the  libel  to  have  taken  place  at  M.(2) 

General  evidence,  that  the  plaintiff  has  been  in  the  habit  of  libelling 
the  defendant,(t^)  is  inadmissible.  (8)  The  defendant  cannot  be  aU 
lowed(;i;)  to  do  more  than  prove  the  publication,  by  the  plaintiff,  of  libels 
which  are  connected  with  the  libel  which  is  the  subject  of  the  action ; 
and  clearly  applicable  to  the  defendant's(y)  libel.(4)    Where  the  object  of 

{q)  2  Gampb.  72,  confirmed  in  Wakky  v.  Jokntwi^  Ry.  k  M.  422.    See  also  May  v. 
Brown,  3  B.  A  G.  113  ;  and  TatpUy  y.  Blahtg,  2  Bingh.  N.  G.  437. 
[r]  Stuart  y.  Lovetl^  2  Stark.  93. 
[»)  JBatt  y.  Chapmanj  1  M.  &  Malk.  46,  TrnterdeHj  G.  J. 
\i)  R.  y.  Burden,  4  B.  &  A.  146. 
\u)  WakUy  y.  Johruon,  Bj.  k  Moo.  422,  Beit,  G.  J. 
\x)  2  Stark,  on  Libel,  p.  100,  cites  May  y.  Brown,  3  B.  ft  G.  113. 
[y)  Tarpley  y.  Blab^,  2  Bing.  N.  G.  437.    See  WatU  y.  Fraser,  I  U.  k  Rob.  449. 
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(1)  See  Remmytan  y.  Conydon,  2  Pick.  311,  how  far  eyidence  tending  to  proye  the 
tnith  of  the  charges  maj  be  admitted  nnder  the  general  issue,  for  the  purpose  of  show- 
ing probable  cause  and  rebutting  anj  presumption  of  malice.  Gonsult  slso  Wharton's 
Amer.  Grim.  Law,  2  2594,  4th  ed. 

{2\  S.  P.  Com.  y.  Blandmy,  3  Pick.  304. 

(3)  Defendant  may  mitigate  damages  by  showing  the  plaintifT  to  be  a  common  Ubdler, 
Matfnard  y.  Beardtly,  7  Wend.  660.  When  declaration  ayers  good  character,  defendant 
under  the  general  issue  may  disproye  it.  Henry  y.  Karwood^  4  Watts,  347  ;  Petrie  v.  Rote, 
5  W.  ft  S.  364 ;  Fliteraft  y.  Jenkt,  3  Whart.  158.    Lony  y.  Brouyher,  6  Watts,  439. 

(4)  Defendant  cannot,  either  in  bar  or  mitigation,  give  in  eyidence  other  libels  pub- 
lished of  him  by  plaintiff  not  distinctly  relating  to  the  same  matter;  nor  if  so  relalinfr, 
in  palliation  of  the  offence  on  the  ground  of  provocation.  Beardaly  v.  Maynard,  4  Wend. 
336.  Maynardy.  Beardtly^  7  Wend.  660.  Oould  y.  Weed,  12  Wend.  12.  Unless  so 
recent  as  to  afford  a  reasonable  presumption  that  defendant  acted  under  the  influence  of 
passion  excited  by  plaintiff's  libel,  or  when  it  is  explanatory  of  the  meaning  of  or  occa- 
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the  eTidence  is  to  show  that  the  defendant  was  proToked  by  libeb  pnlh 
lished  against  him^  it  is  essential  that  some  proof  should  be  given  of  die 
libels  having  come  to  the  defendant's  knowledge.(2) 

In  an  action  for  defamation,  either  party  may,  with  a  view  to  the 
damages,  give  evidence  to  prove  or  disprove  the  existence  of  a  mali- 
cious motive ;  but  if  the  evidence  given  for  that  purpose  establishes  ano- 
ther cause  of  action,  the  jury  should  be  cautioned  against  giving  tnj 
damages  in  respect  of  that  other  cause  of  action.(a) 

It  is  not  oompetmit  to  a  defendant  charged  witn  having  published  a 
libel,  to  prove  tnat  a  paper  similar  to  that  for  the  publication  of  which 
he  is  prosecuted,  was  published  on  a  former  occasion  by  other  peraons, 
who  have  never  been  prosecuted  for  iu(i)  Proof  that  the  libel  was  con- 
tained in  a  letter(o)  directed  to  the  plaintiff,  and  delivered  into  die 
plaintiff's  hands,  is  notsufficientproof  of  publication  tomauh 
[  '*'1058  ]  tain  an  €i€tion,{l)  The  writing  and  publication(c2)  must  *hB 
proved.  Proof  that  the  defendant  accounted(e)  for  the  stamp 
duties  of  the  newspaper  in  which  the  libel  was  contained,  has  been  hol- 
den  to  be  proof  of  publication.  But  see  new  statute,  iwfira*  In  anae- 
tion  for  a  libel,  contained  in  a  letter,  written  by  the  defendant's  dan^- 
ter,  who  usually  wrote  his  letters  of  business,  but  there  not  beins  any 
evidence  given  to  show  that  she  was  authorised  or  instructed  by  hun  to 
write  the  letter  in  question,  or  that  he  had  recogniied  it,  it  was  hot 
den,(/)that  there  was  not  any  evidence  to  go  to  a  jury  against  the  de- 
fendant, inasmuch  as  it  was  not  an  act  within  the  scope  of  the  daughter's 
authority.  There  having  been  in  a  libellous  letter  a  reference  to  a  nei^ 
paper,(^)  as  the  authority  upon  which  the  libel  was  founded ;  it  was  holden, 
that  the  newspaper  referred  to  might  be  given  in  evidence  on  the  ffenenl 
issue,  in  mitigation  of  damages.  Defendant  may  have  the  whole  of  the  pub- 
lication read  from  which  the  passages  chargea  are  extract8(A) ;  so  the  de- 
fendant has  a  right  to  have  read,  oi  part  of  the  plaintiff* $  €a»ey(i)  axM>- 
ther  part  of  the  same  newspaper  referred  to  in  the  libel  oomplaiaed 

ft)  By  the  .court,  Watti  t.  F^aser,  7  A.  &  B.  232. 

[a)  Pwmm  y.  Ltmaiirty  6  M.  &  Or.  700 ;  6  Scott,  N.  B.  607. 

\h\  R,  Y.  Holt^  5  T.  R.  436. 

[e)  PkOlipt  T.  Janwn^  2  Esp.  N.  P.  G.  625,  per  Km^cUy  0.  J.,  S.  P.,  admitted  bj  CK*- 
br$f  J.,  in  A.  T.  Bombrooky  Devon  Samm.  Asb.  1812,  MS.  TyZerv.  Clason,  I  CiiieSyB. 
581.  (d)  1  Moore,  (0.  P.)  477. 

(«)  Cook  Y.  Ward,  6  Bing.  409. 

(/)  Harding  y.  Or&enmffj  I  Moore,  (0.  P.)  477  ;  8  Tannt  42,  S.  C. 

iff)  MulUU  Y.  Bulton,  4  Esp.  N.  P.  G.  248,  SlUnboraugh^  G.  J. 

(h)  Cfook$  Y.  Bughety  Rj.  k  Moo.  112. 

(i)  7%&mt9n  Y.  Suphmf  2  Moody  k  Bob.  45,  2>Miii<m,  G.  J.,  on  reference  to  M.  y.  Lsa^ 
hert  and  Feny,  2  Campb.  388. 

sion  of  writing  the  libel  complained  of,  and  it  is  not  necessaiy  the  reference  should 
appear  on  the  face  of  it.     Child  v.  Eomer,  13  Pick.  503. 

(1)  The  same  point  was  admitted  in  Bickt  case,  in  the  Star  Chamber,  Hob.  215.  Bst 
an  indictment  or  information  may  be  sustained  in  this  case,  because  such  letter,  beisf  * 
provocation  to  a  challenge  and  breach  of  peace,  is  considered  as  a  misdemeanor.  Per 
Chambrty  J.,  in  R.  v.  Hombrooky  Devon  Summer  Assizes,  1812,  who  there  said,  ^*  It  is  sol 
necessary  to  constitute  a  publication  in  a  criminal  prosecution,  to  show  that  it  has  bees 
published  to  the  world.  It  is  sufficient  if  it  is  sent  to  the  party  Ubellod,  its  crimios|itJ 
peadiug  upon  its  teadeucy  to  provoke  the  party  libelled  to  a  breach  of  the  peace.'' 
See  TyltT  v.  Clason,  I  Gaines,  Rep.  581 ;  Wharton's  Grim.  Law,  740,  2  ed. 
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of.(l)  Plaintiff  declared  as  proprietor  and  editor  of  a  newspaper  ;{k) 
it  was  proved,  that  plaintiff  was  proprietor,  bnt  that  his  9ervant  was 
editor;  this  was  holden  to  be  a  fatal  yariance. 

The  proceedings  against  the  printers,  publishers  and  proprietors  of 
newspapers,  either  civilljr  or  criminally,^)  for  any  libel  contained  in 
such  paper,  are  much  facilitated  bj  stat.  6  &;  7  Will.  lY •  c.  76,  by  which 
it  is  enacted,(Q  that  no  person  shall  print  or  publish  any  newspaper  be- 

(k)  fferioi  T.  Stuart,  1  Esp.  N.  P.  0.  437.  (Q  Sect.  6. 

(1)  In  an  action  against  the  editor  of  a  newspaper,  it  is  no  justification  that  the  libel 
was  acoompanied  with  the  name  of  Uie  author.  IhU  t.  Xyon,  10  Johns.  Rep.  447. 
BunkU  y.  Mesftr,  3  Yeates's  Bep.  618. 

In  several  of  the  United  States  the  course  is  to  plead  the  general  issne  in  all  cases,  with 
a  brief  statement  of  the  special  matter  to  be  given  in  evidence  under  it.  It  has  been 
held  that  where  such  statement  in  an  action  of  slander  is  ruled  out,  as  not  amounting  to 
a  justification,  the  matter  is  not  admissible  in  evidence  in  mitigation  of  damages;  for 
the  reason  that  so  far  as  it  goes  it  tends  to  prove  the  charge  to  be  well  founded.  Cooper 
V.  Barber,  24  Wend.  106.  And  see  TurriU  y.  DoUoway,  17  Wend.  426.  But  the  sound- 
ness of  these  decisions  has  been  combatted  with  great  force  of  reasoning  bj  Mr.  Wendall 
in  the  Introduction  to  his  valuable  edition  of  Starlde  on  Slander,  p.  27-66. 

In  the  trial  of  an  indictment  for  a  newspaper  libel,  evidence  of  the  admissions  of  the 
editor  of  the  newspaper  as  to  the  authorship  of  the  publication  made  in  the  absence  of 
the  defendant,  were  held  inadmissible  until  the  proper  foundation  bj  proof  had  been 
laid  that  the  defendant  was  the  author.  J^e  Commonwealth  v.  OuUdf  Thatcher,  Grim, 
case,  329.  The  editor  of  a  newspaper  was  indicted  for  the  publication  of  a  libel,  and 
upon  the  trial  a  witness  was  asked  whether  the  editor  at  the  time  of  publication,  waa 
not  absent  from  town,  and  had  no  concern  in  the  publication  of  the  number  containing 
the  aDeged  libeL  Held  that  the  question  was  proper,  as  going  to  the  intent.  The  Com* 
monwetUth  y .  Buekmffham,  lb.  29.  On  the  trial  of  an  indictment  for  a  newspaper,  a  con- 
versation between  the  person  libelled  and  the  defendant  which  gave  rise  to  the  libellous 
publication  printed  in  the  same  newspaper  with  the  publication,  and  to  which  the  pub- 
lication referred,  was  allowed  to  be  read  bj  the  counsel  for  the  government  in  opening 
the  case.  The  Commonwealth  y.  SneUmg,  lb.  388.  Payment  by  the  defendant  to  the 
printer  or  publisher  of  a  newspaper,  for  the  insertion  of  libellous  matter,  is  evidence  to 
go  to  a  jurj-  of  his  authorship  or  adoption  of  the  libel.  Sehenk  v.  Sehenk,  1  Spencer, 
208.  Where  in  an  action  for  libel  the  defendant  pleaded  not  guilty  and  a  justification, 
the  admission  of  the  libel  in  the  latter  plea  does  not  estop  the  defendant  to  insist  on  hig 
denial  nor  is  it  evidence  to  prove  the  publication  on  the  issue  joined  on  the  former  plea. 
Wkitaker  v.  Freeman,  1  Dev.  271. 

In  order  to  justify  the  publication  of  de&matory  matter  the  party  must  prove  the 
truth  of  tilie  matter  alleged,  and  the  justification  must  be  as  broad  as  the  charge ;  it  isr 
not  sufficient  justification  to  show  that  part  of  the  matter  is  true.  The  State  v.  Bwmham, 
9  N.  Hamp.  34.  If  the  defendant  justifies  by  showing  that  there  was  a  lawful  occasion 
for  the  publication,  and  that  the  matter  published  is  true,  his  motives  in  making  the 
publications  are  immaterial.  lb.  If  he  cannot  justify  by  showing  the  truth  of  the  mat- 
ter charged,  he  may  excuse  the  publication  by  showing  that  it  was  made  upon  a  Uwftil 
occasion,  upon  probable  cause  and  from  good  motives.  Ib«  If  he  publishes  as  a  fkct, 
that  which  is  not  tnie,  for  the  purpose  of  injuring  the  plaintiff,  from  actual  malice  and 
not  fh>m  a  desire  to  obtain  a  jusU&kble  end,  it  is  not  sufficient  excuse  that  he  had  prob- 
able grounds  to  believe  the  matter  true.    lb. 

If  the  end  to  be  attained  is  justifiable,  as  if  the  object  is  the  removal  of  an  incompe- 
tent officer,  or  to  prevent  the  election  to  office  of  an  unsuitable  person,  or  to  give  us<Mful 
information  to  the  community  or  to  those  who  have  a  right  and  ought  to  know,  in  order 
that  they  may  act  on  such  information,  the  occasion  is  lawful.    lb. 

Where  however  there  is  merely  a  color  of  a  lawftil  occasion,  and  the  party  instead  of 
acting  in  good  fkith  assumes  the  act  for  some  justifiable  end,  merely  as  a  pretence  to 
publish  and  circulate  defkmatoiy  matter,  he  is  liable  in  the  same  manner  as  if  no  such 
pretence  existed.    lb. 

(2)  The  proprietor  of  a  newspaper  is  answerable  criminally,  as  well  as  civilly,  for  the 
acts  of  his  servants,  in  the  publication  of  a  libel,  although  it  can  be  shown,  that  such 
publication  was  without  the  privity  of  the  proprietor.  R.  v.  Walter^  3  Esp.  N.  P.  G. 
21 ;  Andree  v.  WMe,  7  Johns.  Rep.  269. 
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fore  there  A$31  be  delivered  at  ike  Stamp  Office,  or  to  proper  officers  t 
declaration  in  writing,  containing,  1.  The  correct  title  of  the  newspa- 
per. 2.  A  true  deacription  of  the  honsee  or  bnildings  wherein  such  news- 
paper is  intended  to  be  printed  and  published.  8.  The  true  name,  ad- 
dition, and  place  of  abode  of  the  printer  and  publisher,  and  of  every 

person  resident  out  of  the  United  Kingdom  who  shall  be 
[  ♦1069  ]  proprietor  thereof ;  and  also,  of  every  proprietor  *resideiit 

m  the  United  Kingdom,  if  not  exceeding  two,  exclusive  of 
printer  and  publisher;  if  they  do,  then  of  such  two  proprietors,  the 
amount  of  whose  respective  proportional  shares  in  the  property  shall 
not  be  less  than  the  proportional  share  of  any  other  proprietor  resident 
in  the  United  Kingdom,  exclusive  of  printer  and  publisher,  specifyiog 
the  amount  of  their  shares.  This  declaration  is  to  be  signed  bj 
printer,  publisher,  and  the  named  proprietors  resident  in  the  United 
Kingdom.  The  act  then  directs  when  fresh  declarations  shall  be 
made,  and  before  whom  the  declarations  are  to  be  made,  and  im- 
poses a  penalty  if  the  declaration  be  false  or  defective.  By  sect  8, 
such  declarations  are  to  be  filed,  and  certified  copies  thereof  shall  be 
admitted  in  all  proceedings  civil  and  criminal,(m)  and  upon  every  oc- 
casion, touching  any  newspaper  mentioned  in  such  declaration,  or  toucb- 
ing  any  publication,  matter,  or  thing  contiuned  in  such  newspaper,  as 
conclusive  evidence  of  the  truth  of  all  such  matters  set  forth  in  sndi 
declaration,  as  are  required  by  the  act  to  be  therein  set  forth,  Jdc  ;  and 
after  production  of  the  declaration,  and  of  a  newspaper  corresponding 
in  every  respect  with  the  description  of  it  in  the  declaration,  it  will  not 
be  necessary  to  prove  the  purchase  of  the  newspaper. 

It  was  observed  in  the  preceding  section,  that  where  the  defendant 
contends  that  the  libel  is  true,  he  must  justify  on  record;  but  in  one 
case,(n)  where  the  facts  to  be  proved  on  the  part  of  the  defendant  did 
not  constitute  a  complete  justification  ;  as  where  they  showed  a  ground 
of  suspicion  not  amounting  to  actual  proof  of  the  plaintiflTs  gmlt ;  it 
was  holden  by  JETyre,  C.  J.,  that  sucn  facts  might  be  given  in  evi- 
dence, on  the  general  issue,  in  mitigation  of  damages.(l)  This  do^ 
trine,  however,  to  the  extent  here  laid  down,  seems  queetionable.(3) 

(m)  See  iS.  y.  Woolmer,  4  P.  ft  D.  137 ;  12  A.  k  B.  432. 

(n)  Knobd  v.  JhtUer^  Peake's  Bf.  287,  ed.  2 ;  Peake'i  Add.  Oases,  139. 8.  (7. 

(1)  See  Rimayne  t.  Duane^  3  W.  G.  0.  R.  246,  and  Binns  r.  M'CorkUj  2  Browne,  96. 
But  public  report  of  a  fact  tttted  in  a  libel,  cannot  be  given  inoTidenee  in  miUgatioB^f 
damages  where  the  libel  expressly  disavows  all  reliance  upon  report,  and  profeiaes  to  f» 
upon  the  ocular  obserration  of  the  author.  Soot  t.  iTtn^,  7  Go  wen,  613.  And  a  ebaxp 
in  a  libel  is  not  justified  by  proof  of  misconduct  of  a  similar  character.  Ibid.  ^SSUmir  t. 
Potpertj  I  Wendell,  461. 

(2^  In  Sir  John  Earner  t.  MerU^  before  Lord  EUmborot^ffh^  which  was  an  action  fer 
woras  of  insolvency,  the  defendant  was  permitted  to  prove  that  at  the  time  there  v«R 
rumoTi  in  circulation  that  the  plaintiff's  acceptances  were  dishonored.  And  in  a  »«? 
before  Le  Blanc^  J.,  at  Worcester,  that  learned  judge  received  evidence  under  the  gen^ 
issue,  that  the  plaintiff  had  been  guilty  of  attempts  to  commit  the  crime,  which  ^ 
defendant  had  imputed  to  him.  2  Gampb.  253,  254.  So  in  the  case  of  the  E.  of  Ltk^^ 
V.  Walter^  2  Gampb.  251,  the  defendant  was  permitted  to  prove,  under  the  general  iso^t 
in  mitigation  of  damages,  that  before  and  at  the  time  of  the  publication  of  the  libel,  the 
plaintiff  was  generally  suspected  to  be  guilty  of  the  crime  thereby  imputed  to  him,  tfd 
tbat  on  account  of  this  suspicion,  his  relations  and  acquaintances  had  ceased  to  as^sorisfe 
with  him.  And  in  Wyait  v.  Oore^  Holt's  N.  P.  G.  299,  Oihb$y  G.  J.,  permitted  the  defru^- 
ant,  under  the  general  issue,  to  prove  that  the  substance  of  the  libel  charged  in  the 
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Where  the  justification  avers  the  truth  of  the  facts,  *which  [  *1060  ] 
form  the  ingredients  of  the  libel,  each  and  every  of  the  facts 
80  alleged  to  be  true,  must  be  distinctly  proved,(o)  in  order  to  entitle  the 
defendant  to  a  verdict  on  the  jufitification.(l) 

An  executory?)  may,  under  the  stat,  17  Car.  II.  c.  8,  s.  1,  enter  up 
judgment  on  a  verdict  obtained  by  his  testator  in  an  action  for  a  libeL 

in  an  action  for  libel,  the  judge  may  certify,  under  the  8  &  4  Vict,  c* 
24,  s.  2,  that  the  grievance  for  which  the  action  was  brought  was  wilM 
and  malicious.  (^) 

Doubts  having  arisen,  whether  on  the  trial  of  an  indictment  or  in- 
formation for  a  libel,  upon  the  plea  of  Not  Guilty,  it  was  competent  to 
the  jorv  to  give  their  verdict  upon  the  whole  matter  in  issue ;  it  was  by 
Stat.  S2  Geo.  III.  c.  60,  enacted  and  declaredy  that  the  jury  may  give 
a  general  verdict  of  guilty  or  not  guilty  upon  the  whole  mattw  put  in 
issue,  and  shall  not  be  required  or  directed  by  the  court  to  find  the  de- 
fendant guilty,  merely  on  the  proof  of  the  publication,  and  of  the  sense 
ascribed  to  the  same  m  the  indictment  or  information :  provided,(r)  that 
the  court  shall  give  their  opinion  and  direction  to  the  jury  on  the  matter 
m  issue,  as  in  other  criminal  cases ;  and  provided  also(«')  that  the  jury 
may,  in  their  discretion,  find  a  special  verdict,  and  also,(^)  that  the  de- 
fendants, if  found  guilty,  may  move  in  arrest  of  judgment  as  before  the 
passing, this  act.  The  foregoing  statute  does  not  affect  civil  cases,  but 
IS  confined  to  criminal.(tf)(2) 

Weaver  y.  Lioyd,  2  B.  A  G.  678.  (p)  Palmer  T.  Cohen,  2B.  k  Ad.  966. 

q)  l^ter  y.  Pointer,  8  M.  &  W.  396;  see  ante^  p.  38,  9. 
(r)  Sect  2.  («)  Sect.  3. 

(0  Sect  4.  (u)  Levi  t.  MUne,  4  Bingh.  195. 

declaration  had  been  previouslj  publiehed  in  a  newspaper ;  and  held,  that  it  was  not 

necessary  to  laj  a  basis  for  this  evidence  by  producing  the  newspaper.    In  ' v. 

Moor  J  in  an  action  of  slander  imputing  a  specific  charge  of  unnatural  practices  to  plaintiff, 
where  the  declaration  contained  the  usual  allegation  of  good  fame ;  Ac,  it  was  holden, 
that  the  witness  who  proved  the  words  might  be  asked,  upon  cross-examination,  whether 
he  had  not  heard  reports  in  the  neighborhood,  that  the  plaintiff  had  been  guilty  of 
similar  practices,  in  order  to  diminish  the  damages.  See  1  M.  ft  S.  284.  But  although 
general  reports  have  been  admitted  in  mitigation  .of  damages,  under  the  general  issue, 
specific  facts  are  not  so  admissible.  MUU  v.  Spencer,  Holt's  N.  P.  G.  635,  Oibbt,  0.  J. 
See  also  WaUhman  t.  Weaver,  1  D.  ft  R.  10,  and  Starkie's  Law  of  Slander  and  Libel,  vol. 
ii-  p.  80,  n.,  2nd  edition,  where  this  subject  is  fully  discussed.  In  Saundere  v.  MUU,  6 
Bingh.  213,  the  defendant  (the  editor  of  a  newspaper,)  was  permitted,  under  the  general 
issue,  in  mitigation  of  damages,  to  show  that  he  copied  the  libellous  paragraph  from 
•nother  newspaper,  but  was  not  allowed  to  show  that  it  had  appeared  coAcurrentb'  in 
several  other  newspapers.  See  East  v.  Chapman,  ante,  p.  1067;  May  v.  Brown,  3  B.  ft  0. 
113 ;  Watte  t.  Fraser,  7  C,  ft  P.  369. 

(1)  It  is  a  question  for  the  jury,  whether  the  libel  was  published  of  and  concerning 
the  plaintiff,  and  not  within  the  arbitrium  of  the  court.  Van  Veehten  v.  Hopkine,  6  Johns. 
Rep.  211.  In  an  action  for  a  libel  where  in  the  article  complained  of  as  libeUous, 
after  stating  that  A.  B.,  a  judicial  ofScer,  had  aiBzed  a  jurat  to  a  paper  purporting  to  be 
an  affidavit,  which  was  used  to  prevent  the  re-appointment  of  a  certain  individual  to 
ofBce,  when  in  fact  no  oath  was  administered  to  the  deponent,  and  that  A.  B.  had  been 
busy  in  concerting  measures  to  prevent  such  re-appointment.  An  appeal  was  made  to 
the  public  whether,  under  the  circumstances,  A.  B.  had  not  committed  a  gross  violation 
of  his  official  oath  for  the  purpose  of  ruining  the  incumbent  of  the  office  ,*  it  was  held 
that  a  charge  to  a  jury  as  matter  of  law,  that  the  publication  was  libellous,  and  not  sus- 
ceptible of  an  innocent  construction,  was  erroneous ;  and  that  instead  thereof,  the  ques- 
tion in  what  sense  the  words  were  used  should  have  been  submitted  to  the  jury.  Dollo^ 
tpay  T.  TurviU,  26  Wend.  383. 

(2)  Consult  Wharton's  Am.  Grim.  Lnw,  U  2626-2698,  4th  ed. 
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[*1061J  It  hau3  been  the  course  for  a  long  Hhae  for  the  judge,  in 
cases  of  libel,  as  in  other  cases  of  a  criminal  nature,  first  to 
give  a  legal  definition  of  the  offence,  and  then  to  leave  it  to  the  jury  to 
say,  whether  the  facts  necessary  to  constitute  that  offence  are  pro?ed 
to  their  satisfaction ;  and  that,  whether  the  libel  is  the  subject  of  a 
criminal  prosecution,  or  civil  action.  The  judge  is  not  bound  to  state 
to  the  jury,  as  matter  of  law,  whether  the  publication  complained  of,  be 
a  libel  or  not.  Mr.  Fox's  Libel  Bill  was  a  declaratory  act,  and  put 
prosecutions  for  libel  on  the  same  footing  as  other  criminal  case8.(j;) 

See  further  on  the  subject  of  indictments  for  the  publication  of  de- 
famatory libels,  Stat.  6  &  7  Vict  c.  96,  ss.  4,  5,  6. 

The  reader  who  is  desirous  of  investigating  the  law  of  libel  and 
slander  as  applied  in  Scotland,  is  referred  to  a  very  learned  and  inge- 
nious work  published  at  Edinburgh,  by  John  Borthwick,  Esq.,  advocate. 
It  is  worthy  of  consideration,  whether  a  portion  of  that  law  might  not 
be  introduced  with  effect  into  our  system.  (1) 


[*1062]  *CHAPTER  XXVIL 

MALICIOUS  PROSECUTION. 

L  Of  thb  Action  ok  the  Casb  for  a  Malicious  Pbosbcutiox,  astd 

IK  WHAT  Gases  such  Aotiok  mat  be  maiktaikbd.    p.  106i. 
II.  Of  thb  Declaration,    p.  1069;  Dbfekcb.   p.  1071 ;  EvmBsrcc 
p.  1072. 


I.  Of  the  Action  an  the  Caee  for  a  Malwiotu  Prosecution^  and  in  whi 

Oa$e$  eueh  Action  may  be  maintained. 

An  action  on  the  case  lies  against  any  person  who  malicion8lj,(2) 
and  without  probable  cause,  prosecutes  another,  whereby  the  ptfty 
prosecuted  sustains  an  injury,  either  in  person,  property,  or  repvta- 
tion.(8)    The  action  on  the  case  for  a  malicious  prosecution  bean  a 

(x)  Per  Parke,  B.,  PamUter  t.  Oauplandf  6  M.  &  W.  108,  recognised  in  Baylit  t.  l»- 
rmce,  3  P.  A  D.  526 ;  11  A.  &  B.  920. 

ConBult  3  Stephen's  N.  P.,  p.  2210-2265 ;  2  Leigh's  N.  P.  1360. 
The  malice  does  not  import  malignity  or  corruption,  but  any  improper  notin, 
and  is  implied  from  the  want  of  probable  cause.  What  is  probable  cause  is  a  qncsttw 
of  law  for  the  court.  Ivea  t.  Bartholomew,  9  Oonn.  309 ;  Turner  t.  Waiker,  3  GUI  k  Jo^ 
377;  Pangbum  y.  Bull,  1  Wend.  345;  Murray  v.  Long,  lb.  140;  Maetan  t.  Bryo^tH 
424;  Burt  y.  Place,  4  Id.  591 ;  Gorton  v.  D'AngeUe,  6  Id.  418 ;  Weaver  y.  Tamamii  H 
Id.  192;  WUU  y.  Noyee,  12  Pick.  324;  Wmgat  y.  Beaehore,  1  Penn.  Rep.  232 ;  Wbmd 
y.  Muntford,  4  Wash.  G.  G.  Rep.  79  ;  RiUy  y.  OourUyy  9  Gonn.  154 ;  SUme  y.  Crodur,  U 
Pick.  81 ;  Morria  y.  Coreey,  7  Cow.  281 ;  M'Cormiek  v.  Lieson,  7  Id.  715. 

(3)  The  tech{iical  malice  necessary  to  support  an  action  for  a  vexatious  suit,  is  «bj 
Improper  motiye,  and  does  not  necessarily  imply  malignity  or  even  corruption  ia  ^ 
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strong  analogy  to  tbe  old,  and  now  obsolete,  action  for  a  conspiracy ; 
hence,  it  is  frequently  termed  an  action  on  the  case  in  the  nature  of  a 
conspiracy.(a)  Bat  the  grounds  of  the  old  action  for  conspiracy  are 
narrow  and  confined,  when  compared  with  those  on  which  the  action  on 
the  case  for  a  malicioas  prosecution  is  founded.     The  action  for  a  con- 

Siracy,  having  been  framed  according  to  the  precise  terms  of  a  writ  in 
e  register,  wbose  limits  it  does  not  presume  to  transgress,  lies  only  in 
cases  where  two  or  more  persons  maliciously  conspire  to  indict  any  per- 
son falsely  of  treason  or  felony,(()  who  was  afterwards  lavrfully  acquit- 
ted. The  action  on  the  case  for  a  malicious  prosecution  yaries  its  form 
as  the  circumstances  of  each  particular  grievance  may  require.  What- 
ever engines  of  the  law  malice  may  employ  to  compass  its  evil  designs 
against  innocent  and  unoffending  persons,  whether  in  the  shape  of  in- 
dictment or  information,(c)  which  charge  a  party  with  crimes  mjurious 
to  his  fame  and  reputation,  and  tend  to  deprive  him  of  his  lib- 
erty ;  or  whether  such  *malice  is  evinced  by  malicious  arrests,  [*1068] 
or  by  exhibiting  groundless  accusations,  merely  with  a  view 
to  occasion  expense((2)  to  the  party,  who  is  under  the  necessity  of  de- 
fending himself  against  them,  tnis  action  on  the  case  affords  an  adequate 
remedy  to  the  party  injured.  It  may  be  brouj?ht  against  one  only  \{e) 
and  where  it  is  brought  against  two  or  more  de^ndants,  although  a  con- 
spiracy be  alleged  in  the  declaration,  and  a  verdict  be  found  for  all  the 
defendants  except  one,  yet  the  plaintiff  will  be  entitled  to  judgment.(/) 
On  the  contrary,  the  action  for  a  conspiracy  must  be  brought  against 
two  persons  at  the  least,(^)  because  the  gist  of  the  action  is  the  conspi- 
racy ;  and  if  one  only  be  found  guiIty,(A)  or  if  all  except  one  are  dis- 
charged by  matter  of  law,(t)  the  action  fails.  And  to  maintain  an  ac- 
tion for  a  conspiracy,  the  party  indicted  must  have  been  acquitted  upon 
a  good  indictment,(A)  by  verdict,  for  such  is  the  language  of  the  writ, 
^^ legitime  modo  acquietatuSf'*  or  "lawfully  acquittea;''  which  imports 
such  an  acquittal  of 'the  crime  charged  as  will  entitle  the  party  to  plead 
autre  faits  acquit^  in  case  he  be  afterwards  prosecuted  for  the  same 


(a)  MaT9h  t.  Vaughan  and  another,  Cro.  EUs.  701 ;  MilU  t.  MtUM,  Gro.  Gftr.  239. 

(h)  See  the  opinioDS  of  HoU^  G.  J.,  and  Trtby,  G.  J.,  that  a  conspiracy  lies  onlj  for 
procnring  another  to  he  indicted  for  irtatcn  or  ftiUmy,  where  life  was  in  danger.  Ld. 
Rajm.  379. 

it)  Moore  v.  Shutter,  2  Show.  295. 
d)  Jonet  V.  Owynn,  Gilh.  R.  185 ;  10  Mod.  148,  214. 
«)  MOU  T.  MUU,  Gro.  Gar.  239. 
/)  Price  T.  CrofU,  Sir  T.  Raym.  180;  PoUard  t.  £vatu  and  othera,  2  Show.  60.    See 
also,  Sublet  v.  Mott,  1  Wils.  210. 
{g)  F.  N.  B.  260,  4to  ed.  1755.  (h)  28  Ass.  12,  cited  in  F.  N.  B.  260. 

(t)  lb.  m  noia,  (k)  Bro.  Gonsplracie,  pi.  23. 

appropriate  sense  of  these  terms.  Ivea  v.  Bartholomew^  9  Gonn.  309.  Malice  may  he, 
and  most  commonly  is  in  such  actions,  implied  from  the  want  of  prohahle  cause.  The 
defendant,  for  the  purpose  of  rebutting  the  inference  of  malice,  may  be  let  in  to  show, 
for  instance,  that  he  acted  by  the  advice  of  counsel.  The  effect  of  such  evidence  is, 
however,  for  the  jury.  Turner  t.  Walker,  3  Gill  t  Johns.  377.  Upon  the  facts  proved, 
the  question  of  what  is  probable  cause,  is  law  for  the  court.  Panghum  v.  BaU,  iWend. 
345 ;  Motion  y.  Dryo,  2  Id.  424.  As  to  other  cases  on  evidence  of  probable  cause,  see 
Burl  V.  Place,  4  Id.  691 ;  Gorton  v.  DeAngelit,  6  Id.  418;  Weaver  v.  Tovmeend,  14  Id.  192, 
French  T.  Smith,  4  Vermont,  363 ;  WilU  Y.  Noya,  12  Pick.  324 ;  Wengert  v.  Beashore,  1 
Penn.  232;  WUmarth  v.  Mauntford,  4  Wash.  G.  G.  Rep.  79. 


1068  MAIJ0IOU8  FBOGMirXIOll. 

crim6.(Q(l)  Bat  in  an  action  on  the  case  for  a  malicioiia  proaecotloA, 
it  is  not  necessary  that  the  plaintiff  should  allege  or  prove  such  an  ac- 
quittal ;  for  it  may  be  brouffht  under  circamstances  iniich  predade  the 
possibility  of  such  an  acquittal :  as,  Ist,  where  a  bill  of  indictment  b» 
been  preferred,  and  returned  ignoramtt8.(f7i)  2nd]y,  where  the  indict- 
ment has  been  preferred  coram  nan  j%Ldice,(n)  And,  lastly,  where  % 
party  has  been  acquitted  on  a  defect  in  the  indictm0Bt.(oX2)  Formerlj, 
indeed,  it  was  supposed  that  an  acquittal  on  the  ground  of  the  insum- 
ciency  of  the  indictment  was  a  material  objection,  where  the  subject- 
matter  of  the  indictment  did  not  affect  the  reputation  of  the  partj 
accused,  and  he  had  not  been  imprisoned ;  because  scandal  and  imprison- 
ment were  at  that  time  considered  as  the  only  kinds  of  damage  for  which 
this  action  would  lie.  But  it  having  been  decided,  in  the  case  of  SacUt 
V.  Mobert9f{p)  that  the  expense  incurred  by  a  groundless  prosecutioii, 
without  scandal  or  imprisonment  of  the  party  accused,  was  sufficient  to 
support  this  action  where  the  indictment  was  good,  qtload  the  damage ; 
it  was  shortly  afterwards  holden,  in  a  casef;)  where  the  subject-matter 
of  the  indictment  did  not  affect  the  reputation  of  the  plaintiff,  and  whoe 
the  only  damage  which  the  plaintiff  had  sustained,  was  the  expense  at- 

tending  the  prosecution,  that  this  action  might  be  maintuned 
[*1064]   '^'although  thej>laintiff  had  been  prosecuted  on  an  insufficient 

indictment.  The  decision  of  Savile  v.  Roberte^  has  been  con- 
firmed by  the  case  of  Smith  v.  Sixony  Str.  977,  more  fully  reported  in  Ca. 
Temp.  Hardw.  54,  where  it  was  adjudged,  that  a  husband  alone  might 
maintain  an  action  for  the  malicious  prosecution  of  his  wife,  the  expenr 
see  of  which  had  been  defrayed  by  the  husband.  The  case  of  Jems  v. 
Choynn^  was  recognized  in  Chambers  v.  RoUnson^  Str.  691,  and  in 

[I)  Gilb.  190.  (m)  Payn  ▼.  Porter,  Cro.  Jac.  480;  Agr.  2  BoU.  E.  188. 

(ft)  1  Roll.  Abr.  112,  pi.  9. 

(0)  Jonea  T.  Otoynn,  Qilb.  186 ;  Wteka  y.  Fentham,  4  T.  R.  247. 
\p)  Salk.  13 ;  Garth.  416 ;  Ld.  Rajm.  374,  S.  C. 
Ig)  Jonea  t.  0%oynn^  Qilb.  185;  10  Mod.  148,  214. 

m 

(1)  It  seems  that  in  the  action  in  nature  of  a  writ  of  conspiracy,  it  is  not  iieoe«siTto 
declare  that  the  conspiracy  was  without  probable  cause.  Oriffiih  ▼.  OpU,  1  Bian.  173. 
If  two  or  more  Join  in  a  prosecntion  without  reasonable  or  probable  cause,  they  aie 
jointly  or  seyerally  liable  to  the  iigured  party,  and  one  who  participates  Toluntarily  is 
such  prosecution,  and  with  whose  approbation  and  counsel  it  is  carried  on,  is  KaUe  is 
damages,  whether  there  were  others  concerned  in  it  or  not.  Cotton  t.  ^ndekopptr,  3 
Penn.  149.  Action  lies  against  one  who  advisee  and  procures  another  mAlieiously  to 
prosecute  plaintiff  for  felony.  Mowry  t.  Miller ^  3  Leigh,  661.  When  an  indictmeat  b 
found  on  an  affidavit  of  a  third  person,  deceased,  defendant  is  liable  if  it  wer?  soa 
before  the  grand  juiy  by  him  or  by  his  direction ;  but  he  may  show  there  was  piobabk 
cause  for  the  whole  charge.     Chandler  t.  PeiUj  2  Hall,  316. 

(2)  And  it  will  lie  where  a  criminid  prosecution  was  commenced,  although  no  indict- 
inent  was  preferred.  Shock  v.  WCheeney^  4  Yeates,  507.  See  Smith  v.  Shadd^fer^i  I 
Nott  k  M'Cord,  36;  The  plaintiff's  acquittal  before  a  justice  is  sufficient,  /md&y  v. 
Buchanan^  1  Blackf.  12.  This  action  has  been  holden  to  lie  where  a  justice  of  the  pewc 
dismissed  a  person  arrested  on  a  warrant  and  brought  before  him  on  a  aaspicioa  of 
felony,  against  the  person  who  procured  the  issuing  of  the  warrant ;  the  court  ob^erred 
that  the  acquittal  was  lawful,  and  that  there  was  sufficient  ground  for  a  suit  for  maliciovs 
prosecution.  Seeor  ▼.  Babcoek^  2  Johns.  Rep.  203  ;  Johnton  v.  MarHuj  2  Murph.  S4S. 
But  where  the  defendant  was  discharged  by  the  justice  because  the  parties  had  settled 
the  case,  it  was  held,  that  this  was  not  such  an  acquittal  as  would  warrant  sm  actiafiff 
malicious  prosecution.    JfCormick  v.  Sueom,  7  Cowen,  715. 
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Wieh  V.  Fentham,  4  T.  R.  547  ;  where  it  was  holden,  that  this  action 
wottid  lie,  althouffh  plaintiff  had  been  acquitted  on  a  defect  in  the  in* 
dictment,  the  subiect-matter  of  which  did  not  affect  his  reputation.  See 
abo  Pippett  v.  JSeam^  5  B.  &  A.  634 ;  where  it  was  holden,  that  an 
action  would  lie  for  the  malicious  prosecution  of  a  bad  indictment  for 
penury. 

The  grounds  of  the  action  for  a  malicious  prosecution  are,  the  malice 
of  the  defendant,  either  ezpre88(l)  or  impied;(r)  want  of 
^probable  cause  ;(«X2)  and  an  injury  sustained  by  the  plain-  [*1065] 
tiff,  by  reason  of  tne  malicious  prosecution,  either  in  his  per- 
son by  imprisonment,  his  reputation  by  the  scandal,  or  in  his  property 
by  the  expense.    If  the  plamtiff  cannot  prove  any  such  injury,  he  can- 
not maintain  the  action.(t)    It  lies  on  the  plaintiff  to  ffive  primd  facte 
eyidence(«^  of  want  of  probable  cause ;  but  slight  eYidence(a;)  is  suf- 
ficient to  tnrow  the  onus  on  the  defendant  of  snowing  that  there  was 
probable  cause* 
In  Ineledon  v.  Berry ^  Devonshire  Summer  Ass.  1805, 1  Oampb.  203, 

(r)  PwrceU  v.  MaenaTnara^  9  East,  861.  («)  Farmer  ▼.  Darling,  4  Burr.  1971. 

(0  Bjftu  v.  Mowre,  5  Taunt.  187.(3) 

(u)  WUUhm  t.  Taiylor^  6  Bingh.  183 ;  affirmed  on  error,  B.  R.,  2  B.  &  Ad.  846. 
(z)  CoUon  T.  Jamety  1  B.  4  Ad.  128. 

(I)  If  the  indictment  be  found  by  the  grand  jaiy,  the  plaintiff  mnst  prove  express 
malice,  per  Holt,  G.  J.,  Lord  Raym.  381,  unless  the  fticts  lie  within  the  knowledge  of  the 
defendant.    ParroU  v.  FUhwiek,  Bull.  N.  P.  14,  cited  by  Park,  J.,  in  WUIom  t.  TayU>r,  6 
Bingh.  189 ;  but  in  a  fuller  note  of  this  case,  9  Bast,  362,  n.  {b),  it  appears  that  this  posi- 
tion is  hardly  warranted.    The  case  was  this :  in  an  action  for  maliciously  indicting  the 
plaintiff  for  perjury,  where  the  indictment  was  found,  and  the  plaintiff  acquitted  by  ver- 
dict, Lord  Marufidd,  in  summing  up,  said  it  was  not  necessary  to  prove  express  malice, 
for  if  it  ^pptared  that  there  was  no  probabU  eaiMs,  that  was  sufficient  to  prove  an  tmpfiai 
malice,  which  was  all  that  was  necessary  to  be  proved  to  support  this  action.    For  in 
this  case  all  the  facts  lay  in  the  defendant's  own  knowledge ;  and  if  there  were  the  least 
foundation  for  the  prosecution,  it  was  in  his  power,  and  incumbent  on  him  to  prove  it. 
Verdict  for  plahitiff,  50/.  damages.    N.  The  indictment  was  for  peijuiy  committed  on 
tiie  trial  of  an  action  for  use  and  occupation,  brought  by  the  defendant  against  the 
plaintiff's  master.    *<  Where  a  person  is  acquitted  by  a  jury,  malice  need  not  be  proved, 
at  first,  on  the  part  of  the  plaintiff,  but  it  is  incumbent  on  the  defendant  to  show,  on  the 
other  side,  that  there  was  a  probable  cause ;  but  where  the  indictment  is  quafihed,  it  is 
necessary  for  the  plaintiff  to  prove  express  malice."    Ter  Burnett,  J.,  in  Hunter  v.  French, 
Willes,  520.    In  LUtodl  v.  SmaUman,  Hereford  Summer  Assizes,  1753,  SISS.,  which  was 
an  action  for  maliciously  indicting  plaintiff  for  stealing  a  shovel,  value  \ld.\  it  was 
objected,  that  express  malice  had  not  been  proved.    Foster,  J.,  overruled  the  objection  ; 
observing,  that  where  the  indictment  is  for  felony,  there  the  evidence  of  malice  shall  be 
left  to  the  jury,  and  the  defendant  shall  not  object  that  express  maUce  is  not  proved. 
Bat  in  indictments  for  misdemeanors,  it  was  for  some  time  a  question  whether  an  action 
would  lie :  but  it  was  determined  at  last,  an  action  would  lie }  but  in  such  action  evi- 
dence of  express  malice  must  be  given.    In  an  action  for  malicious  prosecution,  if  the 
Indictment  was  not  found,  the  circumstance  shows  prima  facie  that  there  was  no  probable 
cause,  and  consequently  that  there  was  malice,  until  it  be  disproved.    If  the  indictment 
was  found,  it  throws  the  proof  of  want  of  probable  cause  and  of  malice,  on  plaintiff; 
but  in  that  case,  if  want  of  probable  cause  be  AiUy  proved,  that  is  evidence  to  a  juiy  of 
malice,  without  showing  express  declarations,  or  otiier  circumstances  of  malice.  Hilbiteh 
V.  Eylcs,  G.  B.,  London  Sittings,  H.  29  Geo.  III.,  coram  Wtleon,J.,  confirmed  by  the 
court,  on  motion  for  new  trial.    Holroyd's  MS^.    See  Duboie  v.  Keatt,  11  A.  &  B.  329 ; 
3  P.  ft  D.  306.  ^ 


(2)  See  Murray  T.  JSPLane,  R  Hall's  Law  Jour.  614. 

(3)  If,  ii 


in  an  action  of  malicious  prosecution,  plaintiff  be  proved  guilty,  he  cannot 
recover,  although  it  was  not  known  to  defendant  at  the  commencement  of  the  prosecu- 
tion.    Adame  v.  Liehtr,  3  Blackf.  241. 
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n.  (a),  recognized  by  DaUas^  C.  J.,  in  Ihimer  v.  Tumerj  (Jow'b  N.  P. 
0.  20,  in  an  action  for  malicioasi j  indicting  plaintiff  for  perjury,  Lens, 
Serjt.,  for  the  plaintiff,  having  proved  express  malice,  contended,  that 
it  was  not  necessary  for  him  to  proceed  any  farther,  and  that  it  lay  cm 
the  defendant  to  show  probable  canse  for  having  instituted  the  prose- 
cution ;  but  Le  BlanCy  J.,  ruled,  that  some  evidence  (though  slight  evi- 
dence would  be  sufficient)  must  be  given  (m  the  part  of  the  plaintiff  of 
want  of  probable  cause,  before  the  defendant  could  be  called  upon  for 
his  defence.(l^  In  Wattis  v.  Alpine,  1  Campb.  204,  n.  Lord  Sttenbo- 
nmghj  C.  J.,  neld,  that  plaintiff  was  not  excused  from  giving  evidrace 
of  want  of  probable  cause,  from  the  circumstance  of  defendant,  who 
had  commenced  a  prosecution,  having  neglected  to  prefer  a  bill  of 
indictment. 

^^  The  essential  ground  of  this  action  is,  that  a  legal  prosecution  wu 
carried  on  without  probable  eause.  We  say  this  emphatically,  beesuse 
every  other  allegation  may  be  implied  from  this ;  but  this  must  be  sub- 
stantively proved,  and  cannot  be  implied.  From  the  want  of  probable 
cause,  taalice  may  be,  and  most  commonly  is,  implied.  The  knowledge 
of  the  defendant  is  also  implied*  A  man,  from  a  malicious  modfe, 
may  take  up  a  prosecution  for  real  guilt,  or  he  may,  from  circnmstaooes 
which  he  really  believes,  proceed  from  apparent  guilt;  amd  in  neither 
case  is  he  liable  to  this  kind  of  action  **(y). — *'Tne  question  of  probs- 

ble  cause  is  a  mixed  proposition  of  law  and  fact.  Whether  tbe 
['^lOGG]  circumstances  alleged  to  show  it  ^probable  or  not  probable  are 

true,  and  existed,  is  a  matter  of  fact ;  but  whether,  supposing 
them  true,  they  amount  to  a  probable  cause,  is  a  question  of  law.  '(^K^) 
'^The  question  of  probable  cause,  arising  upon  the  facts  proved  or 
admitted,  is  a  question  for  the  court,  and  in  general  the  plaintiff  must 
give  some  evidence  showing  the  absence  of  probable  cause.  But  snch 
evidence  is,  in  effect,  the  evidence  of  a  negative ;  and  very  slight  enr 
dence  of  a  negative  is  sufficient  to  call  upon  the  other  party  to  prore 


[y)  Johfutone  y.  Sutiofty  1  T.  R.  644,  5  ;  see  MteheU  r.  Williams,  II  M.  1^  W.  20S. 
Per  Lord  Mat^fieldj  G.  J.,  and  Lord  Loughhoroughy  G.  J.,  in  Sutton  t.  Jokuttfu,  I 
T.  It.  546,  and  per  Tindal^  G.  J.,  deliyering  judgment,  WtUant  t.  Tajflor,  6  Bingh.  18t. 
See  also,  Oolding  y.  CrcwU,  Bull.  N.  P.  14 ;  Say.  R.  1,  S.  C;  Davit  y.  Mardg,  6  a  J(  G. 
225 ;  Mutgrove  y.  NeweU^  I  M.  1^  W.  682 ;  1  Tyrw.  k  Gr.  957. 

(1)  In  an  action  for  a  malicious  prosecution,  the  defendant  may  giye  in  eyidence  thsi 
he  proceeded  in  the  case  upon  the  adyioe  of  counsel,  giyen  upon  a  Aill  representati<»i<^ 
the  facts.  Williamt  y.  Vanmeter,  8  Miss.  339.  And  this  may  protect  the  party.  Wiitf 
y.  Sample,  I  Gasey,  2T5 ;  2  Greenl.  on  Eyid.  {  459.  Evidence  of  the  adyice  and  opinioi 
of  counsel,  as  to  there  being  good  cause  of  action,  when  offered  in  eyidence  by  t]» 
defendant,  should  show  that  such  opinion  was  fairly  asked  upon  the  real  facts,  and  Mt 
upon  statements  which  conceal  the  truth,  or  misrepresent  the  cause  of  action.  Bbmtf. 
Little,  3  Mason,  102.  And  it  must  appear  that  such  advice  and  opinion  were  gires 
before  the  commencement  of  the  suit,  and  not  afterwards.    lb. 

(2)  S.  P.  IfCormick  y.  Sieeon,  1  Cow.  716 ;  Pangbum  y.  Bull,  1  Wend.  345;  JfionuT. 
Dupont,  3  V7ash.  G.  G.  B.  31.  Where  the  circumstances  relied  on  as  evidence  of  protebls 
cause  are  admitted  by  the  pleadings,  it  belongs  to  the  court  to  pronounce  upon  thea; 
and  where  the  facts  are  clearly  established  by  uncontroverted  testimony,  or  by  the  con- 
cession of  the  parties,  and  fully  establish  a  probable  cause,  the  court  may  refuse  to  sab- 
mit  the  cause  to  a  jury,  and  may  order  the  plaintiff  to  be  nonsuited.  Hasten  y.  Def6^  3 
Wend.  425.  And  see  Crabtree  y.  Horton,  4  Munf.  69 ;  Vlmer  y.  Leland,  I  Greenl.  135; 
Kelton  y.  BevinSj  Gooke,  90. 
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the  ftffinnatiTe,  especially  where  the  nftture  of  the  affinnation  is  such  as 
to  admit  of  proof  by  witnesses,  and  cannot  depend  upon  matters  lying 
ezcIasiYely  within  ^e  party's  own  knowledge,  as  in  some  cases  of 
criminal  prosecution  it  may  do. "(a)— "It  is  difficult  to  lay  down  any 
general  rule  as  to  the  cases  where  the  opinion  of  a  jury  should  or 
should  not  be  taken.  I  have  considered  the  correct  rule  to  be  this :  if 
there  be  any  fact  in  dispute  between  the  parties,  the  judge  should  leave 
that  to  the  jury,  telling  them,  if  they  should  find  in  one  way  as  to  that 
fact,  then,  in  his  opinion,  there  was  no  probable  cause,  and  their  verdict 
should  be  for  the  plaintiff;  if  they  should  find  in  the  other,  then  there 
was,  and  their  verdict  should  be  for  the  defendant. "(()(!)  It  is  a  ques- 
tion for  the  jury,  whether  the  facts  brought  forward  in  evidence  be  true 
or  not^  but  what  is  reasonable  or  probable  cause,  is  matter  of  law.((;)(2) 
By  analogy  to  the  action  for  a  malicious  prosecution,((2)  the  law  in 
modem  times  has  permitted  an  action  to  be  maintained  for  maliciously 
arresting  or  holding  a  party  to  bail,  either  where  there  is  not  any  debt 
due,  or  where  the  party  is  held  to  bail  for  a  larger  sum  than  is  really 
due.(3)    As  in  the  analogous  action  for  a  malicious  prosecution,  it  must 

(a)  Per  Ld.  TmUrden,  G.  J.,  deliyering  Judgment  of  the  court,  in  Ootton  t.  Jametf  1  B. 
k  Ad.  133. 

(6)  Per  Ld.  TaUerdenj  G.  J.,  Blaeh/ord  y.  Dodj  2  B.  k  Ad.  184,  cited  arg.  Jamn  v. 
Phelpt^  3  P.  ft  D.  233 ;  11  A.  &  E.  483.  See  further  on  this  subject,  3f  Donald  Y.Hooke^ 
2  Bingh.  N.  G.  217 ;  Fanton  t.  WUHanu^  Ex.  Ghr.,  2  Q.  B.  169 ;  1  G.  k  D.  604 ;  Broad  y. 
Bam,  6  Bingh;  N.  G.  722. 

(e)  PatUon  v.  ITtUtanw,  ub,  sup, 

(d)  Admitted  in  Gotlin  y.  Wilcock,  2  Wils.  306,  per  Ld.  Camden^  G.  J. 


(1)  It  is  error  to  instruct  the  juiy  that  admitting  all  the  testimonj  for  plaintiff  to  be 
tnie,  he  had  not  shown  want  of  probable  cause.  J^metsy.  Porter,  Walker,  441.  Plain- 
tifTs  acquittal  is  not  prima  faeU  eYidence  of  want  of  probable  cause.  Adams  y.  Luketj 
3  Blackf.  445 ;  Campbell  y.  Thrdkdd,  2  Dana,  425.  Nor  is  defendant's  recoYery  in  a  court 
of  competent  jurisdiction,  as  plaintiff  in  the  original  suit,  cofic/tMtoe  eYidence  of  probable 
canse,  and  it  may  be  rebutted.  Burt  y.  Place,  4  Wend.  591.  In  malicious  prosecution 
on  a  charge  of  larceny,  it  is  not  necessary  to  fix  the  crime  on  plaintiff;  if,  by  his  folly  or 
fraud,  he  exposes  himself  to  a  well-grounded  suspicion,  there  is  probable  cause.  Wil" 
north  Y.  Mountford,  4  Wash..G.  G.  R.  79.  It  is  sufficient  eYidence  of  want  of  probable 
cause,  that  prosecutor  knew  that  plaintiff  claimed,  and  had  at  least  a  prima  facie  right 
to  the  property.  Weaver  y.  Towneend,  14  Wend.  192.  Where  a  judgment  creditor  had 
been  absent  firom  the  state  seYeral  years,  and  died,  and  his  attorney,  ignorant  of  the  fact, 
had  assigned  the  judgment  to  defendant  without  notice,  who  commenced  an  action 
thereon  ;  held,  there  was  probable  cause.    Plummer  y.  Noble,  6  Oreenl.  285. 

(2)  A  justice  of  the  peace,  before  whom  the  witnesses  were  examined  in  a  criminal 
prosecution,  cannot,  in  an  action  for  a  malicious  prosecution,. testify  to  the  facts  as  sworn 
to  before  him.  The  testimony  of  the  witnesses  themselYes  is  the  best  evidence.  Bich^ 
ardt  Y.  Houlkfj  3  Ham.  52.  But  the  testimony  of  the  committing  magistrate  as  to  what 
the  defendant  swore  on  the  commitment  is  proper  eYidence  of  conYersations  of  the 
defendant  to  show  malice.  Ouerrant  y.  IHnder,  Gilmer,  36.  In  a  civil  action  for  a 
malicious  prosficntion,  the  defendant  may  give  evidence  of  what  he  swore  on  the  trial 
of  the  indictment,  ffoj/t  v.  Waller,  2  Mis.  222.  A  grand-juryman  who  returned  the  bil 
**iffnoramue,"  is  a  witness  to  prove  the  prosecution.    BwdekoperY,  Cotton,  3  Watts,  56. 

(3)  The  action  for  maliciously  holding  the  defendant  to  bail,  does  not  lie,  though  the 
action  against  the  plaintiff  should  appear  to  have  been  unfounded,  for  a  civil  action  is  a 
claim  of  right,  and  the  plaintiff  may  sue  and  hold  the  party  to  bail  at  the  peril  of  costs. 
But  trespass  on  the  case  lies  for  consequential  damages  for  the  vexation,  if  the  suit  and 
holding  to  bail  be  for  Yexation  merely.  Thomas  y.  Rouse,  2  BrcYard,  75.  An  action  for 
maliciously  holding  to  bail  is  not  to  be  favored,  and  clear  proof  of  want  of  probable 
cause  is  necessary.  Wengert  y.  Beashore,  1  Penn.  232.  If  such  action  is  brought  against 
defendant  as  executor  it  is  error.    lb.    Where  one  is  arrested  on  a  writ  sued  out  on  a 
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appear  that  the  prosecution  is  determined  \{e)  so  in  the  action  for  t 
malicious  arrest,  it  must  be  stated  in  the  declaration,  that  the  first 
action  has  been  determined.  This  allegation  mnst  also  be  proved ;(/) 
and  it  is  not  sufficient  for  this  purpose  to  put  in  a  judge's  order  to  stoj 
proceedings  on  payment  of  costs,  and  to  prove  that  the  costs  were  paid 
accordingty.(j^)  But  proof  that  no  declaration  was  filed  or  delivered 
within  a  year  after  the  return  of  the  writ  is  sufficient(A)  to  show  a 

determination  of  the  suit.  The  termination  must  be  such  as 
[*1067]   to  furnish  primd  facie  evidence  *that  the  action  was  without 

foundation.  Termination  of  cause  by  9tet  proeessuSy  by  can- 
sent  of  parties,  is  not  sufficient.(t)  So  in  an  action  for  a  mandous 
presentment  in  the  Ecclesiastical  Court,  it  must  appear  that  the  pr^ 
sentment(A;)  has  been  determined.  To  support  an  action  for  a  mali- 
cious arrest,  malice,  and  that  the  arrest  was  without  probable  canse, 
must  be  alleged  and  proved.  The  mere  not  proceeding  in  an  action  is 
not  evidence  of  itself  alone  sufficient  to  support  this  action.(/)(l)  Bot 
where  there  are  mutual  dealings  between  two  parties,  and  items  known 
to  be  due  on  each  side  of  the  account,  an  arrest  for  the  amount  of  (me 
side  of  the  account,  without  deducting  what  is  due  on  the  other,  k 
malicious,  and  without  probable  cause.(m^  So  where  A.  arrested  E 
on  an  affidavit  of  debt  for  money  paid  to  nis  use,  but  did  not  declare 
until  ruled  to  do  so,  and  afterwards  discontinued  the  action,  and  paid 
the  costs ;  it  was  holden,(n)  that  this  was  sufficient  primd  fcune  evidoiee 
of  malice,  and  of  the  absence  of  probable  cause.  A.,  to  whom  a  smn 
of  money  was  owins  from  B.,(o)  sued  out  a  writ  against  B.,  for  the 
purpose  of  holding  nim  to  bail :  before  the  writ  was  served,  B.  went 
to  the  house  of  A.  and  paid  the  debt,  but  A.  did  not  immediately  after 
such  payment  countermand  the  writ ;  in  consequence  of  which  B.  was 
arrestea,  and  kept  in  prison  for  several  hours :  B.  thereupon  bronj^t 
an  action  against  A.,  alleging,  that  after  payment  of  the  debt,  it  becuie 
the  duty  of  A.  to  have  countermanded  the  writ,  and  that  he  had  wrong- 
fully neglected  so  to  do,  by  reason  whereof  he  was  arrested :  it  was 
hodden,  that  the  action  would  not  lie :  JEyre^  C.  J.,  observing,  that  the 

(e)  Parker  t.  LangUy^  Gilb.  R.  163,  adjudged  on  special  demarrer. 

(/)  Norruh  ▼.  RkKardi^  3  A.  &  B.  733 ;  6  Not.  k  M.  268,  8.  C, ;  Combe  r.  Ct^nt^  1 
M.  k  laob.  398. 

(ff)  1  Esp.  N.  P.  0.  80.  (A)  PUrce  v.  Street^  3  B.  A  Ad.  397. 

(t)   Wilkinson  T.  JRowelj'U.  k  Malk.  496,  Tenterdm,  C.  J.,  confirmed  by  conrt. 

Ik)  Fisher  t.  Bristow,  1  Doug.  216.  (/)  Sinclair  t.  Eldred,  4  Taunt  7. 

(m)  Austin  y.  Vebnam^  3  B,  k  0.  139.        (n)  Nicholson  y.  CoghiU,  4  3.  kC,  21. 

ft>)  Scheibel  y.  Fairbaim,  1  Bos.  k  Pul.  388,  recognized  in  Pa^e  y.  TTipJe,  3  fiM,  317, 
ana  Lewis  v.  Morris j  4  Tjr.  914.  See  also  Saxon  y.  Browne,  1  Ney.  ft  P.  661 ;  6  A.  ft  S* 
661^;  Heywood  y.  CoUinge^  9  A.  ft  E.  268. 


protended  claim,  with  a  yiew  to  compel  the  partj  to  do  certain  things,  and  not  succeed- 
ing  the  writ  is  suppressed,  the  remedy  is  case  for  malicious  prosecution  and  not  tr^pas. 
Plummer  y.  Dennett^  6  Greenl.  421.  An  action  on  the  case  is  the  proper  remedy  agaisst 
one  who  jnaliciously  procures  a  ca,  so,  to  be  issued  and  another  to  be  arrested  under  it 
Turner  y.  Walker^  3  Gill  ft  J.  377. 

(1)  The  naked  fact  of  a  party  commencing  two  suits  in  a  Justice's  court  after  beiof 
sued  by  the  party  whom  he  prosecutes,  and  neglecting  to  appear,  is  not  such  eridesice 
of  want  of  probable  cause,  as  will  sustain  the  action ;  it  must  be  shown  affirmatirFlT. 
and  cannot  be  inferred  from  mere  neglect  to  prosecute.  Oorton  y.  De  An^eliSj  6  Wend. 
41S. 
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plaintiff  ought  to  have  inquired,  at  the  time  when,  he  paid  the  debt, 
whether  any  writ  had  been  saed  out,  and  offering  to  pay  whatever  costs 
were  incurred  thereby,  to  have  requested  a  countermand,  which  he 
might  take  to  the  sheriff.  And  Heam^  J.,  said,  ''  This  action  is  founded 
on  mere  nonfeasance,  and  no  case  or  precedent  has  been  cited  to  show 
that  such  an  action  was  ever  maintained.  All  the  cases  of  arrest,  and 
holding  to  bail  without  cause,  are  founded  on  malice."  In  like  manner 
it  has  been  holden,(p)  that  evidence  of  suing  out  a  writ  and  arresting 
a  party  thereon,  after  the  debt  has  been  discharged  and  a  receipt  given, 
will  not  be  sufficient  to  maintain  an  action  of  this  kind  in  a  case  where 
actual  malice  was  not  proved,  and  the  facts  of  the  case  precluded  any 
inference  of  malice.  Malice  is  a  question  of  fact  for  the  jury,  and 
the  jury  inaifj{q)  but  are  not  bound  to  imply  malice  from  want  of 
probable  cause.  An  action  on  the  case  may  be  maintained  for  mali- 
ciouslv  impleading  and  causing  the  plaintiff  to  be  excom- 
'^'municated  in  the  Ecclesiastical  Court,(r)  whereby  he  was  [*1068] 
taken  upon  an  excom.  cap,  and  imprisoned,  until  he  procured 
himself  to  be  absolved.  The  plaintiff  declared,  («)  that  the  defendant 
had  sued  out  a  fi.  fa.  upon  a  judgment  given  against  the  plaintiff  for 
the  defendant  in  an  action  of  trespass,  under  which  the  sheriff  took 
goods  of  the  plaintiff  to  the  value  of  the  damage,  and  returned  that  the 
goods  remained  in  his  hands  for  want  of  purchasers,  and  that  the 
defendant,  weU  hfwwing  thia^  to  the  intent  to  vex  the  plaintiff,  sued 
out  another  fi.  fa,,  under  which  the  sheriff  levied  the  money  on  other 
goods  of  the  plaintiff,  and  paid  it  over  to  the  defendant.  After  Not 
Guilty  pleaded,  and  verdict  for  plaintiff;  it  was  holden,  on  motion  in 
arrest  of  judgment,  that  the  action  was  maintainable :  Mchartj  0.  J., 
(who  delivered  the  opinion  of  the  court,)  observing,  that  the  plaintiff 
was  twice  vexed  wiJfuUy  by  the  defendant,  who  had  first  one  execution 
inchoate,  which  he  ought  to  have  completed,  knowing  it,  and  not  to 
have  taken  another :  for  else  he  might  take  twenty  executions.(l]  An 
action  on  the  case  will  lie  against  a  governor  for  maliciously,  ana  with- 
out probable  cause,  suspending  plaintiff  from  a  civil  office.(^)  So  an 
action  will  lie  for  falsely  and  maliciously  suing  out  a  commission  of 
bankruptcy  against  the  plaintiff  (u),  which  was  afterwards  superseded  ;(2) 
and  in  such  action  it  cannot  be  objected,  at  least  after  verdict,  that  it 
is  not  averred  in  the  declaration,  that  the  plaintiff  had  not  at  any  time 

[p)  Oibton  T.  Chaten,  2  Bo8.  k  Pal.  129. 

{g),MiteheU  r.  Jenkins,  5  B.  &  Ad.  588 ;  2  Nev.  k  Man.  301. 

(ri  Hocking  ▼.  Matthewt^  1  Yentr.  86. 

M   Waterer  t.  Freeman,  Hob.  205,  266;  1  Brownl.  12. 

It)  Sutherland  y.  General  Murray,  I  T.  R.  538. 

(tf)  Chegfman  y.  PiekeregiU,  2  WUfl.  145. 


(1)  So  it  was  held,  that  the  action  lay  for  maliciously,  &c.,  directing  the  sheriff  to  levy 
nearly  doable  the  snmdue  on  a  jndgment  obtained  by  the  defendant  against  the  plaintiff, 
and  causing  the  sheriff  to  sell  the  goods  of  the  plaintiff,  kc,  Sommer  y.  Wilt,  4  S.  &  R. 
19.  In  an  action  for  maliciously  suing  out  a  replevin  by  one  who  claimed  to  own  part 
of  a  yessel  against  the  other  part-owner,  the  jury  are  properly  instructed  that  the  plain- 
tiff in  the  replevin  must  be  presumed  to  haye  known  the  law,  and  that  he  could  not 
maintain  replevin  unless  he  shows  the  contrary.     Wills  y.  Noyea,  12  Pick.  324. 

(2)  See  Whitworth  v.  Hall,  2  B.  ft  Ad.  695.  For  another  remedy  in  this  case,  see  ante, 
p.  265,  and  Smith  y.  Broamhead,  7  T.  B«  300. 
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committed  an  act  of  bankruptcy.    Formerly,  to  prove  that  tlie  eom- 
miflflion  had  been  Buperseded,  it  was  necesaary  to  prodttoe(a?)  the  writ 
of  Buperaedeas  under  the  Great  Seal :  but  now  the  CSianeellor'a  order 
has  the  effect(y)  of  a  supersedeas.     It  seems,  that  the  mere  order  fw 
annulling  Ae  fiat  is  not  eridenee  of  want  of  probable  cause,  as  that 
may  have  i»rooeeded  on  strict  legal  ^ound6.(is)    An  action  will  not  lie 
against  a  person(a^  exhibiting  an   information  for  intention  to  land 
goods  without  paying  duty,  if  the  goods  are  condemned  by  the  sub- 
commissioners,  though  the  commissioners  of  appeal  reverse  the  condem- 
nation ;  for  the  judgment  of  the  sub-commissioners  shows  that  there 
was  a  foundation  for  the  information.    Where  a  justice  of  the  peaee 
maliciously  grants  a  warrant  against  another,(ft)  without  any  informa- 
tion, upon  a  supposed  charge  of  felony,  the  remedy  against 
[*1069]   the  justice  is  by  an  action  of  trespass  *i^*  et  armiUy  and  not 
by  action  on  the  case.(l)    But  a  magistrate  is  not  liable  for 
a  mere  error  in  judgment,  if,  when  a  charge  is  before  him,  he  does  not 
exceed  his  jurisdiction.     Magistrates  owht  not  to  frame  depositiouB 
in  the  words  of  acts  of  parliament,  but  that  alone  will  not  make  their 
conduct  malicious.     Hence,  where  a  magistrate  committed  to  prison  as 
a  felon  the  plaintiflf,  against  whom  a  cwrffe  had  been  made  of  mali- 
ciously cutting  down  a  tree,  which  srew  on  land  in  his  own  oceupatioa, 
the  property  of  A. ;  it  was  holden,^)  that  def^mdant  was  not  Iii^Ie.(2) 
A.,  a  <;aptain  in  the  nav^,  was  accused,  by  his  conmiander-in-<shief,  of 
neglect  of  duty,  disobedience  of  orders,  &c.    A.,  having  been  tned 
by  a  court-martial,  was  honourably  acquitted,  after  which  he  brought 
an  action  in  the  Court  of  Exchequer,  aeainst  his  commander,  fw  a 
malicious  prosecution.    A  verdict  having  neen  found  for  the  plaintiff; 
a  motion  was  made  in  arrest  of  judgment,  which,  after  a  very  elaboftte 
discussion,  was  refused  \{d)  but  the  defendant  afterwards  krought  a 
writ  of  error  in  the  Exchequer  Chamber,  where  the  judgment  of  tlie 
Court  of  Exchequer  was  rever8ed«(«)    This  reversal  was  aftawards 
affirmed  in  the  House  of  Lords.(/)    An  action  will  not  lie  to  recover 
damages(^)  sustained  by  the  plaintiff  in  defending  a  vexatious  eject- 
ment brought  against  him  by  tne  defmdant,  in  whicn  the  nominal  plaia- 
tiff  has  been  non-prossed.(8) 

(z)  Poynton  y.  Fonterj  3  Oampb.  68.  (y)  See  tmUj  p.  28S. 

(z)  See  the  opinion  of  Tindal^  G.  J.,  as  to  the  effect  of  a  mere  supeneideas,  Htf  t. 
WeakUyy  5  C.  &  P.  361. 
la)  Reynoldt  t.  Kennedy^  1  Wile.  232,  on  error  horn  Ireland. 
6)  Morgan  t.  Hughet,  2  T.  R.  225.  (c)  MiUt  t.  CoUeU,  6  Bingh.  85. 

Sutton  T.  JohnMtonej  1  T.  R.  601.  (e)  lb,  660. 

Bro.  P.  0.  76,  Tomlin'8  ed.  (g)  Purton  y.  Bofuwr^  1  Bos.  k  PnL  305. 


Id)  8 


(1)  Where  the  immediate  act  of  imprisonment  proceeds  fti>m  the  defendant,  the  adies 
must  be  trespass,  and  trespass  only;  but  where  the  act  of  impriaonment  by  one  peisos 
is  in  consequence  of  information  firom  another,  there  an  action  npon  the  case  is  tke 
proper  remedy,  becanse  the  ii^urj  is  sustained  in  consequence  of  the  wrongfnl  aet  of 
that  other."    Per  A9hw9iy  J.,  B,  (7. 

(2)  A  warraot  for  larceny,  issued  on  defendant'e  afSdavit,  that  he  had  lost  fooii 
which  he  beliered  were  concealed  in  plaintiff's  possession,  does  not  render  him  fisUe 
for  maUoious  prosecution.  JfNeefy  y.  DriikOl,  2  Blackf.  269.  See  I^i^  y.  CToiwCv,  9 
Conn.  154. 

(3)  Under  what  circumstances  an  action  will  lie  for  a  malicious  and  yexatioas  suit, 
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n.  Of  ike  Declaration,  p.  1069 ;  Defence,  p^  1071 ;  Evidence^  p.  1072. 

The  declaration  must  state  all  the  material  circumstances  attending 
the  malicious  prosecution,  and  how  it  was  disposed  of  ;(A)(1)  because,  until 
that  be  determined,  it  cannot  be  known  whether  the  prosecution 
were  malicious  or  not,(«)(2)  and  this  absurdity  might*  follow  [*10703 
that  plaintiff  might  recover  in  the  action,  and  yet  be  after- 
wards convicted  on  the  original  prosecution.  (3)  Care  must  be  taken 
in  framing  the  declaration  so  as  to  avoid  any  objection  being  raised 
on  the  sround  of  a  variance.(4)  For  where  in  the  declaration  it  was 
stated,  tnat  the  trial  and  the  acquittal  both  took  place  ^'in  the  court 
of  our  lord  the  king,  before  the  king  himself;"  and  upon  the  produc- 
tion of  the  record  in  evidence,  it  appeared,  that  the  trial  was  before 
the  Chief  Justice,  at  Nisi  Prius,  and  that  the  acquittal  was  by  the 
judgment  of  the  conrt  in  bank,  the  variance  was  holden  to  be  fatal.(i)(5) 
But  where  the  allegation  was,  'Hhat  the  plaintiff,  by  a  jury  of  the 
county  of  ,  was  duly  and  in  a  lawful  manner  acquitted;'* 

and  by  the  record  it  appeared,   ^Hhat  the  jury  found  the  plaintiff 
Not  GhuiUy,  and  upon  that  verdict  the  judgment  of  the  court  was 

(k)  Arundell  v.  TregonOj  Tel  v.  116.  • 

(i)  Letpis  T.  Parrel,  Str.  114 ;  Parker  v.  LangUy,  Qilb.  R.  163. 

(k)  Woodford  r.  Athky,  11  East,  508. 

Bee  notes  on  Go.  Litt.  161,  a.  (4)  lY.,  and  MarUn  v.  Ltneolrij  M.  27  Oar.  XL  C.  B.,  Bull 
N.  P.  13.     Compare  title  <'  Slander." 

(1)  The  special  circnmstaDces  of  malice  must  be  set  out  in  the  declaration.  Elkinton 
T.  Deacon,  1  Penn.  160;  Courier  v.  Wood,  2  Id.  616;  Jonet  v.  Oliver,  lb.  1033.  The 
plaintiff  most  set  out  that  be  was  acquitted  or  otherwise  discharged,  on  the  ground  of 
his  innocence.  Harria  t.  JEascUl,  lb.  843.  It  must  aver  want  of  probable  cause,  but  that 
allegation  relates  to  the  state  of  the  fact  that  the  prosecution  was  without  probable 
cause,  and  not  to  the  state  of  defendant's  knowledge.  Mowry  t.  MQXer,  3  Leigh,  561.  See 
Qroham,  r.  NobU,  13  S.  k  B.  233  ;  Teagw  ▼.  WUka,  3  M'Cord,  461.' 

(2)  A  memorial  presented  to  a  grand  jury  complaining  of  the  conduct  of  the  plaintiff, 
who  was  a  public  officer,  but  which  was  not  acted  upon  by  the  grand  jury,  is  not  such 
a  proceeding  as  wiU  support  an  action  for  malicious  prosecution.  O'Driscoll  v.  M^Bumey, 
2  Nott  k  M'Oord,  64.  So,  an  information  before  a  magistrate  does  not  constitute  such  a 
commencement  of  a  prosecution,  where  no  warrant  was  issued,  as  to  support  this  action. 
Beyword  t.  Cuthbert,  4  M<Cord,  354.  See  also  Siom  v.  Sto^ft,  4  Pick.  389,  where  it  is 
laid  down,  that  where  a  party  acts  bona  fide,  and  pursuant  to  the  adrice  of  counsel  com- 
mences a  suit,  believing  that  he  has  a  good  cause  of  action,  he  will  not  be  liable  to  an 
action.  Pierce  v.  Tliompton,  6  Id.  193.  See  ante,  p.  1065,  note  (1).  An  arrest  and 
holding  to  bail,  are  not  Indispensably  necessary  to  sustain  an  action  for  a  malicious 
prosecution.  Pangbum  v.  Bull,  1  Wend.  345.  But  see  Ray  y.  Law,  1  Peters's  G.  C. 
Bep.  210,  contra, 

(3)  The  want  of  this  averment  is  cured  by  verdict.  Skinner  v.  ChaiUm,  1  Saund.  228, 
because  it  will  be  presumed  that  it  has  been  proved  at  the  trial.  Per  Ueniton,  J.,  in 
Panton  v.  Marshall,  B.  B.  M.  28  Geo.  11.,  MSS.  But  the  want  of  an  allegation  of  malice 
is  hot  cured  by  verdict,  but  Judgment  will  be  arrested.  Saxon  v.  Castle,  6  A.  &  E.  652. 
The  want  of  probable  cause  is  a  material  allegation,  the  omission  of  which  is  not  cured 
by  verdict,  nor  supplied  by  au  allegation  that  the  prosecution  was  unjust.  CHbeon  v. 
Waierhouee,  4  Oreenl.  226.    See  2  Greenl.  on  Evid.  |  464. 

(4)  When  plaintiff  sues  by  name  of  De  La  P.  Biley,  and  averred  that  defendant 
charged  him  with  larceny  by  the  name  of  Dewitt  P.  Biley,  and  such  complaint  was  given 
in  evidence;  held,  no  variance,  and  that  he  might  show  by  extrinsic  evidence  he  was 
the  person  intended.     Riley  v.  Gourley,  9  Conn.  154.     See  White  v.  Ray,  8  Pick.  46Y. 

(5)  VThere  the  declaration  set  forth  a  search  warrant,  detention,  indictment,  and 
acquittal,  the  search  warrant  and  detention  are  mere  matter  of  inducement,  and  need  not 
be  proved.    MiUs  v.  M'Coy,  4  Co  wen,  406. 
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that  the  plaintiff  should  go  thereof  acquitted:"  it  was  holden  snfE- 
cient,  by  construing  the  words  reddendo  singula  singulis,  that  the  plain- 
tiff was  duly  acquitted  by  the  jury,  that  is,  found  not  guilty  of  the  facts, 
and  in  a  lawful  manner  acquitted;  that  is,  by  the  judgment  of  acquittal 
pronounced  by  the  court.  ({)(!)  If  it  appear  on  the  face  of  the  declara- 
tion, that  the  court  in  which  the  indictment  was  tried  had  authority  to 
hear  and  determine  upon  it,  it  is  sufficient;  and  there  is  not  any  neces- 
sity for  copying  exactly  the  style  of  the  record ;  but  if  the  declaration 
describe  a  court  of  incompetent  authority,  it  is  bad.  This  distinction 
may  be  illustrated  by  the  following  case: — The  declaration  stated  plain- 
tiff to  have  been  indicted  at  the  general  quarter  session8,(m)  and  by 
the  record  it  appeared  that  he  had  been  indicted  at  the  eeneral  sessions; 
the  word  quarter  was  rejected  as  surplusage,  because  fuaintiff  had  been 
indicted  for  an  offence  cognisable  at  the  general  sessions;  but  if  the 
offence  had  been  cognisable  only  at  the  quarter  sessions,  the  declaration 
would  have  been  bad.  So  where  it  was  stated  in  the  delaration,(n)  that 
the  plaintiff  had  been  indicted  as  a  common  barrator  before  certain 
justices,  ad  felonias,  &c.,  nee  non  ad  pacem  conserrandam  assignat, 
and  defendant  having  demanded  oyer  of  the  indictment,  it  was  certified 
to  have  been  taken  before  certain  justices  ad  pacem  conserrandam  as- 
signat. ;  it  was  holden,  that  the  action  lay,  on  the  ground  that  the  jus- 
tices mentioned  in  the  indictment  were  not  justices  of  another  nature 

or  power  than  those  which  were  mentioned  in  the  declaration; 
[*1071]  both  were  justices  of  the  peace,  and  such  *as  had  power  to 

receive  such  manner  of  indictment.  It  was  admitted,  how- 
ever if  the  declaration  had  mentioned  justices  of  assize,  and  the  certifi- 
cate had  been  of  a  thing  taken  before  justices  of  gaol  delivery,  the 
variance  would  have  been  fatal,  for  they  are  distinct  in  power.  See 
Stat.  8  &  4  Will.  lY.  c.  42,  s.  23,  cmtey  p.  543. 

Defence. 

Money  cannot  be  paid  into  court.(o)  The  usual  defence  to  this  action 
is,  that  the  defendant  had  reasonable  or  probable  grounds  of  suspicion 
against  the  plaintiff.(2)     It  is  not  necessary  that  Siese  grounds  ^oalcl 


(t)  ffunter  v.  French^  Willes,  617. 

m)  Bttsby  y.  Wataon^  2  Bl.  1050.  (n)  Bame9  V.  Con$itnUm€,  TelT.  46. 

o)  See  stot.  3  ft  4  Will.  IV.  c.  42,  a.  21. 


i 


(1)  V7here  the  declaration  alleges  that  the  party  was  acquitted,  proof  that  the  gnad 
jury  had  rejected  the  bill  is  not  sufficient  Thomas  y.  De  Oraffenreid,  2  Nott  h  H'Coi^ 
143. 

(2)  The  character,  habits,  and  appearance  of  a  man^  and  the  public  opinion  .about 
him,  though  coupled  with  the  fact  that  a  crime  was  committed,  when  he,  with  others, 
was  present,  will  not  amount  to  probable  cause,  ffolboum  y.  Neal,  4  Dana,  121.  Where 
defendant  offered  to  proye  that,  after  the  loss  of  his  goods  and  before  complaint  to  tte 
magistrate,  certain  workmen  of  the  defendant  offered  to  be  searched  when  plaintiff  vas 
not  present,  and  that  afterwards  plaintiff  refused  to  be  searched :  held,  that  the  simp^ 
fact  that  such  workmen  offered  to  be  searched  was  irrelevant.  The  fact  that  plaiBtif 
refused  was  admitted.  Riley  y.  Gourley^  9  Conn.  154.  Where  defendant  had  twice 
indicted  plaintiff,  and  the  attorney-general  had  entered  a  nolU  prosequi  on  the  reconi, 
'4t  appearing  that  plaintiff  had  been  formerly  acquitted:"  held,  defendant  might  show 
that  the  second  was  for  another  offence.     White  y.  Ray^  8  Pick,  467.    In  this  suit  tiie 
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be  legal  grounds;  for  if  it  can  be  inferred,  from  the  circumstances  of 
the  case,  that  the  defendant  was  not  actuated  by  any  improper  motive, 
but  an  honest  desire  to  brinff  a  supposed  offender  to  justice,  it  will  be  a 
sufficient  answer  to  this  action  ;{p)  because  such  circumstances  tend  to 
disproTc  that  which  is  of  the  essence  of  the  action,  viz.  the  malice  of 
the  defendant  in  preferring  the  charge.  This  defence  of  probable  cause 
ought  VLOt{q)  to  be  pleaded  specially  by  the  defendant,  inasmuch  as  it 
may  be  given  in  evidence  under  the  general  issue.  Not  Guilty.  In  case 
for  a  malicious  arrest,  the  plea  of  Not  Guilty  puts  in  issue  merely  the 
malicious  arrest  without  probable  cause ;  the  averment  of  the  discon- 
tinuance of  the  suit  is  a  material  allegation,  which  should  be  denied 
8pecially.(r)  So  in  an  action  for  maliciously  proceeding  to  outlawry, 
which  was  afterwards  reversed,  the  general  issUe,  Not  Guilty,  only  puts 
in  issue  the  existence  of  reasonable  and  probable  cause,  and  not  the  re- 
versal of  the  outlawry.(«)  In  case  for  maliciously  and  without  probable 
cause  laying  an  information  on  the  Gume  Laws,  it  appeared  that  there 
had  been  a  conviction  and  no  appeal.  The  court  held,(f)  that  as  the 
defendant  had  acquiesed  in  the  conviction,  this  was  evidence  of  proba- 
ble cause ;  and  so  the  action  could  not  be  maintained. 

To  a  declaration  for  procuring  a  false  and  malicious  charge  to  be 
made  against  the  plaintiff  before  a  magistrate,  and  proceedings  to  be 
taken  thereon  without  any  reasonable  or  probable  cause;  the  defendant 
pleaded,  that  he  the  defendant  procured  the  charge  to  be  made  ''upon 
and  with  a  reasonable  and  probable  cause;"  and  then  proceeded  to 
state  what  that  reasonable  and  probable  cause  was,  and  in  so  doins 
alleged  the  several  circumstances  attending  the  transaction  out  of  which 
the  charge  before  the  magistrate  arose.  Special  demurrer,  alleging, 
that  the  plea  did  not  contain  any  allegation,  that  the  defendant,  at  the 
time  he  caused  the  charge  to  be  made,  had  been  informed  of, 
or  knew,  or  in  any  manner  acted  on,  those  ^circumstances.  [*1072] 
The  court  held(t<)  the  plea  bad,  not  in  form  only,  but  in  sub- 
stance, on  this  ground  of  objection.  The  defendant  had  indicted  the 
plaintiff  for  felony,  for  maliciously  obstructing  the  airway  of  a  mine;  it 
appeared,  that  the  plaintiff  had  committed  the  act  in  question  under  a 
claim  of  right,  and  bond  fide.  In  an  action  by  the  plaintiff  for  a  mali- 
cious prosecution ;  it  was  holden,f2;)  that  the  judge  ought  to  have  left 
it  to  the  jury  to  say,  whether  the  aefendant  knew,  at  the  time  of  pre- 
ferring the  indictment,  that  the  plaintiff  had  done  the  act  under  a  claim 

(p)  Coxe  T.  Wtrrall,  Cro.  Jac.  193,  cited  by  7%ndal,  C.  J.,  in  delivering  judgment  in 
Panton  ▼.  WiUiamaj  in  Bxch.  Ch.,  2  Q.  B.  169;  1  G.  &  D.  604,  ante,  p.  1066. 

(q)  Cotton  V.  Browne,  3  A.  &  E.  312  j  4  Ner.  &  M.  831 ;  Hounsfield  v.  Drury,  3  P.  A  D. 
127;  11  A.  ftE.  98,  S.  P. 

Waikmt  T.  Lte,  6  M.  ~  ... 

Drummond  v.  Pigou,  2  Bingh.  N.  C.  114;  2  Scott,  228,  recognized  in  AtJdnton  v. 


(r)   Waikmt  t.  Let,  6  M.  &  W.  270. 

»(*)^  -  - 

RaUigh,  3  Q.  B.  79 ;  2  G.  ft  D.  611. 


(0  Mellor  V.  Baddeley,  2  Or.  k  M.  675.         («)  DeUgdl  7.  Eighley,  3  Bingh.  N.  0.  950. 
(z)  Jamet  v.  Phelpt,  3  P.  &  D.  231 ;  11  A.  ft  E.  483. 


defendant's  character  Ib  not  in  issne,  and  he  cannot  call  witnesses  to  support  it.  Rogert 
y.  Lamb,  3  Blackf.  156 ;  Baker  v.  Hopkins,  1  A.  K.  Marsh.  687  ;  ScoU  v.  FUteher,  1  Overt. 
488 ;  BoMtwiek  y.  Rutherford,  4  Hawks,  83. 


1072  MALICIOUS  PEOSHOUnOV. 

of  right,  and  bond  fide;  for  then  there  ira8  not  any  probable  ctoiefof 
a  charge  of  felony. 

The  debtor's  going  abroad  after  an  arrest  for  debt  is  probable  C8tifle()f] 
for  the  creditor's  proceeding  to  outlawry,  notwithstanding  the  creditor 
may  know  that  the  debtor  has  an  aeent  in  England. 

This  is  an  action  on  the  case ;  and  consequently,  if  it  be  not  brongbt 
within  six  years  next  after  the  cause  of  action,  the  Statute  of  Limita- 
tidn8(;3)*may  be  pleaded  in  bar. 

Evidence. 

The  plaintiff  must  produce  an  examined  copy  of  the  record  of  the 
indictment;  and,  where  there  has  been  a  verdict  of  Not  Guiltj,  of  the 
acquittal.  Among  the  orders  and  directions  to  be  obseryed  bj  jtistices 
of  the  peace  at  the  sessions  in  the  Old  Bailey,  26  Car.  II.,  prefixed  to 
Kelyng's  Report  of  Crown  Oases,  ed.  1708,  is  the  following  order,  tk 
"That  no  copies  of  any  indictment  iot  felony  be  given  wi^oat  special 
order,  upon  motion  made  in  open  court  at  the  general  gaol  delirerj; 
for  that  the  late  frequency  of  actions  against  prosecutors,  whicli  cumot 
be  without  copies  of  the  indictments,  deterreth  people  from  prosecating 
for  the  king  upon  just  occasions.  "(1)  In  Evans  v.  Phillips^  HonmoB^ 
Sum.  Ass.  1768,  MSS.,  AdamSy  Baron,  (who  had  been  recorder  of 
London  for  several  years,)  said,  that  in  all  cases  of  indictments  for  mis- 
demeanour, the  party  is  entitled  to  a  copy  of  the  record ;  but  in  cues 
of  indictment  for  felony j  he  should  look  upon  the  copy  as  a  surreptitions 
record,  and  not  pay  any  regard  to  it,  unless  the  judge  had  been  applied 
to,  and  had  ordered  a  copy.     This  case,  however,  was  overmled  in 

Legatt  v.  Toltervey^  14  East,  302 ;  where  it  was  holden, 
[*1073]  *that  the  record  of  the  indictment  for  felony,  or  a  true  copy, 

must  be  received  in  evidence,  although  it  does  not  appear  thtt 
the  officer  producing  the  record,  or  giving  the  copy,  had  any  aodi(Mritj 
from  the  court,  or  any  fiat  from  the  attorney-general  for  that  pnrpoce. 
The  distinction  between  felony  and  misdemeanour  was  taken  b/  Lord 
Mansfield^  0.  J.,  in  Morrison  v.  Kelley^  B.  R.  Middx.  Sittings,  1 BL 
R.  885.  That  was  an  action  for  a  malicious  prosecution,  in  indicting 
plaintiff  for  keeping  a  disorderly  house.  To  prove  the  fact,  the  cleii 
of  the  peace  for  the  Westminster  sessions  attended  with  the  origiaal 
record  of  the  acquittal.  It  was  objected,  that  there  ought  to  be  acopj 
of  the  record  granted  by  the  court  before  which  the  acquittal  is  had,  in 
order  to  ground  an  action  for  a  malicious  prosecution.     But  per  Loid 

fy)  Drummond  7.  Pigim^  2  Bingh.  N.  C.  114;  2  Scott,  228. 
(g)  21  Jac.  I.  c.  16. 

(1 )  "  If  A.  be  indicted  for  felony  and  acquitted,  and  he  is  desiroas  of  bringing  an  icti<*f 
the  judge  will  not  permit  him  to  have  a  copy  of  the  record,  if  there  was  probable  c»xst 
for  the  indictment;  and  he  cannot  have  a  copy  without  leave."  Per  £oU,  C.Jn^ 
Raym.  253.  Bnt  see  Browne  v.  Cwnming  and  othert,  10  B.  ft  0.  70,  73,  n.  (c).  MotioB 
for  a  copy  of  an  indictment  on  a  certificate  of  the  judge  before  whom  it  was  tried,  ^ 
the  acquittal  was  satisfactory  to  the  court  Per  Cur.  "  Every  acquittal  must  be  s»ns- 
ifectory :  the  judge  ought  to  say,  that  he  thinks  a  copy  ought  to  be  granted."  TheF^ 
V.  PoUyon^  2  Caiues'  Rep.  202. 
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MamjMdj  althoagb  this  19  ne^eteaEPy,  wbere  the  party  is  indicted  for 
fehny^  yet  the  practice  is  otherwise  in  cases  of  mi8demeanoiir.(l) 
There  is  a  short  note  in  Strange's  Reports,  from  which  it  appears  to 
have  been  the  opinion  of  Lee^  0.  J.,  that  if  the  copy  of  the  indictmeiit 
has  been  granted  by  order  of  court,  it  is  sufficient,  although  it  was  not 
granted  to  the  plaintiff  in  the  action  for  malicious  prosecution,  or  at  his 
instance.  The  plaintiff  and  another  were  indicted  at  the  Old  Bailey 
sessions  for  forgery,  (a)  and  acquitted,  and  a  copy  of  the  indictment 
granted  to  the  other  only.  In  this  action,  which  was  for  a  malicious 
prosecution,  the  plaintiff  offered  the  copy  in  evidence,  and  the  order  at 
the  Old  Bailey  was  read  by  way  of  objection.  But  the  Chief  Justice 
{Lei)  said,  he  would  not  renise  to  let  the  plaintiff  read  it  (the  copy  of  the 
indictment) ;  for  an  order  was  not  necessary  to  make  it  evidenceAb)  not 
is  it  ever  produced  in  order  to  introduce  it.  So  the  copy  of  the  mdict- 
ment  was  read,  and  a  verdict  obtained  for  the  plaintiff;  which  the  court 
refused  to  set  aside. 

If  the  proceeding  was  by  preferring  a  charge  before  a  magistratei, 
the  magistrate  or  his  clerk  should  be  served  with  a  sulmcena  diices 
tecumj  to  produce  the  proceedings.((T)(2)  If  the  information  was  laid 
by  the  defendant,  his  taking  the  oath  and  handwriting  should  be  proved, 
as  also  the  issuing  the  warrant  to  the  constable,  &c. ;  the  warrant  must 
also  be  produced  and  proved,  and  evidence  must  be  given  of  the  appro* 
hension  and  detention  of  the  plaintiff  under  the  warrant ;  and  his  ulti- 
mate discharge  must  also  be  shown.((2^ 

An  averment,  that  the  suit  is  wnoUy  ended  and  determined,  is 
evidenced  by  proof  of  the  rule  to  discontinue  upon  payment  of  costs, 
and  that   the   costs  were   taxed  and  paid.(£)(3)     So  where  a  suit 

(a)  Jordan  y.  LewiSy  Str.  1122 ;  14  East,  305,  n.,  8.  (7.,  from  Sir.  Ford's  MS.  See  also 
Str.  856,  and  Caddy  v.  Barlow^  1  Man.  &  Rj.  275. 

(h)  LegcUt  V.  Tollervey,  14  East,  302,  S.  P.   See  also  SiockJUth  y.  De  Tastetj  4  Campb.  10. 

le)  2  Stark.  Law  of  Slander  and  Libel,  tO,  71,  2nd  edit.  (d)  lb. 

(«)  Bristow  y.  Heywood^  1  Stark.  N.  P.  C.  48;  4  Garapb.  214,  8.  C.  Bat  see  Watkim 
T.  Lee,  5  M.  A  W.  270. 

il)  S.  P.  Mme  y.  BwrU,  2  Bep.  Const.  Gt.  308 ;  Taylor  y.  Cooper,  lb.  208. 

(2)  In  an  action  for  a  malicions  prosecution,  tlie  magistrate  by  whom  the  warrant  waa 
issued  is  a  competent  witness  to  proye  that  it  was  issued  upon  the  oath  of  the  prose- 
cutor, and  the  contents  of  the  oath,  when  it  was  not  reduced  to  writing.  Speare  r* 
Crou,  7  Port.  439.  The  mag^istrate  before  whom  the  charge  is  made,  cannot  testify  to 
the  facts  giyen  in  eyidence ;  the  witness  should  be  called.  Rieharde  y.  FotUke,  3  OhiO| 
53.  The  affidayit  on  which  the  warrant  issued,  if  it  authorized  it,  is  eyidence  for  plain- 
tiff. Turpm  y.  J^Miiy,  3  Blackf.  210;  Conduit  r.  Dicken,  3  Id.  216.  The  aubstanee  of 
what  seyeral  witnesses  swore  on  the  proseention  before  a  magistrate  cannot  be  giyen 
in  evidence  to  establish  probable  cause.  AUier,  as  to  each  witness  if  dead  or  out  of  the 
jurisdiction.  Cotton  y.  Buidekoper,  2  Penn.  149.  See  Buri  y.  Place,  4  Wend.  591. 
To  do  a  wrong  or  unlawful  act,  knowing  it  to  be  such,  constitutes  malice,  although  it 
be  to  attain  a  lawful  end.  MUU  y.  Moyee,  12  Pick.  324.  Express  proof  of  malice  in  the 
absence  of  probable  cause,  is  not  necessary.  Holbaum  y.  Neal,  At  Dana,  121.  Malice 
is  for  the  jury,  and  may  be,  and  most  commonly  is,  implied  from  want  of  probable  oanse^ 
and  to  rebut  it  defendant  may  show  he  acted  under  adyice  of  counseL  Turner  \.  Walker^ 
3  Gill  k  J.  377.  Walter  y.  Sample,  1  Gasey,  275.  Eyidence  may  be  given  of  the  con- 
duct and  declarations  of  defendant  in  relation  to,  and  in  the  course  of  the  transaction, 
of  the  situation  of  the  parties,  of  the  nature  and  extent  of  the  means  resorted  to  by 
defendant,  and  of  his  zeal  and  forwardness  to  show  malice  lb.  Scott  y.  Mutsmger^ 
2  Blackf.  454. 

(3)  In  such  action  the  plaintiff  must  show  that  the  prosecution  is  at  an  end.  Smith  y. 
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[  *1074  ]  was  ^determined  by  a  rule  of  court ;  it  was  holdeii,(/)  that 
the  production  of  the  rule  of  court  was  sufficient  eyidence  of 
that  fact.  This  action  cannot  be  maintained  without  proof  of  malice, 
either  express  or  implied.(l)  Malice  may  be  implied  from  the  want  of 
probable  cause,  but  that  must  be  shown  by  the  plaintiff.(2)    Proving 

(/}  Brook  V.  Carpenter f  3  Bingh.  297. 


Shaekleford,  1  N.  &  M.  36;  (yDrucoU  r,  itBvmey^  2  Id.  54;  Tkomat  r.  De 
lb.  143.  He  must  also  show  that  he  was  acquitted.  Monroe  y.  Maples,  1  Root,  553.  It 
is  necessarj  to  set  forth  in  the  declaration  that  the  prosecution  was  at  an  end.  Smith  t. 
Shackle/ord,  1  N.  &  M.  36.  And  also  to  show  in  what  manner  it  was  terminated.  It 
must  be  stated  that  the  defendant  was  discharged  by  the  order  or  judgment  of  the 
court     Teaffue  y.  Wilke^  3  M'Gord,  461. 

An  averment  that  the  defendant  abandoned  the  charge,  and  that  the  prosecntion  is 
whollj  ended,  is  good  after  verdict.  Colton  v.  WtUon,  Minor,  203.  As  a  general  rule, 
in  an  action  for  a  malicions  prosecution,  or  a  malicious  arrest,  malice,  the  want  of  pro- 
bable cause,  and  a  determination  of  the  prosecution,  or  the  suit  in  which  the  writ  was 
sued  out,  must  be  averred  and  proved ;  hence  a  declaration,  alleging  that  the  plaintiff 
was  arrested,  entered  into  recognizance,  and  was  afterwards  therefrom  discharged,  and 
that  the  prosecution  was  wholly  ended  and  determined,  is  not  sustained  bj  proof  of 
acquittal  before  a  petit  jury.  Law  v.  J^anke,  Gheves,  9.  So  an  averment  in  the  decla- 
ration that  the  plaintiff  "  had  been  discharged  out  of  custody,  fhlly  acquitted  and  d»- 
charged  of  the  said  felony,"  is  not  sustained  by  proof  that  the  plaintiff  was  discharged 
on  a  return  of  ignoramut  by  the  grand  jury  on  the  indictment.  Metier  t.  Mofiied, 
3  Hill,  S.  0.  195.  To  maintain  this  action,  it  must  appear  in  the  declatation  that  the 
prosecution  is  determined,  and  for  this  purpose  the  record  must  be  produced.  Cok  r. 
Matoke^  3  Monr.  208.  But  it  is  not  necessary  to  show  an  acquittal  which  will  bar  a 
second  prosecution  for  the  same  offence ;  nor  that  any  judicial  decision  should  have 
been  made  upon  the  merits.     Clark  v.  Cleveland,  6  Hill,  344. 

(1)  In  an  action  for  malioious  prosecution  of  a  criminal  charge,  want  of  probable 
cause  must  be  combined  with  malice,  but  in  the  case  of  a  civil  proceeding,  the  exist- 
ence of  a  cause  of  action  is  not  a  defence  to  a  suit  for  an  excessive  use  of  the  process. 
Herman  v.  Brookerhoff,  8  Watts,  244.  Consult  2  Greenl.  on  Evid.,  {  453.  Proof  of 
malice  aUme  will  not  sustain  the  action.  From  the  want  of  probable  cause  malice  may 
be  implied,  but  the  want  of  probable  cause  cannot  be  implied  f^om  the  most  express 
malice.    Murray  v.  Long,  1  Wend.  140.    See  tn/ra,  next  note. 

(2)  Want  of  probable  cause  is  essential  to  support  an  action  for  a  malicioits  pn^ecu- 
tion  or  conspiracy  to  injure  the  plaintiff  by  a  groundless  criminal  prosecution,  howem 
malicious  the  defendant  may  have  been.  Payton  v.  Caswell,  9  Shep.  212;  Dodge  v. 
BriUain,  1  Meigs,  84  ;  HaU  v.  Hawkins,  5  Humph.  357  ;  Wood  v.  Wier,  5  B.  Monroe,  544; 
Leidig  v.  Rawaon,  1  Scam.  272.  But  where  the  defendant  pleaded  singly  the  truth  of 
the  foct  involved  iir  the  prosecution,  which  was  a  felony,  it  was  held,  that,  by  the 
defendant  thus  assuming  to  prove  the  truth  on  his  own  side,  the  plaintiff  need  not,  oa 
the  trial,  in  the  first  instance,  show  the  want  of  probable  cause.  Morris  r.  Corson, 
7  Cowen,  281.  Probable  cause,  is  the  existence  of  such  ihcts  and  circumstances  as  would 
excite  in  a  reasonable  mind  a  belief  of  the  guilt  of  the  person  suspected.  A  belief 
however,  that  a  given  state  of  facts  would  consUtute  the  crime,  when  they  did  not, 
would  not  furnish  probable  cause.     HaU  v.  Hawkins,  5  Humph.  357 ;  Farts  t.  Scorb, 

3  B.  Monroe,  4.  The  real  point  of  inquiry  for  the  jury  is,  whether  there  was  probable 
cause  for  the  prosecution,  and  not  whether  the  defendant  had  probable  cause  to  b^eve 
the  plaintiff  guilty,  or  whether  he  had  probable  cause  to  institute  the  suit.  Hidkmam  r. 
Oriffin,  6  Miss.  37.  So  a  verdict  and  judgment  of  conviction  in  a  court  of  competent 
Jurisdiction,  although  the  party  convicted  was  afterwards  acquitted  upon  an  appeal  to  a 
superior  tribunal,  is  conclusive  evidence  of  probable  cause,  and  precludes  the  plaistaff 
in  the  action  for  the  malicious  prosecution  from  showing  the  contrary.   Oufin  v.  SdUrs, 

4  Dev.  k  Batt.  176.  In  an  action  for  malicious  prosecution,  the  jury  may  rightly  inftr 
malice  from  want  of  probable  cause.    Meriam  v.  Mitchell,  1  Shep.  439 ;  Hall  y.  Hawkimt, 

5  Humph.  357  ;  Wood  v.  Wier,  5  B.  Monroe,  644.  But  the  want  of  probable  cause  d<M5 
not  necessarily  imply  malice ;  but  the  defendant  may  prove  matters  showing  probable 
cause,  though  he  did  not  know  them  at  the  time  he  instituted  the  prosecution.  .B^  r. 
Fearcg,  5  Iredell,  83;  Hall  v.  Hawkins,  5  Humph.  357 ;  Wood  v.  Wier,  5  B.  Monroe,  544. 
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an  acquittal  for  want  of  proBecution  is  not  primd  facie  evidence  of 
malice  to  support  this  action.  In  an  action  for  a  malicious  prosecution 
against  the  defendant(^)  for  having  indicted  the  plaintiff  for  perjury, 
the  proof  on  the  part  of  the  plaintiff  (in  addition  to  the  formal  proof  of 
the  record  of  acquittal)  was,  that  after  the  indictment  found  was  ready 
for  trial,  the  prosecutor  (the  present  defendant)  was  called,  and  did  not 

(ff)  Pweell  y.  Maenamara,  9  East,  361. 


The  right  to  recoTer  in  such  action  depends  upon  the  entire  innocence  of  the  plaintiff 
and  malice  in  the  defendant.    Bell  v.  Pearcy^  5  Iredell,  83. 

In  an  action  for  malicious  prosecution,  the  plaintiff  must  show  that  the  defendant 
acted  from  malicious  motives  in  prosecuting  him,  and  that  he  had  no  sufficient  reason 
to  belieye  him  to  be  guilty;  if  either  of  these  be  wanting,  the  action  must  fail.  Stone  r. 
Crockery  24  Pick.  81,  83.  In  an  action  for  malicious  prosecution,  what  facts  and  circum- 
stances amount  to  probable  cause,  is  a  question  of  law;  whether  thej  exist  in  the  par- 
ticular case,  is  a  question  of  fact.  lb.  Trcdrt  y.  Smiihy  1  Penn.  State  Rep.  234 ;  Leggett 
T.  Blounty  2  Tayl.  123 ;  WelU  y.  Partont,  3  Harring.  605.  Probable  cause  is  a  mixed 
question  of  law  and  fact.  If  facts  are  contested,  the  courts  must  leave  them  to  the 
jury,  with  instructions  as  to  what  is  probable  cause.  Weinberger  y.  Shelley  6  V^atts  k 
Serg.  336;  Trairt  y.  Smithy  1  Penn.  State  Rep.  234;  Plumner  v.  Gheeny  3  Hawks,  66; 
Niuh  y.  Orr,  3  Brevard,  94 ;  Parrie  y.  WaddeUy  1  M'Mullan,  368 ;  Pomeroy  v.  OoUyy  Geo. 
Decis.  Pt.  I.  126;  Dodge  v.  Brittaviy  1  Meigs,  84 ;  Stone  y.  Crockery  24  Pick.  81;  Hem^ 
menvay  y.  WoodSy  1  lb.  524;  Martton  y.  DeyOy  2  Wend.  421 ;  Lipford  y.  WCollufriy  1  Hill, 
S.  C.  82 ;  Munna  v.  Duponty  3  Wash.  G.  G.  31 ;  Turner  y.  Walkefy  3  Gill  k  Johns.  377  ; 
Nye  y.  Ottity  8  Mass.  122;  Crabtree  y.  Hortotiy  4  Munf.  59. 

In  an  action  for  a  malicious  prosecution  for  perjury,  the  question  of  probable  cause 
should  not  be  submitted  to  the  jury  upon  the  fact  of  the  guilt  or  innocence  of  the 
plaintiff,  but  upon  that  of  the  belief  of  the  defendant  that  the  plaintiff  testified  to  a  fact 
admitted  to  be  untrue.    Seibert  y.  Prieey  6  Watts  k  Serg.  438.    The  plaintiff  is  bound  to 
prove  that  the  prosecution  was  at  the  instigation  of  the  defendant ;  that  it  terminated 
hi  his  fietvor,  was  without  probable  cause,  and  malicious.     Welle  y.  Parsonsy  3  Harring. 
505 ;  Hardin  y.  Borderty  1  Iredell,  143  ;  Feazle  y.  Smpeon,  1  Scam.  30.    A  prosecution 
carried  on  wantonly,  and  for  no  purposes  of  justice,  is  malicious.    Kerr  y.  Workmany 
Addis.  270.    If  a  man  falsely,  maliciously,  and  without  probable  cause,  sue  out  a  civil 
process  against  another,  although  in  regular  and  legal  form,  and  cause  him  to  be  arrested 
and  impris4)ned,  the  former  is  answerable  in  damages  for  the  tort  in  an  action  for  false 
and  malicious  imprisonment.     Watkmt  v.  Bairdy  6  Mass.  606,  612;  Hayden  y.  Shedy  lb. 
500 'y  JAnde4iy  y.  Lamed,  17  Id.  190;  Stone  y.  Swifty  4  Pick.  389;  Pierce  v.  Thompson, 
6  Id.  193.     The  action  can  only  be  supported  in  cases  where  the  prosecution  was  under 
the  regular  process  and  proceedings  of  some  judicial  officer  or  tribunal ;  if  the  proceed- 
ings complained'of  were  extra  judicial,  the  remedy  is  trespass.   Turpm  y.  Remyy  3  Blackf. 
2 10.  An  action  on  the  case  for  a  malicious  prosecution  before  a  court  not  having  jurisdic- 
tion, may  be  maintained,  if  the  proceedings  are  malicious,  without  probable  cause,  and 
productive  of  legal  damage  to  the  party  proceeded  against.   Stone  v.  Stevensy  12  Gonn.  219. 
Malice  and  want  of  probable  cause  are  necessary  to  sustain  this  action.    Kelton  y. 
Barney  Cook,  90;  Candler  v.  Petiiy  2  Hall,  315 ;  Murray  v.  Ltrng,  1  Wend.  140;  Bell  y. 
Ueuryy  4  Litt  334 ;  Campbell  y.  ThreUkeldy  2  Dana,  426 ;  Turner  y.  Walker,  3  Gill  k  Johns. 
397 ;  Pangbum  v.  Bully  1  Wend.  346  ;  WCormick  v.  Sieeony  7Gow.  715  ;  MarthaU  y.Mad" 
dockjjjin.  Sel.  Gas.  106 ;  CDrie  v.  WBumeyy  2  N.  &  M.  54;  Morrison  v.  Goreony  7  Gow. 
281 ;   Thomae  v.  De  Gravoriede,  2  N.  &  M.  143;  Garrard  v.  Willety  4  J.  J.  Marsh.  628 ; 
Smith  y.  bhackeHfordy  1  N.  4k  M.  36;  Stone  y.  Stevensy  12  Gonn.  219;  Young  v.  Gregoriey 
3  Gall,  446 ;  Blunt  v.  LittUy  3  Mason,  102 ;  Marshall  v.  Bueeardy  Gilmer,  9 ;  Munns  t, 
Ihtpont,  2  Browne,  App.  42 ;  Lyon  v.  PoXy  lb.  67.   The  malice  may,  however,  be  inferred 
from  want  of  probable  cause.     Blunt  v.  Little,  3  Mason,  112;  Stone  v.  StevenSy  12  Gonn. 
219;  Bennett  v.  Blacky  1  Stew.  39;  Pangbum  v.  Bully  1  Wend.  345 ;  Murray  v.  Longy  lb. 
140;   Turner  v.  Walker y  3  Gill  k  Johns.  377 ;  Corrice  v.  Meldramy  1  A.  K.  Marsh.  224. 
But  the  want  of  probable  cause  cannot  be  inferred  ftom  the  most  express  malice. 
Murray  v.  Long,  1  Wend.  140;  Pangbum  y.  Bully  lb.  345.  The  defendant  may  introduce 
evidence  that  there  was  no  malice,  and  that  there  was  probable  cause.     Campbell  y, 
ThrcUkeld,  2  Dana,  425  ;  Bay  v.  Law,  Pet.  G.  G.  207. 
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appear ;  on  which  the  yerdiot  of  aeqnittal  paasecL    Lord  EUenbar&ngk^ 
C,  J.,  thoneht  that  this  was  not  sumcient  to  support  the  action,  without 
eyidence  of  express  malice,  or  at  least  of  circnnntances  eyincing  such 
entire  want  of  probable  cause,  whence  malice  was  to  be  presumed,  and 
therefore  he  nonsuited  the  plaintiff.    The  court  of  B.  R.  afterwards  con- 
curred in  opinion  with  the  C.  J.     N.  The  indictment  assiraed  the  per- 
jury on  an  affidayit  made  by  the  plaintiff  swearing  to  words  uttered  by 
the  defendant.     In  an  action  for  a  malicious  prosecution  of  indictment 
for  perjury,  the  chief  justice  allowed  the  plaintiff  to  giye  in  eyidence 
an  adyertisement  put  mto  the  papers  by  the  defendant  of  the  finding 
of  the  indictment,  with  other  scandalous  matter,  although  an  informa- 
tion had  been  granted  for  it  as  a  libel ;  not,  as  he  said,  that  the  jury 
were  to  consider  it  in  damages,  but  only  as  a  circumstance  of  nialice.(A) 
In  an  action  for  a  malicious  prosecution  for  forging  a  note  of  hand, 
four  witnesses  preying  that  the  hand  writing  was  not  the  plaintiff's, 
the  judge  directed  the  jury  in  his  fayour.(i)    Where  a  person  prose^ 
cutes  on  the  representations  of  others,  he  should  show  that  he  did  all  he 
could,  or  used  proper  and  reasonable  means  and  precaution,  to  disooyer 
the  truth,  and  that  he  acted  on  a  belief  that  he  was  right ;  otherwise 
the  want  of  public  cause  will  subject  him  to  the  imputation  of  maKoe, 
and  consequently  to  this  action.     MSS.     It  must  appear  that  die 
plaintiff  was  acquitted  upon  the  pro8ecution,(i)  before  the  action  Wtf 
brought ;  but  the  day  of  the  acquittal  is  not  material.    Hence,  where  it 
was  stated  in  the  declaration,  under  a  scilicet,  that  the  acquittal  took 
place  on  the  morrow  of  the  Holy  Trinity,  (which  allegation  was  not  so* 
companied  with  a  pro  ut  patet  per  recordum,)  and  by  the  record,  when 
proauced  in  eyidence,  it  appeared  that  it  took  place  on  Tuesday  next 
after  Easter  Term ;  the  latter  day  haying  been  before  action  brought, 

th,e  yariance  was  holden  to  be  immaterial,  on  the  gromid 
[  "^lOTS  j  that  the  day  mentioned  in  ^the  declaration  was  not  allied 

as  part  of  the  description  of  the  record  of  acquittal.(l)  So 
where,  in  an  action  for  a  false  return  to  a  fieri  facias,  the  dedaiatioa 
Stated,  that  the  plaintiff  in  Trinity  Term,  2  Geo.  lY.,  recoyered,  Ac, 
^^as  it  appears  hy  reeord^^  and  the  proof  was  of  a  judgment  in  Easier 
Term,  8  Geo.  Iv . ;  it  was  holden,(Z)  that  this  was  not  any  yarianoe ; 
for  that  the  ayerment  '^  as  appears  by  the  record,"  was  surplusage,  and 
might  be  rejected,  inasmuch  as  the  judgment  was  not  the  foundation  o^ 

{K\  Chambera  v.  Robifuony  Str.  691.  (t)  ybrris  v.  7\fler,  Cowp.  37. 

(kS  PureeU  v.  Macnamara,  9  East,  167,  in  which  Pope  v.  Foiter,  4  T.  R.  690,  was  otw- 
raled.  See  also  Wood/ord  y.  AahUsf,  2  Campb.  194 ;  PhiUipi  y.  Shaw,  4  B.  A  A.  4S; 
and  Stoddart  y.  Palmer,  3  B.  &  0.  2. 

(I)  Stoddart  Y.  Palmer^  3  B.  Ac  C.  2. 
— ' — * — '  -  -      -    ' — ~--  —     ^  ...  J- ... .    ^    ^  ^  ^   11.1  --    -  ■         -..--■--   ^    —  —  -    —  .  -^—^ 

(1)  "There  are  two  sorts  of  allegations;  the  one  of  matter  of  substance,  which fflnst 
be  snbstantiall^  proyed ;  the  other  of  description,  which  must  be  literallj  proyed."  Per 
Lord  EUenborougKf  C.  J.,  S,  C.  "  Where  the  day  laid  is  made  part  of  the  descriptJiOi  of 
the  instrument  referred  to,  which  Instrument  is  necessary  to  be  proyed,  the  day  Uid 
must  be  proved  as  part  of  that  instrument  But  where  the  day  laid  is  not  matenU  ia 
itself,  and  need  not  have  been  proved  as  laid,  as  supposing  the  proof  to  have  been  p«rol,  if 
the  fkct  proved  will  support  the  declaration,  I  see  no  ground  for  any  distinction  betweea 
making  such  proof  by  matter  of  record  or  by  parol."  Per  Lawrence^  J.,  S.  C,  9  Sa^  1€1. 
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but  indncement  to,  the  actioiLi    But  where  a  declaratioii  against  the 
marshal  for  an  escape  alleged  that  S.  S.  was  arreste<ji  and  gave  bail, 
that  afterwards  bail  above  was  put  in  before  a  judge  at  chambers,  ^^  as 
appears  by  the  record  of  the  recognizance;"  that  S.  S.  surrendered  in 
discharge  of  the  bail  and  afterwards  escaped :  it  was  holden,(m)  that 
the  ayerment  was  not  made  out  by  the  production  of  the  filazer  s  book, 
the  entry  therein  importing  that  the  recognizanjce  was  taken  before  a 
single  judge,  an  examined  copy  of  the  entry  of  the  recognizance  of  bail, 
stating  that  the  recognizance  was  taken  before  the  court  at  Westmin* 
Bter,  having  also  been  given  in  evidence.    In  an  action  on  the  case  for 
a  malicious  proseeution,(n)  where  there  was  not  any  person  at  the  time 
when  the  supposed  felony  was  committed,  except  defendant's  wife; 
EoU^  C.  J.,  aUowed  the  evidence  of  the  wife,  m^^n  at  the  trial  of  tthe 
indictment,  as  good  evidence  to  prove  a  felony  having  been  committed. 
In  an  action  on  the  case  for  maliciously  indicting  plaintiff  and  others 
for  a  conspiracy,(o)  the  counsel  for  the  plaintiff  called  one  of  the  grand 
jury,  before  whom  the  bill  of  indictipent  had  been  preferred,  and  found 
a  true  bill,  to  prove  that  the  defendant  was  the  prosecutor  of  the  indict- 
ment.    Q-arrow^  for  the  defendant,  objected  to  his  being  examined, 
observing,  that  the  grand  juryman  could  collect  this  circumstance  of 
defendant's  having  been  the  prosecutor,  from  the  testimony  only  which 
had  been  produced  before  him  in  his  character  of  grand  jury- 
man, and  which  by  his  oath  he  was  bound  not  to  ^disdose ;  [  "^1076  ] 
but  Kenyan^  G.  J.,  i;hought  that  the  question  of  ^^who  was 
the  prosecutor  of  the  indictment?"  was  a  questi^m  of  fact,  the  dis- 
closure of  which  did  not  infringe  upon  the  grand  juryman's  oath,  and 
therefore  permitted  him  to  be  examined  as  to  that  point.     Case  for  a 
malicious  prosecution  of  an  indictment,(p)  whereof  ^as  was  alleged) 
plam tiff  was  legitimo  modo  acquietattis ;  upon  the  trial  it  appeared,  that 
lie  was  acquitted  no  otherwise  than  by  an  entry  of  a  nolle  prosequi.  Per 
Cur*    <'  This  evidence  does  not  isupport  the  declaration ;  for  the  noUe 
prosequi  is  a  discharge  as  to  the  inaictment,  but  it  is  not  an  acquittal 
of  the  crime."(l)    In  an  action  for  a  malicious  arrest,  the  plaintiff  can- 
not recover(a)  damages  for  the  extra  coats.     If  two  are  found  guQty, 
it  must  be  of  joint  acts,(r)  and  the  damages  must  be  joint.     Action  for 
malicious  prosecution  for  perjury,  where  there  had  been  thirty-three 
assignments,  the  defendant  proved,  that  he  had  probable  cause  for 
many  of  the  charges ;  but  knowing  one  of  them  to  be  false,  Lord  Man^- 
fields  C.  J.,  held,  that  the  plaintiff  should  recover  for  that  one,  thoi:^gh 

(m)  Bevan  v.  Jonesj  4  B.  &  0.  403.  (n)  Joknton  ▼.  Brawnmffi  6  Mod.  216. 

(0)  Sykes  v.  Gent,^  one,  S^e.^  v.  Dunbar^  Hidolesez  Sittings  after  M.  T.  40  Geo.  III. 
Kenyofij  G.  J.,  MSS.  See  the  remarks  of  Mr.  Starkie  on  this  case  in  rol.  2,  p.  70,  n.  (p), 
of  the  second  edition  of  his  valoable  treatifle  on  Slandw  and  LiheL 

{p)  Ooddard  y.  Smith,  Salk.  51 ;  6  Model.  261,  8.  C. 

(q)  Smdair  v.  JSldred,  4  Taont.  7,  recognised  by  Beitj  G.  J.,  In  WM$rY,  Ifiokoku,  By. 
ft  Moo.  419.  Centra^  per  Ld.  EUmborough,  G.  J.,  in  Sandbaek  t.  Thomas,  1  ^tark.  N.  P. 
G.  306. 

(r)  BUditch  v.  Bylet,  H.,  29  Oeo.  HI.,  coram  WUmIj  J.,  Guildhall,  MSS. 

(1)  See  Smith  r.  ShaekUford,  1  Nott  k  M'Gord,  36;  Thamag  y.  Di  Qrqfmreid,  2  Id.  143 ; 
Eeyward  v.  Outhbtrt,  4  Id.  354. 
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there  was  probable  cause  for  the  others.    Jury  found  1002.  damages 
for  the  plaintiff.(«)(l) 


[*1077]  *  CHAPTER  XXVIIL 

MANDAJIUS. 
I.  Nature  of  the  Writ  op  Mandamus,    p.  1077 ;  Mandaicus  to 

RESTORE  or  ADMIT  PERSONS  TO  CORPORATE  OFFICES,     p.  1078. 

n.  In  what  other  Cases  the  Court  will  grant  a  Mandamus,  p. 
1088. 

m.  Where  not.    p.  1087. 

rV.  Form  op  the  Writ.    p.  1089. 
V-  Op  the  Return,   p.  1092.  • 

VI.  Of  the  Remedy,  where  the  Party  to  whom  the  Writ  of  Man- 
damus IS  DIRECTED,  DOES  NOT  MAKE  ANY  RETURN,  OR  WEEKS 
HE  MAKES  AN  INSUFFICIENT,  OR  FALSE  RETURN,     p.  1095. 


I.  Nature  of  the  Writ  of  Mandamu%^  p.  1077 ;  Mandamus  to  rutm 
or  admit  Persons  to  Corporate  Offices,  p.  1078. 

The  writ  of  Mandamus  is  a  prerogative  writ,  containing  a  commaDd, 
in  the  king's  name,  and  issuing  from  the  Court  of  J^g's  Benek, 
directed  to  persons,  corporations,  or  inferior  courts  of  judicature  witUn 
the  kine's  dominions,  requiring  them  to  do  a  certain  specific  act,  as 
being  the  duty  of  their  office,  character,  or  situation,  agreeablj  to 
right  and  ju8tice.(2)  This  writ  affords  a  proper  remedy,  in  cases  where 
the  party  has  not  any  other  means  of  compelling  a  specific  perfonnance. 
The  object  of  the  writ  is  not  to  supersede  legal  remedies,  but  onlj  to 
supply  the  defect  of  them.  The  only  proper  ground  of  the  writ  is  t 
defect  of  justice.  It  is,  however,  a  prerogative  writ,  and  not  a  writ  of 
right,(a)  and  it  is  the  absence  or  want  of  a  specific  legal  remedy,  which 
gives  the  court  jurisdiction.(5)(8)      There  must  be  a  specific  legal 

{9\  ProtHT  Y.  JVtzoii,  cited  in  Sutton  y.  JohmUme,  1  T.  R.  533. 
(a)  Per  AihuT$t^  J.,  in  R.  v.  CommiuumerB  of  Exm€y  2  T.  R.  385. 
\b)  Per  Ld.  EUenborfmgh,  G.  J.,  BritUil  Dock  Company,  M.  52  Geo.  m.,  MS.  See  ibo 
the  opinion  of  BulUr,  J.,  in  R.  t.  liarquit  qf  Stafford,  3  T.  R.  652. 

(1)  Unless  the  Jnry  find  ezpresslj  ringU  damages,  the  oonrt  cannot  double  than  vadcr 
the  Fennsjlrania  Act.  Campbell  y.  Finney,  3  Watts,  84.  Where  plaintiff,  after  TCfdict, 
died,  pending  an  appeal,  the  court,  on  rcYersing  the  judgment,  refused  a  proeedmde^ 
7\tmer  y.  Walker,  3  GiU  k  J.  377. 

f2)  Ex  parte  Crane,  5  Peters,  190. 
3)  The  writ  of  mandamus  is  a  proper  remedy  to  compel  all  inferior  tribunelt  to  per- 
form the  duties  required  of  them  bj  law.  Commonwealth  y.  Hampden,  2  PieL  4U ; 
Chaee  y.  Blacketone  Canal,  10  Pick.  244;  Sprwgrfisld  y.  Hampden,  4  Id.  68;  /oAmmt. 
Rendall,  7  Mass.  340.  Mandamus  does  not  lie  to  an  inferior  court  to  compel  them  to 
make  anj  particular  decision,  but  merely  to  decide.     Commonwealth  r.  Jitdget  of  Cb*- 
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rifflit,((?)  as  well  as  the  want  of  a  specific  legal  remedy,  in 

order  to  foand  an  application  for  *a  mandamus.     And  tnere    ["^1078] 

must  have  been  a  direct  refusal((2)  to  do  that,  which  it  is  the 

object  of  the  mandamus  to  enforce,  either  in  terms,  or  by  circumstances, 

which  distinctly  show  an  intention  in  the  party  not  to  do  the  act  re- 

Suired,  It  is  no  objection,  however,  to  the  granting  a  mandamus  to 
0  a  particular  act,  that  an  indictment  will  a&o  lie(e)  for  the  omission 
to  do  that  act.(l)  But  the  court  will  not  carry  the  remedy  by  manda- 
mus so  far  as  to  issue  the  writ,  wherever  any  officer(/)  has  neglected 
his  duty.  "  There  is  considerable  doubt,(^)  whether,  when  an  inferior 
officer  refuses  to  do  his  duty,  he  being  amenable  to  other  persons,  this 
court  will,  under  any  circumstances,  interfere  by  mandamus."  The 
power  to  issue  this  writ  belongs  exclusively  to  the  Court  of  King's 
ISench,  and  is  considered  as  one  of  the  flowers(A)  of  that  court ;  but  this 
power  ought  to  be  exercised  with  great  caution,  as  a  writ  of  error  does 
not  lie  on  this  proceeding.(2) 

0  Per  Lord  EUenborough^  G.  J.,  in  22.  y.  Arehbishop  of  Canterbury j  8  Bast,  219.  See 
also  CoUridffe,  J.,  Id  S.  y.  Nottingham  Old  Water  Works'  Company^  6  A.  &  E.  372. 

(d)  B.  T.  Brecknock  and  Abergavenny  Canal  Company j  3  A.  ^  £.  217  ;  4  Key.  &  M.  871 ; 
5.  C.J  R.  y.  Ford^  recogpiized  in  R,  y.  Brittol  and  Exeter  Railway^  4  Q.  B.  162.  See  also 
J2.  y.  Wau  and  Berks  Canal  navigation^  3  A.  &  E.  477 ;  5  Ney.  k  M.  344. 

(e)  R.  y.  The  Severn  and  Wye  Railway  Company,  2  B.  &  A.  646.  See  also  R.  y.  Com- 
mtsionera  of  Dean  Inelosure^  2  M.  &  S.  80,  cited  and  commented  on  by  Denman,  G.  J.,  3 
A.  k  E.  422,  R,  y.  Jeyes. 

(/)  R.  y.  J'eyesj  3  A.  Ac  E.  416 ;  5  Ney.  k  M.  101.    See  R.  y.  Payn,  6  A.  &  E.  400. 
(g)  Per  Denman,  C.  J.,  8.  C,    See  R.  y.  OambU,  11  A.  k  E.  69  ,•  3  P.  &  D.  122. 
(A)  Poph.  176. 

mon  Pleas,  3  Binn.  273.    It  will  only  direct  the  court  to  proceed  according  to  law, 
bnt  will  not  direct  them  how  to  proceed.    Robert  y.  ffoUworth,  6  Halst.  57.    Mandamus 
will  not  lie  where  there  is  another  specific  remedy  for  the  party  complaining.  Justices  y. 
Munday,  2  Leigh.  166  ;  State  y.  Dunn,  Minor,  46 ;  State  y.  ffolliday,  3  Halst.  205 ;  Com- 
missioners y.  l^/nch,  2  M^Gord,  170 ;  Boyee  y.  Russdj  2  Gow.  444 ;  Ex  parte  Nelson,  1  Id. 
417 ;  People  v.  Brooklyn,  1  Wend.  328 ;  State  y.  Bruce,  Gonst.  Rep.  165,  175;  Morris  y. 
Mechanics,  10  Johns.  484.   Mandamus  will  not  be  granted  where  error  will  lie.   Exports 
Nelson,  1  Cow.  417 ;  People  y.  Ulster  Judges,  Goleman,  117 ;  ^  parte  Bostwiek,  I  Gow. 
143 ;  Bank  of  Columbia  y.  Sweeney,  1  Pet.  567.     The  writ  of  mandamus  is  a  proper  rem- 
edy to  compel  all  inferior  tribunals  to  perform  the  duties  required  of  them  by  law. 
Stronff,  PetiHoner,  20  Pick.  484;  Carpenter  y.  Bristol,  21  Pick.  258;  The  State  y.  Tlis 
Justices,  Dudley,  Qeo.  37.    Where  an  inferior  tribunal  has  a  discretion  and  proceeds  to 
exercise  it,  that  discretion  cannot  be  controlled  by  mandamus,  but  if  it  refuses  to  ezer* 
cise  its  discretion  a  mandamus  lies  to  compel  it  to  do  so.     Ounn  y.  Pulaski  County,  3 
Pike,  427.     It  will  not  be  granted  to  a  relator  for  his  relief,  except  where  he  has  a  spe- 
cific legal  right  and  no  other  specific  legal  remedy.     The  Stats  y.  Justices  of  Moore,  2 
Ired.  430 ;  The  State  y.  The  Justices,  Dudley,  Geo.  37  ;  Goinge  y.Mills,  1  Pike,  11 ;  ExparU 
Jones,  1  Ala.  15.    The  general  rule,  that  a  mandamus  will  not  lie  when  the  party  has 
another  remedy,  must  be  understood  to  refer  to  some  specific  remedy,  which  will  place 
the  party  in  the  same  situation  in  which  he  was  before  for  the  act  complained  of.  Ethe- 
ridge  y.  HaU,  7  Port.  47.    The  office  of  a  writ  of  mandamus  is  to  enforce  the  performance 
of  official  duty,  and  the  officer  cannot  be  commanded  to  do  that  which  it  was  not  lawful 
for  him  to  do  without  such  command.     OUlespis  y.  Wood,  4  Hamph.  437. 

(1)  It  lies  where  there  is  no  other  remedy  at  law,  although  equity  might  relieye  or  the 
party  against  whom  it  is  asked  might  b|3  criminally  prosecuted.  People  y.  Mayor,  10 
Wend.  393.     See  note  (3),  p.  1076. 

(2)  Error  does  not  lie  on  the  refusal  of  the  Supreme  Gourt  to  grant  a  peremptory  man- 
damus when  application  is  made  by  motion ;  it  lies  only  for  the  relator  when  judgment 
is  pronounced  after  issue  joined  on  plea  or  demurrer  interposed  upon  the  coming  in  of 
the  return  to  the  alternatiye  mandamus.  People  y.  PresH,  13  Wend.  130.  The  writ  is 
subject  to  the  legal  and  equitable  discretion  of  the  court  and  ought  not  to  be  issued  in 


By  the  Btot  6  &;  7  Yict.  c  99, 6*  5,  proyiaion  is  made  Ui^  espeditiag 
certain  proeeedijigB  by  way  of  owidavaus  and  quo  warriAto,  so  far  u 

cases  of  doabtftil  right    I4fe  and  JPire  Ina.  Co,  r.  YTtZton,  8  Petera,  2»l.  Bfaadftiniu  does 
not  lie  oompelling  a  jadge  to  reraise  *  solemn  decision  made  on  ai|pinient^  a  writ  of 
error  or  an  appeal  is  the  proper  coarse.    Ex  parte  Hoyty  13  Pet.  279.    Where  an  inferior 
jurisdiction  haying  a  discretion  has  exercised  it,  the  superior  court  will  not  interfere  bj 
mandamus.     £!x  piwU  Barrett j  2  Gow.  458 ;  Ex  parte  IfeUon,  1  Id.  417 ;  Orajf  t.  Brii§e^ 
11  Pick.  189;  Sx  parte  Bailey  2  Gow.  417 ;  £z  parU  Benton,  7  Id.  363.    Unless  it  be 
clearly  shown  that  snch  discretion  has  been  abused.    Commmumere  t.  lAfnak^  2  IfK^ord, 
170.    Thus,  it  will  not  interfere  by  mandamus  to  compel  the  supervisors  to  allow  the 
amount  claimed  by  a  constable  for  serving  subpanae^  the  allowance  of  the  amoent 
claimed  being  a  matter  d[  discretion.    Sx  parte  Farrwgton^  2  Gow.  407 .    So  the  SaproK 
Court  will  not  interfere  by  mandamus  to  control  the  Gommon  Pleas  on  a  question  which 
depends  on  their  rules  of  practice  as  is  therefore  within  their  discretion.     £k  parte  €»• 
ter,  7  Id.  523.    It  will  not  interfere  with  the  practice  of  the  circuit  judge  as  to  the 
corveotion  of  his  calendar.    Allen  v.  Calkoren^  6  Id.  32.    It  will  not  interfere  by  manda- 
n&as  to  control  the  mere  chamber  duties  of  a  judge  of  the  Gommon  Pleas.    Sx  paU 
BrowHf  5  Id.  31.    Mandamus  does  not  lie  to  compel  a  district  judge  to  decide  a  cause  in 
a  particular  manner,  nor  to  extend  a  judgment  on  a  mortgage  so  as  to  embrace  fotBre 
instalments.    Ltfe  Ine,  Co.  v.  Adame,  6  Pet.  573.    A  mandamus  will  not  lie  from  the 
Supreme  Gourt  of  New  Jersey  to  the  Gonrt  of  Gommon  Pleas,  to  compel  that  court  te 
receive  a  plea  of  the  defendant.    Anonymouey  2  Halst.  160.    It  will  not  be  issued  by  the 
superior  court  directing  a  county  court  to  record  a  verdict  and  to  proceed  thercsn  to 
final  judgment,  where  the  proceedings  in  the  case  were  irregular.    Meackam  v.  Awttk, 
5  Day,  233.    It  will  not  issue,  commanding  a  subordinate  tribunal  to  reverse  their  deci- 
sion when  they  have  acted  in  a  judicial  capacity  upon  a  question  properly  bron^tbc&n 
them.     Chaee  v.  BUtekatone  Canal,  10  Pick.  244  ;  Orojf  v.  Ridge,  11  Id.  189 ;  Moree,  iVflh 
tioner,  18  Id.  443.    It  does  not  lie  to  compel  a  circuit  judge  to  proceed  according  to  tte 
usages  of  practice  of  the  court  of  equity ;  a  decision  should  be  made  in  the  ease  asd  sa 
appeal  teken.    Sx  parte  Whitney,  13  Pet  404;  Qainee  v.  Belf,  15  Id.  9.     It  does  net  Dc 
flrom  the  Supreme  Gourt  of  the  United  States  to  a  district  judge  on  his  refnsing  to  sQov 
the  amendment  of  a  writ  and  count.    But  he  may  be  compelled  to  have  the  reo«dB«f 
the  case  made  up  and  to  enter  judgment  thereon  in  order  to  give  the  demandmeat  the 
benefit  of  a  writ  of  error.    Sx  parte  Bradetreet,  7  Pet  634. 

In  New  Jersey,  a  mandamus  will  not  lie  to  an  inferior  court,  to  command  them  to  pn»- 
ceed  to  any  particular  judgment,*  much  leas  to  command  them  to  set  aside  a  veriic^ 
and  grant  a  new  trial,  or  even  to  grant  a  rule  to  show  cause  for  that  purpose.  iSfMsr 
T.  Oale,  1  Halst  157.  The  Supreme  Gourt  of  New  Jersey  refused  a  mandamus  to  oob- 
pel  the  court  of  Gommon  Plefis  to  enter  judgment  on  a  report  of  auditozs,  while  a  nk  is 
pending  in  that  court  to  show  cause  why  the  report  should  not  be  set  aside.  Berrf  v. 
ColUtyX  Halst  179. 

Where  property  is  seised  under  the  process  of  a  court,  as  the  property  of  the  defend- 
ant, and  a  stranger,  alleging  that  the  property  is  his,  applies  by  motion  to  have  it 
to  him,  which  motion  the  court  refuses  to  hear,  a  mandamus  will  not  lie  to  such 
to  bear  the  motion.  J^rice  v.  Shelly,  Hadtn,  254.  A  mandamus  will  not  lie  in  i 
Garolina,  to  an  ordinary  who  has  granted  administration  to  one  not  entitled  to  it 
State  V.  Mitchell,  Gonst.  Rep.  703.  Where  a  subordinate  tribunal  have,  in  their  diacR- 
tion  refused  costs  upon  a  question  properly  submitted  to  their  judgment,  the  supiimr 
judicial  court  will. not  grant  a  mandamus  unless  such  tribunal  have  failed  in  a  plain 
duty.  Chaee  v.  Blaeketone  Canal,  10  Pick.  244;  Morge,  PeUtioner,  18  Id.  443.  It  dflei 
not  lie  to  require  a  judge  of  probate  to  issue  process  for  the  arrest  and  iiiipnBO«> 
ment  of  an  insolvent,  for  disobeying  the  order  of  the  said  judge,  directing  him  tn 
appear  and  to  be  examined  on  oath,  unless  it  is  alleged  in  the  petition  for  snch  vrit,aBd 
proved  or  admitted  at  the  hearing,  that  the  fiicts  required  by  the  statute  to  be  set&i^ 
appeared  to  such  judge  to  be  true.  Kimball  v.  Morrie,  2  Met  573.  Nor  does  it  lie  to  a 
Gourt  of  Gommon  Pleas  in  New  York,  directing  the  vacatur  of  a  rule  of  that  cout  sc^ 
ting  aside  a  report  of  referees,  although  the  Gommon  Pleas  clearly  erred ;  a  writ  oC  ensr 
is  the  proper  remedy.  The  People  v.  Onedia  Common  Pleae,  21  Wend.  20.  Nor  to  ooBa-> 
pel  a  judicial  tribunal  to  set  aside  a  decision  which  it  has  made.  Sx  parte  JTeoa,  1 
Denio,  644.  If  a  Gommon  Pleas  had  authority  to  order  the  rule,  a  mandamna  .will 
lie  to  control  ite  discretion ;  if  it  had  no  authority,  the  remedy  of  the  par^ 
is  by  writ  of  error.  lb.  The  Supreme  Gourt  of  New  Jersey  wUl  not  grant  a 
to  compel  the  Gommon  Pleas  to  record  the  return  of  a  road  by  surveyors,  which  it  had 
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tW  «Se6l  fserporate  ^&qw  in  boroughs ;  nee  thU  section,  |m>^.^,  tit 
'^4«o  v«rc«Ato." 

A  QiftBdamns  lies  either  to  reatore  a  person  wrongfully  ousted,  or  to 
44iPU  ^  person  wrongfully  refasecL(l)    A  majidamus  lies  to  restore  a 

refused  to  record  on  the  ground  of  its  insuflSciencj.  Siout  y.  Hopping ,  2  Harr.  471.  A 
mandamps  will  not  lie  to  compel  ft  court  to  grant  an  application  addressed  to  its  discre- 
tion, and  refused  in  perfect  oonsisteocj  with  its  own  rules.  WdU  y.  SUtekhnue,  lb. 
955.  After  final  Judgment  hj  a  co«r]t  upoa  a  matter  withia  its  jurisdiction,  and  while 
that  judgment  remains  unreversed,  a  mandamus  will  not  lie  to  compel  such  court  to  avoid 
the  effect  of  that  judgment.  The  State  y,  Bowm^  6  Ala.  511.  It  wiU  not  lie  to  an  infe- 
rior couit  to  compel  an  alteration  of  its  record.    Dixtm  y.  The  Judgt^  4  Mis.  386. 

(1)  The  wvH  of  maadamns  liea  to  eomped  »  iovA  dkrk  to  d«liT«r  the  pecords  to  hit 

BQccesBpie  in  office,  if  he  reAise  so  to  do  on  the  applicatioA  of  his  snccessor,  and  hip 

showing  himself  to  be  clerk.    Sudbury  y.  Steams^  21  Pick.  148 ;  Oat4  v.  Com,,  2  Parsons, 

220.    It  lies  to  compel  the  county  commissioners  to  estimate  damages,  caused  by  injuries 

done  by  a  railroad  company  to  buildings  near  the  line  of  their  nrnd,  by  blasting  roeks. 

JDot^e  J.  Bm^  3  Met  380 ;  CarpwUr  y .  Biittol,  2%  Pick.  258.    Or  to  summon  a  jury  in  the 

case  of  land  taken  for  a  raiiroad,  if  they  refuse  to  assess  damages  on  the  ground  that  the 

party  applying  does  not  own  the  land,  in  order  that  their  judgment  maybe  revised  by  the 

jury.  lb.  Or  to  give  a  petitioner  the  certificate  of  his  election,  where  he  was  elected,  but  they. 

refused  to  certify  to  that  efi'ect,  and  ordered  a  new  election,  at  which  Another  was  elected. 

Strong,  Petitioner ,  20  Pick.  484.    So  also,  it  lies  to  compel  the  admittance  of  any  one  to^ 

so  office,  ft  service,  or  a  franchise,  from  which  he  is  unlawfully  excluded.    lb.    It  lies 

te.eompik  the  coon^  commissioners  to  draw  an  order  for  the  payment  of  damages,  wher«- 

a  road  had  been  laid  out  and  afterwards  discontinued,  even  although  the  land  was  neyer. 

entered  upon.     Sarringion  v.  Bsrkehiref  22  Pick.  263.    The  Superior  Court  of  Qeorgia, 

may  isue  a  mftudamus  to  the  clerk  of  a  Court  of  Ordinary,  to  issue  a  citation  to  show  cause 

why  the  appJIcMit  ahould  not  be  appointed  administrator.    JBx  parte  Com^han,  T.  U. 

P.  Charit  215^    If  ft  suit  be  impn^rly  abated  by  order  of  coiurt^  on  account  of  the 

piaintiff's  d«ftth,  its  reinstatement  mfty  be  coerced  by  mandftmus.    Stata  ex  reL  NAoii'$ 

A<ir«,  7  AJft.  459.    A  mandamus  wiU  lie  against  the  judge  of  the  county  court,  in  Illir 

nois,  for  refiuiAg  to  proceed  in  the  settlement  of  the  estate  of  ft  deceased  person.    JSe 

jMr(e  /oiM#,  1  Id.  15.    If  ft  chancellor  refuses  to  proceed  ftccording  to  the  mftndftttof 

the  Sapeeme  Oourt  of  Alftbftmft,  which  hfts  reversed  a  decree  of  the  chancellor  and 

reftderad  the  proper  decree,  ft  mandamus  agftinst  him  is  the  proper  remedy.    JobMon  v.. 

QUu^e^,  2  14.  519^    Mandamus  is  the  proper  remedy  to  reinstate  an  ftttachmen,^ 

wiiciUiuy  to  aA  ordinary  action,  which  ftttachment  has  been  improperly  dismissed.    But 

ftn  aitenifttive  mandamus  only  will  be  issued  in  such  case  and  without  notice  of /the 

aotion  to  the  other  party.    Boraim  y.  Da  Coeta,  4  Id.  393.    A  mftndftmns  will,  lie  to 

compel  a  jnstice  of  the  peftce  to  grftut  ftu  ftppeal  in  ft  proper  case.    Martin,  Exj^rU^b 

Pike,  ?71.    Xh«  Supreme  Court  ^d  Arkftnsfts  may  grant  ft  mftudamus,  commftn'ding  ft 

justkcckf  the  peace  to  grant  an  fH^peal  to  the  Circuit  Court,  or  show  cftuse,  ftltbou^  ft 

rule  oil  the  jastioe  to  send  up  the  appeal,  might  hftve  been  obtained  from  the  Circuit 

Court.    Le9^  t.  Bi^Utk^  4  Id.  65.    The  Supceme  Court  of  Arkansas  will  issue  ft  writ  pf 

Biandamus,  whenever  the  applicftnt  shows  thftt  he  is  legally  entitled  to  its  benefit,  end 

direct  it  to  ministeriftl  or  judicial  offieern.    Conaoay,  Hx  parte,  lb.  302 ;  Jamet  Y.fitt^ 

Co.,  1  Harris,  73. 

A  mandftinus  will  lie  to  compel  ft  judge  of  ftn  inferior  court  to  sign  ftnd  sealift  bill  of 
ezceptioas  taken  on  the  triftl;  but  the  judge  is  to  determine  its  ftccurftcy,  ftnd.whethar 
it  correeUy  eitee  the  points  mftde  ftnd  opinions  excepted  to ;  ftnd  if  it  correctly  sets  forth 
the  facts,  he  most  sign  it  The  People  v.  Pearson,  2  Scam.  189 ;  Drexd  y.  Man,  6  W.  &S. 
386.  MaodUunos  lies  where  a  public  offioer  ^ciglects  or  refuses  to  pay  ml  ftward  ordered  by 
the  legisUture.  Johneon  v.  KieU^,  Wriglu,  353.  It  will  lie  where  there  is  ft  cleftr  right,  ftnf 
no  remedy  by  iftw.  SpraggiM  v.  Coumty  Court  ^Mun^riee,  Cooke,  160 ;  PeqpU  T.  Corpora^ 
tion  ^fUrookL^,  I  Wend.  318.  The  Supreme  Court  of  the  United  Stfttes  has  power  to  issue 
ft  maftdamni,  cammftndlng  ft  circuit  court  of  the  United  Stfttes  to  sign  a  bill  of  exception^ 
in  ft  cftae  tried  before  such  court.  Crwk€^  JBst parte,  5  Pet.  190.  So  in  New  York,  a  maadamu9 
lies  to  the  Common  Pleas,  for  not  signing  a  bill  of  exceptions.  People  v.  Judgea  of  Wae^ 
rngton^  I  CftixieSi  5il.  it  lies  to  the  Common  Pleas  to  restore  ftn  Attorney  removed  by 
them.  People  T,  Jtuthee  of  Delaware,  1  Johns.  Cas.  181.  It  lies  from  the  Supreme 
Court  of  l^ew  Tork  to  the  Common  Pleas,  to  compel  them  to  allow  a  bill  to  be  jSled  mMf 
pro  tyne*    People  v.  Common  pleae^  Coleman,  55.    It  lies  to  compel  the  judge  of  ft  disr 

VOL.  11.-80 


1078  MAVDAMiraL 

person  who  has  been  removed  from  his  office  withont  eaose ;  ns  a  mam 
Dailiff,(t)  alderman,(ik)  barge88,fQ  jiirat,(m)  common  co1lncil-man,(1l)I^ 
corder,(o)  town-clerky(p)  or  8erjeant.(g)  Formerly,  in  these  cases,  tlie 
writ  was  termed  ^^  a  writ  of  restitution/'  and  appears  to  have  been  coDr 
fined  ezclnsiyelj  to  offices  of  a  public  nature.  The  title  ^^  mandamiu'* 
is  not  found  in  the  old  abridgments.  By  an  extension  of  the  andat 
writ  of  restitution,  a  remedy  has  been  provided  for  persons  who  have 
been  duly  elected  to  offices,  although  they  never  had  possession.  Hence 
a  mandamus  lies  to  cuiniit^  as  well  as  to  restore,  a  person  to  his  office, 
as  a  mayor,  alderman,(r)  town-clerk,(«)  &c.     The  admission  nnder  the 

mandamus  gives  no  right,  but  only  a  legal  possession,  to 
[*10793  enable  the  party  to  assert  his  right,  if  he  has  any.     ^Henoe, 

nan  fuit  eleetui  has  been  holden  not  to  be  a  gooa  return  to  a 

t)  3  Rol.  Abr.  tit.  Restitotion,  pi.  4. 

k)  ShuttUwortk  T.  C&rp&rafum  of  Lmcoinj  2  Balstr.  122;  Tayloi^t  case,Poph.  133,S.P. 

I)  Clerk^€  casei  Gro.  Jac.  606.     S«e  also  6  Mod.  267.        (M)  Anon,^  1  LeT.  148. 

fi)  2  Rol.  Abr.  tit.  Restitation,  pi.  8.  (o)  Ih.  pi.  6. 

p)  Pasch.  2  Oar.,  said  to  have  been  adjadged.    See  Sty.  457. 
(q)  2  Rol.  Abr.  Ut.  RestitntioD,  pi.  7.        (r)  Com.  Dig.  Mandamus  (A). 
(<)  Awddey  y.  Jofft^  Popb.  176. 

trict  court  to  rign  a  Judgment  rendered  by  his  predecessors  in  office.    L^  At,  (^  t. 
IftZffon,  S  Pet  291. 

Mandamus  lies  to  the  postmaster-general,  requiring  him  to  give  a  credit  on  his  boob 
to  certain  contractors ;  which  credit  had  been  certified  by  the  solicitor  of  the  tressnrff, 
to  be  due  to  the  contractors,  pursuant  to  an  act  of  congress ;  and  the  postmastei^faie- 
ral  had  been  ordered  by  the  same  act  to  gire  the  credit,  but  refused  compliaDce.  A- 
tUUl  y.  U.  StateM^  12  Pet.  624.  It  will  lie  to  a  justice  of  the  peace  in  New  Jersey,  to 
proceed  to  Judgment  where  he  has  undertaken  to  set  aside  a  verdict  on  the  aeriis. 
/brMian  y.  Murphy j  2  Penn.  1024.  It  will  be  granted  in  New  Jersey,  to  compel  atom- 
ship  committee  to  assign  a  road  to  the  oyerseers  of  the  highways.  JliMmyMMit,  2  HtliL 
192.  But  the  rule  served  upon  the  oommmittee  must  specify  the  object  required  to  be 
done,  with  suiBcient  particularity.  lb.  So  it  will  be  granted  against  an  oyersecr  of  s 
highway,  to  compel  him  to  open,  clear  out,  and  make  a  certain  road,  within  the  ^aii 
and  division  assigned  to  him  by  the  township  committee.    State  y.  HoUiday,  3  Halst  105i 

It  will  lie  to  Uie  Court  of  Common  Pleas,  to  make  an  appointment  of  rarreyon  to 
vacate  a  road  which  hatf  been  laid  out  and  recorded,  though  never  opened,  where,  sAer 
a  proper  application,  they  have  reftised  to  make  such  appointment  State  v.  Jttifm,  4 
Halst.  246.  The  cases  in  which  the  writ  of  mandamus  lies,  in  admitting  or  rettoiiDC  to 
office,  seem  to  be  where  the  office  is  holden  for  a  longer  term  than  one  year,  or  vtat 
the  return  to  the  writ  will  involve  merely  a  question  of  law,  so  that,  admitting  the  ftdi 
to  be  true,  a  peremptory  mandamus  ou|^t  to  be  awarded.  Bov^ard  v.  Oa^  6  lb.  461 
It  lies  to  compel  a  town  clerk  to  deliver  the  records  to  his  successor  in  office,  if  he  rcfbse 
80  to  do  oh  the  application  of  his  successor,  and  his  showing  himself  to  be  clerk,  f^ 
lor  V.  Hmry^  2  Pick.  399;  CammfmweaUh  v.  Athum,  3  Mass.  287.  If  a  circuit  eooit  is- 
properly  remand  a  cause  contrary  to  the  rules,  a  mandamus  will  He  to  compel  them  toreis- 
State  the  cause  on  the  issue  docket,  and  proceed  to  trial.  Saunders  v.  JVebioii  Ckami  Otart 
Hardin,  172.  It  is  the  proper  remedy  to  compel  a  secretary  of  state  to  deliver  a  eo*- 
mission  to  which  a  party  is  entitled.    Mairhwry  v.  Madiatm^  1  Cranch,  137. 

It  lies  to  compel  a  corporator  to  perform  a  function,  but  it  lies  in  tiie  diicieCioaof 
the  court  CofMiumweaUh  v.  Mayor ^  ^e.^  6  Watts,  162.  It  lies  to  compel  a  state  ofivt  to 
remeve  a  cause  into  the  courts  of  the  United  States,  where  the  defendant  is  entidcd  i» 
such  removal.  Brown  v.  Crippm^  4  H.  &  M.  173.  So  in  Connecticut,  a  mandaanisvsi 
ordered  to  issue  against  a  register  of  deeds,  to  require  him  to  record  a  deed  of  haigsn 
and  sale,  given  by  a  collector  to  the  purchaser  of  lands  sold  for  taxes.  Stron^e  esse, 
Kirby,  346.  Mandamus  is  the  proper  remedy  to  restore  a  clerk  ousted  from  his  ofifie 
by  the  illegal  appointment  of  another  person.  Den  v.  Judgee,  3  H.  &  M.  I.  A  peteMpiwy 
mandamus  will  issue  to  a  county  commissioners'  court,  to  compel  them  to  restoire  a  dak, 
the  cause  of  whose  removal  is  not  stated  in  their  records.  Strtet  v.  OaUtitm  Oeat^ 
t7oMmtMtMMrt,Breese,  26.  A  mandamus  lies  to  the  secretary  of  the  land-office  of  Peas- 
v^lvania,  to  compel  him  to  issue  patents  to  warrantors,  under  the  act  of  8th  March,  1816. 
Commonwath  v.  Coekram,  1  S.  A  B.  473. 
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ioQandamns,  to  swear-in  a  churchwarden/f)  because  it  is  directed  only  to 
a  ministerial  officer,  who  is  to  do  his  aaty,  and  no  inconvenience  caii 
follow;  for  if  the  party  has  a  right,  he  ought  to  be  admitted ;  if  he  has 
not,  the  admission  will  do  him  no  ^ood.  Wherever  the  officer  is  but 
ministerial,  he  is  to  execute  his  part,  let  the  consequence  be  what  it  wUl. 
jB.  y.  Simpsony  M.  11  Geo.  L,  otr.  895.  That  was  a  mandamus  to  the 
Archdeacon  of  Colchester,  to  swear  Rodney  Fane  into  the  office  of 
churchwarden.  The  archdeacon  returned,  that  before  the  coming  of 
the  writ,  he  received  an  inhibition  from  the  bishop ;  but  the  court  held, 
that  was  no  excuse,  and  that  a  ministerial  officer  is  to  do  his  duty, 
whether  the  act  would  be  of  any  validity  or  not.  Where  there  are  two 
Bets  of  parties,  who  have  each  a  colourable  title  to  the  office  of  church- 
warden, both  sets  must  be  sworn  in.(u) 

By  the  common  law,  upon  the  deatn  of  a  mayor,  or  other  chief  magis- 
trate of  boroughs  or  corporations  within  the  year,  the  Court  of  Kind's 
Bench  was  autnorized  to  grant  a  mandamus  immediately  to  fill  up  the 
vacancy  thus  occasioned  by  the  act  of  God  and  an  ordinary  contin- 
gency ;{x)  but,  upon  an  omission  to  elect  at  the  charter-day,(l)  or  to  do 
such  acts  as  were  by  the  charter  required  to  be  done  at  certain  times, 
in  order  to  complete  the  election,  or  upon  the  removal  of  an  officer  un- 
duly chosen,  the  court  had  not  any  power  to  compel  an  election,  or  the 
performance  of  such  acts  as  were  necessary  to  complete  an  election,  be- 
lore  the  day  came  round  again ;  for,  to  compel  the  corporation  to  proceed 
to  an  election  at  another  day,  would  not  be  enforcing  obedience  to  the 
king's  charter,  but  to  authorize  them  to  act  in  opposition  to  it. 
The  omission  to  *elect  might  be  owing  to  the  contrivance  of  the  [*1080] 
person  who  ought  to  holdthe  court,  or  to  preside  in  the  assem- 
bly where  the  election  was  to  be  made;  or  it  might  be  the  effect  of  pure 
accident:  in  either  case,  the  inconvenience  was  the  same  :  a  forfeiture  of 
the  charter  might  be  incurred,  and  the  corporation  dissolved,  in  conse- 
quence of  such  omi8sion.(y)    To  remedy  the  mischiefs  which  might  thus 

(i)  R,  V.  WhiU,  M.  11  Geo.  I.  (cited  by  Strange^  arg.^  Str.  894,  5.) 
[»}  R.  y.  Archdeacon  of  JUiddUteZj  6  Ney.  k  M.  497;  3  A.  ^  B.  616 ;  Bxjt,  Duffidd  and 
onotker,  3  A.  &  B.  617.  (z)  See  8  Mod.  129. 

(y)  See  the  case  of  The  Corporation  of  Banbury ^  10  Mod.  346,  cited  from  a  MS.  note 
by  Lord  ffardurieke,  G.  J.,  in  R.  r.  Pamore,  3  T.  R.  221 ;  J2.  ▼.  Tregong,  S  Mod.  127.  See 
also,  the  report  of  the  attorney  and  solicitor-general,  in  1724,  in  the  Tiverton  case,  2 
Dong.  ControTerted  Blections,  p.  63,  edit.  1776.  N.  The  cases  of  Banburg  and  Tiverton 
gave  rise  to  the  stat.  11  Geo.  I.  c.  4,  founded  on  a  constitutional  jealousy,  lest  the  crown 
should  have  it  in  their  power  to  model  aU  corporations  upon  the  death  of  Mayors,  ^c. 

(1)  By  Stat.  6  Ac  6  WUl.  IV.  c  76,  (amended  by  statutes  7  Will.  lY.  and  1  Vict.  o.  78, 
5  ft  6  Vict.  0.  104,  6  ft  7  Vict.  c.  89,)  for  the  regulation  of  municipal  corporations  in 
England  and  Wales,  sect  1,  all  charters,  grants,  and  letters-patent,  relating  to  the  seve- 
ral boroughs  named  in  the  Schedules  (A)  and  (B),  inconsistent  with  that  act,  are 
repealed.  By  sect.  49,  the  conncil  in  eyery  year  are  to  elect  the  mayor  on  the  9th  of 
NoTember,  and  in  case  of  vacancy  within  tiie  year,  then  another  election  is  to  be  made 
within  ten  days  after  the  yacancy.  In  Reg,  y.  Macgowan,  3  P.  ft  D.  667, 11  A.  ft  B.  869, 
it  was  holden,  that  the  election  of  mayor  on  the  9th  of  November,  in  each  year,  must  be 
the  first  bnsiness  done  by  the  town  council,  and  that  an  Election  of  aldermen  on  that 
day,  previous  to  the  election  of  mayor,  is  void.  By  stat  6  ft  7  WiU.  IV.  c.  106,  s.  4,  the 
mayor  shall  continue  in  office  one  whole  year,  and  until  his  successor  shaU  have  accepted 
the  office  of  mayor,  and  shaU  have  made  and  subscribed  the  declaration  required  in  that 
behall 


c 


ariae,  it  iris  enacted,  by  stat  11  Geo.  L  c.  4,  s*  1;(1)  That  if  in  anj 
city,  borough^  or  town  corporate,  in  England,  Wales,  and  Berwick-iq[M)ii- 
Tweed,  no  election  shall  be  made  of  the  nayor,  bailiff,  or  other  chief  offioer, 
upon  the  day  or  within  the  time  appointed  by  the  charter  or  oaaf  e,  or, 
svch  election  being  made,  shall  afterwards  become  Toid,  whellier  saeh 
omission  or  aroidance  shall  happen  throngh  the  defiEtolt  of  the  offioer  wk9 
ought  to  hold  the  court  or  preside,  or  by  any  accident,  or  other  means,  the 
corporation  shall  not  thereby  be  dissol vedfor  disabled  from  electing  sudi 
officers ;  in  any  ecue  where  no  eUctian  9haU  he  made  a$  c(fare9aid^  the 
members  of  the  oorporation  may  meet  at  the  town*hall  or  other  usual  plaee 
of  meeting  for  making  such  election,  upon  the  next  d»y  after  the  ezpiBk 
tion  of  the  tioae  within  which  such  election  ought  to  ha?e  been  made,  un- 
less such  day  shall  be  Sunday,  and  then  on  the  Monday  following,  be- 
tween the  hours  of  ten  in  the  morning  and  two  in  thf  aftemoon9(2)  and 
proceed  to  an  election ;  and  in  case  the  mayor  or  other  person  who  ought 

to  hold  the  court  or  preside,  shall  be  absent,  the  iiiearest  ii 
£*1081]   place  or  office  ^baring  a  ri^ht  to  vote  shall  hold  the  court  or 

preside.  And  by  sect.  2,  If  in  any  city,  borough,  or  town  coqMh 
rate,  in  England,  Wales,  and  Berwick-upon-Tweed,  no  election  shall  be 
made  of  the  mayor,  bailiff,  or  other  chief  ofKcer,  upon  the  day  or  witbia 
the  time  appointed  by  charter  or  usage  for  that  pux|K)se,  and  no  electioi 
of  such  officer  shall  be  made,  pursuant  to  the  directions  herein  before 
prescribed,  or  such  election  being  made  shall  afterwards  become  void  tf 
aforesaid,  in  everj  such  case  his  majesty*s  court  of  King's  Bench  naj, 
upon  motion,  award  a  writ  of  mandamus  requiring  tiie  members  or  per- 
sons haying  a  right  to  vote  at,  or  to  do  any  act  necessary  to  he  done  a 
order  to  %wli  election,  respectiTely  to  assemble  tbemselres  i^t  the  time 
prefixed  in  the  writ,  and  to  proqeed  to  the  election  of  a  mayor,  bsilii^ 
or  other  chief  officer,  as  the  case  shall  require,  and  to  do  erery  set 
necessary  to  be  done  in  order  to  such  election :  or  to  signify  to  tbe 
court  good  cause  to  the  contrary,  and  thereupon  to  cause  such  proceed- 
ings to  be  had  as  in  any  other  cases  of  mandamus  for  election  of  officos 
of  corporations ;  and  of  the  time  appointed  by  such  writ  of  mandame, 
for  holding  such  assembly,  public  notice  in  writing  sh^  by  such  persos 
as  the  court  shall  appoint,  be  affixed  in  tbe  mwrket-plaoe,<Mr  some  otber 
public  place  within  such  city,  &c.,  six  days  before  the  day  so  aj^iuted: 
and  such  officer,  or  other  person  respectiyely,  shall  preside  in  such  sb- 
sembly  as  ou^ht  to  have  presided  in  case  the  same  had  beoi  made  upoa 
the  day  hereinbefore  prescribed  for  that  purpose. 

(1)  Bj  Stat.  ^  Will.  ly.  a  1  yiot.  e.  78,  a.  SS,  iOl  th«  powera  of  this  €u?t  of  II  0«.  L, 
given  to  the  Court  of  King's  Bench,  we  extended  to  eleetioot  under  the  14  6  Will  IT. 
e.  76,  Md  this  act  of  T  WUl.  fy.  k  I  Tict  c.  78.  See  R,  ▼.  ifsyor  ^LM^UU,  1 Q.  & 
4»8,*  IG.  AcD.  38. 

(3)  *'  I  thlnlc  tbe  time  is  not  essential ;  but  only  direolofy.  It  wu  appofaited  to  yie- 
▼ent  surprise :  and  if  the  election  be  fliirly  carrM  on,  though  at  a  diffierent.fco«r»  jtl 
such  election  is  good."  Per  Lord  ffariwiekej  G.  J.,  in  JK.  t.  PaU,  B.  R.  Trm.  74  8G«e. 
n.  H8.  The  language  of  Lord  Eardwiekej  in  aaothor  note,  is  thus :  "As  to  the  bovi) 
they  are  merely  directory  to  prerent  surprise ;  and  so  resolTed  in  the  case  of  The  Omf^ 
raHan  of  Launcettony  1  R.  A.  613,  4,  pL  5."  The  distfnetton  bemreen  matters  HSmtsff 
and  obligatory  is  weH  known  and  established.  Per  Lord  Tmitrdm,  C,  J.,  ddirateK 
Judgment  of  court,  in  M,  r.  Mayor  o/London,  6  B.  4  0.  81 ;  it  ▼.  JM^pt  ^Korwkk^  I B. 
k  Ad.  310,  S.  P. 


LoBtly,  the  pefmns{z)  to  whom  the  msndamtis  i$  direotecl,  are  to 
amke  their  return  to  the  first  writ.  Such  are  the  enactmexits  and  pro^ 
raio&s  of  the  Stat.  11  Geo.  I.  e.  4,  whieh,  as  it  is  a  remedial  law,  is  to 
he  expounded  in  the  most  Eberal  sense  that  the  words  are  capable  of.(l) 
Henee  the  court  wiU  grant  a  mandamus  under  this  statute,  to  compel 
the  members  of  a  corporation  to  proceed  to  the  election  of  a  mayor, 
although  more  than  one  Teai",  e.  g,j  three  or  four  years,  have  elapsed, 
since  a  regular  election.(a) 

The  statute  is  not  confined  to  atinual  officerB.(&)  The  words  in  the 
first  section  of  the  statute^  ^^no  election,^  are  to  be  construed  ^^no  legal 
ftleetion;"  and  consequently,  althongh  there  has  been  an  election, 
ie  faetOj  the  court  hai^  a  discretionarr  power,  upon  Con- 
sidering *all  the  circumstances  of  the  ele(^ion,  to  award  or  [  *1082  } 
not  to  award  a  mandamus,  as  the  justice  of  the  case  mvy  r^ 
(ftaTe.{e)  If  the  legality  of  the  election,  defacto^  be  aoubtful,  and  fit 
to  be  tned  by  informatiou  iu  nature  of  qao  ivarrcento^  the  <;oilrt  will  not 
award  a  mandamus  ;((i)  but  if  it  appeat  clearly  that  the  election  watf 
fflegal,  or  a  merely  colourable  and  yoid(^)  election,  the  cont  will  grant 
a  mandannis ;(/)  for  in  ETach  case  it  would  be  nugatory  to  try  the 
legality  of  the  election  in  an  information  in  the  nature  of  quo  fcarrarUo. 
And  the  court  wiU  gratlt  a  mandamus,  not  only  for  the  head  ofiScer,(^) 
but  also  for  others  who  are  necessaiy  constituent  parts  of  the  corpora- 
tion.(A) 

An  election  completed  after  the  departure  of  the  presiding  officer, 
who  forms  an  integral  part  in  the  elective  assembly,  is  void.^t)  An 
assembly  was  regularly  eonvened  for  the  psrpiose  of  nomiaatmg  and 
electing  a  new  mayor,  over  which  the  then  mayor  presided.  £&  de- 
clared that  the  persons  with  whom  the  nomination  rested  were  equally 
divided,  and  consequently  that  no  electioa  could  be  made ;  and  there- 
upon he  directed  prockmation  to  be  made  for  dissolvii^  the  assembly* 
Ko  obfectton  was  made  to  this,  nor  did  any  persons  give  notice  that 
they  meant  to  proceed  to  make  an  election.    But  when  the  mayor  was- 

r)  Sect.  9. 

Iff)  JK.  T.  Bufffmet  of  fA^  Sorotigh  of  Or/of d,  M.  9  Geo.  II.,  HS.,  Ball.  N.  P,  30! ;  34 
.  Seijeant  HHI,  p.  2S3,  8.  (7.,  iilMnr  said  hy  the  eottit^  that  tfk«  Cofpof^Uon  o/MadeUo' 
fdd,  T.  R.  II  Qeo.  L,  WM  an  atftbortty  in  j^oini. 

{b)  R.  T.  The  Mafor  and  ButgeHU  of  Thetford^  8  East,  370. 

(c)  R.  V.  Newaham,  Baj.  ft.  211,  Boroagh  of  CiCfWaf tliea. 

(d)  R.  T.  Bankesy  H.  4  Geo.  III.,  3  Burr.  1453,  Borcmffli  of  Oorfe  Cattle;  R,  r.  Moifdi^ 
^  CoMoiter,  2  T.  B.  259 ;  R,  t.  Mayor^  ^€.,  of  Oxford^  6  A.  &  E.  949. 

(e)  As  where  the  person  elected  raajof  waa  at  the  time  a  captain  of  foot,  on  a  yoytigti 
to  Aflierica  with  his  regiment,  and  likely  to  continue  abroad  for  six  years.  R,  t.  CoT" 
fottoion  of  Cambrtdffe^  Newland's  MS.  4to.  109. 

(/)  R.  y.  Mayor  ofRooam^,  alias  l^n$ayel,  H.  8  Geo.  II.,  MS. ;  8.  G.^  shortly  reported, 
8tr.  1003  f  Bui).  19^.  P.  261,  cited  ki  R,  y.  Banket^  3  Barr.  1454 ;  case  €ft  Aberyttwith,  Trin. 
14  Geo.  II.,  Str.  1157;  Oorporatioii  of  Searborouyh^  Hil.  16  Geo.  II.,  Str.  1180;  R.  Y. 
Newokam,  Boroogh  of  Gamiarthen,  B.  28  Geo.  II.,  Bay.  211 ;  R.v,  Mayor  of  CambridgOy 
H.  7  Geo.  in.,  4  Burr.  2008 ;  R,  r.  Mayor  of  Loodt^  II  A.  ft  B.  612;  4  P.  a  D.  632^ 

[y)  R,  ▼.  GorpomHon  of  BrtdgwaUr^  3  JHmg,  379. 

(A)  Gorporatum  of  Searfhrouyh,  Str.  1180.  (I)  R,  r.  BuUet,  8  East,  389. 
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(I)  <*Tfais  behig  a  remedhil  law,  to  prevent  the  ittconrenlenees  that  may  afise,  by  any 
aeeideiyt,  from  non-electioos,  if  the  parliament  ases  such  worda  in  an  act  that  will  take 
in  other  cases  within  the  same  mischief,  the  court  ought  to  constrne  sncfa  kind  of  actif 
M  liberally  as  possible."    Per  Lord  ffardtfieke,  G.  J.,  in  R,  y.  Pole^  ubi  #a^. 
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gone  away,  and  a  namber  of  the  borgesged  also  departed^  eonaideriif 
the  asflembly  as  diwolved,  the  rest  proceeded  to  make  an  election.  It 
was  holden,(A:)  that  this  election  coald  not  be  supported :  for  aBsunuDg 
it  to  be  clear  (though  the  point  has  never  been  judiciallj  decided)  tbt 
an  election  be^n  bj  one  presiding  officer,  could  be  completed  under 
another,  yet  this  was  not  a  continuation  of  the  business  begun  before 
the  mayor,  but  an  attempt  to  continue  that  which  had  been  concluded. 
Gonsidering,  also,  the  case  upon  the  statute,  and  that  if  the  mayor  ab- 
sent himself,  the  next  in  place  and  order  present  may  preside  :  yet  here 
the  mayor  did  not  absent  himself,  but  did  preside,  and  as  presiding 
officer  aetermined  upon  the  validity  of  the  votes,  that  they  were  equal, 
and  that  no  election  could  be  had,  and  then  dissolved  the  assemblj; 
and  all  this  without  any  objection  made  at  the  time ;  and  in  conse- 
quence of  such  (ussolution  of  the  assembly,  unobjected  to, 
[  "^lOSS  ]  as  it  appeared,  many  of  ^the  freemen  went  away,  and  thea 
the  rest  of  them  made  the  election  in  question ;  thjs  was  not 
an  election  within  the  aid  of  the  statute,  which  never  meant  to  proteet 
elections  made  by  surprise  and  fraud.  Words  of  permission,  whea 
tending  to  promote  the  public  benefit,  are  always  held  to  be  compulsorj; 
hence,  where  the  words  of  the  charter  were,  that  the  mayor  and  jurato 
'^  might  have  power''  to  bold  a  court  of  record  for  the  recovery  of  dd>t8^ 
a  mandamus  was  granted(A  to  compel  them  to  hold  it ;  although  it  ap- 
peared that  no  such  court  nad  been  holden  for  above  thirty  years. 
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n.  In  what  otKer  Ca$e$  the  Court  wiU  grant  a  Mandamu$.{l) 
The  circumstance  of  the  office  being  subject  to  the  Ecdesiastieil 

k)  R,  y.  Oaborimiy  11  East,  YT. 

I)  R.  y.  The  Mayor  and  JuraU  of  BatHngM^  B.  B.  Hil.  2^3  Qeo.  ly.,  6  B.  a  A.  €S2» 
See  also,  R,  y.  Steward^  j^.,  of  Havering^AtU'Bowtr^  5  B.  &  A.  691. 

(1)  A  mandamus  lies  from  the  Supreme  Court  of  New  York  to  a  Court  of  Gemnot 
Pleas,  to  compel  them  to  seal  a  bill  of  exceptions.  The  PeopU  r.  The  Jmdget  tf  WdiA- 
m^^on,  1  Caines'  Rep.  51 1 ;  The  Ptoole  y.  Judget  of  WuieheeUr,  2  Johns.  Gas.  US ;  5.  C. 
Coleman,  135  ;  Sikt$  y.  Rantom^  6  Johns.  Rep.  279.  Mandamus  lies  to  circuit  jud^  to 
seal  a  bill  of  exceptions,  but  the  practice  is  on  complaint  that  a  bill  is  erroneousljseKtM 
in  the  first  instance,  to  refer  it  back  to  the  Judge  to  give  him  an  opportoni^  to  reriev 
it.  Delavan  y.  Roardmarif  6  Wend.  132  ;  Robeont  ex  parity  Walker,  412;  Bx parte  Creet. 
6  Peters,  190.  But  it  will  not  be  granted  if  it  appear  from  the  affidayits  that  the  IkQ  of 
exceptions  was  untrue ;  and  costs  allowed  to  the  defendants.  The  People  y.  The  JUE^ 
of  Wetteheeter,  2  Johns.  Cas.  118.  It  lies,  also,  to  amend  a  bill  of  exceptions  aeootdiBg 
to  the  truth  of  the  case.  Sikee  y.  J2an«ofii,  6  Johns.  Rep.  279.  To  compel  a  court  of 
sessions  of  the  peace  to  give  judgment  on  a  yerdict  which  they  haye  undertaken  to  f^ 
aside  on  the  merits ;  the  sessions  being  a  court  of  inferior  jnrSsdictioin,  and  not  hariif 
power  to  grant  new  trials.  The  People  y.  The  Judgee  of  Chenango^  1  Johns.  Cat.  1T9; 
8,  C,f  2  Caines'  Cas.  in  Error,  319.  To  compel  a  court  of  €ommon  Pleas  to  give  jodg- 
ment,  where  they  have  improperiy  undertaken  to  grant  a  new  trial.  Hmgki  y.  fimi^f 
2  Johns.  Rep.  371.  But  it  will  not  be  granted  to  compel  a  Court  of  Common  Pleis  ts 
enter  judgment  on  a  yerdict  when  the  party  applying  submitted,  afterwards,  to  a  ae** 
trial.  WeavelY.  Laeher^  1  Johns.  Cas.  241.  To  compel  the  Common  Pleas  to  gtve  ja%- 
ment,  in  order  that  a  writ  of  error  may  be  brought.  Pith  y.  Weaikentea^  %  Id.  215w  It 
will  not  lie  to  the  Court  of  Common  Pleas,  when  the  party  may  haye  a  writ  of  error;  e& 
when  they  have  given  judgment  for  damages  only,  to  compel  them  to  give  judgmeot  ftr 
costs.  Janten  y.  Davieon^  lb.  72.  It  lies  to  a  Court  of  Common  Pleas,  to  compd  tbaa 
to  restore  an  attorney  whom  they  have  removed  firam  office.  ,  The  PeopU  y.  The  Jw4ff 
ofjDelawartj  1  Id.  181.    To  compel  a  Cour^  of  Common  Pleas  to  permit  a  plaint  to  te: 


KAJTBAMUS.  lOgg 

Court,  affords  no  objection.    Hence,  writs  of  mandamus  have  been 
granted  to  admit  or  restore  prebendarie8,(m)  an  apparitor-general,(n) 


[: 


m)  JL  Y.  Dean  of  Norwich^  Str.  169. 

n)  Folket*9  case,  cited  per  Cur,,  in  R.  t.  Ward^  Str.  897. 


filed,  nunc  pro  tunCj  after  a  writ  of  error  has  been  brought,  and  the  want  of  snch  plaint 
assigned  for  error.  Tke  People  v.  The  Judgea  of  Weetchetter,  Coleman,  56.  To  compel  a 
town  clerk  to  record  the  survey  of  a  road,  pursuant  to  an  act  of  the  state.  The  People 
T.  CoUvu,  7  Johns.  Rep.  649.  It  will  not  be  granted  to  admit  a  person  to  an  office  when 
another  is  in  by  color  of  right ;  the  proper  remedj  is  by  an  information  in  the  nature  of 
a  quo  warranto.  The  People  T.  Corporation  of  New  York,  3  Johns.  Cas.  79.  Where  there 
is  any  doubt  as  to  the  validity  of  an  election,  the  court  will  not  interfere  by  mandamus, 
but  put  the  parties  in  the  first  instance  to  an  information  in  the  nature  of  a  quo  warranto. 
Commonwealih  y.  ComWe  of  Ph.  Co,,  5  Rawle,  76.  If  the  commissioners  of  highways 
refuse  to  lay  out  a  road,  and  the  Common  Pleas,  on  appeal,  reverse  their  decision,  and 
the  commissioners  refuse  to  open  the  road  so  laid  out  by  the  Common  Pleas,  a  manda- 
mus lies.  The  People  y.  Champion,  16  Johns.  Rep.  61.  In  Massachusetts,  a  mandamus 
lies  to  compel  the  sessions  to  accept  the  verdict  of  a  jury,  estimating  the  damages  occa- 
sioned by  the  location  of  a  highway.  Commonwealih  y.  Sessions  of  Norfolk,  6  Mass.  Rep. 
435.  Writs  of  mandamus,  in  Massachusetts,  are  grantable  by  the  Supreme  Court,  and, 
the  English  statutes  not  haying  been  adopted,  are  according  to  the  course  of  the  com- 
mon law.  Howard  y.  Oage,  6  Id.  462.  The  Supreme  Court  of  Appeals  in  Virginia, 
awarded  a  mandamus  to  a  county  court,  requiring  them  to  grant  the  removal  of  a  cause 
into  the  Circuit  Court  of  the  United  States.    Brown  v.  Cr^ppin,  4  Hen.  k  Munf.  Rep.  173. 

A  peremptory  mandamus  to  a  Court  of  Common  Pleas,  is  not  granted  in  the  first 
instance,  but  an  alternative  mandamus  or  rule  to  show  cause.  The  People  v.  Judges  of 
Cayuga,  2  Johns.  Cas.  68 ;  The  People  v.  Judges  of  Washington,  1  Caines'  Rep.  611.  IT 
an  alternative  mandamus  have  been  duly  served,  the  court  may,  in  their  discretion, 
award  a  peremptory  one,  although  the  former  writ  has  not  been  returned,  and  without 
compelling  a  return  of  it.  But  if  the  defendants  have  not  had  time  to  make  up  their 
return,  they  wUl  be  allowed  further  time  before  a  peremptory  mandamus  issues.  Tht 
People  V.  The  Judgee  of  Ulster,  1  Johns.  Cas.  64.  The  affidavit  to  obtain  an  attachment 
against  the  judges  of  the  Court  of  Common  Pleas,  for  disobeying  a  peremptory  manda- 
mus, commanding  them  to  seal  a  bill  of  exceptions,  must  show  that  the  persons  served 
were  those  who  ought  to  have  sealed  it.  The  People  v.  The  Judges  of  Washington,  3 
Caines'  Rep.  97.  Wliere,  on  the  return  to  an  altemative  mandamus,  commanding  the 
judges  of  a  Court  of  Common  Pleas  to  sign  and  seal  a  bill  of  exceptions,  or  show  cause,  it 
appeared  that  a  bill  of  exceptions  was  not  tendered  to  the  judges  at  the  trial,  but  was 
presented  to  them,  individually,  at  different  times  after  the  court  had  adjourned  for  the 
term;  a  peremptory  mandamus  was  refused.  Midberry  v.  Collins,  9  Johns.  Rep.  346.  A 
peremptory  mandamus  will  be  set  aside  on  motion,  if  unfairly  obtained.  Everitt  ads. 
The  People,  1  Caines'  Rep.  8. 

On  a  motion  for  a  mandamus  to  a  Court  of  Common  Pleas,  to  show  cause  why  an 
attorney  should  not  be  restored  to  his  office,  the  affidavit  should  show  that  the  court 
below  acted  improperly,  or  that  the  fkct  charged  against  the  attorney  was  founded  in 
error  or  mistake.  In  the  matter  of  P.  Oephard,  1  Johns.  Cas.  134 ;  IfLaughlin  v.  District 
Court,  6  W.  k  8.  273.  A  peremptory  mandamus  will  be  granted  in  the  first  instance,  to 
compel  a  clerk  of  a  county  to  record  a  deed  duly  acknowledged  and  certified.  Ex  parte 
Calvin  Ooodell,  14  Johns.  Rep.  325  ;  Dawson  v.  Thruston,  2  Hen.  k  Munf.  Rep.  132.  A 
mandamus  need  not,  in  the  first  instance,  be  directed  to  the  commissioners  of  the  high- 
ways, by  their  individual  names ;  it  is  only  in  case  of  disobedience  to  the  writ  that  they 
are  to  be  proceeded  against  personally.  The  People  v.  Champion,  16  Johns.  Rep.  61.  In 
Massachusetts,  mandamus  lies  from  the  Supreme  Judicial  Court,  to  compel  the  Court  of 
Sessions  to  provide  a  house  of  correction.  Commonwealth  v.  Sessions  of  Hampden,  2 
Pick.  414.  So  to  compel  a  town  treasurer  to  issue  his  warrant  of  distress  against  a  col- 
lector of  taxes  neglecting  to  collect  and  pay  over  the  same  at  the  time  fixed  in  the  asses- 
sor's warrant  to  &e  collector.  Wdldron  v.  Lee,  6  Id.  322.  In  Connecticut,  to  restore  a 
trustee  to  his  place  in  an  eleemosynary  corporation,  though  no  emoluments  are  attached 
to  it.  Fuller  v.  Plainfield  Academic  School,  6  Conn.  Rep.  632.  In  New  York,  to  correct 
erroneous  practice  of  a  Court  of  Common  Pleas,  except  in  mere  matters  of  discretion. 
Blunt  V.  Greenwood,  I  Cow.  16.  It  will  not  lie  to  compel  a  Court  of  Common  Pleas  to 
vacate  a  rule  arresting  judgment.  Bz  parte  Bostwiek,  lb.  143.  Xor  to  compel  the  C.  P. 
to  grant  *  new  trial,  unless  in  an  extreme  case.    Bx  parte  Bailey,  2  Id.  479.    Nor  to 


1088  iCAm>Aactr«. 

parish  e\eA8^{o]  and  9exionn.(p)    S«  to  admit  BeaTetiger8,(7)  &e.;  to 
restore  a  schoolmaster  of  a  grammar-school  fomided  by  the  cro^;(f) 


s 


[o)  R.  T.  A9ki<my  Say.  B.  159 ;  i{.  r.  Vorrm,  Gowp.  371. 

[p)  R.  y.  Churehwardetu  of  King' 9  CUre,  2  Ley.  18 ;  1  Vent  143,  5.  C.  X.  It  appeftied, 
bj  the  centficate  of  the  mlatgter  and  seyeral  parifihionerg,  that  the  sexton  wa^  an  officer 
for  life,  and  receiyed  twopence  from  eyery  honae,  yearly,  ae  wages.  Bui  in  tSie  aaa» 
term  it  waa  granted  for  another  leiton  witlioni  snoh  certificate. 

(9)  Said  per  Cur.,  in  IUe'9  caie,  I  Yentr.  U3,  to  hay*  been  gnnted.  Bm  alie^SI. 
B.181. 

(f)  JL  y.  BaiUJIlk  6/M&fp9th,  Str,  5S. 

regulate  the  discretion  of  the  C.  P.  in  setting  aside  the  report  of  referees.    Ex  parte  B«- 
9etf  2  Cow.  458.    Kor  in  other  matters  where  the  court  exercises  a  discretion  ;  GSbait 
case,  3  Id.  59;  Bx  parU  JokMon^  lb.  371 ;  as  in  the  case  of  a  contempt^  itnlesi  the 
clyil  rights  of  an  indiyidnal  are  implieated.    Ex  parte  Ckamberim^  4  Id.  40 ;  £z  petU 
BacoHy  6  Id.  392 ;  Bx  parte  Bemmm^  7  Id.  363  \  The  People  y.  Chataquey  (7.  /*.,  1  W«id. 
73.    In  Pennsylyania,  it  is  held,  that  a  mandamus  will  not  lie  to  the  Common  Pleat,  to 
compel  them  to  admit  an  attorney  to  the  bar;  this  being  a  judicial,  not  a  ministemlact 
Commonwealth  r.  Judge9  of  the  C,  P.,  1  S.  Ac  R.  187.    Nor  wiU  it  lie  to  tha  ja<Lns  of  the 
C.  P.  to  admit  an  appeal  fh)m  a  Justice  of  the  peace.     Com,  y.  Judge9,  Jbc,  3  Sian.  VX 
Whether  a  mandamus  lies  in  any  case  from  the  Suprem»Court  to  the  C.  r.,  ia  doubted,  m 
Commomoealth  y.  Jiulgee  of  C  P.,  lb.  273 ;  I  S.  &  R.  187;  MorrieY.  BuekU^^  8  Id.  311.  b 
New  Jersey;  it  is  settled,  that  though  a  mandamus  will  lie  to  an  inferior  coart  relbiiBg 
them  to  proceed  to  Judgment,  yet  it  will  not  lie  to  command  them  to  proceed  to  any  par- 
ticular Judgment,  and  much  less  to  require  them  to  set  aside  a  yerdict  and  grant  a  ner 
trial,  or  eyen  to  grant  a  rule  to  show  cause  for  thatnurpese.    SqvierY.  OaU^  I  Halst  157; 
Roberte  y.  HoUworth,  6  Id.  57.    And  see  Berry  y.  CaUety  1  Id.  179 ;  ^iioa.,  2  Id.  ISO ;  fk 
&taU  y.  SaUm  PUae^  4  Id.  246.    In  the  Supreme  Court  of  the  tTnited  SUtea,  it  has  bees 
held,  that  a  mandamus  will  lie  from  that  court  to  the  secretaiy  of  state,  to  enforce  thedfr- 
liyery  of  a  commission  to  an  officer  who  has  been  regularly  appMnted,  and  whose  com- 
mission has  been  reoeiyed  from  the  president  by  the  secretary,  for  the  use  of  8«ch  oficer. 
Marbury  y.  MadUoUy  1  Cranch,  137.    The  Circuit  Courts  haye  no  power  to  iasue  writs  of 
mandamus  after  the  practice  of  the  King's  Bench,  unless  where  they  are  neceaaeiy  for  Uk 
exercise  of  their  jurisdiction :  as  where  a  District  Court  refuses  to  proceed  to  judgBeot,s 
mandamus  lies  to  compel  it.    But  it  will  not  lie  to  compel  a  District  Court  to  eipsigs 
amendments  improperly  made  in  the  record  returned  to  the  Circuit  Court  on  a  writ  of 
•rror.    Smiih  y.  Jaekeonj  I  Paine,  453.    The  Circuit  Court  may  issue  a  mandamus  to  t 
State  Court,  which  refuses  to  transfer  a  cause  under  the  act  of  Congress.    Sj^r^M  r. 
County  Courtj  fe^  Cooke's  Rep.  160.     In  The  Bank  0/  Columbia  y.  Sweeny,  1  Peters'* 
^p.  567,  the  Supreme  Court  relHised  to  issue  a  mandamus  to  the  Circuit  Cosit  of 
Washington,  requiring  them  to  strilse  off  a  plea  which  the  defendant  had  put  ia,  tai 
to  compel  him  to  enter  another  plea^    In  Virginia,  it  was  laid  down  that,  altkoigb 
a  mandamus  is  a  proper  remedy  in  certain  cases,  to  compel  an  inferior  court  to  jir*- 
99ed  to  Judgmentj  yet  that  an  erroneous  Judgment  already  pronounced^  cannot  be  cor- 
rected by  that  process,  in  any  case  where  the  party  may  haye  a  dilTerent  ronwdj. 
Jonee  y.  The  Jueiieee  of  Stafford,  1  Leigh,  584.    In  South  Carolina,  it  has  been  decided, 
that  a  mandamus  willnot  lie  to  the  managers  of  an  election  for  sheritT,.  to  compel  then 
to  return  a  certain  candidate  elected.     Green  y.  Shackltford,  2  Const.  IU9.  642;  S.Pn 
State  y.  Bruce,  1  Id.  165.    The  performance  of  a  corporate  function,  is  not  a  du^  to  be 
demanded  by  action,  but  compelled  by  mandamus.     Commonwealth  y.  Mayor,  5  WsttSr 
152.    If,  on  the  trial  of  an  appeal,  the  Court  of  Common  Pleas  is  equally  dlrided  oa 
plaintiff's  right  to  recoyer,  and  dismiss  the  appeal,  a  mandamus  lies  to  reinstote  it 
Strader  y.  Choeen  Freeholders,  3  Green,  433.     See  Caddie  y.  Duraehy,  1  Id.  324;  Boatibf 
y.  Johneon^  lb.  350 ;  Jonee  y.  Allen,  lb.  97.    See  Ex  parte  Bradetreety  8  Peters,  SS3. 
Where  a  subordinate  court  sets  aside,  or  refuses  to  set  aside,  a  verdict  as  against  en* 
deuce,  a  mandamus  lies  only  in  extreme  cases,  and  when  there  is  no  dispute  about  &cts. 
People  y.  Sup.  Court,  10  Wend.  285.    So  it  lies  where  they  set  aside  a  report  of  rcSoccei 
on  the  merits,  and  eir  in  so  doing.    People  y.  J^iay.  Com.  Pleae,  12  Id.  246.     Where  the 
Court  of  Common  Pleas  refuses  to  proceed  to  the  trial  of  a  cause,  mandamus  is  thejpo- 
per  remedy.     Tumer'e  case,  5  Ohio,  542;  Jaredy.  BUI,  1  Blackf.  155;  Buddj.KJ' 
Mailroad,  2  Oreen,  468;  Laird  y.  Abrahame,  3  Id.  22  ;  ExparU  Bichardeon,  3  Leighr)^ 
If  the  selectmen  of  a  town  neglect  or  refuse  to  pay  the  damages  assessed  on  a  h^v*.^r 
laid  out  by  them,  a  mandamus  lies.    Treat  y.  Mtddletown,  8  Conn.  243.  .  To  coiflpel 


00  to  festote  ft  member  of  an  urnvemtj  wlio  had  Been  improperly  sua- 
pefnded  from  his  iemeB.{s)  In  like  manner  a  mandamus  will  lie  to 
eompel  a  dean  and  ^apter  to  fill  np  a  vacaney  among  canons  resident 
tiary  ;{t)  mto  the  Ecclesiastical  Conrt,(te)  to  sir  ear  churchwardens  elected 
by  the  parish ;  so  to  grant  the  probate  of  a  will  to  an  e3recntor.(2;)  Tier 
a  lord  of  a  hundred,  to  hold  a  leet  to  appoint  constable^  and  other 
officers,  (y)  So  a  mandamus  lies  to  the  jnage  of  the  Prerogatire  Court 
of  Canterbury  to  grant  administration  to  the  husband  of  the  wile'tf 
estate,  when  the  husband  has  done  nothing  to  depart  from  his  rigfat.(z) 
In  the  case  of  B,  v.  Wiiidhai7i^^{a)  tire  court  granted  a  mandamus  to* 
compel  the  warden  of  Wadham  College  to  affiit  the  common  seal  of  the 
college  to  an  answer  of  the  fellows,  &c.,  in  chancery,  although  the  war- 
den dhapproyed  of  the  answer  of  the  fellows,  and  had  put  in  a  sepitrate 
answer.  So  t&  the  master  of  a  corporation  to  affix  the  common  seal  to 
tie  presentation  of  a  penon  duly  named  to  a  firing  by  the 
♦majority  at  a  corporate  meeting,  (o)  So  to  a  gaolef ,  to  delircr  [♦1084 J 
up  to  the  executor  a  body  to  be  buried,  (cjl  So  a  mandamus 
lies  to  compel  a  bishop(d!)  to  grant  inspection  of  his  regisrter  of  repre- 
0entationd  and  institutions  to  a  Hying  within  his  diocese,  to  a  persoa 
chummg  the  right  of  patronage^  althou^  the  bishop  himself  claimed 
that  right ;  for  snch  register  is  of  a  public  nature.  So  to  admit  a 
clerk(^)  of  tltistees  under  the  O^eneral  Turnpike  Act. 

A  mandamus  will  He  to  J.  P.  to  nominate  overseers  of  the  poor, 
although  the  time  mentioned  in  the  fltat.  43  Eliz.  has  expired :  becauser 
the  statnted  for  the  reUef  of  the  poor  are  to  be  construed  liberally.  (/) 
So  to  appoint  a  Purveyor  of  the  highways,(^)  where  the  3.  P.  haa  not 
ftppointed  at  the  time  mentioned  in  the  stat.  IS  Gtto.  III.  c.  78,  s.  l.(A) 
So  to  sigtt  and  allow  a  poor's  rate ;  and  hi  this  case  they  will  grant  the 
mandamu0  in  the  first  instance,  and  not  a  rule  to  show  cause  i  for 
otherwise  the  poor  mieht  starrer.rt)  And  this  aH  remains  unaltered  by 
the  proYTsions  of  the  Poor  Law  Amendment  Ac.(/)    So  ta  the  justicei^ 

(«)  IL  T.  U.  of  Cambridge,  T.  19  Geo.  III.,  Dr.  EwMt  case. 

(0  Biahop  of  Chiekater  T.  Mdtward^  1  T.  R.  662.  (tf)  Anofi,,  I  Yentr.  115. 

(z)  1  Tentr.  335.  (f)  B,  r.  Lord  oftks  JBttMdred  of  M^fmtm,  3  A.  &  B.  284 

{t)  M.  T.  BeUumffthy  St«.  857,  1118.  («)  Gvvp.  877. 

(d)  U.  y.  KendaU,  1  Q.  B.  366,  4  P.  &  D.  603,  (c)  JL  v.  /Vx,  2  Q.  B.  246. 
{d)  n.  Y,  The  Biahop  of  Ely  ^  8  B.  ib  G.  112. 

(e)  B,  T.  TnueUu  of  Cheikunt  T»n^ej  f^V.t  M,  4^8 ;  trtti  iee  M,  t.  €huirtUam  6f 
Bo^rn^  Unhn,  8  A.  4  E.  lei. 

(/)  B.  y.  aparrowy  Sir.  1123.  {g)  R.  t.  JugUMT  cf  Dmbighehke,  4  Batft,  142. 

(h)  Repealed  by  stal.  5  Ac  6  Will.  IT.  c.  60.  (t)  R,  t.  /bA^r*,  Say.  R.  l60. 

(/}  B.  Y.  E4rt  of  Tarhoraugh,  12  A.  k  B.  4f  6 ;  3  P.  A  t).  49l. 

cooatgr  court  to  seUIs  and  aUow  4laiiin  against  the  countfy  and  to  levy  a  tax  for  tbaif 
liquidation.  MadUon  County  CU  t.  Alexander^  Walker,  523.  To  compel  trustees  to  dis- 
tribute moneys  to  religious  societies.  But  it  is  a  good  n^tum  tbat  (bey  h«v€f  all  bden 
distributed  by  a  former  board.  State  v.  Thuteer,  1  Ohio,  801 ;  Urtheraal  Ckutih  t.  OoL 
Town,,  6  Id.  446.  To  compel  a  justice  to  issue  ^xecutioft.  l^kune  r,  Bamdloit,  6  Balst. 
38  ;  P.  Matter  y.  Trigg^  11  Peters,  173.  To  compel  Justices  of  the  peace  to  admiii<« 
ister  the  oath  of  insolvency,  and  to  discharge  debtor,  if  on  appfication  they  improperly 
refuse.  Harriaon  y.  Norfolk  Juitieee^  2  Lei^,  764.  K  will  He  to  compel  a-  Court  of 
Oyer  and  Terminer  to  alloir  the  public  prosecutor  to  mafte  up  a  r«eord,  as  if  judgment 
had  been  rendered  for  deflandaBt  en  demurrer,  fOr  the  purpose  of  bfift^sg  a  wrttof  erro^ 
after  quashing  an  indictment  FecpU  y.  Stone,  9  Wend.  182.  Ootipare  note  (1),  p.  1078, 
ante. 
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of  the  peace  of  a  county  or  borough,  to  permit  aa  indiTidiial(i)  on  be- 
half 01  several  persons  who  contribute  to  the  county  rate,  to  inspect 
and  take  copies  of  the  last  two  rates  made  by  the  justices,  and  all  oitiaB 
for  the  expenditure  thereof,  and  other  proceedmgs  relating  thereto. 
But  an  application  for  such  inspection  must  be  previously  made  to  the 
justices  assembled  at  quarter  sessions.  The  court  will  not  grant  a 
mandamusfZ)  to  justices  m  sessions  to  do  that  which  may  occasion  costs, 
for  which  tney  have  no  means  of  reimbursing  themselves.  Neither  wDl 
the  court  grant  a  mandamus  to  a  J*  P.  to  do  an  act,  when  there  is  a 
legal  probability  that  an  action(m)  will  be  brought  against  him  for 
domff  it.  A  party  applying  for  a  mandamus  to  compel  churchwardois 
to  allow  him  to  inspect  their  accounts,  according  to  the  directions  of 
the  17  Qeo.  II.  c.  38,  must  state  some  special  rea8ons(n)  for  which  be 
wishes  to  see  the  accounts.  It  is  no  answ^  to  the  application,  thai 
the  statute  imposes  a  penalty  upon  a  churchwarden  improperly  refusing 
inBpection.(o)  The  court  will  not  grant  a  mandamus  tor  the  inspection 
of  aocuments  by  members  of  a  corporate  body,  unless  it  be  shown  that 

there  is  some  specific  ground  for  the  application.(j9)  Although 
[*1085]  it  was  '"formerly  doubted  whether  a  mandamus  would  lie  to  a 

lord  of  a  manor  to  admit  a  copyholder ;  yet  in  H,  v.  Sennettj(q) 
where  application  was  made  for  a  mandamus  to  the  steward  of  a  manor 
to  admit  a  person  who  claimed  as  heir-at-law  to  a  customary  estate  withm 
the  manor,  the  court  said,  they  had  no  doubt  but  that  a  mandamm 
ought  to  be  granted,  to  compel  a  lord  of  a  manor  to  admit  a  copyholder, 
if  a  proper  case  were  laid  before  them;  but  as  the  party  making  the 
application  claimed  by  descent,  it  would  not  answer  any  purpose  to 
grant  the  mandamus,  since  he  had  as  complete  a  title  without  admit- 
tance as  with  it,  against  all  the  world  but  the  lord.  See  also  M.  t. 
Lord  of  the  Manor  of  Jffendony{r)  where  a  mandamus  was  granted  to 
the  lord,  who  had  refused  to  admit  the  surrenderee  of  a  copyhold  estate 
on  account  of  a  disagreement  respecting  the  fine  to  be  paid :  the  covt 
observing,  that  they  would  not  give  an  opinion  respecting  the  lord's  fine 
on  an  application  by  a  tenant  for  a  mandamus  to  be  admitted,  becsoae 
the  lord  had  not  any  right  to  the  fine  until  admittance.  See  also  J2.  t. 
CoggaUy  where  a  mandamus  was  granted  to  the  lord  and  steward  of  a 
manor  to  admit  a  person  to  a  copyhold  tenement,  who  had  tkprimt 
facie  legal  title,  in  order  to  enable  nim  to  try  his  right,  though  a  coot 
of  equity  had  before  refused  to  compel  the  lord  to  admit  him  for  va&t 
of  his  showing  an  equitable  right  to  the  property  :{s)  Lord  JEUenborougk 
C.  J.,  observing,  that  he  was  aware  that  the  power  of  the  Court  of  King's 
Bench  to  grant  a  mandamus  to  admit  to  a  copyhold,  had  been  qoe»- 
tioned  on  the  other  side  of  the  Hall,  yet  the  court  huaving,  for  masy 

[k)  R,  y.  Jtutieu  ofLeieetUr^  4  B.  Ac  0.  891. 

[I)  In  r€  Lodgt^  2  A.  Ac  £.  123 ;  4  Nev.  k  M.  312,  8,  0. 

\m)  M,  y.  Oreamej  2  A.  Ac  E.  615.  8ee  also,  R.  y.  Tlu  Jmticn  of  J?«dfct,  3  Ker.ft 
M.  68. 

^n)  R.  y.  CUar,  4  B.  &  G.  899.  (o)  8.  C, 

\p)  R,  y.  Merchant  Tailanf  Company ^  2  B.  &  Ad.  115. 

\q)  2  T.  R.  197 ;  bat  this  CAse  was  oyerruled  in  R,  y.  The  Brewa-e  Cow^>amiff  3  B.  A 
C.  172,  recognized  by  BayUy,  J.,  in  R,  y.  WiUon^  10  B.  ft  C.  87 ;  and  see  R.  v.  Lord  rf 
the  Manor  of  BoneaU^  3  B.  ft  G.  173. 

(r)  2  T.  B.  484.  (s)  6  Bast,  431. 
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yean  past,  been  in  the  constant  habit  of  granting  snch  writs,  upon  a 
sa&eieiktprimd  facie  title  made  oat  on  the  part  of  the  person  applying, 
he  coold  not  doubt  their  power  in  this  respect.  N.  There  being  a  claim 
of  a  previous  fine  due  to  the  lord  in  respect  of  the  ancestor  from  whom 
the  party  claimed,  the  rule  for  a  mandamus  was  granted,  upon  the 
party's  undertaking  to  pay  such  fine  or  fines  as  should  be  due  to  the 
lord.  The  court  will  not  grant  a  mandamus  to  admit  cestui  que  trusty 
although  he  has  a  clear  equity,  the  legal  estate  appearing  on  the  courts 
rolls  to  be  in  the  trustees.  Nq  instance  is  to  be  found  of  the  court 
granting  a  mandamus  to  the  lord  to  l%cense{t)  under  any  circumstances* 
It  makes  no  difierence  by  what  mode  the  party  becomes  entitled  to  the; 
firanchise,  whether  by  charter  prescription,  or  tenure ;  therefore,  where, 
by  the  custom  of  the  borough  of  Midhurst,  the  jury  at  a  court  baron  is 
to  present  the  alienation  of  every  burgage  tenement,  and  upon  such  pre- 
sentment the  steward  is  to  admit  the  tenant,  who  then  becomes  entitled 
to  the  franchises  of  the  borough,  the  jury,  at  a  court  baron  in 
1749,  having  refused  to  present  several  "^conveyances  of  bur-  [*1086J 
gage  tenements,  the  court  ffranted(ti)  a  mandamus  to  the  lord 
to  hold  a  court,  and  to  the  burgesses  to  attend  at  such  court,  and  to 
present  the  conveyances.  And  though  one  mandamus  wUl  not  lie  to. 
restore  several  persons,  yet  the  court  held  it  would  lie  in  this  case  to 
the  jury  to  do  an  act  to  perfect  the  rights  of  several.  So  where,  by  the 
custom,  the  court-leet  was  to  present  to  the  steward  the  person  whom  the 
commonalty  of  the  borough  had  chosen  to  be  mayor,  the  court  granted(:B) 
a  mandamus  to  the  steward  to  hold  a  court-leet,  and  to  the  in-burgessea 
to  attend  at  such  court,  and  to  present  J.  D.,  who  had  been  chosen  by 
the  commonalty.  And  it  is  the  same  where  no  particular  person  is 
interested ;  as  where  by  charter  or  prescription  the  corporate  body- 
ought  to  consist  of  a  definite  number,(tf^  and  they  neglect  to  fill  up  the 
vacanciea  as  they  happen,  the  court  will  grant  a  mandamus.  Where  a 
defendant  is  ousted  on  quo  warranto,  the  prosecator(2)  is  entitled  to  the* 
writ  of  mandamus  for  a  new  election,  if  he  applies  in  a  reasonable  time ; 
if  not,  the  defendant.(a) 

In  cases  of  actions  or  suits  commenced  here,  for  which  cause  hath, 
arisen  in  India,  the  king's  courts  at  Westminster  may  award  writs  of 
mandamus  to  the  0.  J.,  and  judges  of  the  supreme  court  of  judicature, 
or  judges  of  the  mayor's  court  at  Madras,  Bombay,  or  Bencoolen,  for 
the  examination  of  witnesses.  The  plaintUT  obtaining  the  verdict  is  en- 
titled(&)  to  the  costs  of  cross-examining  witnesses  under  a  mandamus, 
obtained  by  the  defendant. 

In  JB.  V.  The  Lords  Oommissianers  of  the  Treasury^{e)  the  court 
granted  a  mandamus  on  the  application  of  W.  C.  Smyth,  to  the  lords 
commissioners  to  make  and  issue  a  Treasury  minute  or  authority  for  the 

[i)  R,  Y.  ffaUy  9  A.  &  E.  342. 

(tt)  R.  Y.  Midhurttj  1  WUs.  283;  1  Bl.  R.  60 ;  BuU.  N.  P.  200, 8,  C,  by  the  name  of  R: 
Y.  Ld,  Montague. 

(x)  B&rough  of  OkrUUkurth,  12  Geo.  II.,  BoU.  N.  P.  200 ;  S.  C,  cited  in  1  BL  B.  62. 
(y)  Case  of  The  Tbvm  of  Notimgkam^  23  Geo.  11.,  Ball.  N.  P.  201. 
\z)  R.  Y.  M^Kap,  4  B.  &  C.  658.  (a)  R.  y.  Mean,  4  B.  &  C.  659. 


(; 


[b)  WhyU  Y.  M'IntoMh  and  otherty  8  B.  &  G.  317. 

[c)  4  A.  &  E.  286 ;  5  NeY.  4  M.  589.    See  4  A.  &  G.  976. 
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payment  to  S.  of  tbo  arreiM  of  a  pension  admitted  fe  be  heMby  tbem. 
for  his  benefit ;  inasmuch  as  the  claimant  had  a  legal  right  and  no  other 
remedy,  and  as  the  writ  was  demanded  not  agafant  the  king,  bst 
against  officers  to  whom  the  money  had  been  paid  for  the  claimant's  use. 
A  party  fbnnd  guilty  by  a  jury  at  a  session  irregularly  holden,  is  eiH 
titled  to  have  the  record  of  the  proceeding?  eorrecfly  made  up  aceoid- 
}ng  to  the  fact,  and  the  court  will  grant  a  mandamus  ta  tiie  jastioes  to 
make  up  such  record.({|) 

The  court  will  grant  a  mandamus  to  a  corporation  requiring  them  to 
give  a  bond  for  the  amount  of  compensation  found  to  be  due  to  an  ofr 
eer  under  the  proTisions  of  the  5  &  6  Will.  IV.  c.  76,  s.  66.(^) 


[*I08T]  ^IILWhef^eMe. 

It  is  a  genera]  rule  that  a  mandamus  does  not  lie  unices  the  part^ma' 
king  the  application  has  not  any  other  speciiic  legal  rism6dy.(/)  On 
this  grouua  the  court  relused  to  grant  a  mandamus  fe  a  bidiop,  to  li- 
cense a  curate  of  a  coracyy.  which  had  beea  twiee  augmented  by  Qasea 
Anne's:  bounty,  where  the  right  of  appointing  was  dauned  by  two  seT- 
eral  parties,  and  there  had  been  orosa  nominationa;  because  the  pact7 
had  atolhet  specific  remedy  by  quote  impediL{ff\  So  ^  nummam 
does  not  lie  to  the  governor  mi^  oempuiy  of  the  oank  of  Enrisnd  ts 
Iransfor  stock,  because  the  party  has  his  remedy  by  ass«lipBit.^A)(l)  The 
eoiui  win  not  interpose  where  the  subject  is  p«imy  of  eeeleaiaatical  jih 
risdictionv  Henee^  it  will  uot  grant  a  mandamus  to  ckurclnraBrdtni  t* 
make  a  church  rate.(f)  But  it  will  put  in  motion  their  fuetions  id 
arditie  ad.;  i  a.,  to  assemble  in  order  to  ijiqutre  and  agree,  whether  k 
be  fit  that  a  rate(i)  should  be  made. 

Althougb  the  oomrt  will  grant  a  mandamus  m  order  to  anforoe  tks 
making  the  poor's  rate,  they  will  not  grant  it  with  a  direetien,  that  M- 
tain  persons  shall  be  inserted  ni  the  rate ;  although  an  affidarit  be  muk 
of  the  sufficiency  of  such  persons,  and  that  the  omission  had  for  its  •b' 
ject  the  prerentmg  their  having  votes  for  meabera  of  paFUaaeBl.(2) 
The  power  of  lieensing  publio  houses  bemg  absolutely  in  the  discretua 
of  the  jutlices  of  the  peac^  the  cmurt  wifl  not  award  a  mandanids  lav 

R.  V.  The  Juitieet  of  MtddUuXy  6  B.  ik  Ad.  1113. 
e)  M,  T.  Mayaf^  ^ff.,  of  Carmdrthmf  il  A.  Ii  E.  9 ;  d  T.  k  I>.  3&;  Meff.  r.  S^Mium,  t1 
▲.  *  £.  66 ;  8  P.  4  I>.  16 ;  J[U§.  r.  Jfay^r^  ^e.,  ofNonHeh^  3  Q^  B.  285 ;  2  e.  &  D.  COS. 

(/)  Per  BuUer,  J.,  in  R.  v.  Bishop  of  ChuUr,  1  T.  R.  404  ^n  i^  ▼•  i^-  9f  SuOord,  3  T. 
B.  652 ;  R.  Y.  Th$  BrUtol  Dock  Company,  M,  62^  Geo.  III.  S.  P.    See  also  2  Dong.  SH. 
(ff)  E,  r,  BUkop  of  CheiUr,  1  T.  R.  396 ;  R,  T.  Cht^tef  of  MtHet,  12  A.  k  E.  512. 
(A)  R,  V.  B^nk  of  Sngkmd,  2  Doig.  524 ;  [ JKMKr  ^  Sk^Uig^  10  J^lUtt.  Rep.  464 ;  Cm> 
9tontP4aUh  t.  Roititer,  2  Binnejr,  800.] 


n 


ft)  R,  r.  Churehtoardent  of  St.  Peter's  Thetford,  5  T.  R.  364. 


:)  R.  y.  Churehwardene  and  Overteen  of  8L  John  and  St.  Margaret  WeUmmeterj  4  X* 
k  S.  250. 

(I)  R.  y.  WeoBiy,  Str.  1259. 

(1)  To  entitle  a  party  to  a  mandamns,  a  comptete,  not  an  in<!hoate  right  mnal  be 
Bhown,  and  it  wUI  not  be  granted  unlesi  there  is  no  other  specific  remedy.  The  Pesf^ 
y.  Trueteea  of  Brooklyn,  I  Wend.  318 ;  StaU  y.  HotUday,  3  HalBt  205  \  Marbt^y  y.  MeL^a, 
1  Cranch,  137.    See  note  (3)  anU^  p.  1076 ;  1082,  note  (1). 


iJie  ticensiag  a  paUio  b<»uie.(99iXl)  A  mandamoff  wiH  not  lie  to  Qom- 
pel  admisaion  to  the  degree  of  barrister  ;(n)  the  only  mode  of  relief  ia 
Sj  appeal  to  the  jadges*  Nor  io  >compel  tlie  hencher?  of  an  Inn  of  court 
to  admit  an  indiiridml  aa  a  member  of  the  aocietj,  with  a  ifiew  to  bia 
^oalifyijig  himsetf  tQ  be  «aUed(o)  to  the  bar.  Nor  to  tiie  principal  and 
ancients  of  Barnard's  Inn  to  admit  an  attpmejr(  j?)  into  the  society* 
Nor  for  a  fellow  of  a  i^olle^e,  when  there  is  a  visitor.  Wherever  there 
appears  to  be  a  general  visitor,  the  common  law  courts  will  not  inter* 
pose ;  yet  as  this  is  in  tlie  nature  of  a  plea  to  the  jurisdiction,  it  must  ap*- 
pear  on  the  return.  The  oourt  wiU  not  supersede  the  writ  of  manda* 
mas  on  an  affidavit  ot  the  fact ;  it  miust  appear  br  xoatter  pf  recordf 
which  the  party  may  contest.((jr)  A  mandamus  will  not  lie 
to  the  judge  ot*the  Ecclesiastical  Court  to  grant  a  probate  [  *109S  J 
of  a  wdl  liC0  pmdmteJlr)  Nor  to  the  master  and  wardens  of 
the  company  of  gun-makerS|  to  cause  them  to  give  a  proof-mark  to  a 
freeman  of  their  .company ;  because  they  are  no  le^al  establishment/^) 
Nor  to  the  mayor  and  afdermeai  of  London  to  a£nit  a  person  to  tne 
office  of  aiiditor  of  the  chamberlain's  and  bridge-master's  accounts,  who 
had  served  it  three  years  successively ;  because  contrary  to  the  custom 
of  the  citT.(0  Nor  to  x^ompel  the  repair  of  a  tumpike-road.(2t)  Nor 
to  the  College  of  Physicians,  commanding  them  to  examine  a  dpetor  of 
physic,  who  has  been  licensed,  in  order  to  his  being  admitted  a  fellow 
of  the  college,  (ar)  Nor  tp  a  visitor  where  he  is  dearly  acting  under  a 
?iaitaf;orial  anthpri1y.(y)  In  JB.  v.  Jothan^{s^)  the  court  refused  a 
mandamus  to  restore  a  minister  of  an  endow-ed  dissenting  meetuq^- 
hoose ;  because  it  did  not  appear  that  he  l^d  complied  with  the  requi- 
sites neoeasary  to  give  him  2k primd  facie  title;  aading,  that  a  manda* 
mas  to  acbmt  was  granted  merely  ta  enable  the  party  to  try  bis  ri^ht ; 
hut  the  court  had  always  looked  much  more  strictly  to  the  risht  of  the 
jMurty  applying  for  a  mandannm  to  be  restored;  for  if  he  baa  been  be- 
lore  reffolarlv  admitted,  be  may  trr  his  right  by  action  for  money 
bad  ana  received.  A  mandamus  will  noi  lie  to  the  Archbishop  of  Can** 
terhury  to  issue  his  fiat  4o  t^e  proper  officer  for  the  admission  of  a  doc^ 
tor  of  ciyil  law,  a  graduate  of  Cambridge,  as  an  advocate  of  the  Court 


(m)  OUet^9  eoie,  Str.  881,  per  Ryder^  C.  J. ;  it  ▼.  JfTotfm^hamj  Saj.  JL  917. 
in)  B.  y,  Orayt  /nn,  Dong.  363. 

lo)  a,  V.  The  Benehen  ofLmeoM9  Itm,  WooUer't  eaM,  4  B,.k  0.  866. 
Ip)  R,  Y,  P.  and  A.  of  BamanFs  Jn»f  (^  A.  &  JS.  17. 

(a)  R,  Y.  Dr,  Wba^^,  Matttr  qf  POerhauu  College^  Cambridge^  B.  13  Q^o.  n.,  34  VS. 
Seijt.  Hill,  p.  326. 

)  1  3L  B.  ^68.  (#)  Ra7.  989. 

j  1  T.  R.  423. 
[u)  R^,  Y.  3^nutu»  of  OT^wd  and  WkUiuy  Roadi^  4  P.  &  P.  164 ;  12  A.  &  E.  427. 
[z)  R.  Y.  ColUge  ofPh^neumtj  7  T.  R.  282. 
(y)  Adm.  R,  y.  Riahop  o/Rfyj  2  T.  R.  346.  (f)  8  T.  R.  676. 


(1)  WbersYer  them  is  a  dUcretioiutfy  power  Yesied  in  officers,  sad  they  Iulyo  exerciped 
that  fUM^fetion,  the  court  will  Aot  interfere  to  graAt  a  mandarone,  becaase  thej  caiuif>t 
control,  and  ought  not  to  coerce  that  discretion.  WiUan  r*  Suptrviaora  of  AU>€my^  1% 
Johni.  Rep.  414;  OommonMioUh  Y.  ThiJudgu  qfthe  Cmnmon  Pleoi^  3  Blnne/s  Rep.  273  ,* 
Canm^mweaUh  y.  Chckran,  6  Id.  87;  8.  C,  6  Id.  466;  Commonwalth  y.  The  County  Com* 
»tM«iMMr«,  6  Id.  636^  Re$/ublUa  T.  (Sarkton,  I  Teatee's  Rep.  46;  R$tpubUeii  y.  Qwrdias^ 
l/llM#eor,  lb.  476* 
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of  Arcbe8.(a)  An  authority  was  given  by  patent  to  registran  to  ezo^ 
cise  the  office  by  themselveB  or  by  a  sufficient  deputy,  to  be  appointed 
by  the  registrars,  and  allowed  by  the  bishop.  The  registrars  appointed 
a  deputy,  but  the  bishop  disapproved  of  the  appointment,  stating  that 
he  had  good  and  sufficient  reasons  for  so  doing,  but  did  not  allege  any 
reasons.  An  application  for  a  mandamus  to  the  bishop  to  admit  the 
party  disapproved  of  was  refused,  the  court  being  of  opinion,(i)  that  as 
the  bishop  had  the  power  of  approving  or  disproving,  they  could  not 
call  upon  him  to  use  his  discretion  in  a  particular  manner.  The  coort 
will  not  grant  a  mandamus  where  the  right  is  doubtful,  and  there  iaa 
remedy  by  withholding  fees  ;(c)  the  remedy  is  by  an  execution  by  jL 
fa.{d)  But  it  is  no  objection  to  the  writ,  that  it  only  enjoins  the  doing 
that  for  omitting  which  a  company  are  liable  to  an  indictment.(e)  A 
mandamus  is  granted  only  for  public  persons,  and  to  compel  the  per- 
formance of  public  duties.  Hence,  the  court  will  not  grant 
[  *1089  "]  it  to  a  trading  corporation  at  the  instance  of  "^one  of  its  mem- 
bers, to  compel  them  to  produce  their  accounts,  for  the  por- 
pose(/)  of  declaring  a  dividend  of  the  profits.  The  mode  of  bumng 
the  dead  is  a  matter  of  ecclesiastical  cognizance ;  and  therefore,  wh^ 
the  question  was,  whether  a  parishioner  had  a  right  to  be  buried  in  a 
churchyard  in  an  iron  coffin,  which  was  a  new  and  unusual  mode,  the 
court  refused(^)  a  mandamus.  So  the  court  refused  a  mandamus  to  a 
rector(A)  to  bury  a  corpse  in  a  vault,  or  in  any  particular  part  of  the 
churchyard,  he  having  a  right  to  exercise  a  discretion  on  the  subject 
The  court  will  not  grant  a  mandamus  to  compel  overseers  of  a  parish  to 
bury  the  body  of  a  pauper  lying  in  the  parish,  but  not  in  a  parodiial 
house,  (t)  The  court  have  no  powerfX;)  to  grant  a  mandamus  to  justieea 
to  compel  them  to  come  to  a  particular  decision,  as,  to  make  an  order 
of  maintenance  on  a  particular  parish.    Although  the  court  will  not 

£ant  a  mandamus  which  will  expose  justices  to  danger,  yet  it  will  pot 
em  in  motion(2)  in  a  case  where  they  clearly  ouffht  to  proceed.  Where 
the  certiorari  is  taken  away,  the  court  will  not(m)  indirectly  bring  pro- 
ceedings under  a  review  by  a  mandamus.  (1)    The  court  has  no  anth<ff- 

a)  R.  y.  Areh^hop  of  Conitrhury^  8  East,  213. 

h\  R.  Y.  Bishop  of  OloueetUr^  2  B.  &  Ad.  158. 

ej  R.  T.  Stoke  Damerelj  6  A.  &  B.  584. 

t)  R.  Y.  Vktwria  Park  Company^  1  Q.  B.  288;  4  P.  &  D.  639;  and  see  £.  Y.  BMmi 

y  RaUway  Co,,  13  L.  J.  (N.  S.)  Q.  B.  267. 
(e)  R,  Y.  Brittol  Dock  Company^  2  Q.  B.  64;  1  G.  &  D.  286. 

If)  R,  Y.  The  Oovemor  and  Company  of  the  Bank  of  England^  2  B.  &  A.  620.  See  alio 
R.  Y.  J^ofubfi  Ate,  Comp.,  6  B.  &  A.  899. 

[g)  R,  Y.  Coleridge,  2  B.  &  A.  806.  (A)  Blaekmore,  Exp.,  1  B.  ft  Ad.  122. 

t)  R,  Y.  Stewart,  12  A.  ft  B.  773 ;  4  P.  ft  D.  349. 

[k)  R,  Y.  Juetieee  of  MiddUeez,  4  B.  ft  A.  298.  (2)  R,  y.  Barker,  6  A.  ft  B.  388. 

[m)  R,  Y.  Juetieee  of  the  Weet  Riding  of  Torkehire,  1  A.  ft  B.  563 ;  3  NeY.  ft  U.  80S. 

(1)  A  mandamus  to  county  commiBsionerB  to  draw  orders  on  the  county  treasarervti 
refdsed  when  it  appeared  on  their  return  to  the  rule  to  show  cauae  that  then  wii  wa 
money  in  the  treasuxy  applicable  to  the  purpose.  CommonweaUh  y.  Ccmmiuiemmt\ 
Whart.  1 ;  2  Id.  286.  So  also  to  compel  the  canal  company  to  pay  the  relators  a  ccrtsii 
amount  of  damages  awarded  in  the  quarter  sessions  on  the  report  of  Yiewers  sppoiBted 
to  assess  the  damages  sustained  by  reason  of  the  PennsylYania  GanaL  CommimweM  ▼• 
Canal  Comany,  2  Penns.  517.  It  does  not  lie  to  compel  county  oommissioners  to  aei^ 
a  report  of  a  committee  appointed  pursuant  to  the  laws  of  the  stale  «nd  agiesBsat  «f 
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ity  to  grant  a  mandamus  to  compel  a  registrar  to  erase  an  erroneous 
registry  of  birth  under  6  &  7  Will.  IV.  c.  86.(n) 


IV.  Form  of  the  Writ. 

Havine  endeavoured  in  the  foregoing  sections  to  explain  the  nature 
of  a  mandamus,  and  haying  briefly  stated  those  cases  in  which  this  rem* 
edy  may  be  adopted,  I  shall  proceed  to  consider  the  form  of  the  writ ; 
as  to  which  the  following  rules  may  be  useful  :(1) 

1.  Care  must  be  taken  that  the  mandamus  is  properly  directed, 
that  is,  to  the  persons  who  are  to  obey  the  writ.(o)(2)    And  this 

(n)  Etp,  Siar^ard,  1  Q.  B.  886 ;  1  G.  &  D.  428. 

(o)  B.  V.  Mayor  offfertfard,  Salk.  101;  R,  v.  Mayor  of  Rippon^  Salk.  433. 

partiei  to  assess  damages  caused  bj  a  road ;  it  is  9kjudieial  and  not  mimtterial  act.   Prv- 
jfrietortf  ^c,  2  Fairf.  263.    Nor  to  compel  the  countj  court  to  open  a  road.    Jonea  y. 
Stafford^  1  Leigh.  584.  See  Springfield  y.  County  Commuaioner*^  10  Pick.  69.   Nor  against 
clerk  of  a  parish  to  enforce  the  granting  of  a  certificate  of  membership  to  be  filed  with 
the  clerk  of  a  religious  society,  which  petitioner  wished  to  leave,  as  there  is  a  remedjr 
by  action.     Oakea  y.  HiU^  8  Id.  47.    Nor  against  commissioners  of  highways,  command- 
ing them  to  construct  and  finish  a  highway  alleged  to  have  been  insufficiently  made,  but 
which  had  been  accepted  by  them  as  completed.    Rice  v.  Commueioneri^  13  Pick.  225. 
Mandamus  will  not  be  awarded  to  the  mayor  of  a  city  to  issue  a  certificate  of  loan  to  a 
member  of  councils  for  special  services  in  the  business  of  the  corporation,  although  a 
resolution  of  the  councils  direct  it.    Commonwealth  v.  Mayor,  5  Watts,  152.    Nor  where 
a  subordinate  tribunal  has  absolute  discretion,  as  when  criminal  courts  may  fix  the  term 
of  punishment  or  impose  fines  within  certain  limits,  or  where  supervisors  have  power  to 
audit  accounts  and  fix  the  amount.    People  v.  Sup,  Court,  10  Wend.  285.    It  is  not  a 
proper  case  for  a  mandamus  to  a  district  judge  where  he  refuses  to  set  aside  a  judgment 
by  default.    Ex  parte  Roberte,  6  Peters,  216.   A  judge  must  exercise  his  discretion  in  the 
intermediate  proceedings  between  the  institution  ana  trial  of  a  suit,  and  if  he  acts  oppress 
Bively  it  is  no  reason  for  a  mandamus.    Ex  parte  Martha  Eradetreet,  8  Id.  588.  As  in  the 
allowance  of  amendments,  S,  C.  1 1d.  634,  S.  C.  6  Id.  774 ;  or  in  refusal  to  allow  a  plea 
struck  oiT  to  be  restored  to  the  record.    Ex  parte  Davenport,  lb.  661.    A  menlamas  does 
not  lie  wher«  the  Court  of  Common  Pleas  refused  to  discharge  an  insolvent  because,  in 
his  advertisement,  the  word  "  junior*^  was  omitted.    Blanchartte  case,  3  Green,  478. 
Nor  to  restore  a  rule  vacated  because  the  reasons  had  not  been  served  according  to  the 
rule  of  court     ffawkme  v.  Bennet,  7  Halst.  179.    It  will  not  be  granted  commanding  a 
justice  to  proceed  in  a  suit  before  him  in  which  he  had  given  judgment  of  nonsuit  which 
subsequently  was  reversed  in  the  Common  Pleas.   Anon.,  9  Wend.  503.    The  Supreme 
Court  of  the  United  States  refused  to  grant  a  rule  to  show  cause  why  a  mandamus  should 
not  issue  to  a  district  judge  to  order  execution  to  issue  on  a  judgment  when  the  record 
showed  it  was  refused  "after  mature  deliberation."   Poetmaeter  v.  T^y,  11  Peters,  173. 
They  will  not  order  an  inferior  tribunal  to  render  judgment  for  or  against  a  party,  but 
will,  in  a  proper  case,  order  such  court  to  proceed  to  judgment.    Lffe  and  Fire  Ine,  Co, 
V.  Adame,  9  Id.  573.    But  they  wiU  enforce  a  mere  ministerial  act  as  the  signing  of  a 
judgment  rendered  by  a  predecessor.  Lffe  and  fire  Int,  Co,  v.  Wileon,  8  Id.  291 ;  Ex  parte 
Bradetreet,  *I  Id.  634. 

(1)  As  to  what  steps  are  necessary  before  application  to  the  Court  of  Queen's  Bench, 
for  a  mandamus  to  proceed  to  the  election  of  any  corporate  officer  of  a  borough.  See 
6*7  Vict.  c.  89,  s.  b,po9t,  tit.  "  Quo  Warranto.'' 

(2)  If  the  writ  is  directed  to  the  corporation,  it  has  been  held  good.  But  if  it  be 
directed  to  those,  who  by  the  constitution  of  the  corporation  ought  to  do  the  act,  without 
doubt  it  is  good  also.  Per  Bolt,  C.  J.,  R,  v.  Mayor  ofAbingdion,  Ld.  Raym.  560.  Pro- 
ceedings upon  mandamus  must  be  according  to  the  common  law.  practice.  Univereal 
Church  T.  TrtuUee,  6  Ham.  445.  One  and  the  same  writ  of  mandamus  cannot  be  directed 
to  the  township  committees  of  two  several  townships,  to  compel  them  to  proceed  to  do 
their  datj  in  the  matter  of  a  road.  State  v.  Cheeter  and  Eveeham,  5  Halst.  292.  In  the 
alternative  mandamus,  the  title  and  fiicts  of  the  relator  must  be  distinctiy  stated,  so  that 
the/  inaj  be  admitted  or  traversed.    Commonwealth  Bank  v.  Canal  (fommimonere,  10 


£*1090]  duty  is  C9at  vifom  the  *perao&  vlio  ^Uep  for  the  vrit;  Cor 
the  court,  ifhm  they  ^rsnt  the  writ^  w0I  not  specify  the  persou 
to  whom  it  is  to  be  directed.(pj  If  the  writ  be  improperly  directed,  e. 
g.j  if  the  right  of  election  be  m  the  mayor  and  aldermen,  and  the  man- 
damus is  directed  to  the  mayor,  aldermen,  and  common  eouneHj  the 
court  will  grant  a  supersedeas,  quia  improvide  emanavit.{q)  If  a  writ 
be  direetea  to  a  corporation  by  a  wrong  name,  they  may  retniii  this 

rial  matter,  and  weLj  apon  it :  but  if  they  answer  the  ezigeocj  of 
irrit,  they  admit  themselres  to  be  the  corporation  to  whom  the  wiit 
is  directed ;  and  cannot  take  advantage  of  the  misnomer*(r) 

2.  The  writ  must  eoatain  convenient  certainty,  in  setting  finrththe 
duty  to  t>e  performed;  but  it  need  not  particularly  set  torm  hj  what 
authority  the  duty  exists.(l)  Therefore  where  a  mandamus  to  the  conh 
missary  of  die  Archbishop  of  York,(«)  to  admit  a  deputy  r^t^, 
stated  ^uod  minus  rite  recuMOvit  to  admit,  it  was  holden  Buffident; 
though  it  was  objected,  it  was  the  constant  f<H:m  to  allege,  that  tb 
party  to  whom  the  writ  is  directed,  is  the  person  to  whom  it  apperttiu 
to  swear  and  admit ;  for  if  the  defendant  was  not  the  person  to  whom 
the  executing  this  writ  belonged,  he  should  have  returned  so,  but  insteid 
of  that,  the  return  consisted  merely  of  matter  of  excuse ;  beeidsi  it 
was  laid  that  minu9  rite  he  refused,  which  was  an  averment  that  in 
justice  he  ought  to  do  it.  So  a  mandamus  to  the  Dean  of  the  Archtf 
to  grant  probate  to  Lord  Londonderry's  executors,(f)  setting  out  that 
the  dean/u^rfa  jurie  exigentiam  recueavit^  was  holden  sufficient,  though 
U  was  objected,  that  it  did  not  show  the  dean's  title  to  grant  probate; 
not  having  set  out  that  there  were  bona  natabiUa;  for  the  €oart  will 
not  presume  an  inferior  jurisdiction,  and  it  appeared  that  he  had  alreadj 
done  some  acts  of  office  as  the  pr^ogative  judge,  and  he  shall  not  be 
received  now  to  say  it  does  not  appear  he  has  any  juriadiotioa.  The 
groimd  of  the  application  for  a  mandamus  is,  that  there  is  no  ether 
remedy.  Where,  therefore,  a  mandamus  directed  to  a  corporation,  and 
oommanding  them  to  pay  a  po(»r's  rate,  omitted  to  state  that  tho  de^ 


I 


)  Jt.  r.  Wt^am,  2  Buir.  T82«  (f )  R.  v.  ifi^yor  4/ JfonMcA,  8tc  6ft. 

r)  It.  T.  Bailifi  qflpnMk,  Salk.  484,  5.  {9)  M.  v.  IFflrrf,  Str.  SST. 

t)  JL  T.  B^Utmartk,  fitr.  857. 


Wend.  25.  It  Is  not  enough  to  refer  to  affldavitv  and  other  papers  on  file.  Ih.  Ae 
writ  of  mandamus  must  be  applied  for  and  issue  in  the  count/  where  it  is  Inteodeid  te 
operate.  Wayne  ▼.  Oreeiit  Wright,  292.  Upon  the  application  of  a  person  daimiagte 
be  clerk  of  **The  town  of  Hampden,"  for  a  mandamus  to  the  former  clerk,  a  rale  to  dtsr 
cause  why  it  should  not  issue  may  be  granted  to  be  heard  in  another  countj,  bit  the 
writ  of  mandamus  must  be  returnable  in  Hampden.  Taylor  t.  Henry ^  2  Pick.  39T.  Itii 
not  a  liital  objectioii  that  the  ipandamus  is  directed  to  the  members  of  a  eorpontioi, 
instead  of  a  corporation  bj  ^ts  corporate  name,  ISiUer  y.  Ptab^field  Academic  Sekeeli  6 
Conn.  Rep.  632. 

(1)  A  mandamus  requiring  county  supervisors  to  expend  a  sum  certain  in  repvringi 
bridge  is  erroneous ;  they  should  be  required  simply  to  repair.  The  Feopie  r.  Sti^erfmn 
o/Dutehese^  1  HUl,  50;  The  PeopU  v.  Supervmre  of  New  York,  lb.  862;  Ctm,  t.  Cwh 
fnitsionerey  1  Whart  1.  A  mandamus  to  compel  a  judge  to  issue  his  warrant  to  reiBon 
intruders  from  Indian  lands,  pursuant  to  the  rTew  York  Statute  (Laws  of  1821,  p.  IS3j 
must  mention  tbe  tract  of  land  from  which  the  intruders  are  to  be  remored.  TktF^tfk 
T.  Tracy ^  1  Denlo,  617.  Where  there  is  any  uncertainty  in  the  terms  of  a  mandamus,  tbe 
Circuit  Court  may  refer  to  the  decree  of  the  Supreme  Court  In  the  case,  made  at  the  thae 
of  issuing  the  mandamus.     Wut  v.  Breehior^  4  Pick.  61.    See  emie,  p.  1089,  note  (t). 
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fendants  had  no  effects  upon  which  a  distress  coald  be  levied,  it  was 
holden  {u)  bad. 

3.  If  several  persons  have  been  removed,  there  must  be  a  distinct 
writ  for  each  person :  for  they  cannot  join  ;{x)  for  the  interest  is  several, 
and  the  amotion  of  one  is  not  the  amotion  of  the  others.  (1) 

4.  Every  eircamstance  that  is  requisite  to  show  that  the  party  is 
entitled  to  be  admitted,  must  be  suggested  in  the  writ,(y)  and 

a  *defect  cannot  be  supplied  by  the  return  ;(«)(2)  therefore,  [*1091] 
where  in  a  mandamus  to  the  ordinary  to  license  a  curate,  it 
was  stated  that  he  had  been  duly  nominated  and  appointed  by  the  inhab- 
itants of  a  township  to  be  curate  of  the  church  of  P.,  but  neither  the 
consent  of  the  rector  nor  any  endowment  or  custom  for  the  inhabitants 
to  make  such  nomination  and  appointment  was  stated,  the  court  quashed 
the  writ.(a)  But  although  it  is  essential  such  facts  should  be  alleged 
as  are  necessary  to  show  that  the  party  applying  for  the  writ  is  entitled 
to  the  relief  prayed,  no  precise  form  is  required.  (6) 

5.  The  writ  must  be  granted  to  proceed  to  an  election  to  the  office, 
and  not  to  elect  a  particular  per8on.((?) 

Lastly,  the  writ  must  be  tested ;  and  there  must,  be  fourteen  days 
between  the  teste  and  the  return,(8)  if  it  goes  above  forty  miles ;  other- 
wise only  eight  days,  and  one  day  is  to  be  taken  inclusive,  the  other 
exclu3ive.(rf)  Upon  discovering  anv  informality  in  the  writ,  the  party 
may  apply  to  amend  at  any  time  before  the  return  ;{e)  but  after  the 

(tt)  R,  v.  Margate  Pier  Company,  3  B.  &  A.  220.  Q.  Whether  in  such  a  case  a  man- 
damus wiU  lie?  ' 

(z)  R.  V.  City  of  Chester,  5  Mod.  11:  the  case  of  Andover,  Salk.  433:  Anon,,  Salk 
436,  8.  P. 

(y)  6  Mod.  310,  per  ffolt,  0.  J.  («)  B,  Y.  Hopkins,  1  Q.  B.  161 ;  4  P.  ft  D.  650. 

(a)  B.  V,  Bishop  of  (hford,  7  East,  345. 

(*)  Per  Lee,  C.  J.,  in  B,  v.  M.  and  B.  of  NotHnyham,  Say.  R.  37. 

(c)  2  Biilst.  122  J  2  Rol.  Abr.  456,  pi.  5.        (rf)  R,  v.  Mayor  of  Dover,  Str.  407. 

(e)  6  Mod.  133,  per  HoU,  0.  J. 


(1)  See  State  y.  Chester  ^  Evesham,  5  Halst  292.  The  writ  of  mandamus  should  be 
directed  to  all  the  persons  whose  duly  it  is  to  perform  the  act  required,  though  some  of 
them  may  be  applicants  for  the  writ.  And  where  three  of  seven  commissioners  filed  a 
petition  for  a  mandamus,  to  compel  the  other  four  in  concurrence  with  them  to  perform 
a  specific  duty,  and  an  altematiye  mandamus  was  issued,  directed  to  the  four  only,  which 
was  returned  with  an  admission  of  service  by  the  three  petitioners,  and  an  expression  of 
their  readiness  to  perform  the  duty,  whereupon  a  peremptory  mandamus  was  ordered,  it 
was  held  that  order  was  against  sJl,  and  that  the  proceedings  were  sufficient.  The  State 
T.  Jonee,  1  Iredell,  129. 

(2)  The  case  set  forth  in  the  writ,  must  show  that  there  is  no  other  specific  legal 
remedy,  but  it  is  not  necessary  that  the  writ  should  declare  that  there  is  no  otiier  remedy. 
The  State  v.  Jones,  1  Ired.  129.  A  variance  in  substance  between  a  writ  of  mandamus 
and  the  order  of  court  directing  it  to  issue,  as  to  the  act  to  be  performed,  is  fatal.  Saw- 
kins  V.  More,  3  Pike,  346.  Where  the  order  was  for  a  mandamus,  directing  the  judge  of 
probate  "  to  desist  from  proceeding  to  adjudicate"  upon  the  matter  of  a  particular  estate, 
and  the  writ  commanded  him  to  desist  from  any  fiirther  proceeding  against  the  adminis- 
trator, on  a  citation  requiring  him  to  file  his  accounts  for  settlement,  and  from  any  further 
proceedings  in  relation  to  the  matter  of  the  settlement,  the  variance  is  fatal.    lb. 

Objections  to  a  writ  of  mandamus,  merely  technical,  must  be  taken  m  Umine  on  a 
motion  to  quash,  and  cannot  prevail  after  the  return.  FuUer  v.  PUwf^ield  Aeademie 
School,  6  Conn.  632. 

(3)  If  there  be  not,  it  will  be  superseded,  though  in  the  first  instance  granted  abso- 
lutely ;  as  to  pay  money  out  of  the  poor-rates.  B,  v.  Directors  of  St.  Andreu^s  Holbom, 
7  A.  4  E.  281. 
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return  has  been  made  and  traversed,  the  conrt  will  not  permit  an  amend- 
ment in  the  mandamus.(/)(l)  A  motion  cannot  be  made  to  supersede 
the  writ  after  the  return  is  out.(^)  Although  it  has  been  said(A)  that 
the  defendant  will  not  be  permitted  to  avau  himself  of  any  objectioQ 
to  the  writ  after  the  return;  jet  it  has  since  been  adjudged  that  an 
exception  may  be  taken  to  the  writ  even  after  the  retum,(t;  and  at  any 
time  before  a  peremptory  mandamus  issues.(2)  Where  the  court  grants 
a  rule  to  show  cause,  though  upon  showing  cause  it  appear  doubtful, 
whether  the  party  have  a  right  or  not,  yet  tne  court  will  issue  a  man- 
damus, in  oraer  that  the  right  may  be  tried  upon  the  retum.(ifc)(3)  But 
the  court  will  not  grant  a  mandamus  to  a  person  to  exercise  a  jurisdic- 
tion, when  it  is  doubtful  whether  he  has  the  power  to  exercise  it  or 
not.ll)  Upon  a  motion  for  a  mandamus  (m)  to  tne  warden  of  the  Yint- 
ners  Company  to  swear  J.  S.  one  of  the  court  of  assistants,  the  affida- 
vit being  only  that  he  was  informed  by  some  of  the  court  of  assistants 

that  he  was  elected,  and  no  positive  affidavit  of  an  election, 
[*1092]  the  *court  would  only  grant  a  rule  to  show  cause,  but  said, 

if  there  had  been  a  positive  affidavit  of  his  election,  they 
would  have  granted  the  writ  in  the  first  instance.(4) 


V.  Cf  the  Return. 

The  next  object  of  consideration  is  the  return. 

1.  The  return  must  be  made  by  the  person  to  whom  the  writ  is 
directed. 

2.  It  must  be  positive  and  certain.(n)(5)    The  same  certainty  is  re- 

(/)  R.  V.  Mayor  of  Strafford^  4  T.  R.  690. 

(g)  Said  per  Lu,  J.,  in  Whitwood  q.  t  ▼.  Jocam,  B.  R.  M.  7  Gko.  11.  MS.,  to  hare  beca 
80  determined  in  Lord  Raymond »  time. 


{h)  Per  Jtmyon,  0.  J.,  and  BuUer^  J.,  in  R,  y.  Mayor  of  Tork^  6  T.  R.  74,  5. 
ft)  R.  T.  MatgaU  Pitr  Conmang^  3  B.  &  A.  220. 
[k)  R,  Y.  Dr.  Bland,  Bull.  N.  P.  200.  (/)  R.  y.  Biihop  of  Sly,  1  Wils.  266. 


[m)  Bull.  N.  P.  200. 

[n)  11  Rep.  99  b.    See  also  R.  r.  Marquia  ofAbtngdon^  Salk.  432. 

(1)  If  an  altematiye  mandamus  ia  defbctiye  in  form  and  subBtanoe,  defendant  najr 
moye  to  quaah  it.  Commercial  Bank  y.  Canal  Com'rtj  10  Wend.  26.  If  the  oppoote 
party  appears  to  show  cause  whjr  it  should  not  issue,  the  relator  holds  the  aflSrmatiyei 
People  y.  Throop,  12  Id.  183.  An  altematiye  mandamus  maj  be  made  retnraaUe  to  a 
special  term.    People  y.  N,  J,  Com.  Pleae,  13  Wend.  649i 

(2)  At  any  time  after  a  return  to  an  altematiye  mandamus  before  a  peremptory  man- 
damus is  awarded,  defendant  maj  show  any  defect  in  substance.  Commercial  BmA  y. 
Canal  ComWt,  10  Wend.  25. 

^3)  Where  a  rale  to  show  cause  why  a  mandamus  should  not  issue  has  been  obtained, 
ana  cause  is  shown  but  not  satisfiictory,  a  peremptory  mandamus  will  be  granted  in  Utt 
first  instance;  but  for  the  purpose  of  suing  out  a  writ  of  error  defendant  may  make  up 
the  record /^ro/orma.    People  y.  Throcp,  12  Wend.  183. 

(4)  Where  the  record  does  not  show  mistake,  misconduct,  or  omission  of  duty  oa  tike 
part  of  an  inferior  court,  unless  such  a  prima  fade  case  is  made  out  supported  by  aiSdaTit 
as  would  make  it  the  duty  of  the  court  to  interfere,  a  mle  to  show  cause  will  not  be 
granted.    Potimaeterr,  Trigg,  11  Peters,  173. 

(5)  See  as  to  demurrers  to  the  return,  stat.  6  &  7  Vict.  c.  67,  s.  1,/m>c<,  p.  1099.  The 
return  of  a  writ  of  mandamus,  issued  at  the  instance  of  the  prosecuting  officer  of  the 
state,  against  a  corporation  is  not  trayersable;  the  remedy  is  by  action  for  a  false  retm. 
The  State  y.  Wil,  Bridge  Co.,  3  Harring.  539.    Where  an  altematiye  mandamus  is  iasaed 
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quired  in  a  return  to  a  mandamus  as  in  indictments  or  returns  to  writs 
of  habeas  corpus.(o)  But  if  the  return  be  certain  on  the  face  of  it, 
that  is  sufficient,  and  the  court  cannot  intend  facts  inconsistent  with  it, 
for  the  purpose  of  making  it  bad.(|7)  The  return  must  not  be  argu- 
mentatiye.({|')  To  a  mandamus  to  elect,  it  is  a  good  return,  that  a  per* 
son  has  been  duly  elected,  and  sworn  into  the  office.(r)  To  a  mandamus 
to  a  commissary  to  admit  A.  B.  into  the  office  of  churchwarden,  recit- 
ing that  he  had  been  dulj  elected,  a  return  {s)  that  A.  B.  was  not  duly 
elected  is  good. 

8.  Where  the  mandamus  is  to  restore  a  person  who  has  been  removed 
from  an  office,  the  return  must  be  very  accurate  in  stating,  first,  the 
power  of  the  corporation  to  remove  ;(t)  Secondly,  the  return  must  set 
forth  a  sufficient  and  reasonable  cause  of  removal.  There  are  three 
kinds  of  offences (u)  for  which  a  corporator  may  be  removed: — 

First, — ^For  any  offence  committed  against  his  duty  as  a  corporator: 
in  this  case  the  corporator  is  removable  without  any  previous  conviction 
hy  a  jxirj.{x)  The  power  of  trial,  as  well  as  amotion,  for  an  offence 
of  this  kind,  is  incident  to  every  corporation.^ y) 

Secondly, — ^For  an  offence  which  is  in  itseli  of  so  infamous  a  nature 
as  to  render  the  offender  unfit  to  execute  any  public  franchise,  e.  g,y 
forgery,   perjury,  &c.,  although  such  offence  has  not  any 
"^immediate  relation  to  his  office.     An  offence  of  this  kind   ['^'lOSS]- 
ought  to  be  established  by  a  previous  conviction  by  a  jury, 
according  to  the  law  of  the  land.(z)    It  is  the  infamy  which  renders  the* 
corporator  an  improper  person  to  be  continued  in  an  office  of  trust ; 

(o)  Per  BvUeTj  J.,  Dong.  168.  (p)  Dong.  159. 

{q)  B.  Y.  Lifm$  Re^Ui  I>oiig.  158.  (r)  B.  V.  WtUiamiy  Saj.  R.  140. 

(«)  S,  y.  WilHanu,  8  B.  &  C.  681. 

(t)  R.  Y.  Jiajfory  j-e.  of  DoneatUr^  Trio.  25  k  26  Qeo.  II.,  34  MS.  Seijt.  Hill,  p.  210. 

(«}  R.  Y.  Mayor  of  Derby ^  9  €ko.  II.,  Ball.  N.  P.  206 ;  R,  Y.  Riehard$onf  I  Burr.  538 ; 
R.  Y.  Liverpool,  2  Barr.  732. 

(z)  BaU.  K.  P.  206,  cites  R.  y.  Derby,  9  Oeo.  II.,  which  case  was  first  brought  before 
the  coart  in  B.  T.  8  Geo.  II.    See  Session  Gases,  Yol.  ii.  p.  343. 

(y)  See  Liord  Man^fieiUPt  opinion,  1  Barr.  538. 

(z)  Per  Lord  Maaufieldy  G.  J.,  in  R,  Y.  RiehardtOHf  I  Barr.  539. 

and  no  answer  or  return  of  cause  is  made,  the  court,  instead  of  proceeding  by  attachment 
for  contempt,  maj  direct  a  peremptory  mandamus  to  issne,  simply  regarding  the  alterna- 
tive mandamus  as  in  the  nature  of  a  rule  to  show  cause  why  an  absolute  mandamus 
should  not  issue,  and  the  court,  which  issues  such  rule,  is  the  exclusive  judge  of  the 
sufSciency  of  the  service  of  it,  and  its  judgment  upon  that  matter  cannot  be  rcYised  upon 
appeal.  The  State  y.  Jonee^  1  Iredell,  129.  Where  an  alternative  mandamus  has  been 
served  upon  a  defendant,  and  he  neglects  to  return  it,  a  peremptory  writ  may  issue  with-^ 
out  taking  a  rule  against  the  defendant  to  return  the  alternative  writ.  Th$  People  v. 
Peareon,  3  Scam.  270 ;  Hinkle  v.  WinemUlery  4  Harr.  k  M'Hen.  429.  It  is  a  good  return 
to  a  mandamus  ntti  for  the  distribution  of  proceeds  of  ministerial  lands  in  Ohio,  that 
before  the  application,  the  money  was  all  distributed.  Unwereal  Church  v.  Trueteee,  6 
Ham.  445.  The  return  need  contain  only  a  full  and  certain  answer  to  all  the  averments 
made  by  the  petition,  and  a  fair  leg^l  reason  for  disobeying  the  mandamus.  Sprmgfield 
V.  Hampton,  10  Pick.  59.  The  return  may  be  amended,  &  necessary,  afW  exceptions 
have  been  filed.  lb.  The  return  of  a  mandamus  to  restore  a  minister  to  his  place  and 
function,  was  held  insufficient  in  not  setting  forth,  with  precision  and  certainty,  the  rules, 
laws,  canons,  Ac,  of  the  church  of  the  said  minister.  Brotiue  v.  Renter,  1  Ear.  k  J.  551. 
So  a  return  that  the  member  was  tried  and  expelled  "  by  a  select  number  of  the  society," 
without  showing  by  what  authority  the  select  number  acted,  is  bad,  Qreen  v.  The 
African  Methoditt  Society^  1  S.  &  R,  254. 
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therefore,  if  the  erime  for  which  he  is  convicted  be  Enich  as  does  not 
carry  such  infamj  with  it,  it  will  be  no  cause  of  disfranchisement ;  as 
if  he  were  convicted  of  a  sfanple  assault,  (a) 

Thirdly,— «For  any  offence  of  a  mixed  nature,  as  bein^  an  offence  not 
only  against  the  dnty  of  his  office,  but  also  a  matter  indictable  at  com- 
mon law.(l)  Where  the  offence  is  criminal  in  both  respects,  the  differ- 
ence seems  to  be,  that  if  it  consists  of  one  single  fact,  as  burning  the 
charters  of  the  corporation,  bribery,  &c.,  there  must  be  a  conyictioii ; 
but  not  where  it  may  be  considered  as  abstracted,  the  one  from  tbe 
other,  as  riot  and  assault  upon  any  other  member,  so  as  to  obstruct  ike 
business  of  the  eorporation.r&)  Misemploying  the  corporation  monej 
is  not  a  sufficient  cause  of  disfranchisement,  because  the  corporation 
may  have  their  action  for  it.{c){2) 

Although  the  return  be  insufficient,(8)  yet  if  it  appear  to  the  court, 
^at  the  party  had  no  ground  for  being  restored,  the  court  wiU  not  re- 
store him.(<2) 

The  due  execution  of  the  power  of  amoyal  must  be  set  forth  in  there- 
turn.  In  a  return  to  a  mandamus  to  a  corporation  to  restore  a  mem- 
ber who  has  been  removed,  it  should  appear  that  the  body  removing 
had  proved  the  charge  for  which  the  member  was  removed.  It  is  not 
sufficient  to  state  merely,  that  he  was  present  when  the  charge  wis 
made,  and  did  not  deny  it.(e) 

It  is  not  a  good  return  to  state,  that  the  party  was  incapable  of  bemg 
elected ;  for  tne  proper  way  of  trying  whether  he  was  capable  of  being 
elected,  is  by  an  information  in  nature  of  quo  warranto.(/)  So,  where 
all  the  proceedings  of  the  election  were  set  forth  in  the  writ,  conclud- 
ing, ''by  reason  whereof  A.  was  elected,"  a  return,  stating  A.  was  not 
elected,  was  holden  to  be  bad.(^)  Where,  upon  a  mandamus  command- 
ing defendant  to  take  upon  himself  the  office  of  common  council-man  of 
the  borough  of  Leicester,  the  return  was,  that,  by  a  by-law,  persons  re- 
fusing to  fill  the  office  were  subject  to  a  certain  fine,  and  that  defendant 

[a)  BuU.  N.  P.  206,  citca  R.  v.  Derby,  9  Geo.  IT.  (5)  lb, 

\cj  R,  V.  Chalkej  Lord  Raym.  226. 
d)  Per  Cur,y  in  R,  r,  Tidderly,  1  Siderf,  14. 
(«)  R.  Y.  Favertkamy  8  T.  R.  352.  (/)^*  v.  D<meaiter,  Say.  R.  40. 

ijf)  R,  T.  Mayor  nf  Yorky  6  T.  R.  66w 

I    I  m I « I  •  *  —   —  .--■-.--■  -  ■■  ■■-■ 

(1)  See  Commonwealth  v.  St,  PatricVe  Society ,  2  Binn.  448;  Same  v.  Ouardimuo/Ai 
Poor^  6  S.  &  R.  469. 

(2)  S.  P.  Commonwealth  v.  Ouardiane  of  the  Poor,  6  S.  &  R.  469.  But  charging  the 
corporation  with  monej,  which  the  member  never  paid,  is  a  sufficient  cause.  Ih. 

(3)  A  return  that  the  grounds  of  amotion  of  a  member  were,  1st,  disrespectftil  asd 
contemptuous  language  towards  his  associates;  2d,  neglect  of  official  daty,innotactiDf 
on  committees,  was  held  insufficient.  Fuller  t.  Plair^field  Academic  School,  6  Cona.R^ 
{^32.  An  alternatire  mandamus  was  directed  to  a  town  clerk,  commanding  him  to  itcord 
the  survey  of  a  road  pursuant  to  the  act  of  Kew  York,  (session  24,  c.  186,)  or  show  caase ; 
the  clerk  returned  that  he  did  not  record  the  survey  because  one  of  the  commissioBm 
had  signed  the  survey  by  tbe  name  of  Z.  H.,  whereas  he  was  elected  by  the  name  d 
Z.  H.,  Junior;  and  because  the  commissioners  had  not  taken  the  oath  of  office,  and  filed 
A  certificate  of  the  oath  with  the  clerk,  according  to  the  act.  Held,  that  the  return  mi 
insufficient,  and  a  peremptory  mandamus  was  awarded.  People  v.  CoUine,  7  Johns.  M9. 
The  relator  is  not  allowed  to  demur  specially  to  the  return  to  a  mandamus ;  if  disstts- 
fied,  he  must  obtain  a  supplementary  return.  People  v.  i^Tew  York  Commat  PUat, 
9  Wend.  429.    See  People  ▼.  Champion,  16  Johns.  61  ;  Vail  v.  People,  I  Wend.  38. 
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had  paid  the  fine ;  it  was  holdeii,(&)  that  the  return  was  insofficienti  as 
it  did  not  state  that  the  fine  was  to  be  in  lieu  of  service. 

4.  The  same  certainty  is  required  in  the  return,  as  before  the  stat.  of 
Queen  Anne.(») 

*5.  The  rule  is,  not  to  presume  evervthing  against  the  re-   [*1094] 
turn,  but  not  to  presume  anything  either  one  way  or  the 
other.fAA) 

6.  The  return  must  not  contain  two  inconsistent  cau8es,fti)  otherwise 
the  court  will  quash  the  whole  retum.(^)  But  several  consistent  causes 
may  be  returned  ;(Z)  and  where  the  causes  are  not  inconsistent,  although 
some  are  bad,  yet  the  court  may  admit  the  good  and  reject  the  bad. 
It  is  not  necessary  that  every  part  of  the  return  should  be  good ;  the 
court  will  not  quash  it,  if  on  the  whole  it  state  a  sufficient  reason  to 
justify  the  party  making  it.{m)  Masters  of  grammar  schools  must  be 
licensed  by  the  ordinary,  who  may  examine  the  party  applying  for  a 
license  as  to  his  learning,  morality,  and  religion  ;  and  it  is  a  good  re- 
turn(7i)  to  a  mandamus  to  the  ordinary  to  grant  such  a  license,  that  the 
arty  applying  refused  to  be  examined  as  to  his  sufficiency  in  learning. 
!o  a  manoamus  to  restore  J.  S.  to  the  office  of  sexton,  the  defendant 
returned,  that  J.  S.  was  not  duly  elected  according  to  the  ancient  cus- 
tom of  the  parish ;  and  further,  there  was  a  custom  for  the  inhabitants 
in  vestry  to  remove  the  sexton  from  his  office,  and  that  J.  S.  was  re- 
moved pursuant  to  such  custom :  it  was  holden,(0|)  that  there  was  not 
any  repugnancy  in  saying,  that  J.  S.  was  not  dult/  elected ;  but  that 
being  m  fact  elected,  they  had,  according  to  an  ancient  custom,  re- 
moved him.  In  either  case,  they  were  equally  entitled  to  exercise  that 
right.  The  return,  therefore,  was  allowed.  The  return  need  not  be 
under  the  seal  of  the  corporation,  nor  need  it  be  signed  by  the  mayor : 
for  the  return  of  a  mandamus  is  matter  of  record,  and  acts  done  oy  a 
corporation  upon  record,  are  not  required  to  be  under  hand  or  seal ;  for 
in  such  case  an  action  lies  against  a  body  politic,  or  the  persons  who 
procure  the  false  return,  fjp)  Where  a  return  of  a  mandamus  to  restore 
a  party  to  a  corporate  office  is  defective  in  form,  but,  on  the  whole,  it 
appears  that  there  is  good  ground  for  amotion,  the  court  will  not  award 
a  peremptory  mandamus ;  the  only  efiect  of  which  would  be  to  compel 
the  corporation  to  restore  an  officer  whom  they  would  be  bound  imme- 
diately to  remove  in  a  more  formal  manner.(9)  Clerical  mistakes  in 
the  return  may  be  amended,  even  after  it  is  filed.(r)  The  prosecutor  of 
a  mandamus,(8)  to  which  a  return  has  been  made,  having  moved  for  a 


? 
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^h)  B.  Y.  Sowar  ihe  younger^  1  B.  ft  C.  685. 

ft)  Per  Lord  Mansfield^  C.  J.,  in  R,  r.  LyrM  Regit^  Doug.  167. 

(kh)  R.  T.  Lyme  Regu^  B.  19  Geo.  TIL  (it)  See  2  T.  R.  456. 

\k)  Adm.  R,  v.  Mayor  of  Cambridge^  2  T.  R.  466.  See  also  R^  v.  Mayor  of  Tork^ 
5  T.  R.  66. 

(/)  Wright  y.  Fawoeit,  4  Burr.  2041.  (m)  R.  ▼.  Arehhp.  of  York,  6  T.  B.  490. 

(a)  8.  O,  (o)  R,  ▼.  Taunton  St,  JamtM^  Oowp.  413. 

(p)  R.  V.  Mayor  of  JExeter,  Lord  Rajid.  223.  See  also  R,  v.  Chalieej  liOrd  Baym 
848,  S.  P. 


(q)  R.  ▼.  Grifithj  5  B.  ft  A.  731. 
{r)  R.  V.  Lyme  Regit^  B.  19  Geo, 
Is)  R.  on  Proteeution  of  M,  Sealee,  ▼.  Mayvr  and  Aldermen  of  London^  3  B.  ft  Ad.  255. 


19  Geo.  III.,  Dong.  157. 
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eoneiliam,  (and  the  court  hanng,  upon  amimenty  adjodged  that  the  re- 
turn is  sufficient  in  law,)  cannot  afterwar£  traverse  the  facts  contained 
in  the  retum.(l) 


[*1095]  *VI.  Of  the  Remedy^  where  the  Party  to  tohym  the  Writ  of 
Manyiamue  ie  direHedj  does  not  make  any  Setumj  or  where 
he  maJcee  an  ineuffieient  arfaUe  Return. 

The  first  writ  of  mandamus  always  concludes  with  commanding  obe- 
dience, or  cause  to  be  shown  to  the  contrary  ;{t)  but  if  a  return  be  made 
to  it,  which  upon  the  face  of  it  is  insufficient,  the  court  will  grant  a  per- 
emptory mandamus,  and  if  that  be  not  obeyed,  an  attachment  will  issue 
against  the  persons  disobeying  it.     If  no  return  be  made,  the  court  will 

Srant  an  attachment  against  the  persons  to  whom  the  mandamus  wis 
irected  ;(2)  with  this  difference,  however,  that  where  a  mandamus  a 
directed  to  a  corporation  to  do  a  corporate  act,  and  no  retom  is  made, 
the  attachment  is  granted  only  against  those  particular  persons  who 
refuse  to  pay  obedience  to  the  mandamus ;  but  where  it  is  directed  to 
several  persons  in  their  natural  capacity,  the  attachment  for  disobe- 
dience must  issue  aninst  all,(ti)  though  when  they  are  before  the  court, 
the  punishment  will  be  proportioned  to  their  offence. 

If  the  return  upon  the  face  of  it  be  good,  but  the  matter  of  it  false^ 
an  action  upon  the  case  lies  for  the  party  injured  against  the  penons 
makinff  such  false  return.  And  where  the  return  is  made  by  several, 
the  action  may  be  either  ioint  or  several,  it  being  founded  upon  a  tort: 
but  if  it  appear  upon  evidence  that  the  defendant  voted  against  the  re- 
turn, but  was  overruled  by  a  majority,  the  plaintiff  will  be  nonsuited  ;{x) 
and  though  the  return  be  made  in  the  name  of  the  corporation,  yet  an 
action  will  lie  aeainst  the  particular  persons  who  caused  the  return  to 
be  made  ;(y)  or  if  the  matter  concern  the  public  government,  and  no 
particular  person  be  so  interested  as  to  maintain  an  action,  the  court 
will  grant  an  information  against  the  person  making  the  retunL(2) 
The  return  must  be  filed  and  allowed  before  the  information  can  be 
moved  for.  A  mandamus  was  directed  to  the  mayor,  bailiff,  and  bur- 
gesses of  A.     The  mayor  made  a  return  ;(a)  a  motion  was  made  to  stay 

See  R.  Y,  Payn^  11  A.  k  B.  965 ;  3  P.  &  D.  623;  R,  r.  OundU,  1  A.  &  B.  283;  3  Ker.i 
M.  484 ;  and  R.  v.  JSatUm  Countiet  RaUway  Company^  10  A.  k  B.  631 ;  2  P.  *  D.  648. 

[t)  BnU.  N.  P.  201. 

[u\  R.  Y.  OvtfrtMTf  o/SL  Cha^f  Salopt  H.  8  Geo.  II.  MS.  Ball.  N.  P.  201,  8.  C. 

ix)  Garth.  172.  (y)  Per  HoU^  G.  J.,  Lord  Raym.  664. 

[t  Surpeont'  Comp,f  Salk.  374;  R.  ▼.  Mayor  ftf  KoUingham^  H.  26  Goo.  IL,  BnlL  5.  P. 
203,  S.  P. 

(a)  R.  T.  Mayor  of  Abingdon^  Salk.  431 ;  Garth.  499,  8,  C. 

(1)  To  a  return  to  a  mandamuB,  a  relator  is  not  allowed  to  demor  specialljr;  if  dii- 
Batisfied,  he  may  obtain  a  farther  or  sapplementary  return.  PtopU  ▼.  J^.  Y,  Commm 
Pleat,  9  Wend.  429.  It  is  a  sufficient  return  to  a  mandamus  to  sign  a  bill  of  ezoeptieiaf 
that  the  facts  are  not  truly  set  forth.  8tat$  v.  Tood,  4  Ohio,  360.  In  a  retain  to  sa 
alternatiye  mandamus,  defendant  must  deny  the  facts  stated  in  the  writ,  or  show  olkir 
facts  sufficient  to  defeat  relator's  claim,  and  that  positively  and  distinctly.  Commaeid 
Bank  v.  Canal  Commitnonert,  10  Wend.  25.     See  ant$,  p.  1091,  note  (6). 

(2)  An  objection  may  be  taken  to  the  writ,  on  showing  cause  ^^ntt  the  attachnst 
R.  T.  Ledgard,  1  Q.  B.  616. 
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ihe  filing  of  it,  upon  a  snggestion,  that  the  return  was  made  against 

the  votes  of  the  majority,  who  would  have  obeyed  the  writ     But  the 

court  resolved,  that  they  could  not  refuse  the  mayor's  return,  because 

he  was  the  principal  officer  to  whom  the  writ  was  directed,  and  actually 

delivered ;  and,  as  he  had  returned  and  brought  in  the  writ, 

it  was  "^not  fit  that  the  court  should  examine  upon  affidavits,   ['^'lOOG] 

whether  the  majority  consented.     But  if  the  mayor  had  made 

any  return,  contrary  to  the  votes  of  the  majority,  it  was  at  his  peril, 

and  the  way  to  punish  him  was  by  information. 

Note.  Where  several  join  in  an  application  for  a  mandamus,  they  may 
all  join  in  the  action  for  a  false  retum.(()  And  if  in  such  action  or  in* 
formation  the  return  be  falsified,  the  court  will  grant  a  peremptory 
mandamus ;  however,  it  cannot  be  moved  for  until  four  days  after  the 
return  of  the  postea,  because  the  defendants  have  that  time  to  move  in 
arrest  of  judgment  :(c)  and  the  court  will  not  award  a  peremptory  man- 
damus until  tne  proceedings  on  the  original  mandamus  are  complete.  ((2) 
In  an  action  for  a  false  return,(e)  the  plaintiff  set  out,  that  he  was 
chosen  upon  the  1st  of  October,  according  to  the  custom.  Upon  evi-  , 
dence,  it  appeared  that  the  custom  was  to  choose  on  the  29th  of  Sep- 
tember, and  that  the  plaintiff  was  then  chosen ;  and  this  washolden  suffi- 
cient to  support  the  declaration,  for  the  day  in  the  declaration  is  but 
form.  If  the  mayor  of  a  corporation  procure  a  false  return  to  be  made, 
it  will  be  sufficient  evidence  against  him,  that  the  mandamus  was  delivered 
to  him,  and  that  the  mandamus  has  such  a  return  made ;  and  that  will 
be  presumptive  against  him,  that  he  made  that  return,  unless  he  shows 
the  contrary ;  for  the  mayor  or  any  other  member  of  the  corporation,  or 
others,  who  shall  procure  a  false  return  to  be  made,  are  liable  in  their 
private  capacity.(/)  In  an  action  brought  in  G.  B.  for  a  false  return, 
the  plaintiff  obtained  judgment ;  the  Court  of  B.  B.  refused  to  grant  a 
peremptory  mandamus :  HoUj  C.  J.,  observing,  that  every  mandamus 
recites  the  fact  provt  patet  nobis  per  recorduniy  and  that  they  could  not 
take  notice  of  the  records  of  the  Common  Pleas.  (^)(1)  Before  the  stat. 
9  Ann.  c.  20,(A)  except  in  extraordinary  cases,(t)  an  attachment  did 
not  issue  for  want  of  a  return,  until  after  the  return  of  an  aZu»  and 
pluries  writ  of  mandamus,  and  disobedience  of  a  peremptory  rule  to  re- 
tam.(Ar)  But  by  that  statute,  reciting  that  persons  who  had 
a  right  to  the  ^office  of  mayors,  or  other  offices  within  cities,    [*1097] 


(/)J 

1  I^rd 


(b)  Cfreen  ▼.  Fope^  Lord  Baym.  126. 

(cj  Per  Holtf  C.  J.,  Buekly  y.  Fabnery  SaUc.  430,  1. 

[a)  Reg.  T.  BMvfin^  8  A.  &  E.  948;  3  P.  &  D.  124. 

fe)  Vaughan  T.  Zetptt,  Garth.  228. 

[/)  Per  Cfur^  R.  v.  ChalicA^  Lord  Bajm.  848. 

Awm.^  Salk.  428,  probably  the  8.  C,  as  is  reported  by  the  name  of  Qrtm  y.  Pope^ 

'  Raym.  128,  where  S.  P.  is  said  to  haYe  been  raled. 
(A)  Repealed  as  to  so  much  as  preYents  the  re-election  of  mayors  and  other  annual 
retuming-officers,  by  stat.  3  4  4  Vict.  c.  47. 

(t)  See  Skinn.  669.  (k)  BuU.  N.  P.  203. 

(1)  Yet  where,  in  an  action  for  a  false  return,  judgment  was  given  for  the  defendant, 
»nd  upon  a  writ  of  error  Judgment  was  reversed  in  the  Exchequer  Chamber,  the  Court 
of  K.  B.  granted  a  peremptory  mandamus  before  judgment  entered,  saying,  it  was  a 
naandatoiy  writ,  and  not  a  judicial  writ  founded  upon  the  record.    BulL  N.  P.  202. 
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towns  corporate,  borougbs,  and  places,  or.  to  be  burgesses  or  free* 
men  thereof,  had  either  been  illegally  turned  out,  or  had  been  re* 
fused  to  be  admitted  thereto,  and  had  no  other  remedy  to  procure 
themselves  to  be  admitted  or  restored,  than  by  writs  of  mandamus,  the 
proceedings  of  which  were  very  dilatory  and  expensive ;  it  was  enacted, 

1.  That  a  return  should  be  made  to  the  first  writ  of  mandamus.(Q 

2.  That  the  persons  prosecuting  such  writ  might  plead  to,(fli)  or  trav- 
erse all  or  any  the  material  facts  contained  in  the  return,  to  which  the 
persons  making  such  return,  should  reply,  take  issue,  or  demur  ;(1)  and 
such  further  proceedings  should  be  had  therein,  as  might  have  been  had 
if  the  persons  suing  such  vrrit  had  brought  their  action  on  the  case  for 
a  false  return ;  and  in  case  a  verdict  should  be  found,  or  judgment  given 
for  them  upon  a  demurrer,  or  by  nihil  dicitj  or  for  want  of  a  replica* 
tion  or  other  pleading,  they  should  recover  damages  and  costs,  and  a 
peremptory  writ  of  mandamus  should  be  granted  without  delay  for  them 
for  whom  judgment  shall  be  given,  as  might  have  been  if  such  retun 
had  been  adjudged  insufficient ;  and  in  ease  judgment  shall  be  given 
for  the  persons  making  such  return,  they  shall  recover  costs. 

3.  The  Stat,  for  the  amendment  of  the  law  (4  Ann.  c*  16,)  and  all  the 
statutes  of  jeofail  shall  be  extended  to  writs  of  mandamus,  and  the  pro- 
ceedings thereupon.(n)  The  power  of  traversing  the  return,  whidi  is 
given  bv  the  second  section  of  the  preceding  statute,  is  given  in  the 
room  of  an  action  for  a  false  return;  and  as  in  such  action  it  cannot 
be  said  that  the  damages  are  collateral,  so  neither  can  it  be  said  thst 
they  are  collateral  in  a  proceeding  under  the  statute,  for  they  are 
consequent  or  dependant  upon  the  issue,  and  the  jury  are  to  inquire 
of  the  damages  as  parcel  of  the  charge ;  and  consequently,  if,  in  a 

? proceeding  under  the  statute,  the  jury  omit  to  find  damages  and  costs 
or  the  plaintifi*,  whether  the  verdict  be  general  or  specif,  this  defect 
cannot  be  supplied  by  a  writ  of  inquiry  :{o)  but  in  such  case  the 
party  may  bring  an  action  for  a  false  return ;  for  the  act  does  not  take 
away  the  party's  right  to  bring  such  action,  but  only  provides,  that  i& 
case  damages  are  recovered  by  virtue  of  that  act,  against  the  persou 
making  the  return,  they  shall  not  be  liable  to  be  sued  in  any  oth&c  ae- 
tion  for  making  such  retum.(  j>)  Where  issue  is  joined  upon  the  tnr 
verse  of  the  return,  and  the  prosecutor  does  not  proceed  to  trml  ae* 
cording  to  the  practice  of  the  court,  judgment  as  in  case  of  a  nonsuit 
may  be  given.(jr)  Since  the  preceding  statute,  a  manda- 
[  "^1098  ]  mus,  in  *cases  to  which  the  statute  applies,  is  in  1^«  natsre 
of  an  action,  pleadings  therein  being  admitted,  and  it  seems 
that  in  such  cases  a  writ  of  error  lies  upon  the  judgment  ;(r)  but  upon 
the  award  of  a  peremptory  mandamus,  in  a  case  to  which  the  stat.  of  Anne 

(/)  Sect  1.  (m)  Sect.  ).  (n)  Sect.  7. 

(0)  Kynaaton  v.  Msyor  of  Skrtwhury^  T.  9  &  10  Geo.  II.,  MS.,  and  Str.  105).  8,  €. 
Ip)  Bull.  N.  P.  203.     See  Str.  1053. 

(g)  Wiffon  r.  ffolmei,  Say.  R.  110 ;  JS.  t.  Mapor  of  Stafford,  4  T.  R.  eSO. 
(r)  1  P.  Wms.  351 ;  Str.  1052 ;  R.  t.  ManchMter  and  Leeds  Railway,  3  Q.  B.  528;  1  & 
k  D.  338. 

(1)  See  People  v.  Champion^  16  JohnB.  Rep.  61. 
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does  not  apply,  a  writ  of*  error  was  holden  not  to  lie.(«)  It  appears 
from  the  wording  of  the  statute,  that  there  are  many  cases  to  which  it 
does  not  extend ;  therefore  in  all  those  cases  the  proceedings  most  have 
been  according  to  the  coarse  of  the  common  law.(^)  But  now,  by  stat. 
1  WilL  IV.  c.  21,  [30th  March,  1881,]  s.  2,  after  reciting  that  the  pro- 
visions contained  in  the  9th  Ann«  c.  20,  had  been  found  useful  and  con- 
venient, and  that  the  same  ought  to  be  extended  to  the  proceedings  on 
other  such  writs,  it  is  enacted,  that  the  several  enactments  contained 
in  the  said  statute  relating  to  the  return  to  writs  of  mandamus  and  the 
proceedings  on  such  returns,  and  to  the  recovery  of  damages  and  costs, 
shall  be  and  are  extended  and  made  applicable  to  all  other  writs  of 
mandamus  and  the  proceedinffs  thereon,  except  so  far  only  as  the  same 
may  be  altered  by  this  act.  These  alterations  are  as  follow: — The  4th 
aection,  reciting,  that  writs  of  mandamus,  other  than  such  as  relate  to 
the  offices  and  franchises  provided  for  by  the  9th  of  Anne,  are  some- 
times issued  to  officers  and  other  persons,  commanding  them  to  admit 
to  offices,  or  to  perform  other  matters,  in  respect  whereof  the  persons 
to  whom  such  writs  are  directed  claim  no  right  or  interest,  or  whose 
functions  are  merely  ministerial  in  relation  to  such  offices  or  matters ; 
and  that  it  may  be  proper  such  officers  and  persons  should,  in  certain 
cases,  be  protected  against  the  payment  of  damages  or  costs,  to  which 
they  mignt  otherwise  become  liable ;  enacts,  that  the  court,  if  it  shall 
Bee  fit,  may  make  rules  and  orders,  calling  not  only  on  the  person  to 
whom  such  writ  may  be  required  to  issue,  but  also  every  other  person 
having  or  claiming  any  right  or  interest  in  or  to  the  matter  of  such 
writ,  to  show  cause  against  the  issuing  of  such  writ  and  payment  of 
costs  of  the  application ;  and  upon  the  appearance  of  such  other  per- 
son, or  in  default  after  service,  to  exercise  all  such  powers  and  authorxh 
ties,  and  make  all  such  rules  and  orders,  applicable  to  the  case,  as  are 
or  may  be  given  or  mentioned  by  or  in  any  act  passed  during  this  ses- 
sion, for  giving  relief  against  adverse  claims  made  upon  persons  having 
no  interest  in  the  subject  of  such  claims,  [^ee  the  provisions  of  1  &;  2 
Will.  lY,  c.  58,]  provided,  that  the  return  and  issues  in  fact  or  in  law, 
ahall  be  made  and  joined  in  the  name  of  the  person  to  whom  the  writ 
is  directed ;  but  the  court  may  direct  the  same  to  be  made  and  joined  on 
the  behalf  of  such  other  person  as  may  be  mentioned  in  such  rules,  and 
in  that  case  Buck  other  person  shall  be  permitted  to  frame  the  return^ 
and  to  conduct  the  subsequent  proceedings  at  his  own  ex- 
panse; and  in  '''such  case,  if  any  judgment  shall  be  given  for  [  *1099  ] 
or  against  the  party  suing  such  writ,  such  judgment  shall  be 
^ven  against  or  for  the  person  on  whose  behalf  the  return  shall  be  ex- 
pressed to  be  made,  and  who  shall  have  the  like  remedy  for  recovery 
of  oosts  and  enforcing  iudgment,  as  the  person  to  whom  the  writ  shall 
have  been  directed,  might  and  would  otherwise  have  had.  The  pro- 
ceedings are,  by  the  5th  section,  not  to  abate  by  the  death,  resignation, 
or  removal  from  office,  of  the  person  making  the  return  under  the  autho- 
rity of  this  act,  and  peremptory  writ  may  be  directed  to  the  successor. 

(*)  Dean  <^  Dublin  v.  The  King,  in  error,  D.  P.,  2l8t  AprU,  1724,  1  Bro.  P.  C.  T3, 
Tomlin'g  ed. 

(t)  Boll.  N.  P.  204. 
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The  6th  section  is  general,  and  enacts,  that  in  all  cases  of  applicadon, 
for  any  writ  of  mandamus,  the  costs  of  such  application,  whether  ike 
writ  be  granted  or  refased,  and  also  the  costs  of  writ,  issued  and  ob^ed, 
shall  be  m  the  discretion  of  the  court,  who  are  to  order  by  whom,  and  to 
whom,  the  same  shall  be  paid.(u)  In  a  case  where  the  proceedings  had 
commenced  before  this  act  came  into  force,  the  court  refused  the  appli- 
cation for(a?)  costs.  Under  this  statute,  the  costs  may  be  obtained(y) 
by  a  distinct  motion  after  issuing  the  writ. 

The  stats.  9  Ann.  c.  20,  and  1  W.  IV.  c.  21,  ^tc  no  newer  to  a 
prosecutor  to  demur  to  the  return,  so  that  the  decision  of  the  court  as 
to  the  validity  of  the  return  might  be  reviewed  by  a  writ  of  error;  to 
remedy  whicn  the  stat.  6  &  7  Vict,  c  67  was  passed,  whereby  it  is  en- 
acted, that  in  all  cases  in  which  the  person  prosecuting  any  writ  of  man- 
damus shall  wish,  or  intend  to  object  to  the  validity  of  any  return 
already  made,  or  hereafter  to  be  made  to  the  same,  he  shall  do  so  by  way 
of  demurrer  to  the  same,  in  such  manner  as  is  now  used  in  personal  ac- 
tions :  and  thereupon  the  writ  and  return  and  demurrer  shw  be  enter- 
ed upon  record ;  and  such  further  proceedings  shall  be  thereupon  had 
as  upon  a  demurrer  to  pleadings  in  personal  actions ;  and  the  court  shaD 
thereupon  adjudge  either  that  the  return  is  valid  in  law,  or  that  it  is  not 
valid  in  law :  or  that  the  writ  of  mandamus  is  not  valid  in  law:  and  if 
they  adjudge  that  the  writ  is  valid  in  law,  but  that  the  return  th^etois 
not  valid  in  law,  then  and  in  every  such  case  they  shall  also  by  their 
said  judgment  award  that  a  peremptory  mandamus  shall  issue  in  that 
behalf:  and  thereupon  such  peremptory  writ  of  mandamus  may  be  saed 
out  and  issued  accordingly,  at  any  time  after  four  days  from  the  aigniiig 
of  the  said  judgment:  and  it  shall  be  lawful  for  the  said  courts  respec- 
tively, and  they  are  hereby  required,  in  and  by  their  said  judgment  to 
award  costs  to  be  paid  to  the  party  in  whose  favour  they  shall  therri^j 
decide  by  the  other  party  or  parties. 

By  sect.  2,  Whenever  any  such  judgment  as  is  hereinbefore  menti^med 
shall  be  giveui  or  whenever  issue  in  fact  or  in  law  shiH 
[  *1100  ]  *be  joined  upon  any  pleadings  in  pursuance  of  the  said  redt- 
ed  acts  or  either  of  them,  and  judgment  shall  be  given  theie- 
on  by  any  of  the  courts  aforesaid,  it  shall  be  lawful  foranyparlTtotlie 
record  in  any  of  such  cases  who  shall  think  himself  aggrieved  by  sndi 
judgment  to  sue  out  and  prosecute  a  vnrit  of  error,  for  the  purpose  of 
reversing  the  same  in  such  manner  and  to  such  court  or  courts  as  a  psrtj 
to  any  personal  action  in  the  said  court  may  now  sue  out  and  prosecste 
a  writ  of  error  upon  the  judgment  in  such  action ;  and  such  and  die  like 
proceedings  shall  thereupon  be  had  and  taken,  and  such  costs  awuded 
as  in  ordinary  oases  of  writs  of  error  upon  judgments  of  the  said  coortt 
respectively  m  personal  actions :  and  if  the  judgment  of  such  court  be 
reversed  by  the  said  court  of  error,  the  said  court  of  error  shall  there- 
upon by  their  judgment  not  only  reverse  the  same,  but  shall  also  h 
addition  thereto  give  the  same  judgment  which  the  court  whoee  judg- 

(«)  See  Reff,  r.  FaU,  1  G.  Jfc  D.  m  ;  1  Q.  B.  636 ;  Re^.  ▼.  Kelk,  1  G.  Jfc  D.  127 ;  1  Q.  B 
^0;  R§g,y.  CorparaUan  of  Newbury^  1  Q.  B.  761;  1  G.  A  D.  388 ;  and  see  i?«cry  t.  (^ 
peroHon  of  MalmeMhury^  3  Q.  B.  577. 

{%)  22.  T.  r»,  2  B.  A  Ad.  203.  (y)  R.  r.  Kwke^  5  B.  4  Ad.  1089 
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ttent  is  80  reversed  ought  to  have  given  in  that  hehalf ;  and  if  hj  their 
said  judgment  they  shall  award  that  a  peremptory  writ  of  mandamus 
shall  issue,  the  same  shall  and  may  accordingly  be  issued  by  the  proper 
officer  in  the  office  from  which  such  writs  issue,  as  the  case  may  be, 
upon  production  to  him  of  an  office  copy  of  the  said  judgment  of  the 
same  court  of  error ;  which  shall  be  his  authority  and  warrant  for  so 
doing:  Provided  always  that  bail  in  error  to  the  amount  of  fifty  pounds, 
or  such  other  sum  as  may  by  any  rule  of  practice  be  appointed  as  here- 
inafter provided,  shall  be  duly  put  in  within  four  days  after  the  allow- 
ance of  the  said  writ  of  error;  and  the  same  shall  afterwards  be  duly 
perfected  according  to  the  practice  of  the  court  wherein  the  said  origi- 
nal judgment  was  given,  otherwise  the  plaintiff  in  error  shall  be  deemed 
te  have  abandoned  his  writ  of  error,  and  the  same  shall  not  be  further 
prosecuted. 

And  by  sect.  8,  No  action  suit  or  other  proceeding  shall  be  com- 
menced or  prosecuted  against  any  person  for  anything  done  in  obedi- 
ence to  any  peremptory  writ  of  mandamus  issued  by  any  court  having 
authority  to  issue  writs  of  mandamus. 


*CHAPTER  XXIX.  [niOl] 

MASTER  AND  SERVANT. 

I.  Of  Actions  bt  Servants  against  theib  Masters,  for  the 

Reoovert  of  their  Wages,  p.  1101. 
IL  Of  the  Liabilitt  of  the  Master  in  respect  of  Contracts 

MADE  BY  THE  SERVANT,     p.  1104. 

m.  Of  the  Liabilitt  of  the  Master  i^  Respect  of  a  tortious 
Act  done  by  the  Servant,   p.  1106. 

IV.  Of  Actions  brought  ry  Masters  for  enticing  away  Appren- 
tices AND  Servants,  and  for  Injuries  done  to  their  Ser- 
vants,  p.  1111 ;  AND  HEREIN  OF  THE  ACTION  FOR  SEDUCTION. 

p.  1112;  Witness,   p.  1114;  Damages,  p.  1115. 


I.  Of  Aetiam  by  ServanU  against  their  MasterB^  far  the  Reewery  of 

their  Wages. 

If  a  person  retain  a  servant  under  an  agreement  to  pay  him  so  much 
by  the  oav,  month,  or  year,  in  consideration  of  the  service  to  be  per- 
formed, the  servant,  having  fulfilled  his  part  of  tlie  contract,  ma^  main- 
tain an  action  against  the  master,  or,  in  case  of  his  death,  against  his 
personal  representative,  for  a  breach  of  the  contract  on  the  part  of  the 
master.  The  form  of  action  will  depend  upon  the  nature  of  the  con- 
tract ;  if  the  contract  be  by  deed,  an  action  of  debt  or  covenant  must 
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be  brought  ;(1]  if  bj  parol,  (t.  e.  in  writing,  bat  not  a  specialty,  or 
verbal,)  an  action  of  debt  or  assumpsit. 

If  a  servant  be  hired  in  the  general  way,  without  mention- 
£  ^1102  ]  ing  the  *tirae,  that  is  a  general  hiring,  and,  in  point  of 
law,(a)  a  hiring  for  a  year. 

If  a  clerk  or  8ervant,(i)  engaged  at  a  fixed  salary,  payable  quarterly 
or  yearly,  resign  his  employment  in  the  middle  of  a  quarter,  he  la  not 
entitled  to  a  proportionate  part  of  his  salary.  But  where  there  has 
been  no  misconduct  on  either  side,  it  may  be  left  as  a  question  for  the 
jury,  whether  the  facts  of  the  case  raise  a  presumption  that  at  the  time 
of  the  resignation  there  was  an  understanding  that  a  payment  pro  raUl 
should  be  made. 

In  a  CBseie)  where  the  plaintiff,  commencing  his  service  in  March, 
1793,  servea  the  defendant,  an  army  agent,  in  the  capacity  of  his  clerk 
for  several  years,  until  December  23,  1826,  at  which  time  the  de- 
fendant, without  assigning  any  reason,  dismissed  the  plaintifi^  who  was 
willing  to  have  continued ;  it  appeared  that,  in  one  year  the  salary  had 
been  paid  quarterly,  but  for  the  last  six  years,  before  1826,  it  was  pud 
monthly :  it  was  holden,  that  there  was  an  implied  yearly  hiring,  and 
that  defendant  was  bound  to  pay  the  salary  up  to  the  ena  of  the  year, 
and  that  a  contract  in  writing  was  not  necessary.  So  where  the  con- 
tract was  to  serve  as  reporter  to  a  newspaper  for  one  whole  year  from 
a  certain  day,  and  so  from  year  to  year  to  the  end  of  each  year  com- 
menced, so  long  as  the  parties  should  respective! v  please;  it  was 
holden,  that  this  contract  could  only  be  terminated  at  the  end  of  a 
current  year.(c{)  A  commission  of  bankrupt  does  not  operate(6)  as  a 
dissolution  of  the  contract  of  hiring  between  the  bankrupt  and  his 
clerk.  In  the  case  of  domestic  servants,  the  rule  is  well  established, 
that  the  contract  may  be  determined  by  a  month's  notice  or  a  month's 
^^g^^'if)  A  master  may  discharge  his  servant  at  a  moment's  warn- 
ing for  misconduct,(^)(2)  e,  ^.,  for  being  absent  when  wanted,  Bleeping 
from  home  at  nieht  without  his  master's  leave ;  or  in  the  case  of  a  mer- 
cantile clerk,(A)  for  asserting  that  he  is  a  partner  in  the  business,  &e.(3) 

()  FaweeU  T.  Ca$h,  6  B.  A  Ad.  904 ;  3  Nev.  k  Man.  177 ;  pea  BaxUr  v.  Ifvrm^  7  Seott 
i.  801. 

(b)  Lambum  ▼.  Oruden,  2  M.  ^  Or.  263  ;  2  Scott,  K.  R.  533.  8ee  EuUman  r  Bcmbtem, 
2G.k?,  512  ;  Barley  ▼.  Bmmelly  1  M.  A  W.  506. 

[c)  Beetton  y.  Colly er^  4  Bing.  309;  12  Moore,  562. 
rf)  WiUiafM  V.  Bymt,  2  Nev.  k  P.  139 ;  7  A.  &  E.  177. 

[e)  Thoma9  v.  WUlianUy  1  A.  Jfc  E.  685  ,*  3  Nev.  k  Man.  546. 

\f)  Per  Littledale^  J.,  FawceU  v.  Coih,  6  B.  A  Ad.  908;  3  Not.  k  M.  177.  See  ifowtai 
V.  AbUtt,  2  Cr.  M.  &  R.  54. 

(y)  RobmtoH  v.  HindmaMy  B.  R.  London  SHtingt  after  M.  T.  41  Geo.  IH.,  fcafM,  C 
J.,  3  Esp.,  N.  P.  0.  236. 

(A)  Amor  y.  Fearon,  9  A.  ^  E.  548. 

(1)  If  a  feme  coyert,  without  anj  authority  from  her  husband,  contract  with  a  semat 
bf  deed,  the  servant,  haying  performed  the  service  stipulated,  maj  maintain  an  action  of 
aasnmpsit.     White  v.  Cuyler^  6  T.  R.  176. 

(2)  Champion  v.  HarUhome^  9  Conn.  564.  The  master  of  a  hired  servant,  whether  a 
minor  or  not,  cannot  inflict  corporal  punishment,  however  moderate.  MaihemM  v.  T^rng^ 
10  Conn.  466  ;  Commonwealth  v.  Baird^  1  Ashm.  267.  Misconduct  inconsistent  with  the 
relation  of  master  and  servant  wUl  Justify  the  master  in  terminatiDg  the  contract  of  ssr^ 
vice  at  any  time.    Singer  v.  BtCormiek^  4  Watts  k  Serg.  266. 

(3)  In  iareh  v.  BuUuon^  I  Wend.  514,  G.  J.,  Savage  says,  "Perhaps  the  master  would 


(2) 
N.R. 
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Bat  if  the  servant  has  not  been  guilty  of  misconduct  and  the  master 
discharges  him  without  warning,  the  servant  in  that  case  will  be  entitled 
to  a  month's  wages  beyond  the  wages  due  for  the  period  of  actual  ser- 
vice.(t)  YThere  a  servant  under  a  general  hiring  at  the  rate  of  so 
much  per  annum,  is  dismissed  for  misconduct,  he  cannot  recover(i) 
any  of  the  salary  of  the  current  year,  even  for  the  time 
^during  which  he  has  served.  Nor  is  it  necessary  that  a  ['^'llOS] 
master,  having  a  good  cause  of  dismissal,  should  either  state 
it  to  the  servant  or  act  upon  it ;  it  is  sufficient  if  the  cause  exist,  and 
the  servant,  is  not  entitled  to  object  that  it  is  not  the  cause  for  which 
he  was  dismissed.(Z)  But  it  is  otherwise  where  the  act  of  misconduct 
was  not  known  to  the  master  at  the  time  of  the  discharge,  as  it  could 
not  then  have  been  the  cause  of  it.(m) 

Where  a  person  performed  work  for  a  committee,  under  a  resolution 
entered  into  by  them,  "  That  any  service  to  be  rendered  by  him  should, 
at  a  certain  time,  be  taken  into  consideration,  and  such  remuneration 
be  made  as  should  be  deemed  right ;"  it  was  holden,(n)  that  an  action 
would  not  lie  to  recover  a  compensation  for  such  work,  the  resolution 
importing  that  the  committee  were  to  judge  whether  any  compensation 
was  due.  However  in  a  case  where  A.  agreed  to  enter  into  the  service 
of  B.,  and  wrote  to  him  a  letter  as  follows :  *^  I  hereby  agree  to  enter 
your  service  as  weekly  manager,  commencing  next  Monday ;  and  the 
amount  of  payment  I  am  to  receive  I  leave  entirely  to  you."  A* 
served  B.  in  that  capacity  six  weeks.  It  was  holden,(e>)  (Parkej  B., 
dissentiente)  that  the  contract  implied  that  A.  was  to  be  paid  something 
at  all  events  for  the  services  performed ;  and  that  the  jury  in  an  action 
on  a  quantum  meruit^  might  ascertain  what  B.,  acting  bond  fide,  ought 
to  have  awarded. 

Where  the  declaration  stated  a  contract  for  service  for  certain  wagee 
per  annum,  subject  to  be  determined  at  a  month's  notice,  and  alleged 
that  the  defendant  dismissed  the  plaintiff  without  a  month's  notice,  by 
means  whereof  plaintiff  lost  all  the  wages,  &;c.,  he  miffht  have  acquired 
from  being  continued  in  the  service ;  it  was  holden,(p)  that  the  plaintiff 
was  only  entitled  to  recover,  as  damages,  wages  for  one  montn ;  and 
that  the  arrears  of  salary,  due  to  him  at  the  time  of  dismissal,  could 
only  be  recovered  in  indebttatus  €t$9ump9tt  for  work  and  labour.     But 

!t)  Per  Kenyon,  G.  J.,  in  Robwucn  y.  Bmdnum,  ubi  tup, 
k)  Turner  v.  Eobimon,  5B.k  Ad.  789;  2  NeT.  k  M.  829. 
(l)  Sidffway  v.  Hungerford  Market  Company ,  3  A.  ^  E.  171 ;  4  Ner.  k  M.  797. 
(m)  Ctueone  ▼.  Skinner,  11  M.  k  W.  161.        (n)  Taylor  t.  Brewer,  1  M.  6  S.  290. 
(o)  Bryant  v.  FUyht,  6  M.  ft  W.  114. 
(p)  Hartley  y.  Barman,  3  P.  ft  D.  567 ;  11  A.  ft  E.  798. 

be  justifiable  in  turning  away  a  serrant  tnthout  ecmpeneation,  wbo  refused  to  obey  his 
lawful  and  reasonable  commands.''  If  a  servant  hired  for  a  certain  time,  leave  his  mas- 
ter without  cause,  declaring  that  he  will  work  no  more  for  him,  the  master  is  not  bound 
to  receive  him  again  if  he  return;  nor  can  the  servant  receive  a, pro  rata  compensation. 
Lantry  v.  Farke,  8  Co  wen,  63 ;  and  see  Mareh  v.  Rultseon,  1  Wend.  614.  Where  the  rule 
was  in  a  woollen  factory  in  Andover,  and  some  other  neighboring  factories,  that  no  per- 
son employed  should  leave  the  service  without  giving  a  fortnight's  notice — a  weaver, 
who  did  not  know  this  rule,  and  who  worked  without  any  agreement  as  to  terms  ox 
serrice,  but  was  paid  by  the  yard^  is  not  liable  for  leaving  without  notice.  Stevene  v. 
Beevee,  9  Pick.  198. 
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a  BerYanty(j)  under  a  quarterly  hiring,  improperly  dismiflsed  in  the  mid- 
dle of  a  quarter,  and  who  tendered  himfielf,  but  was  not  allowed  to 
serve  through  the  remaining  part  of  the  quarter,  cannot  reooyer  wagea 
for  such  part  in  an  action  of  indebitattM  €UMump9it  for  work  and  labour 
commenced  before  the  quarter  ended.  If  the  contract  be  the  usual  one 
for  a  year,  determinable  at  a  month's  notice,  the  seryant,  if  improperly 
turned  away,  cannot  recover  on  a  count  stating  the  contract  to  be  for 
an  entire  year ;  and  he  cannot  recover  on  a  common  count  for  wages 
for  any  further  period  than  that  during  which  he  Berved.(r) 
[  *1104  ]  ^However,  where  the  plaintiff  a  domestic  servant,  entered 
into  the  defendant's  service  on  the  19th  November,  and  on 
the  15th  January  her  mistress  caused  her  to  be  taken,  on  a  charge  of 
stealing,  before  a  magistrate,  who  remanded  her  till  the  20th,  when 
she  was  discharged.  On  the  22nd,  the  plaintiff  went  to  demand  her 
clothes  and  waees,  including  IL  1«.  in  lieu  of  a  month's  warning.  The 
defendant  tendered  her  2L  2«.  for  the  two  months'  actual  service,  but 
refused  to  pay  the  additional  guinea.  It  was  holden(«)  that,  inasmuch 
as  such  placing  the  plaintiff  in  custody  was  no  dissolution  of  the  con- 
tract,  the  plaintiff  was,  under  the  circumstances,  entitled  to  wages  for 
the  third  month,  which  had  been  entered  upon ;  and  that  the  whole 
might  be  recovered  under  the  common  count  for  work  and  labour. 
Where  to  an  action(^)  for  wrongfully  discharging  the  plaintiff^  the  de- 
fendant pleads  only  payment  of  money  into  court,  he  cannot  prove 
in  mitigation  of  damages,  that  he  discharged  the  plaintiff  for  miscon- 
duct, for  evidence  of  such  facts  would  be  a  bar  to  the  right  to  recover, 
which  was  admitted  by  the  plea. 

A  master(ti)  is  not  liable  to  his  servant  for  injuries  received  by  him 
in  consequence  of  the  breaking  down  of  an  overloaded  van,  (conducted 
by  another  servant,)  in  which  the  servant  is  travelling  on  his  master's 
business.(l) 

(q)  Smith  t.  Hojfward,  7  A.  ^  B.  644 ;  2  Nev.  k  P.  432. 

(r)  Per  Lord  TttUtirden^  G.  J.|  in  Arehard  r.  Hofnor,  3  0.  Jfc  P.  349.  A  decisioB  appioTci 
of  and  preferred  to  that  of  Lord  SUmborough  in  OondM  t.  Pontigwy^  4  Campb.  375,  by 
Court  of  Q.  ^.  iSmUh  y.  Haytoard,  2  Nev.  a  P.  432 ;  7  A.  &  E.  544. 

U)  Smith  Y.  King^ord,  3  »cott,  279.  (t)  Speck  T.  PhiUwt,  5  M.  ft  W.  379. 

(m)  Fne$aey  ▼.  PowUr,  3  M.  ft  W.  1. 

Q)  It  has  been  held  that  a  master  who  uses  due  care  in  the  selection  and  eniplojiDeBt 
of  nis  servants,  is  not  responsible  to  one  of  them  for  an  injury  received  from  the  cardess- 
ness  of  another,  while  employed  in  the  master's  service.  FarweU  v.  Boston  j-  Wvrttitv 
M.  R.  Co,f  4  Mete.  49 ;  PreifUy  v.  Fowler^  3  M.  ft  W.  1 ;  Brown  v.  MaxwM^  6  Hill,  591 1 
Hutehiimim  v.  York^  NeweattU  j-  Bwrwiok  R,  Co,^  5  Bxch.  343 ;  ifoore  v.  Strndbont^l 
Mich.  519;  Noy$9  v.  Smith,  2  Williams,  Verm.  Rep.  59 ;  Dtgg  v.  Midland  Co.  Rmkng, 
21  Jnr.  395,  5  Amer.  Law  Reg.  500 ;  RohorU  v.  Smithy  21  Jur.  469.  This  whole  snlgect 
has  been  fully  and  learnedly  discussed  in  the  following  opinion.  "  The  only  way  left  for 
definiug  the  supposed  duty,  is  to  allege  that  employers  are  liable,  where  any  of  those 
employed  by  them  are  injured  by  the  carelessness  of  their  feUow  laborors.  Though  tUs 
proposition  has  never  been  decided  upon  by  this  Court,  it  has  often  been  considered  else- 
where, and  decided  in  the  negative,  and  we  know  of  but  one  case  that  seems  to  affim 
It.    Stevmt  V.  The  Miami  R.  22.,  20  Ohio  Rep.  415. 

It  has  been  decided  in  the  negative  in  cases  relating  to  those  employed  in  ronn&g 
railroad  cars.  1  McMullen,  385 ;  3  Gush.  260;  4  Met.  49;  5  Exch.  Rep.  343;  6  Bart. 
R.  (Sup.  C.)  231 ;  15  Id.  574;  in  navigating  vessels,  2  Richardson,  455 ;  in  driving  t 
wagon,  3  Mees.  ft  W.  1 ;  in  building,  5  Exch.  R.  354,  6  Hill,  592 ;  and  in  fhctories,  < 
Gush.  75 ;  and  such  is  the  rule  even  when  the  careless  one  is  the  superior  of  the  other, 
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The  statutes  20  Geo.  IL  c.  19,(x)  6  Geo.  IIL  c.  25,  and  4  Geo.  IV. 
c.  34,  give  powers  to  justices  .to  determine  complaints  between  mas- 
far)  Explained  bj  stat  6  A  6  Yict.  c.  1. 

or  has  a  special  duty  to  perform  upon  wiiich  the  safety  of  the  others  depend.  Where 
we  find  a  road  so  weU  beaten  it  is  easy  to  follow  it,  and  its  beaten  character  is  an  indi- 
cation that  we  may  follow  it  with  safety.  We  shall  trust  to  this  indication  sustained  as 
it  is  by  reasons  which  hare  been  so  fuUy  expressed  by  others  that  we  can  do  little  else 
than  repeat  them. 

The  role  announced  by  these  cases  is,  that  where  several  persons  are  employed  to 
attend  to  the  same  general  serrice,  and  one  of  them  is  izgured  from  the  carelessness  of 
another,  the  employer  is  not  responsible. 

On  what  principle  can  a  contrary  rule  be  founded?  The  maxim  We  utere  tuo  ut  aUm^ 
um  nan  Imdat  does  not  apply,  for  that  is  the  most  general  of  all  rules  intended  to  define 
the  duties  of  those  who  hare  no  other  relation  than  contiguity  and  common  humanity. 
It  is  intended  as  the  general  rule,  defining  the  general  relation  of  man  in  society,  and  not 
any  of  the  special  relations  which  must  have  their  own  rules  depending  upon  their 
special  character.  Our  question  Is  therefore  reduced  to  this :  What  is  there  in  the  special 
relation  of  master  and  servant  from  which  a  contrary  rule  can  be  deduced  ? 

With  us  this  relation  is  always  instituted  by  a  contract^  and  to  that  we  must  look  for 
the  principal  terms  by  which  it  is  defined.  The  contract  defines  the  duty  of  each  party ; 
and  as  we  do  not  find  that  the  duty  which  is  now  insisted  on  was  made  a  part  of  the 
contract,  we  infer  that  it  has  no  existence. 

But  it  must  be  conceded  that  many  of  the  relations  of  life  are  instituted  In  the  most 
general  terms,  and  that  the  special  duties  of  each  party  are  so  well  understood  in  society 
that  they  are  left  entirely  undefined  in  the  contract,  and  each  is  presumed  to  have  under- 
taken them  without  their  being  formally  specified.  Certainly  no  one  will  pretend 
that  the  duty  here  insisted  upon  has  in  this  way  become  part  of  this  contract ;  for  no 
one  so  understands  it,  and  no  one  would  so  contract  if  requested.  There,  is  therefore, 
no  way  left  but  to  allege  that  the  law  has  made  it  a  duty  of  a  master  to  see  that  his 
servants  do  not  injure  each  other  by  their  carelessness.  There  is  no  statute  of  this 
purport,  and  therefore  the  allegati6n  must  be  that  it  is  a  part  of  the  common  law.  But 
the  common  law  consists  of  the  general  customs  of  the  people,  and  of  the  maxims  and 
principles  on  which  they  act;  and  it  is  conclusive  against  the  rule  contended  for,  that  it 
has  never  been  found  among  these  and  it  is  not  dedncible  from  them. 

But  the  duty  insisted  upon  is  substantially  one  of  protection,  which  cannot  exist  with- 
out implying  the  correlative  one  of  dependence  or  subjection.  The  relations  of  husband 
and  wife,  parent  and  child,  are  in  law  relations  of  protection  and  dependence ;  and  there 
are  those  which  are  so  in  fact;  as  where  a  weak-minded  person  submits  himself  to  th* 
direction  of  another ;  and  here  the  law  interferes  to  protect  against  an  undue  exercise 
of  influence  and  power.  And  there  are  others,  as  the  Sunday  lawtf  and  the  laws  regu- 
lating the  hours  of  labor  in  particular  occupations  whereby  the  law  protects  men  against 
the  £inger  arising  from  undue  competition;  but  the  strictness  used  in  defining  this  rela- 
tion as  belonging  to  special  cases,  implies  that  it  has  no  wider  existence. 

There  is  no  reUtion  of  protection  and  dependence  between  master  and  servant,  or  of 
confidence  in  the  institution  of  the  relation ;  we  speak  not  of  master  and  apprentice. 
The  servant  is  no  Roman  client  or  feudal  villein  with  a  lord  to  protect  him ;  both  are 
equal  before  the  law,  and  considered  equally  competent  to  take  care  of  themselves,  and 
rerj  often  the  servant  is  the  more  intelligent  of  the  two. 

The  argument  that  the  law  implies  a  warranty  that  one  servant  shall  not  be  injured 
by  the  carelessness  of  another,  is  only  another  way  of  stating  the  proposition,  that  the 
law  imposes  the  duty  of  protection;  and  it  must  be  set  aside  by  the  same  answer. 

And  what  would  be  the  value  of  such  a  rule  ?  If  it  exists  at  all,  it  must  grow  out  of 
the  relation,  and  affect  all  persons  standing  in  it,  and  this  would  change  all  our  ideas 
concerning  the  relation  of  master  and  servant.  Eveiy  man  must  have  his  own  business, 
whether  as  master  or  as  servant,  and  there  is  no  business  without  its  risks.  Where  many 
servants  are  employed  in  the  same  business,  the  liability  to  injury  fh>m  the  carelessness 
of  their  fellows,  is  but  an  ordinary  risk,  against  which  the  law  fhmishes  no  protection 
but  by  an  action  against  the  actual  wrong-doer.  It  would  violate  a  law  of  nature  if  it 
should  provide  an  immunity  to  any  one,  against  the  ordinary  dangers  of  his  business, 
and  it  would  be  treating  him  as  incapable  of  taking  care  of  himself. 

If  we  declare  that  workmen  are  warranted  against  such  carelessness,  then  the  law 
places  all  careless  men,  which  means  all  badly  educated  or  badly  trained  men,  and  it 
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ters  and  servants,  and  between  masters,  apprentices,  artificers,  and 
others. 


II.  Of  the  LiabUity  of  the  Master  in  respect  of  Contracts  made  htf  iU 

Servant. 

A  contract  made  by  a  servant  acting  under  the  ezpres8(y)  authority 
of  the  master,  is  binding  on  the  master.  And  the  same  mle  holds, 
where  the  servant  acts  under  an  implied  authoritj.(l)  The  defend- 
ant,(2i)  who  was  a  dealer  in  iron,  sent  a  waterman  to  the  plaintiff  fcff 
iron  on  trust,  and  paid  for  it  afterwards.  He  sent  the  same  waterm&n 
a  second  time,  with  ready  money,  who  received  the  goods,  but  did  not 
pay  for  them.  Prattj  0.  J.,  ruled,  that  the  sending  the  waterman  on 
trust  the  first  time,  and  the  defendant  paying  for  the  goods,  was  gimg 
the  waterman  a  credit  so  as  to  make  the  defendant  liable  upon  the 

(y)  F.  N.  B.  120,  G.  (2)  Hazard  7.  TrtadmeUy  Str.  50e. 

places  even  those  who  have  not  acquired  a  reputation  for  care^  under  the  ban  of  at  least 
a  partial  exclusion  from  all  work.  And  this  is  the  ordinary  result  of  all  undue  attempts 
to  protect  bj  law  one  daas  of  cltisens  against  another.  It  is  done  at  a  practical  »(ri- 
fice  of  liberty  on  the  part  of  those  intended  to  be  protected,  and  to  the  embamsncit 
of  the  common  business  of  life,  by  imposing  upon  the  people  a  rule  of  a  new  and  uoosoil 
character,  which  may  require  half  a  century  to  become  fitted  like  a  custom,  and  adapted 
to  Uie  customs  already  existing,  which  it  does  not  have  the  effect  of  annulling.  If  ttis 
were  the  rule,  it  would  embarrass  the  conduct  of  all  business,  where  any  risk  is  to  b« 
run.  How  could  a  sailor  be  ordered  aloft  in  a  storm,  without  the  employers  being  liablt 
to  the  charge  that  the  captain  had  shown  want  of  proper  skill  and  care  in  giTing  neb 
an  order,  in  the  circumstances  ?  How  could  the  wearied  laborer  be  allowed  to  ride 
home  with  the  drirer,  without  danger  that  the  employer  should  be  called  to  accoeatftr 
an  accidental  tilting  of  the  cart. 

And  such  a  rule  could  have  very  little  application  to  great  corporations,  for  they  wtdd 
immediately  act  on  the  maxim,  eonventio  vincU  Ugem^  and  provide  against  it  in  their  00a- 
tracts.  But  it  would  serve  to  embarrass  the  more  private  and  customary  relations,  aad 
be  the  source  of  abundant  litigation."  Ryan  v.  CwmherUnd  Valley  RaUroad^  13  Peob 
State  Rep.  384 ;  11  Harris,  384 ;  3  Amer.  Law  Reg.  600,  per  Lowrk^  J. 

( 1 )  No  power  can  be  inferred  from  a  relation  of  master  and  servant,  by  which  the 
latter  can  bind  the  former,  ifoorv  v.  Sickle^  3  Dev.  244.  A  master  will  have  the  adTU- 
tage  of  his  servant's  contracts  in  the  same  manner  as  he  shall  be  bound  by  then  in  rela- 
tion to  those  matters  within  the  scope  of  his  authority.  Daimon  v.  Chhurm^  1  Pick  4iC 
481.  But  the  act  of  a  servant  binds  his  master  only  when  done  in  the  coarse  of  tbe 
business  committed  to  him  or  within  the  soope  of  an  authority  specially  delefited. 
JTams  V.  Piptr^  4  Watts,  223.  A  note  signed  by  a  clerk  in  a  store  for  his  employer,  doe> 
not  bind  his  principal  without  proof  of  special  authority,  lb.  The  agent  of  a  cofopaif 
engaged  in  digging  for  salt  water,  who  has  the  general  superintendence,  may  bind  tbea 
for  such  articles  as  are  suitable  for  boarding  and  clothing  the  hands.  TomUiuim  t.  ^- 
Uity  3  Blackf.  436.  When  the  sgent  of  a  paper-mill,  "to  make  sale  of  the  paper aed 
collect  stock,"  bought  a  bale  of  cloth  on  credit,  intending  to  sell  it  at  a  proltfer^ 
common  benefit,  in  exchange  for  rags,  and  gave  a  note  in  the  company's  name;  held, 
the  owners  were  not  bound.  ThomoM  v.  Harding^  8  Greenl.  417.  Where  the  aetcofi- 
plained  of  was  not  done  by  the  defendant  himself,  the  relation  of  master  and  semot 
must  subsist  between  him  and  those  by  whose  instrumentality  the  work  was  dooc,  ia 
order  to  render  the  defendant  liable.  ir*6Wre  v.  ^onl,  1  Dutch.(N.J.)Rep.25e.  T1ker^ 
sponsibility  of  a  master  for  the  tortious  acts  of  his  servant,  grows  out  of,  is  measured  hf, 
and  begins  and  ends  with  his  control  over  them.  lb.  If  a  committee-man,  of  a  snsi- 
cipal  corporation,  orders  a  lawftil  act  to  be  done,  and  the  work  is  done  so  as  to  oecaaisB 
an  actionable  ii^ury,  by  workmen  under  the  immediate  superintendence  and  directiaa 
of  another  ofBcer  of  the  corporation,  not  appointed  or  controlled  by  the  committee-Baa, 
snch  committee-man  is  not  liable  for  the  iigury  resulting  ftom  doing  the  werk.   Ik 
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second  ooatract.    In  an  action  by  a  piiblican,(a)  for  beer  sold,  it  ap» 
peared  that  the  defendant  had  dealt  with  the  plaintiff  on 
credit,  and  paid  him  several  sums  for  *beer;  at  length  the  [  "^1105  ] 
defendant  gave  notice  to  the  plaintiff's  servant,  who  brought 
the  beer,  that  he  would  pay  for  the  beer  as  it  came  in.    The  defence  to 
the  present  action  was,  that  the  defendant  had  paid  the  servant.   Lord 
JEldony  G.  J.,  thought  the  defendant  was  liable :  for,  as  the  change  in 
the  usual  mode  of  dealing  had  been  suggested  bj  the  defendant  him- 
self, and  as  he  had  personal  dealings  with  the  master,  in  a  particular 
mode,  notice  to  the  servant  alone  of  a  change  in  that  mode  would  not 
be  sufficient;  the  defendant  must  show  that  the  master  himself  had 
notice  of  it,  or  he  could  have  no  defence  to  the  action.     In  an  action 
on  a  farrier's  bill,(ft)  it  appeared  that  the  defendant,  by  an  agreement 
with  the  groom,  allowed  him  five  guineas  a-year,  for  which  be  was  to 
keep  the  horses  properly  shod,  and  furnish  them  with  proper  medicines 
when  necessary.    Lord  Kenyan  said,  that  it  was  no  defence  to  the  ac- 
tion, unless  the  plaintiff  knew  of  this  agreement,  and  expressly  trusted 
the  groom.     That  if  the  servant  buys  things  which  come  to  his  mas- 
ter's use,  the  master  should  take  care  to  see  them  paid  for;  for  a 
tradesman  has  nothing  to  do  with  any  private  agreement  between  the 
master  and  servant.    But  where  an  express  authority  is  not  given  by 
the  master,  and  from  the  nature  of  the  case  an  authority  cannot  be 
implied^  the  master  is  not  liable.     Hence,  where  the  chaise  of  the  mas- 
ter had  been  broken  by  the  negligence  of  his  servant,(<?)  and  the  ser- 
vant desired  a  coachmaker,  fv?M  nod  never  been  employed  by  the  master^ 
to  repair  it,  which  was  accordingly  done,  and  the  master  refusing  to 
pay  the  amount  of  the  bill  sent  m  by  the  coachmaker,  he  insistea  on 
retaining  the  chaise  as  a  lien ;  Lord  EUenboroughf  C.  J.,  was  of  opinion, 
that  the  coachmaker  was  not  entitled  so  to  retain  it ;  for  whatever 
clidm  of  that  sort  he  might  have,  he  must  derive  it  from  legitimate  au- 
thority ;  that  unless  the  master  had  been  in  the  habit  of  employing  the 
tradesman  in  the  way  of  his  trade,  it  should  not  be  in  the  power  of  the 
servant  to  bind  him  to  contracts  of  which  the  master  had  not  any 
knowledge,  and  to  which  he  had  not  given  any  assent.     It  was  the  duty 
of  the  tradesman,  when  he  was  employed,  to  have  inquired  of  the  prin- 
cipal, whether  the  order  was  given  by  his  authority;  but  having  ne- 
flected  to  do  so,  the  master  was  not  liable  to  the  demand,  and  the 
etainer  of  the  chaise  was  unlawful.     When  the  master  is  in  the  habit 
of  paying  rea(hr  money  for  articles  furnished  in  certain  quantities  to 
his  family,((2)  if  the  tradesman  delivers  other  eoods  of  the  same  sort  to 
the  servant,  upon  credit,  without  informing  tne  master  of  it,  and  the 
latter  goods  do  not  come  to  the  master's  use,  the  master  is  not  liable. 
A  master  contracted  with  a  tradesman  to  serve  him  with  articles  for 
ready  money,(e)  and  the  master  gave  his  servant  money  to 
pay  for  the  ^articles,  which  was  done  accordingly;  after  [*1106] 

[a)  OmUandy,  Freeman^  3  Bgp.  N.  P.  G.  86. 
\b)  Prtdout  T.  AM^  1  Esp.  N.  P.  G.  360. 

\e)  Hiteoz  r.  Qrunwood^  4  Bsp.  N.  P.  G.  174.    See  Maunder  y.  Cmytn^  2  SUrk.  N.  P. 
O.  281. 

(d)  Ptaree  T.  Rogen^  3  Bsp.  N.  P.  G.  214.    See  also  1  Show.  96. 

(e)  Stubbing  y.  HemtZj  Peake's  N.  P.  G.  47. 

voii.  II. — 82 


»ome  tiiMy  die  OMUitet  turned  ewsy  his  aervuit  and  took  snotlMr, 
to  whom  he  gave  money  as  before:  the  seocmd  servant  did  not  pay 
the  tradesman,  and  afterwards  ran  away:  an  action  having  been 
brought  by  the  tradesman  against  the  master ;  it  was  holden^  that  the 
master  was  not  liable  to  pay  the  money  agwi«(l^  If  «  per8on(/)  keep- 
ing Uyery-stables,  and  having  a  horse  to  sell,  direct  his  sorant  not  to 
warrant  him,  and  the  servant  does  nevertheless  warrant  him,  stiU  the 
master  is  liable  on  the  warranty,  because  the  servant  was  acting  witUn 
the  general  scope  of  Us  anthonty,  aad  the  public  cannot  be  snppoeei 
to  be  cognisant  of  any  private  conversatien  between  the  msAter  sod 
servant :  hot  if  the  owner  of  a  hone  were  to  send  «  strangnr  to  a  &ir, 
with  express  directions  not  to  wanrant  the  hone,  and  the  lattar  acted 
contrary  to  the  orders,  the  purchaser  could  only  have  reconree  to  tbe 
person  lAo  actually  sold  the  horse,  and  the  owner  weuld  not  he  lisUs 
en  the  warranty,  because  the  servant  was  not  acting  within  the  soope 
of  his  empliqrment.  A  horse-dealer's  servant,(^)  sent  to  deliver  s 
horse  to  a  purchaser,  was  held  not  to  have  rendered  his  master  lubie 
by  warrantmg  the  horse  on  delivery ;  for  a  warranty  by  a  persoa  ea« 
trusted  merely  to  deliver  is  not  priind  facie  binding  en  tbe  pnndpslf 
but  an  express  authority  must  be  shawnd(2) 


HL  Of  the  LtahUity  afthe  Mtuter  in  reepect  <f  a  tartiaue 

Act  done  hy  the  Servant 

An  action  on  the  case  will  lie  against  a  master  tor  eai  kgmy  dote 
through  the  negliaence  or  unskilfuineBS  of  the  servant  acting  m  Ui 
master^s  employ.(o)    As  where  the  servants  of  «  carman  ran  over  a 


» 


/)  Per  Mhunt,  J.,  in  Fmn  V.  Arrifofi,  8  T.  B.  1$(k 

Woodm  ▼.  Bur/ord,  2  Gr.  k  M.  391,  per  BayU^,  B.    See  <mte,  p.  655. 
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(1)  It  WM  said  bj  Lord  Kmyony  In  this  cam,  tbat  If  the  mmster  emplq^s  die  Kmit 
Stij  tbiagi  on  credit,  he  will  be  liable  to  irlialever  esEtent  the  eerva&t  ehaU  pM^e  Ul 

credit. 

A  jouneTmaii  to  a  baker  was  holden  a  eood  witness  to  prove  the  deUvetj-of  braid 
to  the  defendant,  {Adamu  y.  2>avM,  3  Esp.  N.  P.  C.  43.  JSldon^  G.  J.,)  without  a  relesK^ 
in  a  case  where  there  was  not  any  evidence  of  any  tnage  for  the  jomncymaa  to  reetiit 
the  money  for  the  bread  delivered.  A  clerk  who  raoeAvM  ttoneyfor  his  mastar  is  a 
good  witness  to  prove  that  he  has  paid  it  over  to  his  master,  ex  meeniiate  rm,  withMi 
release.  Matthew  v.  HaydoHy  2  Esp.  N.  P.  0.  508.  A  person  who  had  been  aathoriM^ 
by  plain tiif  to  receive  money  due  to  him  from  defendant  t>n  an  acconnt,  and  fasd^ircB  t 
Receipt  for  the  same,  is  incompetent  to  prove  that  vo  money  was  paid  to  hia.  JWIr  «. 
Wheeleek,  10  Pick.  135.    Text  and  note  to  former  edition, 

(2)  An  authority  to  sell,  imports  commonly  an  aothori^  to  warrant,  for  that  is  a  vsbmI 
particular  in  sales.  Santfford  V.  Htuufyj  23  Wend.  260 ;  JYeUon  v.  Courmff,  6  HDl,  SS7 ; 
Coeke  V.  Campbell  ^  StiMf  13  AI.  2S6.  But  an  agency  to  convey  nsd  deliver  an  aiicK 
will  not  anthorise  a  sale  of  it.    FKmell  v.  Brnk^  4  fitrobhast,  4U. 

(3)  A  master  toaj  be  rendered  liable  to  proceedings  of  a  criminal  nature,  l^  the  actt 
of  his  servant.  See  on  this  subject,  AUomejf-Oeneral  v.  RiddeUy  2'Tyrwh.  523;  Jt  v. 
Outch^  1  M.  6  Malk.  437 ;  JS.  v.  Dixtm^  4  Gampb.  12 ;  R.  v.  Almm^  6  Bnrr.  2686.  The 
owner  of  sheep  is  liable  to  the  purchaser  for  the  fraud  of  his  agent  in  selling  tkBf 
knowing  thc(y  were  diseased,  although  snch  owner  had  no  notice  of  it>  Jefri^  v.  Biff- 
loiOy  13  Wend.  618.  A  postmaster  is  liable  for  the  acts  of  one  whom  he  permits  to  ksve 
the  custody  of  the  mail  in  his  office,  not  being  sworn  aecordh^  to  law.  jBuAm  t.  f3- 
Uamtonf  2  Fairf.  495. 


boy  in  tiie  8treetB,(A)  apd  maimed  liuii  hj  negligence ;  an  action  vaa 
brought  against  the  master,  and  the  plaintiff  recovered.     So  where  the 
servant  pf  A.,(t)  vrith  his  cart,  ran  against  the  cart  of  B.,  which  pon- 
tained  a  pipe  of  wine,  whereby  the  wine  was  spilled ;  an  action  was 
brought  agamst  A.,  the  master,  and  holden  to  be  maintainable. 
An  action  cm  the  case  is  the  proper  remedy  for  an  *injnry  of  [*1107] 
this  kind,  and  not  an  action  of  trespass.  (Ar)(l)    In  these  oases, 
if  the  declaration  state  that  the  defendant  (the  master)  negligently 
drove  his  cart,(/)  &c.,  it  will  be  supported  by  evidence  that  tihe  defen- 
dant's servant  drove  the  cart.    To  an  action  on  the  case  against  several 
partners(m)  for  negl^ence  in  their  servant,  wherehy  tne  plaintiff's 
goods  were  lost,  it  cannot  be  pleaded  in  abatement  that  there  are  other 
partners  not  named.     Having  stated  the  cases  in  which  the  law  con- 
siders the  master  as  responsible  for  the  injurious  aet  of  his  servant^  it 
may  be  proper  to  observe,  that  where  the  servan:t  commits  a  m^ul 
trespass,  without  the  direction  or  assent  of  the  master,  an  action  of 
trespass  will  not  lie  against  the  master;  in  suchcase(n)  the  servant  only 
is  liable.(2)    As  if  a  servant,(o)  authorized  merely  to  distrain  cattle 
damage  feasant,  drives  a  horse  from  the  highway  into  hia  master's  close, 
and  there  distrains  it.     So  where  a  servant  of  the  defendant  wilfully 
drove  the  defendant's  chariot  against  the  plaintiff *s  chaise  ;{p)  an  ac- 
tion of  trespass  having  been  brought  against  the  defiHidant,  it  appeared 
in  evidence,  that  the  defendant  was  neither  present  at  the  time  when 
the  injury  was  committed,  nor  had  he  in  any  manner  directed  or  as- 
sented to  the  aet  of  his  servant ;  it  was  holden,  that  the  action  could 
not  be  maintained.     If  a  servant  driving  a  carriage,  in  order  to  effeet 
some  purpose  of  bis  own,  wantonly  strike  the  horses  of  another  person^ 
and  produce  t^e  accident,  the  master  will  not  be  liable.    But  if,  in 
order  to  perform  his  master's  orders,  he  strikes,  but  injudiciously,  and 
in  order  to  extricate  himself  from  a  difficulty,  that  will  be  negligent  and 
careless  conduct,  for  which  the  master  will  be  liable,(;)(8)  being  an  act 

(h)  1  Bajm.  739,  ex.  rel  M'ri  PUca.  (t)  Ih. 

k)  MorUy  ▼.  OaHford,  2  H.  Bi.  443.  (/)  Bruek^r  v.  Fromoi^,  -6  T.  B.  659. 

m)  MUehell  v.  TarlnUt  and  othtrt^  5  T.  B.  649.     See  2  Bos.  k  Pol.  N.  B.  365. 
(n)  See  judgment  of  Pottef on,  J^,  in  Ly^nt  ▼.  Martm,  8  iL.  It  B.  512. 

(0)  Lyons  T.  Martin,  HA.kK  512.  (p)  M'Manut  v.  Orick^ty  1  Bast,  K)6.. 
{q)  Per  Cur.  Croft  ▼.  AUiton,  4  B.  &  A.  592. 

(1)  See  1  Parsons  on  Contr.  86-92 ;  2  Greenl.  on  Evid.  ]  68. 

(2)  Bat  he  is  not  liable  for  torts  done  by  bis  servants.   Fury^r  y.  Tkomp§cn^  5  Hkimph. 

Zdi]  Campbell  v.  Stairt,  2  Mnrph.  389.    A  senrant  doing  an  nnlawftil  act  in  bis  master's 

service,  knowing  it  to  be  such,  is  personallj  amenable  to  the  laws.    TU  State  t.  Walker^ 

4  Shep.  241.     A  master  having  an  insufficient  dam  across  a  stream  of  water,  orderadihis 

servant  to  shut  the  gate,  and  keep  it  shnt  urtil  ordered  to  raise  it.    The  servant  obeyed 

the  order,  by  means  whereof  the  water  was  raised  so  high  that  the  dam  broke  awajj  and 

an  injury  was  done  to  a  third  person.    Held,  that  the  servant  was  not  liable.    JaiU  v. 

Caverly,  7  N.  Hsunp.  215.    But  this  liability  does  not  extend  to  acts  committed  bf  the 

servant  out  of  the  coarse  of  his  employment    Foeter  v.  Eaeez  Bank,  17  Mass.  479,  510 ; 

Kerns  v.  Pip^t^  4  Watts,  222 ;  WHeon  v.  Peverie,  2  N.  Hamp.  543 ;  Srown  v.  Purvianee,  2 

Har.  k  Gill,  316.    A  master  is  not,  in  general,  responsible  for  a  wilful  and  unauthocized 

trespass  committed  by  the  servant  in  his  employ.    Marrie  v.  Nteholae,  5  Munf.  483. 

(3)  "  It  is  a  general  rule,  that  a  principal  is  civilly  liable  for  the  neglect,  fraud,  deceit, 
or  other  wrongfal  act  of  his  agent,  in  ^e  course  of  his  employment,  though  the  principal 
did  not  authorise  the  spedfic  act;  but  the  liability  is  only  for  acts  committed  in  the 
coarse  of  the  agent's  employment.    Loeke  v.  Stevrne  emd  auaikerj  1  Metcalf,  560.   Thig 
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done  in  pursuance  of  tlie  master's  employment.  Where  an  injurj 
happens  through  the  misconduct  of  a  servant  in  driving  his  master's 
carriage ;  it  was  holden,(r)  that  the  master  was  liable,  if  the  servant  be 
guilty  of  negligence  whilst  on  his  master's  business,  though  he  may  be 
going  out  of  the  way :  but  not  if  the  servant  uses  the  carriage  for  his 
own  purpose,  and  without  his  master's  consent.  Where  one  of  a  ship's 
crew  wilfully  injured  another  ship,  without  any  direction  from  or  privitj 
of  the  master ;  it  was  holden,  that  trespass  could  not  be  maintamd 
against  the  master,  although  he  was  on  board  at  the  time.(«)(l)  If  i 
master  command  his  servant  to  do  an  illegal  act,(f)(2)  the  servant  as 
well  as  the  master,  will  be  liable  to  the  party  injured ;  for  the  servant 
cannot  plead  the  command  of  the  master  in  bar  of  a  trespass :  but  in 
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r)  Jod  y.  Jfomon,  6  0.  4  P.  601 ,  Parke,  B. 

«)  Boweksr  v.  Naiditromf  1  Taunt.  66S.    See  NkkoUon  t.  ifotmt<y,  ttrfrOf  p.  1111. 

1}  Sanda  T.  Child^  3  Ley.  352. 


proceeds  upon  the  ground  that  the  act  of  the  agent  within  his  employment  is  the  act 
of  the  principal ;  or  that,  in  law,  the  principal  is  considered  as  doing  the  business  bf  or 
through  the  agent  So,  wherever  the  relation  of  master  and  servant  eziats,  the  msber  is 
liable  for  the  negligent  or  wrongAil  conduct  of  his  serrant,  while  acting  in  his  enykj- 
ment.  The  owner  of  a  stage  or  boat  is  liable  for  injuries  occasioned  to  j>assengcn  or 
strangers  bj  the  negligence  of  his  driver,  master,  or  pilot.  Johutm  ^  Co,  t.  Srym, 
I  B.  Monroe,  292 ;  Jokruon  j-  Co,  T.  SwuMj  5  Id.  25;  M^Fartand,  ^.  r.  JtKm^^lL 
iOO,  506 ;  Shaw  ▼.  Reed,  9  Watts  k  Sergeant,  72 ;  Smith  y.  Benoiek  and  another,  12  B^hi- 
son,  20,  27  ;  M^ Daniel  y.  Emanuel^  2  Richardson,  456,  459 ;  Teatee  et  oLy,  Bromattd^ 
S  Pickering,  23;  Penn.y  Dtlaware  ^  Maryland  Steam  Nav,  Co,  v.  Htaigerford,  6  Gill  ^. 
Johnson,  292 ;  Martin  y.  TemperUy,  4  Q.  B.  298 ;  ffwtzey  y.  Field,  2  G.  M.  &  R.  43^  440 ; 
but  the  superior,  or  principal,  is  not  liable  where  there  Is  a  depiuiure  from  his  busMCi : 
WiUon  y.  Curley,  2  N.  Hamp.  548 ;  and  therefore  is  not  liable  for  acts  of  wilfiil  mor 
conduct  on  the  part  of  a  servant,  or  agent,  for  that  is  a  departure  from  the  emplojmfet 
Brown  v.  Pwrvianee,  2  Harris  k  Oill,  317  ;  Wright  v.  WiUmc^  19  Wendall,  343 ;  Mkhmetd 
rumpike  Co.  v.  Vand^rHU,  1  Hm's  K.  Y.  480 ;  M'Qary  v.  Th»  City  of  Lafayette,  13  BsIsb- 
son,  668,  676 ;  Leggttt  v.  Simmone,  9  Smedes  k  Marshall,  348.  This  liability  of  a  pris* 
clpal,  or  master,  for  the  negligence  of  his  agent,  or  servant,  is  to  strangers;  auis^cr, 
or  piindpal,  is  not  liable  to  one  servant,  or  agent,  for  injuries  occasioned  to  him  bj  i3» 
negligence  of  another  servant,  or  agent,  employed  in  the  same  service,  or  bnaKs; 
Priuliy  v.  Fowler,  3  Meeson  k  Welsby,  1 ;  Murray  v.  8.  C,  Railroad  Con^any,  1  H^Mulba, 
386 :  MDaniel  v.  Emanuel,  2  Richardson,  455,  458 ;  Farwell  v.  Boston  j>  Worteeter  Mai- 
road  Corporation,  4  Metcalf,  49 ;  but  for  fraudulent  neglect  in  the  appointment  or  cb«k« 
of  the  person  whose  negligence  occasioned  the  injurj,  the  superior  might  be  made  QiUe 
upon  a  declaration  specially  framed.  In  one  of  the  southern  states,  however,  it  to 
been  decided  that  the  doctrine  of  the  non-liability  of  a  principal  to  one  agent  for  the  sen 
of  another  agent  must  be  restricted  to  the  case  of  free  white  agents,  and  cannot  exiced 
to  slaves ;  the  ground  of  the  doctrine  being,  it  is  said,  that  each  participant  io  a  busiiesi 
is  bound  to  see  that  all  others  employed  in  the  same  service  do  their  duty  with  the 
utmost  care  and  vigilance,  and  that  the  want  of  recourse  against  the  principal  wifl  m* 
only  make  each  agent  more  careful  himself,  but  will  prompt  him  to  stimulate  oifcen  to 
like  diligence ;  which  considerations  are  inapplicable  to  slaves,  who  can  neither  tnlesfere 
with  the  conduct  x>f  others,  nor  be  responsible  for  their  own ;  Seudder  v.  WoodbrOfs, 
1  Kelly,  195.  For  acts  of  omission  and  neglect,  an  agent  is  not  personally  liable,  bst 
«nly  the  principal;  Conwell  v.  Voorheee,  13  Ohio,  623,  542;  Denny  v.  The  Mmeh^Ua 
Company,  2  Denio,  116,  118 ;  5  Id.  639;  because  the  duty  is  the  principal's,  and  nottbc 
agent's ;  but  for  substantive  acts  of  tort  or  tortiout  negligence,  there  is  no  doubt  Ass  ut 
agent  is  personally  liable.  MFarland,  j-e.  y.  M^Knight,  6  B.  Monroe,  500,  506  f"  1  Aaer. 
Lead.  Cas.  2d  ed.,  note. 

{\\  See  Brown  v.  Purvianee,  2  Har.  k  Gill,  316,  where  the  doctrine  in  the  text  b  neog- 
nisea  and  approved. 

(2)  If  a  servant  or  agent  commits  a  trespass  ignorantly,  upon  an  express  prowse  of 
indemnity,  the  promise  is  good ;  aliter  if  done  knowingly.  Pierson  v.  Thomjpeam^  1  Edv. 
212.    Vide  Pool  v.  Adkiteon,  1  Dana,  110. 
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BQch  a  case,  acceptance  of  satisfaction  by  the  plaintiff  from  the 
master,  is  a  good  defence(t«)  to  an  action  brought  against  '*'the  [^1108] 
servant.  An  action  on  the  case  brought  against  a  master  and 
his  8erTant,(x)  for  breaking  a  pair  of  horses  in  Lincoln's*inn  Fields, 
irhere,  being  unmanageable,  they  ran  against  and  hnrt  the  plaintiff;  it 
appeared  that  the  master  was  absent ;  but  it  was  holden,  on  motion  in 
arrest  of  judgment,  that  the  action  would  lie ;  for  it  should  be  intended 
that  the  master  sent  the  servant  to  train  the  horses  there.  In  an  ac- 
tion on  the  case(y^  against  the  defendant  for  causing  a  quantity  of  lime 
to  be  placed  on  tne  high  road,  by  means  of  which  the  plaintiff  and  his 
wife  were  overturned  and  much  hurt,  and  the  chaise  in  which  they  then 
were  was  considerably  damaged ;  it  appeared  that  the  defendant  having 
purchased  a  house  by  the  road  side,  (but  which  he  had  never  occupied,) 
contracted  with  a  surveyor  to  put  it  in  repair  for  a  stipulated  sum ;  a 
carpenter  having  a  contract  under  the  surveyor  to  do  the  whole  busi- 
ness, employed  a  bricklayer  under  him,  and  he  again  contracted  for  a 
quantity  of  lime  with  a  lime-burner,  by  whose  servant  the  lime  in  ques- 
tion was  laid  in  the  road.(l)    In  support  of  the  action,  it  was  contended, 

ftt)  Thurman  T.  Wiid,  11  A.  ^  B.  463 ;  3  P.  ^  D.  289. 

[xS  Miehad  y.  AUitree  and  another^  2  Lev.  172.     See  ante,  p.  4R7. 

(y)  Bu$h  T.  Steinmany  1  Bos.  k  Pnl.  404.  See  MaithewM  r.  Wett  Mid,  Waterworlf 
Company^  3  Gampb.  403,  and  Harru  v.  Baker,  4  M.  ft.  S.  27,  cited  bj  Denman,  G.  J.,  in 
Camaby  y.  Lancaster  Canal  Company,  3  Ney.  k  P.  630;  11  A.  &  E.  223. 
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(1)  The  Editor  presents  the  following  extract  as  embodying  and  ezhansting  all  the 
authorities  upon  an  important  and  vexed  question.  It  is  the  most  recent  and  one  of  the 
best  considered  cases  upon  this  important  snbject : 

"  Upon  this  case  of  Buth  y.  Slemman  three  qaestlons  arise:  1.  What  does  it  decide? 
2.  Does  it  stand  well  upon  authority  or  reason  7  3.  Has  its  authority  been  overthrown 
or  sabstantiallj  shaken  and  impaired  by  subsequent  decisions? 

1.  The  case  was  this  :  A.,  having  a  house  by  the  roadside,  contracted  with  B.  to  repair 
it  for  a  stipulated  sum ;  B.  contracted  with  G.  to  do  the  work ;  G.  with  D.  to  fhmish  the 
materials ;  the  seryant  of  D.  brought  a  quantity  of  lime  to  the  house,  and  placed  it  in  the 
road,  by  which  the  plaintiffs  carriage  was  overturned.  Held,  that  A.  was  answerable 
for  the  damage  sustained. 

2  At  the  trial,  Ghief  Justice  Eyre  was  of  opinion  that  the  defendant  was  not  answer- 
able for  the  injury.  In  giving  his  opinion  at  the  hearing  in  banc,  he  says  he  found  great 
difficulty  in  stating  wi£  accuracy  the  grounds  on  which  the  action  was  to  be  supported  ; 
the  relation  of  master  and  servant  was  not  sufficient ;  the  general  proposition,  that  a 
person  shaU  be  answerable  for  any  injury  which  arises  in  carrying  into  execution  that 
which  he  has  employed  another  to  do,  seemed  to  be  too  large  and  loose.  He  relied  as 
authorities,  upon  three  cases  only  :  Stone  v.  Cartwright,  6  T.  R.  411 ;  LUtledaU  r.  Lent* 
dale,  2  H.  Bl.  267 ;  and  a  case  stated  upon  the  recollection  of  Mr.  Justice  BuUer. 

Stone  y.  Cartwright  lays  no  foundation  for  the  rule  in  BvmK  v.  Stemman,  The  decision 
was  but  negative  in  its  character.  It  was,  that  no  action  would  lie  against  a  steward, 
manager,  or  agent,  for  the  damage  of  those  employed  by  him  in  the  service  of  his  prin* 
cipal.  This  is  the  entire  point  decided.  Lord  Kenyon  said :  '*  I  have  ever  understood 
that  the  action  must  be  brought  against  the  hand  committing  the  injury,  or  against  the 
owner  for  whom  the  act  was  done."  The  injury  complained  of  was  done  upon  the  land 
of  the  defendant,  and  by  his  servants.  It  consisted  in  so  negligently  working  the  defend- 
ant's mine  as  to  undermine  the  plaintifiTs  ground  and  buildings  above  it,  so  that  the 
surface  gaye  way.  The  mine  was  in  the  possession  and  occupation  of  the  defendant ; 
the  injury  was  direct  and  immediate ;  the  workmen  were  the  servants  of  the  owner. 

The  case  of  LUtUdale  v.  Lonsdale,  in  its  main  facts,  cannot  be  distinguished  from 
Stone  r^  Cartwright,  It  stands  upon  the  same  grounds.  The  defendant's  steward 
employed  the  under  workmen.  They  were  paid  out  of  the  defendant's  fVinds.  The 
machinery  and  utensils  belonged  to  the  defendant,  and  all  the  persons  employed  were 
his  immediate  servants. 

The  third  case  was  but  this:  A  master  having  employed  his  servant  to  do  some  act, 
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that  the  &ct  irhieh  caq^  the  ifijtirf  compUined  of,  wila  aft  act  4qm 
for  the  benefit  of  the  defendatit,  and  in  consequence  of  his  hatjn^ 
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tUa  Mrvant  out  of  idtoneBSf  emplojed  anothor  to  do  it ;  and  thai  porioiT,  in  carrymgltto 
azecntion  the  ordars  which  had  been  given  to  the  seirant,  committed  an  ii^itzy  to  the 
plaintiff,  for  #hich  the  master  was  held  liable.  What  was  the  naiure  of  Che  acts  doo« 
does  i^ot  appear.  And  whether  the  case  was  rightlj  decided  or  not,  it  is  diAcaUto  see 
any  nkt^ogf  between  it  and  the  cmt  the  lord  chief  justice  was  considermg. 

Mr.  Justice  Beaih  referred  to  the  action  for  defamation,  brought  against  Tattersall, 
who  was  the  proprietor  of  a  newspaper  with  sixteen  others.  The  libel  was  inserted  bj 
the  persons  Whom  the  proprietors  had  eniployed  bj  contract  to  collect  the  news  and  com- 
pose the  paper,  yet  the  defendant  was  held  liable.  It  would  seem  to  h>B  notvcty  msteriiJ 
who  composed  the  paper,  but  who  owned  and  published  it. 

Mr.  Justice  Jffeath  also  cited,  as  in  point,  the  case  of  ko9ewM  y.  iVtor,  3  Salk.  460, 
which  was  an  actioA  upon  the  case  for  obstructing  ancient  Iighte.  The  deflniduif  had 
greeted  upon  his  land  the  obstructran  complained  of.  There  bad  be^n  a  former  leeoTtiy 
for  the  erection ;  this  suit  was  for  the  continuance  The  premises  of  tbe  defondaiit  ks4 
been  leased.  The  question  was,  whether  the  action  would  lie  for  the  continuance  aftei 
his  lease.  ^^JStver  cur.  It  lies ;  for  he  transferred  it  with  the  original  wrong,  and  hia 
demise  affirms  tne  continuance  of  ft ;  he  hath  also  rent  as  a  consi&rsCioti  Ibr  the  ooih 
tinnance,  and  therefore  ought  to  answer  the  damage  it  occasions." 

Mr.  Justice  Rooke^  in  addition  to  the  cases  of  8i<mt  ▼.  CartiengJU^  and  LUtUidt  t. 
ifOfudaU,  alluded  also  to  the  case  otMichant  ▼.  Alettre^t  2  Lev.  172,  in  whid  itwasbeld, 
that*an  action  might  be  maintained  against  a  master  for  damage  done  bj  his  serrsat  to 
the  plaintiff  In  exercising  his  horses  in  an  improper  place,  though  be  was  absent,  bccssse 
it  should  be  intended  that  the  master  sent  tha  servant  to  exercise  the  horsea  there.  See 
PoTMotu  y.  TTtneAeZ^  5  Cush.  696. 

The  examination  of  Uiese  oases  Justifies  the  remark  that  Bwk  y.  Siemmam  does  net 
stand  well  upon  the  authorities,  and  is  not  a  recognition  of  principles  before  that  tine 
fettled.    The  rule  it  adopts  is  apparently  for  the  first  time  announced. 

Does  it  stand  well  upon  the  reasoning  of  the  court?  We  think  all  the  opinions gires 
in  it  lose  sight  of  these  two  important  distinctions :  In  the  casei  cited  and  relied  opon, 
the  acts  done,  which  were  the  subjects  of  complaint,  were  either  acts  done  hj  aanaU 
or  agents,  under  the  efficient  control  of  the  defendants,  or  were  nuisances  created  npos 
the  premises  of  the  defendants,  to  the  direct  ligury  of  the  estate  of  the  plaintiib.  Tlie 
seryaut  of  the  limebumer  was  not  the  senrant  of  the  defendant;  oyer  hini  the  defeadut 
had  no  control  whatsoever ;  to  the  defendant  he  was  not  responsible.  There  was  no 
nuisance  created  on  the  defendant's'  land.  It  does  not  appear  that  the  defendant  ow^ti 
the  fee  of  the  highway.  The  case  is  put  on  the  ground  that  the  lime  was  put  netr  die 
premises  of  the  defendant,  and  with  a  view  of  being  carried  upon  them.  The  liiae  wss 
not  on  the  defendant's  land ;  he  did  not  direct  it  to  be  put  there ;  he  had  not  the  costral 
of  the  man  who  put  it  there. 

Mr.  Justice  Heath  said :  "  I  found  mj  opinion  on  this  single  point,  yii^  that  sll  tbe 
fub-contracting  parties  were  in  the  employ  of  the  defendant.''  This  is  not  so,  unl^e  H 
be  true  that  a  man  who  contracts  with  a  mason  to  build  a  house  employs  the  stryaat  of 
the  man  who  burns  the  lime. 

Mr.  Justice  Rooke  said :  "  The  person,  ft-om  whom  the  whole  authority  is  original^ 
derived,  is  the  person  who  ought  to  be  answerable,  and  great  inconvenience  woil^ 
follow  if  it  were  otherwise."  It  cannot  be  meant  that  one  who  builds  a  honse  is  to  be 
responsible  for  the  negligence  of  every  man  and  his  servants  who  undertake  to  i^iraisb 
materials  for  the  same.  Such  a  rule  would  render  him  liable  for  the  most  remote  ssd 
inconsequential  damages.  But  the  act  complained  of  did  not  result  from  the  aitberitf 
of  the  defendant.  The  authority  under  which  the  servant  of  the  limebumer  acted  vts 
that  of  his  master.  And  neither  the  limebumer  nor  his  servant  was  acting  under  ^ 
authority  of  the  defendant,  or  subject  to  his  control.  The  defendant  miffht^  with  tbe 
same  reason,  have  been  held  liable  for  the  carelessness  of  the  servant  who  burnt  tbe 
lime,  and  of  the  servant  of  the  man  who  flirnished  the  coals  to  bum  the  lime. 

3.  Has  the  doctrine  of  the  case  of  £uth  v.  Stemman  been  affirmed  in  £ngland,  or  bis 
it  been  overruled  and  its  authority  impaired? 

The  plaintiff  cites  the  case  of  Sly  v.  Edgtly^  at  nmprnu,  6  fisp.  R.  6.  The  defeodsit, 
with  others^  then  owning  several  houses,  the  kitchens  of  which  were  subject  to  be  otv- 
flowed,  employed  a  bricklayer  to  sink  a  large  sewer  in  the  street.  The  bricklayer  opaed 
the  sewer,  and  left  it  open,  and  the  plaintiff  fell  in.  It  wss  contended  that  the  bnck- 
layer  was  not  the  servant  of  the  defendant.  He  was  employed  to  do  a  certain  set,  asd 
the  mode  of  doing  it,  which  had  caused  the  injury,  was  certainly  his  o?m.    Lord  i^<2tf- 


I 


Mtkovixed  ethers  ta  woric  for  him;  aikd  although  the  peraon  h^  whose 
Begleci  the  acoident  happened  was  the  immediate  servant  of  another, 

hortrngh  \b  reported  as  sajing,  '*  It  is  the  rule  of  respondeat  iiq>erior;  what  the  bricklayer 
did,  was  bj  the  defendant's  direction."  It  does  not  appear  how  the  bricklayer  was 
employed.  If  not  by  independent  contract,  the  case  stands  very  well  on  the  relation  of 
master  and  servant.  A  case  at  ftwi  prixu^  so  imperfectly  reported,  can  have  bat  little 
weight. 

Another  ease  at  nuipriut  was  that  of  Matthewt  t.  West  London  Water  Works^  3  CampK 
403,  in  which  the  defendants,  contracting^  with  pipe-layers  to  lay  down  pipes  for  the  con- 
veyance of  water  through  the  streets  of  the  city,  were  held  liable  for  Uie  negligence  of 
workmen  employed  by  Uie  pipe-layers.  The  case  is  very  briefly  stated,  and  no  reasons 
given  by  Lord  Bllenborougfa  for  his  opinion,  reported.  It  may  stand  on  the  ground  that 
the  defendants,  having  a  public  duty  to  discharge,  as  well  as  right  given,  could  not 
del^fate  this  trust,  so  as  to  exempt  themselves  from  responsiMlity.  This  case  is  alluded 
to  in  Overton  v.  I^eeman^  11  G.  B.  872,  hereafter  to  be  examined,  where  Mauley  J.,  makes 
the  following  remarks  concerning  it:  "  That  is  but  a  niei  pritu  case ;  the  report  is  short 
and  unsaUs&ctory ;  and  the  particular  circumstances  are  not  detailed.!' 

In  Bearia  v.  Baker^  4  IC.  *  8.  27,  and  in  MaU  v.  Smith,  2  Bingh.  156,  it  was  held  that 
trustees  or  commissioners,  entrusted  with  the  conduct  of  public  works,  were  not  Hable 
for  injuries  occasioned  by  the  negligence  of  the  workmen  employed  under  their  anthority. 
These  eases  stand  upon  the  ground  that  an  action  cannot  be  maintained  against  a  man 
acting  gratuitously  for  the  public,  for  the  consequences  of  acts  which  he  is  authorized 
to  do,  and  which  on  his  part  are  done  with  due  care  and  attention.  They  give  no 
Banction  whatever  to  the  doctrine  of  JBueh  v.  Stemman, 

In  RandUeon  v.  Murray,  8  Ad.  k  Bl.  109,  a  warehouse-man  in  Liverpool  employed  a 
master  porter  to  remove  a  barrel  from  his  warehouse.  Through  the  negligence  of  his 
men  the  tackle  failed,  and  the  barrel  foQ  and  iigured  the  plainUff.  Held,  that  the  ware- 
houseman was  liable.  The  case  is  put  distinctly  on  the  relation  of  master  and  servant. 
Lord  Denman  said:  "Had  the  Jury  been  asked  whether  the  porters,  whose  negligence 
occasioned  the  accident,  were  the  servants  of  the  defendant,  there  can  be  no  doubt  they 
would  hare  found  m  the  affirmative.''  The  injury  occurred  also  In  the  direct  use  of  the 
defendant's  estate. 

In  Burffese  v.  Oray,  I  0.  B.  578,  the  defendant,  owning  and  occupying  premises  adjoin- 
ing the  highway,  employed  one  Palmer  to  make  a  drain  from  his  land  to  the  common 
sewer.  Id  doing  the  work,  the  men  employed  by  Palmer  placed  gravel  on  the  highway, 
in  consequence  of  which  the  plaintiff,  in  driving  along  the  road,  sustained  a  personal 
ii^ury.  There  was  evidence  tjiat,  upon  the  defendant's  attention  being  called  to  the 
gravel,  he  promised  to  remove  it.  The  matter  left  to  the  jury  was,  whether  the  defendant 
wrongfully  put,  or  caused  to  be  put,  the  gravel  on  the  highway.  "  I  think,"  says  Tindal^ 
C.  J.,  <<  there  was  evidence  to  leave  to  tne  jury  In  support  of  that  charge.  If,  indeed, 
this  had  been  the  simple  case  of  a  contract  entered  into  between  Gray  and  Palmer,  that 
the  latter  should  make  the  drain  and  remove  the  earth  and  rubbish,  and  there  had  been 
no  personal  superintendence  or  interference  on  the  part  of  the  former,  I  should  have 
said  it  fell  within  the  principle  eontended  for  by  my  brother  Byles,  and  that  the  damage 
should  be  made  good  by  the  contractor,  and  not  by  the  Individual  for  whom  the  work 
was  done."  After  adverting  to  the  evidence  that  the  soil  was  placed  upon  the  road  with 
the  defendant's  consent,  if  not  by  his  express  direction,  he  says :  '*  I  therefore  think  the 
case  is  taken  out  of  the  rule  in  BueK  v.  Stemmany  which  is  supposed  to  be  inconsistent 
with  the  later  aothorities."  Coltman,  J.,  said :  ''I  think  there  was  evidence  enough  to 
satisfy  Uie  juiy  that  the  entire  control  of  the  work  had  not  been  abandoned  to  Palmer.' ' 
OreetDeUf  J.,  said :  '*No  precise  contract  for  the  work  was  proved  ,*  nor  was  it  shown  that 
Palmer  was  employed  to  do  the  work  personally,  the  mode  of  doing  it  being  left  to  his 
Judgment  and  discretion.  I  think  there  was  abundant  evidence  to  show  that  the  defend- 
ant at  least  sanctioned  the  placing  of  the  nuisance  on  the  road."  Brie,  J.,  said :  "  The 
woric  was  done  with  the  knowledge  of  the  defendant,  and  under  his  superintendence, 
and  for  his  benefit."  This  well-considered  case,  it  is  plain,  so  fhr  from  affirming  the  rule 
in  Bueh  ▼.  Stemman,  is  carefolly  and  anxiously  taken  out  of  it  by  the  counsel  and  by  the 
court,  with  the  strongest  intimation  by  the  latter,  that,  but  for  Uie  difference,  the  action 
could  not  be  maintained. 

The  latest  case  in  England,  referred  to  in  the  learned  argument  of  the  plaintiff's 
counsel,  as  affirming  the  doctrine  in  Bueh  v.  Steinman,  is  Sadler  v.  Benlock,  in  the 
Queen's  Bench,  (1855,)  4  Bl.  k  Bl.  570.  The  defendant,  with  the  consent  of  the  owner 
of  the  soil  and  the  surveyor  of  the  district,  employed  one  Pearson,  a  laborer,  but  skilled 
in  the  construction  of  &ains,  to  cleanse  a  drain  running  from  the  defendant's  garden 
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yet,  for  the  benefit  of  the  public,  he  most  be  considered  ae  the  flemst 
of  die  defendant.    If  the  defendant  wag  not  liable,  the  plaintiff  might 

under  the  public  road,  and  paid  five  shillings  for  the  Job.  Held,  that  the  defendant  wu 
liable  for  an  ii^arj  occagioned  to  the  plaintiff  by  reason  of  the  negligent  manner  ia 
which  Pearson  had  left  the  soil  of  the  road  over  the  drain.  The  case  is  pnt  by  all  Um 
Judges  distinctlj  on  the  relation  of  master  and  servant.  And  Cron^ton,  J.,  said:  "The 
lest  here  is,  whether  the  defendant  retained  the  power  of  contniKling  the  work.  No  dis- 
tinction can  be  drawn  from  the  cirenmstance  of  the  man  being  emplojed  at  so  mack  s 
day,  or  by  the  Job.  I  think  that  here  the  relation  was  that  of  master  and  scnrant,  not  of 
contractor  and  contractee.  It  is  only  on  the  ground  of  a  contractor  not  being  a  scmot, 
that  I  can  understand  the  authorities/'  The  case  of  Bush  r.  iSBteMisMfi  is  not  referred  to 
by  either  of  the  justices;  bnt  the  distinction  of  servant  and  contractor  nms  through  tht 
whole  case--a  distinction  which  is  wholly  inconsistent  with  the  doctrine  of  Bmk  v. 

In  Laugh§r  v.  PamUr,  5  B.  4  G.  54^,  and  8  D.  ^  R.  556,  (1S26,)  where  the  owner  of  a 
carriage  hired  of  a  stablekeeper  a  pair  of  horses  to  draw  it  for  a  day,  and  the  owser  of 
the  horses  provided  a  driver,  through  whose  negligent  driving  an  ii^nry  was  done  totke 
horse  of  a  third  person,  it  was  held  by  Lord  Trnterdm,  G.  J.,  and  LiitUdaU,  J.,  thatths 
owner  of  the  carriage  was  not  liable  for  such  injuiy;  Bayley  and  ffoiroydy  Josdccs,  dis- 
senting. This  case  is,  in  substance,  the  one  put  by  Mr.  Justice  Heatk^  in  illnstrstioB 
and  support  of  the  judgment  in  Bush  v.  SUmmtm*  In  the  opinions  of  Lord  TanUrdm  uA 
of  LUUedaUj  J.,  the  doctrines  of  Bush  v.  Stemmumj  in  their  aj^lication  to  personal  pnn 
perty,  are  examined,  and  their  soundness  questioned. 

In  Quarmaii  v.  BwmHt^  5  M.  k  W.  4^9,  (1840,)  the  same  question  arose  in  the  Exche- 
quer as  in  Lcmghtw  v.  Potafer,  in  the  King's  Bench,  and  the  opinions  of  Lord  TtmUHts 
and  LUtUdaltf  J.,  were  affirmed,  in  a  careful  opinion  pronounced  by  Baron  Pmrht,  Is 
the  course  of  it,  he  says  :  "  Upon  the  principle  that  qui  faeit  per  alimm^facU  per  «,  the 
master  is  responsible  for  the  acts  of  his  servant ;  and  that  person  is  undoubtedly  hsUt 
who  stood  in  the  relation  of  master  to  the  wrongdoer — ^he  who  had  selected  him  as  bit 
servant,  from  the  knowledge  of  or  belief  in  his  skill  and  care,  and  who  conld  renort 
him  for  misconduct,  and  whose  orders  he  was  bound  to  receive  and  obey ;  and  wfaetfae 
such  servant  has  been  appointed  by  the  master  directly,  or  intermediately  throngh  tke 
intervention  of  an  agent  authorised  by  him  to  appoint  servants  for  him,  can  m^e  se 
difference.  But  the  liability,  by  virtue  of  the  principle  of  relation  of  master  and  servsit, 
must  cease  where  the  relation  itself  ceases  to  exist." 

These  cases,  however,  do  not  overrule  Bu»h  v.  Siemmtm^  as  to  the  liability  of  ovneis 
of  real  estate. 

The  case  of  MUUgmn  v.  Wed^Sy  12  Ad.  k  El.  737,  and  4  P.  k  Dav.  714,  (IMe,)  is  she 
in  relation  to  the  use  of  personal  property,  and  rosts  upon  the  rule  settled  in  QuarwtmJ. 
Burnett.  But  in  this  case  Lord  Penman  suggests  a  doubt  whether  the  distinction  ss  ts 
the  law  in  cases  of  fixed  and  movable  property  can  be  relied  on. 

The  case  of  JSopeon  v.  CfubUt^  9  M.  k  W.  710,  (1842,)  was  this:  The  defendant, s 
buUder,  employed  by  the  committee  of  a  club  to  make  certain  alterations  at  the  dob- 
house,  employed  a  gasfitter  by  a  sub-contract  to  do  that  part  of  the  work.  In  the  coone 
of  doing  it,  by  the  negligence  of  the  gasfitter,  the  gas  exploded  and  injured  the  plaiatiff. 
Held,  that  the  defendant  was  not  liable.  The  reasons  upon  which  this  dedsion  is  bssed 
do  not  well  consist  with  the  rule  in  Bueh  v.  Stemman. 

The  case  of  AUen  v.  ffayward,  7  Ad.  k  El.  N.  R.  960,  (1845,)  is  stiU  more  directlr 
adverse.    But  we  pass  from  these  to  cases  directly  in  point 

In  the  cases  of  Reedie  ^  Sobbit  v.  London  j*  NorthwetUm  £aa«ay,  4  fixch.  244,  SM, 
(1849,^  the  defendants,  empowered  by  act  of  parliament  to  construct  a  railway,  cos- 
tracied  under  seal  with  certain  persons  to  make  a  portion  of  the  line,  and,  by  the  cos- 
tract,  reserved  to  themselves  the  power  of  dismissing  any  of  the  contractors'  worincB 
for  incompetence.  The  workmen,  in  constructing  a  bridge  over  a  public  highway,  aegfi- 
gently  caased  the  death  of  a  person  passing  beneath,  along  the  highway,  by  aUowings 
stone  to  fall  upon  him.  In  an  action  against  the  company,  it  was  held  that  they  wtn 
not  liable,  the  terms  of  the  contract  making  no  difference.  In  the  judgment  of  the  court, 
given  by  Baron  Rolfe,  (now  Lord  Ghancellor  Oranworth,)  alluding  to  the  supposed  dis- 
tinction as  to  real  property,  the  court  say :  "  On  lull  consideration,  we  have  come  te  th* 
conclusion  that  there  is  no  such  distinction,  unless,  perhaps,  in  cases  whero  the  act  eois- 
plained  of  is  such  as  to  amount  to  a  nuisance ;  and,  in  feet,  that,  according  to  the  modeis 
decisions,  Bueh  v.  5tetnman,  must  be  taken  not  to  be  law,  or,  at  all  events,  that  it  caasot 
be  supported  on  the  ground  on  which  the  judgment  of  Uie  court  proceeded."    Witfios^ 
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be  oUiged  to  sae  all  the  parties  wlio  had  snb-contracte  before  he  oonid 
obtain  redress.     On  the  part  of  the  defendant,  it  was  urged,  first ;  that 

sanctioning  this  doctrine,  as  it  affects  a  public  trust,  il  is  yotj  plain  that  it  directly  over- 
rules the  doctrine  of  Buah  t.  Steinman, 

The  case  of  Kniffht  ▼.  jPox,  5  Ezch.  721,  (1850,)  is,  if  possible,  a  stronger  case  in  the 
same  direction — a  decision  which  it  is  plain  could  not  have  been  made  if  the  doctrines 
of  Bu$h  Y.  Steinman  were  the  law  of  Westminster  Hall. 

There  are  three  cases  remaining.  In  OverUm  y.  Freeman^  11  G.  B.  867,  (1851,)  A.  con- 
tracted to  paYe  ft  district,  and  B.  entered  into  a  sub-contract  with  him  to  pave  a  parti- 
cular street.  A.  supplied  the  stones,  and  his  carts  were  used  to  carry  them.  B.'s  men, 
in  the  course  of  the  work,  negligently  left  a  heap  of  stones  in  the  street.  The  plaintiff 
fell  over  them  and  broke  his  leg.  It  was  held,  that  A.  was  not  liable,  even  though  the 
act  complained  of  amounted  to  a  public  nuisance.  And  Mauie,  J.,  said  that  the  case  of 
Bush  Y.  Stemmanj  "  has  been  considered  as  having  laid  down  the  law  erroneously." 

In  Peaehey  y.  RowUmJL,  13  G.  B.  182,  (1853,)  the  defendants  contracted  with  A.  to  fill 
in  the  earth  over  a  drain  which  was  being  made  for  them  across  a  portion  of  the  high- 
way from  their  house  to  the  common  sewer.  A.,  after  having  filled  it  in,  left  the  earth  so 
heaped  above  the  level  of  the  highway  as  to  constitute  a  public  nuisance,  whereby  the 
plaintiff,  in  driving  along  the  road,  sustained  an  injury.  The  case  had  this  other  feature: 
A  few  days  before  the  accident,  and  before  the  work  was  finished,  one  of  the  defendants 
had  seen  the  earth  so  heaped  over  a  portion  of  the  drain;  but  beyond  this  there  was  no 
evidence  that  either  defendant  had  interfered  with  or  exercised  any  control  over  the 
work.  It  was  held  there  was  no  evidence  to  go  to  the  jury  of  the  defendant's  liability. 
Buth  v.  Stemman  appears  not  to  have  been  cited  by  counsel  or  alluded  to  by  the  court. 
The  still  more  recent  case  of  EUiM  v.  Sheffldd  Oaa  Comumert*  Co.,  2  El.  k  Bl.  Y67, 
(1853,)  cited  by  the  counsel  for  the  plaintiff,  only  determined  that  a  party  employing 
another  to  do  an  act  unlawful  in  itself  will  be  liable  for  an  Injury  such  act  may  occa- 
sion— ^very  familiar  and  well  settled  law. 

Bush  v.  Steinman  in  no  longer  law  in  England.  If  ever  a  case  can  be  said  to  have  been 
overruled,  indirectly  and  directly,  by  reasoning  and  by  authority,  this  has  been.  No  one 
can  have  examined  the  case  without  feeling  Uie  di£Bculty  of  that  clear-headed  judge, 
Chief  Justice  Eyre,  of  knowing  on  what  ground  its  dicision  was  put.  It  could  not  stand 
on  the  relation  of  master  and  servant.  That  relation  did  not  exist.  It  could  not  stand 
upon  the  ground  of  the  defendant  having  created  or  suffered  a  nuisance  upon  his  own 
land  to  the  injuiy  of  his  neighbor's  property.  The  lime  was  on  the  highway.  There  is 
no  rule  to  include  it  but  the  indefinitely  broad  and  loose  one  that  a  person  shall  be  an- 
swerable for  any  injury  which  arises  in  carrying  into  execution  that  which  he  has 
employed  another  to  do— a  rule  which  ought  to  have  been  and  was  expressly  repudiated. 
The  e^M  of  Leslie  v.  Pounds,  4  Taunt.  649,  not  cited  in  the  argument,  has  some  resem- 
blance to  the  cases  before  referred  to.  This  was  an  action  against  the  landlord  of  a 
house  leased,  who,  under  contract  with  the  tenant,  who  was  bound  to  repair,  employed 
workmen  to  repair  the  house,  and  superintended  the  work.  Being  remonstrated  with 
by  the  commissioners  of  pavements  as  to  the  dangerous  state  of  the  cellar,  he  promised 
to  take  care  of  it,  and  had  put  up  some  boards  temporarily  as  a  protection  to  the  public. 
They  proved  insufficient,  and  the  plaintiff  falling  through,  the  landlord  was  held  liable. 
The  case  was  decided  on  the  ground  that  the  landlord  was  making  the  repairs,  and  that 
the  workmen  were  employed  by  him,  and  were  his  servants. 

The  suggestion  is  made  that,  whatever  maybe  the  result  of  the  later  eases  in  England, 
the  doctrine  of  Bush  v.  Steinman  has  been  affirmed  in  this  country. 

The  case  of  Bailey  v.  Mayor,  ^e,,  of  New  York,  3  Hill,  531,  and  2  Denio,  433,  was  an 
action  brought  against  the  corporation  of  New  York,  for  the  negligent  and  nnskilfhl 
construction  of  the  dam  for  the  water-works  at  Groton  River,  by  the  destruction  of  which, 
injury  was  occasioned  to  the  mills  of  the  plaintiff.  The  city  was  held  responsible.  This 
case  rests  well  upon  the  ground  that  where  persons  are  invested  by  law  with  authority 
to  execute  a  work  involving  ordinarily  the  exercise  of  the  right  of  eminent  domain,  and 
always  affecting  rights  of  third  persons,  they  are  to  be  liable  for  the  faithful  execution 
of  the  power,  and  cannot  escape  responsibility  by  delegating  to  others  the  power  with 
which  they  have  been  intrusted. 

Blake  v.  Ferris,  1  Seld.  48,  seems  to  conflict  with  BaHey  v.  Mayor,  ^e.,  of  New  York, 
Certain  persons  were  permitted  to  construct  a  public  sewer  at  their  own  expense ;  they 
employed  another  person  to  do  it  at  an  agreed  price  for  the  whole  work ;  tiie  plaintiilh 
received  an  injury  from  the  negligent  manner  in  which  the  sewer  was  left  at  night.  It 
was  held  that  the  persons  who  were  authorised  to  make  the  sewer  were  not  responsibU 
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tbe  oaose  of  aetion  did  not  arise  on  the  defenaat's  premiaes,  liha  em- 
plaint  being,  tliat  a  c[nantily  of  lime,  vfaidi  duraU  have  been  placel 
there^  was  aetnally  laid  on  tne  high  road ;  that  being  the  case,  thoe 
waa  no  authority  to  show  that  tibe  defendant  wafl  liable^  merdy,  becuae 
the  act  from  which  the  injury  arose  was  done  for  hia  benefit*  If  thit 
general  proposition  were  true,  it  might  be  contended,  that  thedefendint 
must  have  answered  for  any  accident  which  might  have  happened  during 
the  prej^aration  of  the  lime  in  the  lime-burners  yard.  Secondly,  that 
die  liability  of  the  principal  to  answer  for  his  agents,  is  founded  in  the 
superintendence  ana  control  which  he  is  supposed  to  have  oyer  them.(s) 
In  the  ciyil  law,  that  liability  was  confined  to  the  person  standing  in  the 
relation  of  pater  famili€9  to  the  person  doing  the  injury  .(a)  And 
though  in  our  law  it  has  been  extended  to  cases  where  the  agent  is  not 
a  mere  domestic,  yet  the  principle  continues  the  same*    Now  dearly  it 

waa  not  in  the  power  of  this  defendant  to  oontrol  the  agent  hy 
[*1109[]  whom  the  injuiy  to  this  plaintiff  was  *effected.     He  was  not 

employed  by  the  defendent,  but  by  the  lime-burner ;  nor  was 
it  in  the  defendant's  power  ta  prevent  him,  or  any  one  of  the  intermediite 
sub-contracting  parties,  from  executing  the  respective  parts  of  that 
business  which  each  haa  undertaken  to  perform.  The  courts  howefv, 
were  of  opinion,  that  the  action  would  lie;  and  that  it  waa  eompet^it  to 
the  plaintiff  to  bring  his  action  either  against  the  person  from  whom 
the  authority  flowec^  or  against  the  person  by  whom  the  injuiy  vai 

(2)  1  m.  Com.  431.  (a)  Inst  Ub.  4,  tit.  5,  8. 1 ;  Dig.  Ub.  9,  tit.  3. 

for  the  nefligMiee  of  the  serraata  of  the  eontractor.  This  eaae  utterlj  r^ects  the  ndtof 
JIimA  t.  BUmman* 

The  caee  of  Stmnm  t.  Armttnmg^  t  Seld.  436,  was  this :  A.  bought  a  heavy  utieit  4 
B.9  and  sent  %  porter  to  get  it;  bj  permiseioa  of  A.,  the  porter  ueed  liis  tackle  uA  fiJl; 
through  negligencei  the  porter  si^ered  the  article  to  drop,  by  which  C.  wu  iigiiied.  It 
was  held,  that  the  porter  acted  as  the  aerTaat  of  B.,  and  that  A.  was  not  aaswerahleL  lit 
this  waa  an  ii^aiy  done  on  A.'s  eitate,  bj  his  permission,  and  in  the  use  of  hia  ptopeiy» 
Thii  ease  alio  rejects  the  rule  of  jBtwA  t.  iSMmhoh. 

In  L%Mhtr  V.  Wdhmik  Navigatiom  C^.,  14  IlL  85,  where  a  corporation  was  authoriied  to 
take  materials  to  construct  pnblie  works,  and  contracted  with  others  to  do  tbe  veik 
and  find  the  materials,  and  the  contzmctors,  neyerthelese,  took  the  materials  under  the 
authority  granted  to  tiie  corporation,  the  corporation  were  held  liable  therefor,  if  tbe 
court  ooold  Snd  that  the  materials  were  taken  under  the  authoritj  of  the  coiponsiaa, 
the  case  will  stand  perfecUj  well  under  tbe  rule  of  LowM  t.  £o9tm  imd  Xewetf  Mmtnnd, 

The  cases  of  WiUmrd  ▼.  Kmibm^f  22  Verm.  458,  sad  BuU^  ▼.  JDmbmt^^  24  Id.  155. 
Met  on  the  same  mrtneiples. 

In  the  case  of  WmnM  t.  £fiH$onf  10  Ired.  554,  the  court  held  an  owner  of  real  esfeitt 
responsible  for  the  negligence  of  the  servants  of  a  carpenter  with  whmn  the  defoadint 
had  contracted,  for  a  stipulated  price,  to  remove  a  bam  on  to  his  premisee.  This  esse 
(in  which,  however,  there  waa  a  divided  Judgment,  Rufim,  G.  J.,  dissenting  in  a  voy 
able  opinion,)  certainly  sustains  the  doctrine  of  JButk  v.  Sumttum, 

Di  JhrrMi  V.  Wriffht^  2  Mich.  868,  not  cited,  is  in  direct  oonaict  with  the  raleef  Aa^ 
T.  Btmtmum,  A  public,  licensed  drajman,  waa  employed  to  haul  a  quantity  of  salt  ftea 
a  warehouse,  and  deliver  it  at  the  store  of  the  employer,  at  so  much  a  barrel.  While  i* 
the  act  of  delivering  it,  one  of  the  barrels,  through  the  carelessness  of  the  dnjVB, 
rolled  against  and  iigured  a  person  on  the  sidewalk.  It  was  held,  that  the  employ^  v 
not  liable  for  the  iiguiy,  the  drayman  exercising  a  distinct  and  independent  employmeat, 
and  not  being  under  the  immediate  oontrol  and  direction  or  supervision  of  the  empi^|^ 
This  is  a  well  considered  case,  rqtecting  the  rule  of  Btuk  v.  Stemman,  and  saselioBffg 
the  result  to  which  we  have  been  brought  in  the  case  at  bar/'  MUHard  v.  Skktrdm^t  3 
Oftty,  354.    Per  Thow^tu,  J. 


s/eba&Hy  c(ymiiiTtted.(l)    "Wlkdre  tb^  ifimet  of  a  barse  paid  two  persotui 
to  navigate  it,  ^rbo  were  propeiij  ^fttaUfied  within  tke  stat^  7  ft  8  Qao. 


'    •  .  ..       ^..  r    -..-,.  .  ■     ,  . 


(1)  A  principal  is  fiable  to  a  third  person  for  damage  in  consequence  of  negligence, 
or  want  of  skill,  iti  a  mechanic!  whom  he  employs  to  make  »  drain^  although  such  me^. 
^haiiie  ftitds  materials,  hires  lahorerSj  and  charges  his  prineipal'  for  his  serrices  and  dis- 
bnnemeBts.    St^m  y.  OodnuMt  15  Pick.  297.    See  Barton  y.  IfumetUm,  6  Cow.  189.    A 
master  is  liable  for  injuries  to  third  persons,  arising  from  the  negligence  of  his  servant, 
or  the  negligence  or  misfeasance  of  his  dave,  whtfst  in  the  lawful  and  sQihorized  em- 
ployment of  the  master^    CC&nnd  y.  8tr&njr,  I>«dley,  8. 0.  26&;  DrapUm  y.  Jfoors,  lb. 
268  ;  Ptwkar  y.  (7ar<2m,  lb.  270 ;  Pwry$arY,  ThanuMOHi  5  Humph.  397  ;  CanipbeU  r  Staitt, 
2  Murph.  389  ;  JSarrw  y.  Mabry^  1  Iredell,  24(y.    In  such  action  the  plaintiff  may  recover 
all  such  diima^es  afi  Aiay  be  properly  consideted  th&  consequence  of  the  wrongfhl  act* 
of  the  defendant's  seff anls,  while  hi  ^i«  service*    lb.    The  owner  ef  a  raft,  although 
not  present,  is  liable  for  iny  damage  wbtcb  may  be  dene  to  the  jprop«rty  of  others  npoa 
the  river,  occasioned  by.  negligence  or  unskilful  management  of  his  pilot.    Shaw  v.  Reed^ 
9  Watts  k  Serg.  72.    Masters  are  answerable,  civUUer,  fbr  the  miscondnct,  negfigence, 
flittd  defaults  of  their  servtftnts,  white  acthig  niider  the  atithorlty  d^lcgat^  to  them. 
Gray  y.  Portland  Btmky  8  Mass.  3M,  886 ;  I^Ut  v.  JE$§ex  Bank^  17  Id.  479,  509 ;  Jhtr* 
Jltid  v.  Delatuff  1  Piek.  465, 470,    And  applies  only  to  the  direct  effect  of  the  misconduct 
and  negligence  of  the  servant.    Salem  Bank  v.  C/loucetter  Bank^  17  Mass.  I,  32.    A  pilot 
having  charge  of  a  vessel  is  so  far  the  servant  of  the  owner,  as  to  make  the  latter  liable 
for  an  injury  arising  to  third  persons,  from  negligenee  or  mismiaBai^ment  in  nsyigathig 
such  vessel.     Yatet  v.  Brown,  8  Pick.  2di 

That  the  liabUity  of  a  master  doet  not  extend  to  aets  cemmittet  by  tiie  iteryant,  out 
ef  the  course  of  his  employment,  see  Foster  v.  Eetez  Bank,  17  Mass.  479 ;  Kemet  v. 
iV^i  4  Watts,  222  ;  WUton  v.  Peberlyy  2  N.  Hamp.  548;  Browne  v.  Purvianeef  2  Har.  k 
Oill,  3X6 ;  Martie  v.  ykkoU,  5  Hunf.  483 ;  Putyedt  y.  Thornpeort,  5  Hump.  397 ;  Oampbett 
V.  Slatrett,  2  Murph.  389  j  Armetrong  y.  CooUp,  6  Gil.  509  y  TuUet  y.  Voyt,  13  HI.  277  ; 
Southwick  T.  JSititj  7  Gush.  ^85 ;  itCUnegan  t.  Broek,  5  Rich.  17 ;  Moore  r,  Smdbom^,  2 
Mich.  519 ;  Coleman  y.  Rkfue,  81  Eng.  Com.  Law  Reps.  104;  16  0.  B.  104 ;  Deffff  y.  iAi- 
tand  Co,  RaUway,  21  Jnr.  395 ;  6  Amer.  Law  Reg.  500 ;  Roberte  y.  iSMfA,  21  Jur.  469. 

"The  rale  of  respondeat  eupetiM',"  or  that  the  master  shall  be  civilly  liable  for  the  tor^ 
tious  acts  of  his  servant,  is  of  universal  application,  whether  the  itet  be  one  of  omission 
or  commission,  whether  negligent,  fraudulent,  or  deceitful.  If  it  be  done  in  the  course 
of  his  employment,  the  master  is  liable ;  and  It  makes  no  dllforence,  that  the  master  did 
not  authorise,  or  even  know  of  the  servants  itets  or  neglect,  or  even  if  he  disapproved  or 
forbade  it,  he  is  equally  liable,  if  the  act  be  done  in  the  course  of  the  servants  employ* 
inent    See  Story  on  Agency,  {  452 ;  Smith  on  Master  and  Servant,  152. 

There  may  be  found,  in  some  of  tiie  numerous  cases  reported  on  this  subject,  dteta 
which,  when  severed  from  the  context,  might  seem  to  countenance  the  doctrine,  that 
the  tnaster  is  not  liable  if  the  act  of  his  servant  wa«  in  disobedience  tit  bin  orders.  But 
a  more  carel\il  examination  will  show,  that  they  depended  on  the  question  whether  the 
Servant,  at  the  tiin6  he  did  the  act  complained  of,  wiis  acting  in  the  course  of  his  employ- 
ment, or,  iii  other  words,  whether  he  was  or  was  not,  at  the  time,  in  the  relation  of  ser* 
vant  to  defendant. 

The  case  of  Heath  y.  WU»6n^  9  Car.  k  Payne,  607,  state*  the  law  in  feuch  ea^ee  did* 
tinctly  and  correctly. 

In  that  ease  a  servant,  having  his  master's  eanfage  and  horses  in  hlv  potMBsioB  and 
Control,  was  directed  to  take  them  to  a  certain  place;  bnt,  instead  of  doing  so,  he  went 
in  another  direction  to  deliver  a  parcel  of  his  own,  and  rettirning,  drove  against  an  old 
woman  and  injured  her.  Here  the  master  was  held  liable  for  the  act  of  a  servant,  though 
at  the  time  he  committed  the  offence,  he  was  acting  in  disregard  of  his  master's  orders ; 
because  the  master  had  intrusted  the  carriage  to  his  control  and  care,  and  in  driving  it 
he  was  acting  in  the  course  of  his  employment.  Mr.  Justice  Btekme,  remarks  in  this 
case :  '^  It  is  quite  clear  that  if  a  servant,  without  his  master's  knowledge,  takes  his  mas- 
ter's carriage  out  of  the  coach-house,  and  with  it  commits  an  injury,  the  master  is  not 
answerable,  and  on  this  ground,  that  the  master  has  not  intrusted  the  servant  with  the 
carriage  ;  but  whenever  the  master  has  intrusted  the  servant  with  the  control  of  the  car- 
riage, it  is  no  answer  that  the  servant  acted  improperly  in  the  management  of  it.  If  it 
were,  it  might  be  contended  that  If  a  master  directs  his  servant  to  drive  slowly,  and  the 
servant  disobeys  his  orders  and  drives  fhst,  and  through  his  negligence  occasions  an 
injury,  the  master  will  not  be  liable.  But  that  is  not  the  law ;  the  master,  in  such  a 
csiae,  will  be  liable,  and  the  ground  Is,  that  he  has  put  it  in  the  servant's  power  to  mis* 
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lY.  0.  75,  (for  regulating  irfttermen  and  lightermen  on  the  ThuneB,) 
and  by  their  negligent  management  of  the  barge,  within  the  limits  of  the 
act,  another  yeeselwas  injured;  it  washolden,  that  although  the  statate 
confined  the  owner  to  employing  as  his  serrants  only  individuals  of  a 
particular  class,  he  still  had  the  power  of  selection,  though  from  a 
limited  number,  and  that  the  persons  hired  were  his  servants,  and  that 
he  was  liable  for  the  mischief,  and  that  it  made  no  difTerenoe  whdher 
the  navigators  were  hired  for  the  job  or  by  time.(iX^)  ^^^  yrhea  a 
batcher  employed  a  licensed  drover  to  drive  some  bullocks  from  Smith- 
field  market,  and  the  drover  employed  a  servant  of  his  own  for  the 
purpose,  through  whose  negligence  a  bullock  injured  the  plaintifTB 
property;  it  was  holden,M  that  the  butcher  was  not  liable;  for  the 
cirover  was  a  person  carrymg  on  a  distinct  and  independent  business  of 
his  own,  and  it  was  no  part  of  the  butcher's  business  to  drive  the  bul* 
locks ;  he  had  only  to  select  the  licensed  drover,  who  was  the  person 
that  set  in  motion  the  servant  whose  negligent  driving  did  the  mis- 
chief.((2)    So  where  the  defendant  a  builder,  was  employed  to  execute 

lb)  Martm  r.  TBwtptrU^.  4  Q.  B.  aSS. 

[ej  MiUi0im  T.  Wedg;  12  A.  k  B.  737 ;  4  P.  4eD.  714. 

[a)  Per  Lord  Dmrnan^  G.  J.,  in  Martm  t.  TtmperU^f  mbi  Mfp. 


manage  the  carriage  bj  inirasting  him  with  it."  Phila,  mdR^admg  IL  B.  Co.v.  Jhrhf, 
14  Howard,  486,  per  Orier,  J. ;  1  Amer.  Law  Reg.  397,  8,  C. 

(1)  In  Wmffis  t.  Smithy  3  M'Gord,  400,  it  was  laid  down  that  the  master  of  a  ilare  is 
not  liable  for  damages  reinltlng  from  the  negligence  or  trespass  of  his  slare.  But  sUfM 
who  are  tradesmen,  fenymen,  carriers  and  the  like,  form  exceptions  to  this  mk.  lb. 
Consult  1  Parsons  on  Contr.  92,  note  (ce),  334-336,  and  cases  cited  in  notes. 

Master  of  a  steamboat  employed  in  convejring  passengers,  is  liable,  like  anj  othv 
master  of  a  ressel,  for  ii^nries  by  his  boat,  although  a  pilot  appointed  by  the  owncfs 
immediately,  was  at  the  wheel,  and  had  exdnsive  control  of  her  coarse  at  the  time  of 
the  accident.  Deiiit<m  ▼.  8«^mour^  9  Wend.  1.  A  pilot  who  has  charge  of  a  tcskI  it 
the  agent  of  the  owner,  who  is  answerable  for  his  negligence.  JTo/ef  t.  JE^rova,  8 
Pick.  23.  When  canal-boats  or  other  like  vessels  are  towed  by  steamboats,  it  is  asQillj 
nndor  a  contract  which  pats  the  towed  vessel  whoUy  under  the  direction  and  control  of 
the  officers  of  the  steamboat }  in  such  cases  the  steamboat  would  be  liable  for  any  colli- 
sion occasioned  by  the  negligence  or  want  of  skill  of  her  officers.  Bat  when  the  stcaa- 
power  has  been  hired  to  tow  larger  vessels,  in  or  out  of  port,  the  contract  is  different,  and 
creates  a  diilbrent  state  of  responsibility ;  the  tow-boat,  In  such  cases,  is  the  servant  of  th« 
ship,  and  in  the  exercise  of  its  physical  power  is  bound  to  obey  the  orders  of  the  master  or 
pilot  who  has  command  or  control  of  the  ship ;  If  the  tow-boat  obeys  the  directions  of  tkc 
pilot  or  master  of  the  vessel,  he  is  responsible  for  the  consequences.  If  the  ship  is  brongkt 
into  collision  with  another  vessel  by  the  nnskilfhlness  or  disobedience  of  orders  of  the  oft- 
cert  or  hands  on  the  tow-boat,  its  owners  are  liable  to  the  owners  of  the  vessel,  or  peitos 
who  employed  them,  bat  not  to  third  parties;  their  recourse  is  to  the  master  and  not  tbs 
servant,  unless  in  case  of  malicious  or  wilful  ii\jury.  Smith  v.  TU  CreoU,  2  Wallace, 
Jr.  619,  per  fiWw,  J. 

"  By  the  decision  of  this  court,  in  the  case  of  The  Creole,  2  Wallace,  Jr.  485,  tberemedj 
of  the  steamboat  is  to  be  sought  against  the  schooner,  and  not  against  the  tog  emplo^ 
to  tow  her.  The  tug  was  the  servant  of  the  schooner,  and  bound  to  obey  the  orders  ef 
her  master;  and  if  the  master  chose  to  follow  the  directions  of  the  pilot  or  steersman  of 
the  tug,  and  trust  to  his  skill  instead  of  his  own,  the  acts  of  the  pilot  maybe  justly  coo- 
sidered  as  his  own  and  adopted  by  him.  The  remedy  of  the  owner  of  the  steamboat  (if 
entitled  to  any,)  is,  therefore,  against  the  schooner,  and  not  against  its  servant,  the  tsf. 
Nor  have  we  any  evidence  of  any  disobedience  of  orders  by  the  tug  that  should  rendir 
it  liable  to  the  schooner.  For,  if  the  master  of  the  schooner  gave  no  directions  to  tte 
pilot  or  steersmafl  of  the  tug,  but  submitted  his  own  will  to  the  pilot's  skill,  he  bat 
adopted  his  acts,  and  has  no  right  to  charge  the  owners  of  the  tug  for  his  own  n^fi* 
gence.''    Sieam  Tug  Samam,  3  Amor.  Law  Beg.  338,  per  Cfrierf  J. 
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certain  alterations  in  a  house,  inolnding  the  preparation  and  fixing  of 
gas-fittings,  and  he  made  a  subM-contract  with  B.,  a  gas-fitter,  to  execute 
this  part  of  the  work  ;  it  was  holden,  that  the  plaintiff*  who  was  injured 
bj  an  explosion  of  gas,  occasioned  by  B/s  negligence,  could  not  recorer 
damages  from  the  defendant.(e) 

The  defendant,  a  gentleman  usually  residing  in  the  country,  being  in 
London  for  a  few  days  with  his  own  carriage,  sent  in  the  usual  way  to 
a  stable-keeper  for  a  pair  of  horses  for  a  day.     The  stable-keeper  ac- 
oordindy  sent  a  pair,  and  a  person  to  drive  them.     The  defendant  did 
not  select  the  driver,  nor  had  he  any  previous  knowledge  of  him ;  but 
the  stable-keeper  sent  such  person  as  he  chose  for  this  purpose.     The 
driver  had  no  wages  from  his  master,  but  depended  on  receiving  a  gra- 
tuity from  the  person  whose  carriage  he  drove  ;  the  defendant  in  this 
case  gave  him  five  shillings  as  a  gratuity:  by  reason  of  his  negligent 
driving,  the  plaintiffs  horse  sustained  an  injury ;  whereupon 
an  action  was  brought.     The  Court  *of  King's  Bench  were  [^1110] 
equally  divided :(/)  Abbottj  G.  J.,  and  LiUUddU^  J.,  holding, 
that  the  defendant  was  not  liable ;  Bayley^  J.,  and  Holraydy  J.,  contra. 
The  opinion  of  the  two  former  judges  was  adhered  to  in  the  following 
case : — ^The  owners  of  a  carriage  were  in  the  habit  of  hiring  horses  from 
the  same  person,  to  draw  it  for  a  day  or  drive,  and  the  owner  of  the 
horses  provided  a  driver,  through  whose  negligence  an  injury  was  done 
to  a  third  party :  it  was  holden,($r)  that  the  owners  of  the  carriage  were 
not  liable  to  be  sued  for  such  injnrv ;  and  that  it  made  no  difierence,  that 
the  owners  of  the  carriage  had  alwajrs  been  driven  by  the  same  driver, 
he  being  the  only  regular  coachman  in  the  employ  of  the  owner  of  the 
horses ;  or  that  they  nad  always  paid  him  a  fixed  sum  for  each  drive;  or 
that  they  had  provided  him  with  a  livery,  which  he  left  at  their  house 
at  the  end  of  each  drive ;  and  that  the  injury  in  question  was  occasioned 
by  his  leaving  the  horses  while  so  depositing  the  livery  in  their  house. 
The  owner  of  a  carriage  hired  four  post-horses  and  two  postillions  of  A., 
a  livery  stable-keeper,  for  the  day,  to  take  him  from  London  to  Epsom 
and  back :  in  returning,  the  postillions  damaged  the  carriage  of  B. :  it 
was  holden,(A^  that  A.,  as  owner  of  the  horses  and  master  of  the  postil- 
lions was  liable  to  B.,  for  such  damage.     A  party,  consisting  of  the 
defendant  and  others,  hired  a  carriage  and  post-horses  to  go  to  Epsom 
and  back ;  the  defendant  rode  upon  the  box  with  another  (?  the  party ; 
the  postillions  in  endeavouring  to  force  their  way  into  a  line  of  carriages 
overtamed  a  gig,  and  injured  the  plaintiff,  who  was  in  it :  a  witness  for 
the  plaintiff  swore  that  the  defendant,  at  the  time  and  afterwards,  held 
himself  out  as  responsible  for  the  accident,  and  used  expressions  show- 
ing that  he  had  a  control  over  the  postillions  at  the  time  it  happened : 
it  was  holden,  that  he  was  liable  in  trespa8s.(t)    A  warehouseman  at 
Liverpool  employed  a  master  porter  to  remove  a  barrel  from  his  ware- 
house.    The  master  porter  employed  his  own  men  and  tackle;  and 

(«)  Sapwan  ▼.  CuhUt,  9  M .  4  W.  710. 

(/)  Laugher  v.  PoiftUer,  5  B.  4  0.  647.    See  remarks  of  Lord  Abttifttf  0.  B.,  in  Bradif 
T.  OueSf  1  M.  4  Rob.  495,  on  this  case. 
(^)  Quartnan  y.  BurtuUf  6  M.  4  W.  499. 

'A)  Smith  T.  Lavrmcej  2  Man.  4  B.  1. 

[i)  M^LaughUn  ▼.  Pryitr^  4  M.  4  Gr.  48 ;  4  Scotf  s  N.  B.  665. 
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tfaroiigh  the  ii6gIigoB|0e  tf  the  vmh  Ae  iaeUe  failed,  dieliRci  £A  «&i 
injnrMl  th«  jdftintiff ;  it  wsb  lioUleD,^Jk)  thai  the  warduMveBBLan  w«i  liaUe 
in  oape  for  the  injniT'.  Oase  for  amking  plamtiff 's  varael  by  a  steam- 
boat, of  whUk  ie{«uimi»  metB  poeaemd  «id  bad  the  care,  manage- 
ment, and  direction,  by  their  Benrants  and  manfiera,  throagh  the  bIb* 
Bftanagement  of  the  aaid  eenraiits  and  Baarinera.  Plea,  that  the  4rfend- 
aate  &d  not  the  poeaoafrion  and  care,  ^^  hj  their  Berrants  and  maiip 
nen  or  othenriae*  Defendanto,  b^ng  owners  of  the  ateam-TBBBel, 
chartered  her  to  D.,  for  six  months,  «t  20L  pv  week,  the  osmers  to 

keep  her  in  good  and  sofficient  order  far  the  eonyejraiice  of 
[^111]   goods,  &c.,  to  *and  from  Newioastle  and  Goole,  or  any  odbor 

coasting  statioB  whioh  D^  might  employ  her  in;  D.  to  pay  idl 
diabursementa,  iachiding  harbour  daes,piletages,  seamen's  and  captain's 
wages,  and  coals,  oil,  tallow,  &c*,  f<Hr  engines,  and  to  insore  the  Te8ael;(^ 
the  policy  io  be  deposited  with  the  owsers :  it  was  holden,  that  tke 
iasoe  ought  to  ;be  found  for  plaintiff  upon  the  interpreti^ion  el  tibs 
charter-party  alone.  A  finfwrij  apon  proof^  in  addition,  that  D.  had 
no  power  to  appoint  or  dismiss  the  officers  and  «crew,  and  did  not  inter* 
fere  with  the  arrangements  of  the  ship.  A.  and  B.  were  partnem  in 
the  bnsmess  of  pilbUe  rcarriers ;  bj  agreement  between  thm,  A.  pro- 
nded  horses  and  dmsevs  for  eertua  stages,  and  B.  for  the  reaMinder. 
It  was  holdeB,(m)  that  notwithstanding  ws  ^imion  of  the  coBieeni  be- 
tween them,  they  were  responsible  for  the  oaJscondact  and  n^iigence  of 
their  driyevs  and  seryants  throughoat  the  whole  distance.(l)  And  that 
it  was  not  any  defence  to  B.,  that  the  seryant,  ^throagh  wheae  m^- 
geace  an  injury  had  been  committed,  had  been  hired  and  was  paid  by 
A*  alone.  The  captain  of  a  king's  ship  of  war  was  holdon  not  to  be 
responsible  for  the  damage  done  to  another  yessel,  throagh  the  nc^ 
gence  cf  his  l]anteaaat,(n)  who  was  upon  de<^  and  baa  the  aetoal 
direction  and  management  of  the  steering  and  nayigating  of  the  Aip  at 
the  time,  and  when  the  captiun  was  not  upon  deck,  nor  wa^  called  upon 
by  his  doty  to  be  dieBe*(2) 


XV.  (jf  Action  hrov^'ht  hy  Master  %  for  enttcing  away  Apprentice9  and 
ServanUf  and  for  Jnjwriei  done  to  their  ServanU^^p.  1111 ;  eend 
herein  of  the  Action  for  JSeductiion.  p.  1112;  WitncM.  p.  1114; 
Damoffoi.  p.  1115. 

An  action  on  the  case  may  be  maintained  by  a  master  against  any 
person  who  entices  away  his  apprentice  or  senrant  from  his  8erTice,(0} 
or  who  continues  to  employ  such  seryant  after  notice,  though  the  de- 


g 


)  Randleson  ▼.  Murray^  8  A.  ft  E.  109. 
i)  Fmton  T.  City  of  Dublin  Steam  Packet  Cemptmyj  8  A.  *  E.  S36. 
m)  Weyland  Y.  Elkine,  Holt's  N.  P.  0.  227,  Qibbe^  0.  J. 
n)  NichoUon  ▼.  Mouneey^  15  East,  384. 
o)  Adm.  per  Ctir.,  in  Q.  y.  Daniel^  6  Mod.  182. 


(: 


1)  See  Accord  Bobb  y.  Abbott^  14  Pick.  289. 

2)  See  note  (1),  p.  1107^  ante. 


fendant  did  not  procure  the  servant  to  leave  his  master,  or  know,  when 
he  employed  him,  that  be  was  ike  servant  of  another.(jp)(l^  But  the 
master  may,  if  he  chooses,  waive  his  action  for  the  tort  i(q)  and  bring 
an  action  of  indebitatus  assumpsit  for  work  and  labour  done  by  his  ap- 
prentice, against  the  person  who  tortiousl;^  employed  lum.  So  tne 
captain  of  a  ship  of  war  detaining  an  apprentice  who  had  been 
impressed,  after  verbal  notice  by  such  "^apprentice  of  his  con-  '[*11123 
ditioH,  is  liable  in  an  action  by  the  master  for  wages  for  the 
service  of  the  apprentice.(r)  JBut  the  prize-money  gained  bv  an  ap- 
prentice serving  on  board  a  lett^  of  marqtie  ahip,  does  not  Mfnkgfjs)  to 
the  master,  the  usage  being  proved  that  audi  money  is  the  property  of 
the  apprentice.(2^ 

It  is  not  material  whether  the  apprentice  be  legally  apprenticed  or 
not ;  it  is  sufficient  if  he  be  so  defaeto.{t) 

It  has  been  holden,(t()  that  a  master  cannot  maiiitain  an  action  for 
seducing  his  servant,  after  his  servant  has  paid  him  the  penalties  stipu- 
lated by  his  articles  for  leaving  him.(3)  ITeither  can  an  action  be 
mamtained  for  harbouring  an  apprentice,  as  such,  if  the  master  to  whom 
he  was  bound  was  then  not  a  housekeeper,  and  of  the  age  of  twenty- 
four  years.(ii;) 

A  master  may  maintain  an  action  for  an  ii\|ttry  done  to  his  awvant, 
as  false  imprisonment,  batterv,  fcc,  which  depnvee  tiie  master  of  his 
service.  The  form  of  action  is  an  action  of  trespass(y)  usually  termed 
an  action  per  quad  sermtium  ^amisitf  the  ffBt  of  t^e  acti<m  being  the 
loss  of  Bernce.(2)  In  an  action  of  tort^a)  for  wounding  plamtiff 's  ser- 
vant, whereby  he  vras  disabled  from  serving,  the  jury  mav  give  damages 
for  the  loss  of  service,  not  only  before  action  brought,  but  afterwaxds, 
down  to  the  time  wh^i  4he  disal^ty  may  be  expected  to  eeaee. 

(p)  Blak$  V.  Lany0n,6  T.  R.  221. 

(q)  JAgkUy  T.  Clon$tonj  1  Taunt.  112.    S«e  also,  Fbttery.  Sieworty  3  M.  4e  8.  191,  S.P. 

M  Sadu  V.  Vand^ut,  M.  26  Geo.  HI.,  B.  R.,  6  Bast,  39,  n. ;  4  Doag.  1,  <9.  <7. 

US  GbrMMiT.  Vfa/to,  8  Doag.  350. 

(I)  Bwrhw  y.  DmnU,  Salk.  68 ;  6  Mod.  69,  &  C,  recognised  bj  Lord  Hardwkke,  G.  J., 
in  M,  T.  St.  NiehokUf  1  Bnrr,  S.  C,  94,  95. 

[«)  Bird  V.  SmuhUly  3  Bonr.  1645 ;  1  Bl.  R.  387. 

[z)  Oye  ▼.  FeUon^  4  Taunt.  876. 

^-fiee  MortmeB'Y,  Gerber,  8  M.  k  Gr.  88 ;  8  Scott's  K.  R.  386. 

\aj  JewU  ▼.  Sardmffy  T.  10  Oeo.  1.  See  Gilb,  Bvid.  94,  ed.  1781 ;  1  Str.  '895,  '5.  C, 
hj  <be  name  of  Bud  ▼.  Httrdmg ;  Lnwrn  v.  fhy,  2  Str.  944,  8.  P. 

(a)  J9edMtt  v.  BuaUbram,  11  A.  4  K.  301 ;  8  P.  ft  D.  200. 

(1)  The  master  is  entitled  to  reooTnr  the  ean^gs  of  apprvntioe,  even  against  one  who 
employed  him  tgnorantly.    Bowu  t.  TibhetU^  7  Oreenl.  457. 

(2)  There. seems  to  be  a  distinction  between  the  oaee  of  an  apprentice  and  hired  serr- 
ant  as  regards  notice  to  the  defisndant.  In  Jamat  y.  Le  Roy^  ft  ivras  holden,  that  "vrhere 
one  employs  another's  apprentice  it  is  immaterial  ^whether  be  has  notice  or  not ;  but  that 
he  is  not  liable  for  employing  a  hhred  servant  nnless  he  hare  notice.  Jwmb  y.  L€  Roy^ 
6  Johns.  Rep.  274,  cases  cited,  1  Yes.  sen.  48, 83;  1  Salk.  68;  1  Gomyn  on  Gont.  224,  225. 

(3)  Nor  is  It  actionable  to  induce  a  servant  to  leave  his  master's  service  irhen  the  time 
for  which  he  has  hired  himself  shall  expire,  although  he  had  previously  no  intention  of 
quitting  such  service.  Bo9Um  OIoms  Uwmfati»ry  v.  Bnm^yy  4  Pick.  425.  In  an  action 
for  enticing  away  the  defendant's  servant,  the  general  rule  of  damages  is  the  value  of  the 
service  daring  the  time  the  servant  has  been  in  the  defendant's  employment.  Dubwi  ▼. 
AlUn^  Anthon,  94.  But  the  Jury  may;  in  aggravated  cases,  give  the  whc^e  ralue  of  the 
•sendee  by  way  of  damages,    lb. 
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Of  the  Aetianfar  Seduetion.{l) 

This  form  of  action  is  frequently  adopted  by  a  parent  for  the  pnr- 
pose  of  obtaining  a  compensation  in  damages  for  debauching  his  daugh- 
ter and  getting  her  with  child,  and  the  expenses  attending  the  lying- 
m.(2)  As  to  the  nature  of  the  action,  it  has  been  decided,(iV  that  it 
may  be  brought  either  in  trespass  for  the  first  injury,  or 
[""1118]  *in  case  for  the  consequential  damage.(8)    It  has  been  holden 

(6)  Chmmberlam  ▼.  HatUwood^  5  M.  ft  W.  516;  ante,  p.  8;  and  see  Woodw^rdr.  Wd- 
Um^  2  Bob.  k  Pul.  N.  R.  476,  recognized  in  DiUham  t.  Btmd^  2  M.  A  S.  436. 

(1)  See  2  Qreenl.  on  Bt.  {{  671-577. 

(2)  A  matter^  not  standing  in  the  relation  of  a  parent,  may  maintain  this  action  Unr 
debauching  his  lervant  ^ea  y.  WUmm,  Peake's  N.  P.  G.  55.  In  Uke  manner  it  nay 
be  maintained,  for  the  eednction  of  an  adopted  child.  Irwm  r.  Dtarman^  11  Bait,  2^ 
The  right  to  bring  this  action  does  not  pass  to  the  master's  assignees  on  his  baokniptej. 
BowardT,  Crcwtker,  8  M.  4  W.  601. 

(3)  The  action  in  New  York  is  trespass  on  the  case.  Martm  t.  Payne,  9  Johns.  3ST.  Bf 
the  later  case  of  Moron  t.  Vawei,  4  Cow.  412,  it  may  be  rither  trespass  or  treqiaw  oatbe 
case.  Parker  ▼.  Weeks^  3  Sneed,  29 ;  5  Amer.  Law  Reg.  493,  S.  C.  In  this  latter  caae  the 
Court,  by  ifKinnefff  J.,  hold  the  following  language.  **  The  remedy  afforded  by  tbc 
common  law  to  a  parent  for  the  seduction  of  a  daughter,  when  followed  by  pregnancj, 
is  founded  not  upon  the  relation  of  parent  and  child,  but  upon  that  of  master  and  scrr- 
ant  The  action  in  most  cases  may  be  either  trespass  or  case ;  and  the  disUnction  betveci 
the  two  actions  as  respects  the  ground  of  recoTery  is  important  to  be  kept  in  riev. 
Where  there  has  been  an  illegal  entry  into  the  father's  house  or  premises,  by  the  seds- 
cer,  an  action  of  trespaq^  vi  et  armit  may  be  maintained  for  the  breaking  the  housi^  or 
trespass  on  the  premises ;  and  the  seduction  of  the  daughter,  and  consequential  Ion  of 
service  may  be  alleged  and  proved  as  an  aggravation  of  the  damages ;  or  an  adioB  on 
the  case  may  be  supported,  founded  merely  on  the  consequences  of  the  seduction. 

In  the  former  action,  in  which  the  illegal  entry  of  the  father's  house  is  the  techoieil 
ground  of  the  action,  and  the  seduction  and  loss  of  service  is  considered  as  only  wfttttt 
in  aggravation  of  the  trespass,  it  may  well  enough  be  maintained,  consistently  with  die 
nature  of  the  action  and  the  principles  by  which  it  is  governed,  that  it  cannoc  be  ssp- 
ported  unless  the  daughter  were  living  with  the  plaintUT  at  the  time  of  the  injoiy.  Bet 
in  an  action  on  the  case,  the  ground  of  which  is  the  consequential  ii^uiy  resulting  from 
the  seduction,  it  is  unimportant  whether  or  not  the  person  seduced  lived  with  the  plsia- 
tiff  at  the  time  the  seduction  took  place.  It  is  admitted  that  this  conclusion  is  direct^ 
opposed  by  the  case  of  Dean  v.  Pee/,  5  Bast,  45,  and  other  cases  both  English  and  Aaei^ 
ican,  cited  in  the  brief  for  the  plaintiff  in  error ;  but  we  think  it  is  fnUy  supported  tj 
reason  and  weight  of  authority. 

When  it  is  said  that  this  remedy  is  founded  on  the  relation  of  master  and  servant,  nd 
that  therefore  the  gist  of  the  action  is  the  loss  of  the  service,  it  must  be  borne  in  masA. 
that  such  relation  as  has  been  well  observed,  is  little  more  than  matter  of  fictton,  aede 
use  of  to  support  the  action.  3  Stark,  on  Bv.  1307.  By  the  common  law  the  pueA 
cannot  in  that  character  merely  support  an  action  for  debauching  his  daughter.  The 
action  is  maintainable  only  in  respect  of  the  supposed  loss  of  service.  Bl.  Com.  vol  3, 
142,  n.  14,  2  Sand,  on  PL  k  Bv.  360.  This  idea  of  the  loss  of  service  to  the  msster,  ii 
said  to  be  a  necessary  fiction  of  law  in  order  that  the  person  seduced  may  be  a  eonpe- 
tent  witness ;  as  otherwise  the  wrong-doer  might  escape  for  want  of  proof;  the  i^jvTi 
from  its  nature,  being  susceptible  of  proof  only  through  the  parties  to  it.  See  Beeni'i 
Domestic  Relations,  298,  n.  1.  And  it  is  to  be  observed  that  the  authorities  w^ 
adhere  most  rigidly  to  that  doctrine,  that  the  loss  of  service  is  the  foundation  of  tto 
remedy,  admit  at  the  same  time  that  the  most  trifling  and  valueless  acts  of  service  ere 
sufficient ;  and  that  the  mere  loss  of  menial  service  is  not  the  real  ground  of  tbe  accioik 
But  notwithstanding  the  doctrine  maintained  by  the  older  authorities  upon  this  snbjcci» 
it  is  now  well  settled  by  numerous  cases  both  Bnglish  and  American,  and  nponiMrc  jiit 
and  enlightened  views  of  the  domestic  relations,  that  proof  of  actual  service  by  a  dssgk* 
ter  is  not  necessary  to  support  this  action.  See  HewettY.  Prime,  21  Wend.  79,  tndcsMi 
there  cited.  If  the  daughter  lives  in  her  father's  family,  service  will  be  presumed,  b  is 
immaterial  wheUier  she  be  a  minor  or  of  full  age,  if  she  lives  with  her  father.    If 
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that  this  action  may  be  Tnaintairied,  although   the  daughter  was  of 
age  at  the  time  of  the  8eduction.((r)     But  as  the  action  is  founded 
on  the  loss  of  service,  that  must  be  alleged  in  the  decIaration,(c?)(l)  and 
without  such  an  averment,  the  declaration  cannot  be  supported.(«)     It 
must  be  proved  that  the  relation  of  master  and  servant,  fwhich  in  these 
cases  the  law  implies  from  very  slight  circumstances,)(2^  subsisting  at 
the  time  when  the  injury  was  committed  ;{f)  and  the  circumstance  of 
the  daughter  having  been  underage  at  that  time,  will  not  dispense  with 
the  necessity  of  this  proof.  (^)    It  is  not  necessary,  however,  to  prove 
a  contract  tor  service,  if  the  daughter  was  in  fact  a  servant,  nor  that 
she  slept  in  the  hou8e.(A)     But  evidence  must  be  given  of  acts  of  ser- 
vice ;  the  slightest,  however,  will  be  sufficient,  as  milking  c6ws(t)  and 
the  like.     An  action  cannot  be  maintained  by  a  father(i)  for  the  seduc- 
tion of  his  daughter,  though  a  minor,  while  she  was  in  the  service  of 
another  person ;  although  it  be  alleged  in  the  declaration,  that  she  was 
there  with  the  intention,  on  the  part  of  her  father  and  herself,  that  she 
should  return  to  her  father's  when  she  quitted  her  service,  unless  she 
should  immediately  go  into  another  service.     In  a  case  where  it  ap- 
peared that  the  plaintiff  *8  daughter  had  been  married  eight  years  be- 
fore, had  two  children,  and  was  then  separated  from  her  husband  for 
five  years,  during  which  the  husband  had  not  any  access,  the 
wife  having  returned  to  her  father's  house,  *and  lived  with   [*1114] 
him,  and  acted  as  his  servant.     During  this  residence  with 
her  father  she  was  debauched  by  the  defendant,  and  had  a  child  by  him. 
It  was  hoIden,({)  that  the  relation  of  master  and  servant  might  and  did 

(e)  BmneU  y.  AUeott,  2  T.  R.  166. 

(d)  StUerthwaUe  v.  Dewhursty  B.  R.,  £.  25  Qeo.  III.,  cited  in  &  East,  47,  n.,  and  MSS., 
and  S.  C,  A.  P.  B.,  No.  85,  Dampier  MSS.,  L.  I.  L.  j  4  Doug.  315,  8,  0. 

(e)  GHnnell  v.  WelU,  C.  P.,  M.  T.  1844. 

[/)  PottlethwaiU  v.  Parket,  3  Burr.  1878,  recognized  by  BuUer  J.,  in  2  T.  R.  166. 

\g)  Dean  t.  Pttl^  5  East,  45;  but  see  remarks  of  Parke,  B.  in  Barria  v.  BuUer,  2  M.  4 
W.  542  ;  these  cases  and  Blaymire  y.  Haley,  infra,  were  recognized  in  QrinneU  t.  WelU, 
C.  P„M.  T.  1844. 

{h)  Mann  v.  Barrett,  6  Esp.  N.  P.  0.  23. 

(i)  Per  Buller,J,,  in  Bennett  v.  AUeott,  2  T.R.  168;  per  AbboU,  C,J.,Mam>eUr,  Thorn* 
eon,  2  C.  &  P.  304. 

(it)  Blaymire  v.  ffalet/,  6  M.  &  W.  56. 

{I)  Harper  y.  Luffkin,  7  B.  ft  G.  387. 

age  she  is  of  course  his  servant.  But  though  this  is  not  the  case  if  she  be  of  full  age, 
yet  from  the  fact  that  she  lires  with  her  father,  the  presumption  is  that  she  is  his  serv- 
ant, unless  such  presumption  be  removed  by  proof  that  she  lives  with  him  otherwise 
than  as  a  servant."    See  Reeves's  Domestic  Relations,  292. 

(1)  *' Although  the  daughter  cannot  have  an  action,  yet  the  father  may,  not  for  assault- 
ing his  daughter,  and  getting  her  with  child,  because  this  is  a  wrong  particularly  done 
to  her,  yet  for  the  loee  of  her  service  caused  by  this"  Per  Bolle,  C.  J.,  Norton  v.  Jason, 
Sty.  398. 

(2)  In  one  case,  LittledaU,  J.,  expressed  an  opinion  that  it  was  not  necessary  to  show 
any  acts  of  service  done  by  the  daughter;  it  was  sufficient  that  she  lived  in  the  father's  fam- 
ily under  such  circumstances  that  he  had  a  right  to  her  services.  Maunder  v.  Venn^  M.  k 
Malk.  323.  In  Hollowayy,  Abell,  7  0.  &  P.  628,  it  appeared  that  A.  occupied  two  farms 
seven  miles  distant  from  each  other;  A.  resided  at  one,  and  his  son  and  his  daughter  at 
the  other,  where  she  acted  as  mistress,  and  had  the  poultry  for  her  benefit.  This  was 
holden  sufficient  to  prove  her  the  servant  of  A.,  per  Littledale,  J.,  who  thought  that  it 
was  not  necessary  for  defendant  to  plead  specially  that  daughter  was  not  servant  of 
plaintiff. 
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exist  in  thifl  eaae ;  and  that  in  the  abienoe  of  any  interference  by  ike 
husband,  it  was  not  competent  to  the  defendant,  a  wrongdoer,  to  set 
up  the  rights  of  the  husband  as  an  answer  to  the  action.(l) 

Since  the  new  rules,  it  has  been  holden,  that  in  an  action  of  trespass 
for  seduction,  the  plea  of  Not  Guilty  does  not  put  the  plaintiff  to  proof 
of  the  service,  but  admits  it.(m) 

Witne89. — ^The  daughter  or  seryant  is  a  competent  witness  to  proT« 
the  case. 

Plaintiff  brought  trespass  against  the  defendant  for  breaking  and 
entering  his  house,(n)  and  debauching  his  daughter,  by  which  he  lost 
her  service  for  a  lone  space  of  time.     Upon  the  trial  it  appeared,  that 
the  defendant  was  admitted  in  the  way  of  courtship  to  visit  the  young 
woman :  that  proposals  had  been  made  on  both  sides :  that  one  night 
she  went  to  bed,  and  left  her  chamber  window  open,  and  the  defenduit, 
by  setting  a  ladder  to  her  window,  got  into  her  chamber,  and  having 
lain  with  her,  she  became  pregnant,  and  afterwards  had  a  child,  whereby 
the  father  was  put  to  a  great  expense*    These  facts  the  judge  at  Nisi 
Prius  admitted  the  daugnter  to  prove;  upon  which  the  jury  gave  1502. 
damages.    A  motion  for  a  new  trial  was  made,  on  the  following  grounds: 
1st,  Secause  the  verdict  was  against  evidence,  there  beinff  no  proof  of 
any  trespass  committed  in  breaking  the  house,  but  on  the  contmj, 
that  the  window  having^  been  left  open  by  the  plaintiff's  daughter,  the 
defendant  entered  by  virtue  of  a  license  from  her,  and  so  co^d  not  be 
a  trespasser.    Norton  v.  Jcuony  Styl.  898 ;  Sunt  v.  Wattonj  T.  Bajm. 
260.    2dly,  That  the  daughter,  who  was  partieepi  eriminiij  and  swear- 
ing for  her  father,  and  in  consequence  of  that,  swearing  for  herself, 
was  not  a  competent  witness.    8dly,  That  the  damages  were  ezceesivef 
no  loss  of  service  having  been  proved,  and  the  jury  mistaken  in  their 
assessment  of  the  damages,  the  girl  having  since  the  trial  brought 
another  action  for  breach  of  the  promise  of  marriage.     Sed  per  Ourism, 
as  to  the  first  ground,  the  defendant's  entrance  into  the  hovse  withoot 
the  privity  of  tne  father  or  mother,  is  plainly  a  trespass;  as  to  the2Dd, 
the  daughter  was  a  competent  witness,  and  no  more  interested  in  the 
question  than  servants  in  actions  brought  by  their  masters  for 

f 


m)  Torrenci  v.  OibbmSj  Q.  B.,  H.  T.  1843. 

n)  Cock  T.  Wortham,  B.  R.,  M.  10  Qeo.  II.,  MSS.,  5.  (7.    Shortly  reported  in  Str.  lOM. 


(1)  An  action  on  the  caae  for  the  eednction  of  a  daughter  is  founded  ezdnsirdjoi 
the  relation  of  master  and  servant,  not  parent  and  child,  and  the  gist  of  it  is  the  o»»> 
quential  loss  of  serrice.  South  y.  Dennitton.  2  Watts,  474.  Hence  a  mother  (though* 
widow)  not  being  entitled  to  the  service  of  the  child,  cannot  maintain  this  action  empi 
on  proof  of  actual  service  at  the  time  of  seduction.  lb.  If  the  person  seduced  besben 
the  age  of  21,  some  evidence  of  the  relation  of  master  and  servant  must  be  given  bjpi«tf 
of  actual  service.  WUton  v.  Sprout,  3  Penn.  R.  49.  Therefore  a  brother-in-law  of  tb 
person  seduced,  who  was  over  28  years  of  age,  but  paid  for  her  board  without  evidescf  sf 
actual  service,  is  not  entitled  to  recover.  lb.  Where,  in  case  for  seduction  brought  brtlic 
mother  after  the  pregnancy,  but  before  the  birth,  evidence  was  received  of  costi  ssd 
expenses  incurred  after  the  commencement  of  the  suit,  the  court  refhsed  to  set  aside  tlie 
verdict,  the  cause  of  action  being  clearly  established  independently  of  such  testiisoij- 
Stiles  V.  Teffordf  10  Wend.  338.  In  an  action  for  seduction  where  there  is  a  relatioasbip 
between  the  plaintiif  and  the  seduced,  proof  of  the  situation  of  the  plaintiff's  fiunliratd 
their  general  good  character,  may  be  given  to  enhance  the  damages.  WQmm  v.  ^rttd, 
3  Penn.  R.  49.  A  conviction  of  fornication  and  bastardy  and  satisfitction  of  the  i 
is  no  bar  to  any  action  for  seduction.   lb.    See  note  (3),  ante,  p.  1112. 
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them,  per  quod  their  maflten  lost  their  senrice,  in  which  eases  the  ser- 
vants are  constantly  admitted.     Srdljy  The  damages  in  this  case  are 
far  from  being  excessive:  the  defenaant  being  admitted  in  an  honour*' 
able  waj,  made  a  very  ungenerous  use  of  the  acquaintance 
with  the  daughter,  which  is   a  great  aggravation  *of  his  [^^1115] 
offence,  and  it  is  hardly  possible  to  estimate  the  damage  of  a 
father  under  such  circumstances ;  and  as  to  a  loss  of  service  not  having 
been  proved,  that  was  quite  immaterial,  the  rule  beinff,  that  where  the 
loss  of  service  is  the  gist  of  the  action,  there  it  must  be  proved;  as  in 
trespass  by  a  master  for  beating  his  servant ;  but  where  laid  only  in 
aggravation  of  damages,  loss  of  service  need  not  be  proved ;  and  here 
the  action  is  founded  on  the  trespass  in  breaking  the  house,  and  the 
loss  of  service  is  <mly  consequential  to  it*    As  to  the  new  action  that 
has  been  brought,  we  cannot  take  any  notice  of  it. 

Witnesses  caimot  be  examined,  on  the  part  of  the  plaintiff,  as  to  the 
daughter's  general  character  for  chastity,  except  in  answer  to  evidence 
adduced  by  the  defendant  oi general  b<»d  character,(o)    A  specific  breach 
of  chastity  alleged  on  the  part  of  the  defendant  will  not  afford  ground 
for  such  examination.(p^    Nor  does  the  mere  cross-examination  of  the 
daughter  to  show  that  sue  had  been  guilty  of  improper  conduct,  entitle 
the  plaintiff  to  call  othw  witnesses  to  her  character.(9)    The  daughter 
is  not  bound  to  answer,  in  cross-examination,  whether  she  had  not  pre- 
viously been  criminal  with  other  men.(r)    Neither  can  evidence  be 
admitted  that  the  defendant  accomplished  the  seduction  by  means  of  a 
promise  of  marriaffe.(s)    The  defendant  may  give  evidence  not  only  of 
the  general  bad  character  of  the  plaintiff's  daughter,  but  he  may  also 
examine  witnesses  to  prove  particular  acts  of  sexual  intercourse  (t) 
between  them  and  the  daughter;  this  evidence,  however,  does  not  go  to 
the  verdict,  but  only  in  mitigation  of  damages,  if  the  jurv  are  satisfied 
that  the  defendant  had  such  intercourse  with  plaintiff  s  daughter  as 
caused  him  to  be  the  father  of  the  child  alleged  to  have  been  gotten  by 
him. 
Money  cannot  be  paid  into  court,  stat.  S  fc  4  WilL  lY*  c.  42,  s.  21. 

Cf  the  Damaffee.{l) 

Liberal  damages  are  usually  given  in  an  action  for  seduction,  and  the 
courts  are  disinclined  to  grant  new  trials  merely  on  the  ground  of  excess 
in  that  respect.(u)  From  a  laudable  desire,  as  I  conceive,  to  suppress 
the  vice  of  seduction,  against  which  our  criminal  code  has  not  provided 
any  punishment,  many  eminent  jui^es  have  thouf^ht  it  proper  to  direct 
juries,  in  ascertaining  the  amount  of  the  damages  m  this  action,  to  have 

(o)  Bamfield  t.  Maueif,  1  Campb.  460.  {p)  5.  C 

(g)  2>oSd  Y.  N&rrii^  3  Gampb.  519. 

(r)  Ih,;  but  see  BaU  y.  HiU^  1  G.  4  P.  100,  Parh^  J. 

f«)  Z>widy.  Norriiy  3  Gampb.  519. 
t)    Verry  v.  WaUsku,  7  G.  4  P.  308,  AldertoHj  B. 
(u)  JSUUige  Y.  Wade^  3  Wils.  18;  Edmomon  y.  Maehdlj  2  T.  R.  4;  Bennett  Y.  AUeott, 
2  T.  R-  166. 


(1)  See  Sedgwick  on  Damagei,  542,  2d  ed. 
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regard  not  merely  to  the  mjarj-  sustained  by  the  loss  of  serriee,  ft 
proper  compensation  for  which  might  amount  to  a  few  poonds 
[*1116]  only,  but  also  to  the  wounded  feelings  '^of  the  parent  or  party 
standing  in  loco  parentis.     In  Southernwood  v.  Ramsden^ 
Middx.  Sittings  after  H.  T.  19th  Feb.  1805,  which  was  an  action  by  a 
custom-house  officer  against  a  cowkeeper  for  the  seduction  of  the  plain- 
tiff's  daughter,  per  quod  servitium  amisity  Lord  JEUenborough,  C.  J., 
in  explaining  the  nature  of  this  action,  said  that  it  was  laid  as  a  tres- 
pass, and  was  founded  on  the  injury  done  to  the  father  by  the  loss  of 
the  service  of  the  child ;  this  was  necessary  to  let  in  the  case,  but  when 
this  was  established,  further  damages  might  be  conceded  for  the  h» 
which  the  father  sustained  hy  being  deprived  of  the  society  and  comfort 
of  his  childy  and  by  the  dishonour  which  he  receives.     The  jury  gave 
8002.  damages.     Lord  Eldon^  G.  J.,  had  expressed  a  similar  opinion  at 
Bristol  Summer  Assizes,  1800,  in  the  case  of  Chambers  v.  Jrtrtn,  where 
the  action  was  brought  by  an  aunt,  for  the  seduction  of  her  neice,  against 
the  defendant,  a  lieutenant  in  the  navy.     The  chief  justice  told  the 
jury,  that  in  calculating  the  quantum  of  damages,  they  were  not  to  loci 
merely  to  the  loss  of  service,  which  miffht  amount  only  to  a  few  pounds, 
but  also  to  the  wounded  feelings  of  the  party.     The  jury  gave  2002. 
damages.     From  the  amount  of  the  damages  in  the  preceding  cases,  it 
will  be  observed  that  due  respect  was  paid  by  the  jury  to  the  direction 
of  the  judge.     It  may  be  remarked,  that  although  this  practice  of  giv- 
ing damages  for  the  wounded  feelings  of  the  party  can  scarcely  be 
reconciled  with  the  strict  rule  of  law,  which  entitles  a  person  to  recover 
Qvlj  secundum  allegata  et  probata;  yet  when  the  nature  of  the  vice  of 
seduction,  and  the  pernicious  consequences  which  result  from  it,  are 
duly  oensidered,  few  persons,  (however  anxious  they  may  be  that  die 
boundaries  between  civil  injuries  and  criminal  offences  should  be  pre- 
served as  distinct  as  possible,)  will  regret  that  such  a  practice  has  be^ 
adopted.      Since  the  first  publication  of  the  preceding  remarks,  an 
application  was  made  to  the  court  of  B.  B.  to  set  aside  an  inquisition 
on  the  ground  of  excessive  damages,(a;)  where  the  plaintiff  had  declared 
against  the  defendant  for  the  seduction  of  his  adopted  daughter  and 
servant,  and  the  jury  had  given  1002.  damages,  although  it  appeared 
that  the  only  pecuniary  damage  which  the  party  had  sustained,  was  the 
being  obliged  to  hire  another  servant  for  five  weeks  during  the  lying-in. 
The  plaintiff  had  been  a  Serjeant  in  a  regiment  of  the  line,  and  the 
servant  was  the  daughter  of  a  deceased  comrade,  whom  the  plaintiff  had 
adopted  and  maintained.     It  was  urged,  that  she  could  only  be  consid- 
ered as  a  servant;  and  a  case  was  cited  as  having  been  tried  before 
Ohambre^  J.,  at  Worcester,  where,  upon  an  action  brought  by  a  father 
for  the  seduction  of  his  natural  daughter,  that  learned  judge  told  the 
jury  they  must  consider  her  merely  in  the  character  of  a  servant,  and 
award  the  plaintiff  a  compensation  for  the  loss  of  service  only.    The 
court,  however,  in  the  present  instance,  refused  the  application, 
[*1117]  Lord  Ellenhoroughy  C.  J.,  observing  that  the  *courtshad  uni- 
formly expressed  their  reluctance  to  disturb  the  verdict  in  this 
action  merely  on  the  ground  of  excessive  damages,  and  referred  to 

(z)  Irwin  Y.  Dearman^  B.  B.,  E.  49  Geo.  III.,  MS.,  and  11  East,  23. 
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JEdmonBon  v.  Machellj  2  T.  R.  4, — that  it  was  a  case  suigeneriSj  where, 
in  estimating  the  damages,  the  parental  damages,  and  the  feelings  of 
those  who  stood  in  loco  parentisj  had  always  been  taken  into  considera- 
tion; and  although  it  was  difficult  to  conceive  upon  what  legal  princi- 
ples the  damages  could  be  extended  ultra  the  injury  arising  from  the 
loss  of  service,  yet  the  practice  was  now  inveterate,  and  could  not  be 
shaken.  He  added,(y)  that  the  action  having  been  considered  in 
Edmonson  v.  MaeheU  to  extend  to  an  aunt,  as  one  standing  in  loco 
parentis^  he  thought  that  the  present  plaintiff,  who  had  adopted  and 
bred  up  the  daughter  of  a  friend  and  comrade  from  her  infancy,  seemed 
to  be  equally  entitled  to  maintain  the  action  on  account  of  the  loss  of 
service  to  him,  a^sravated  by  the  injury  done  to  the  object  on  whom  he 
had  thus  placed  his  affection. 


♦CHAPTER   XXX,  [*1118] 

NUISANCE.(1) 

I.  In  what  Cases  ait  Action  for  Nuisance  may  be  maintained. 
p.  1118.  And  herein  op  the  Right  to  Use  of  Light,  p. 
1122.  Water,  p.  1124.  Way.  p.  1126,  8.  And  Pew.  p. 
1129. 
n.  By  whom  and  against  whom  an  Action  for  a  Nuisance  may 
be  maintained,    p.  1129. 

III.  Pleadings,  p.  1181. 

IV.  Evidence,  &c.    p.  1132. 
V.  Costs,    p.  1183. 


I.  In  what  Cases  an  Action  far  a  Nuisance  may  he  maintained. 

An  action  on  the  case  lies  for  a  nuisance  to  the  habitation  or  land  of 
another ;  as,  if  A.  build  a  house  so  as  to  hang  over  the  land  of  B., 
whereby  the  rain  falls  upon  B.'s  land,  and  injures  it,  B.  may  maintain 
an  action  against  A.  for  this  nuisance.(a) 

(y)  11  East,  24,6. 

(a)  Pmruddock'B  ease,  5  Rep.  100,  b. ;  1  Rol.  Abr.  107,  pi.  18;  2  Rol.  Abr.  140,  pi.  11. 

(1)  Chanceiy  may  interfere  bj  injunction  to  prevent  the  erection  of  a  nuisance.  JUilUr 
y.  Truehart,  4  Leigh,  569  ;  Trustees  Y.  Covfen,  4  Paige,  610;  Lasala  v.  Holbrooke  lb.  169; 
Hoyt  Y.  Mayifr,  3  Id.  213;  Berris  y.  Upham,  13  Pick.  169;  Oeorgetown  y.  Alexandria 
Cmal,  12  Pet.  91 ;  Rows  y.  OraniU  Bridge  Co.,  21  Pick.  344;  Brightlj's  Eq.  Jur.  J  288- 
292.;  2  Story's  Eq.  Jur.  2i  921-930.  The  legislature  may  authorize  the  erection  of  a 
bridge  across  a  navigable  stream  below  where  the  coasting  trade  is  carried  on  by  licensed 
vessels,  if  the  bridge  is  built  with  a  draw  for  the  passing  and  repassing  of  vessels  free  of 
expense.  Peoples.  Rensselaer  and  S.  R.  R.  Co.,  16  Wend.  113;  Com,  v.  Newburyport 
Bridge,  9  Pick.  142 ;  JoUy  v.  The  Terre  Haute  Draw  Bridge  Co,,  3  Am.  Law  Reg.  29  ; 
The  8taU  of  Pemsylvania  v.  The  Wheeling  and  Belmoni  Bridge  Co.,  13  Howard,  618. 


1118  VITISAVCfl. 

It  woald  be  an  endless  task  to  enumerate  all  the  instances  of  nuisance, 
for  which  an  action  may  be  maintained.  It  may  be  sufficient  to  obserre, 
that  the  erection  of  anything  offensive  so  near  the  honse  of  another,  as 
to  render  it  nseless  and  unfit  for  habitation,  e.  a.y  the  erection  of  a  swine 
stye,(ft)  lime-kiln,(c)  privy,(c2)  smith's  forge,(e)  tobaoco-mill,(/)  tallow- 
furnace  near  a  common  inn,(^)  or  the  like,  is  actionable.(l)  The  prin- 
ciple  on  which  the  rule  of  law  proceeds,  is,  tie  utere  tuoy  ut  non  Icedat 
alienum^iji)  ^*  enjoy  your  own  property  in  such  a  manner,  as  not  to  in- 
jure that  of  another  person/'(2)    According  to  this  rule,  a  party  is 

liable  for  the  consequence  of  his  own  neglect.    Hence  it  has 
[*1119]  been  holden,(t)  that  an  ^action  lies  against  a  party  for  so 

negligently  constructing  a  hay-rick  on  the  extremity  of  his 
land,  that  in  consequence  of  its  spontaneous  ignition  his  neighbour's 
house  was  burnt  down.  To  an  action(i)  of  nuisance  for  carrying  on  the 
business  of  a  tallow-chandler  in  a  messuage  adjoining  the  messuage  of 
the  plaintiff,  it  is  no  plea  that  the  defendant  was  possessed  of  his  mes- 
suage, and  the  business  was  carried  on  before  the  plaintiff  became 
possessed  of  the  adjoininff  messuage  ;  and  in  a  similar  case,(2)  the  court 
said  that  the  defendant  should  at  least  have  alleged  a  holding  of  twenty 
years'  duration.  ^  It  must  not,  however,  be  inferred,  from  the  preced- 
ing remarks,  that  an  action  can  be  maintained  for  a  thing  done  merely 
to  the  inconvenience  of  another.  The  building  a  wall  which  merelj 
intercepts  the  prospect  of  another,  without  obstructing  the  light,  is  not 
actionat>le.(m)  So  the  opening  a  window,  whereby  the  privacy  of  a 
neighbour  is  disturbed,  is  not  actionable ;  the  only  remedy  in  this  ease 
is  to  build  on  the  adjoining  land,  opposite  to  the  offensive 'window.(nX3) 
In  an  action  on  the  case  against  aefendant,  for  keeping  dogs  so  near 
plaintiff's  dwelling-house,(o^  that  he  was  disturbed  in  the  enjoymeot 
thereof,  it  appeared  in  evidence,  that  defendant  kept  six  or  seven 
pointers  so  near  plaintiff's  dwelling-house,  that  his  family  were  pre- 
vented from  sleeping  during  the  night  and  were  very  much  disturbed  in 

[h)  AldretP$  eai$,  9  Rep.  69,  a.  (e)  Per  ITroy,  0.  J.,  S.  C. 

(a)  Jonea  y.  Powdl,  Hutt.  136.  (e)  Bradley  t.  OiU,  Lotw.  69. 

(/)  Siyan  ▼.  MuUhiftwn,  Loodon  Sittiiigi  after  If.  T.  40  Geo.  III.,  B.  R.,  JT^p^fm,  G.  J^ 
MSS. 
(p)  Mwkjf  T,  PragnM^  Oro.  Car.  610.  (A)  9  Rep.  69. 

(t)   Vaughan  ▼.  Menlcfvef  3  Bingh.  N.  G.  468 ;  4  Sc.  244,  recognizing  J\irherva  t.  Staaf^ 
Salk.  13. 

BUM  Y.  SaU,  4  Bingh.  N.  G.  183. 

EUioiion  t.  Feetham,  2  Bingh.  N.  G.  137.    See  Fliffht  ▼.  Tkomat,  10  A.  4  E.  590; 
k  D.  442 ;  affirmed  on  error,  11  A.  4  E.  688 ;  and  in  H.  of  Lorde,  pott,  p.  1124. 
(m)  Per  ITray,  C.  J.,  9  Rep.  68,  b. ;  Knowla  y.  J^teAordtofi,  1  Mod.  65. 
(n)  Per  Eyre^  G.  J.,  tz  rAatione  Le  BUme,  J.,  3  Campb.  82. 

(0)  Street^  Clerk,  Y.  Tu^eU,  B.  R.,  M.  T.  41  Geo.  III.,  MSS. 

(1)  See  2  Greenl.  on  EYid.  {  466. 
hS  See  Broom's  Legal  Maxims,  274. 

?3)  The  doctrine  of  the  English  books  in  respect  to  ancient  lights,  is  not  YSiy  vsH 
understood  in  this  country.  I  am  not  aware  that  any  case  has  been  ruled  in  Pcoa^ 
Yania  in  which  the  principle  has  been  recognised.  It  should  be  introduced  with  caatioa. 
Many  Yacant  lots  in  our  cities  and  towns  are  owned  by  persons  who  reside  at  a  dislMC% 
and  who  are  either  unable  or  unwilling  to  improYe  them.  It  would  be  incoinYenieott» 
compel  them  to  do  so  on  the  penalty  of  forfeiting  a  Yaluable  right  by  n^leet  f^ 
Jtogertf  J.,  Bay  Y.  Sterrett,  2  Watts,  331.  See  Sobeeon  y.  PeUmyer,  2  Green's  Cb.  ^U 
Story  Y.  Oden,  12  Mass.  167;  itCredy  Y.  Tkommn^  1  Dudley'aL.  k  Bq.  Rep.  131. 
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the  day-time.  There  was  not  any  evidence  given  on  the  part  of  the 
defendant ;  notwithstanding  which  the  jury  found  a  verdict  for  defen- 
dant. On  a  motion  for  a  new  trial,  Lord  Kenyan^  C.  J.,  said,  ^'  I 
know  it  is  very  disagreeable  to  have  such  neighbours,  but  we  cannot 
grant  a  new  trial.  Gases  certainly  of  this  nature  have  been  made  the 
subject  of  investigation  in  courts  of  justice ;  I  remember  a  case  in 
Peere  Willianis,(p)  ^  where  the  plaintiff's  house  being  so  near  the 
chnrch,  that  the  five  o'clock  mornmg  bell  disturbed  her ;  the  plaintiff 
came  to  an  agreement  with  the  churchwardens,  that  she  should  erect  a 
cnpola  and  a  clock,  and  in  consideration  thereof  the  five  o'clock  bell 
should  not  be  rung.  This  was  considered  as  a  good  agreement,  and  the 
Chancellor  decreed  an  injunction  to  stay  the  ringing  the  bell.'  If  the 
defendant  continues  the  nuisance,  and  you  think  it  advisable,  you  may 
bring  a  new  action."     Rule  refused. 

An  action  cannot  be  maintained  for  a  reasonable  use  of  a  person's 
right,  although  it  may  be  to  the  annoyance  of  another  :  as  if  a  butcher, 
brewer,  &c.,  use  his  trade  in  a  convenient  place.(j)(l)    For  a  nui- 


8 


)  Mcartm  T.  Nuthm,  2  P.  V^ms.  268. 
q)  Com.  Dig.  Action  upon  the  case  for  Nuisance  (G). 


(1)  Where  a  wharf  is  extended  below  low- water  mark,  and  into  the  channel  of  the 
tide-waters  of  the  commonwealth,  it  does  not  necessarily  follow  that  it  is  a  common 
nuisance  and  mnst  be  abated ;  but  this  is  the  presumption,  and  the  defendant  must  show 
that  it  is  no  impediment  to  navigation  or  detriment  to  the  public.  The  Commonwealth 
▼.  Wright,  Thacher's  Grim.  Gas.  21 1.  If  the  effect  of  such  wharf  is  to  fill  up  the  channel, 
or  injuriously  divert  the  current,  it  is  a  nuisance.  lb.  A  bowling  alley  kept  for  gain 
or  hire,  is  a  public  nuisance,  and  may  be  prohibited  by  a  village  corporation.  Tanner 
▼.  Tnuteei  of  Albion^  5  Hill,  121.  lb.  The  proprietors  of  a  disUUeiy,  in  the  city  of 
Brooklyn,  were  in  the  habit  of  delivering  their  grains  remaining  after  distillation,  called 
slops,  to  those  who  came  for  them,  by  passing  them  through  pipes  to  the  public  street, 
opposite  their  distillery,  where  they  were  received  into  casks  standing  in  wagons  and 
carts;  and  the  teams  and  carriages  of  the  purchasers  were  accustomed  to  collect  there 
in  great  numbers  to  receive  and  take  away  the  article;  and  in  consequence  of  their 
remaining  there  to  await  their  turns,  and  of  the  strife  among  the  drivers  for  priority,  and 
of  their  disorderly  conduct,  the  street  was  obstructed  and  rendered  inconvenient  to 
those  passing  thereon.  Held,  that  the  proprietors  were  guilty  of  a  nuisance.  The  People 
T.  Cunnmffham,  1  Denio,  524 ;  Com,  v.  Van  Sickle,  Brightly 's  Rep.  69 ;  1  Penn.  L.  J.  82, 
S,  C.  The  fact  that  the  teams  and  carriages  were  not  owned  by  the  proprietors  or  under 
their  control,  does  not  excuse  them,  they  in  effect  invited  these  assemblages  at  the  point 
where  the  article  was  delivered.     The  People  v.  Cunningham,  1  Denio,  524. 

Proof  of  strife  and  collision  among  the  drivers,  while  awaiting  their  turns,  is  competent 
evidence  towards  establishing  Uie  fact  of  obstruction.  The  People  v.  Cunningham,  I 
IDenio,  524.  A  temporary  occupation  of  part  of  a  street  or  highway  by  persons  engaged 
in  building,  or  in  receiving  or  delivering  goods  from  stores  or  war^ouses,  or  the  like,  is 
allowed  ii^m  the  necessity  of  the  case;  but  a  systematic  and  continued  encroachment 
upon  a  street,  though  for  the  purpose  of  carrying  on  a  lawfhl  business,  is  unjustifiable, 
lb.  The  question  wheUier  a  permanent  erecUon,  in  a  navigable  stream,  is  a  nuisance,  is 
Si  question  of  fact  for  a  juiy  to  determine;  for  it  would  not  be  a  nuisance  if  it  did  not 
Impede  the  navigation,  or  if  the  general  and  public  advantages  arising  from  its  erection, 
g^reatly  exceeded  any  slight  inconvenience  therefrom.    Pileher  v.  Hart,  1  Humph.  524. 

It  is  a  nuisance  to  overflow  a  public  highway  in  actual  use,  by  the  erection  of  a  dam, 
^though  erected  under  the  statute  regulating  mills.  Com,  v.  Steoene,  10  Pick.  247  ; 
Oom.  V.  Church,  1  Barr.  105.  So  also  a  ditch  in  a  lane  of  a  city.  Runyon  v.  Bordine, 
2  Green,  472.  The  erection  of  any  thing  in  the  upper  part  of  a  stream  of  water,  which 
poisons,  corrupts,  or  renders  it  offensive  or  unwholesome,  is  actionable  ;  as  a  tanyard. 
Jlowell  V.  M^Coy,  3  Rawle,  256.  The  continuance  of  a  nuisance  by  overflowing  lands 
"by  means  of  a  dam  for  twenty  years  and  upwards,  although  it  gives  a  right  to  the  use 
of  the  land,  does  not  bar  a  proceeding  on  the  part  of  the  public  to  abate  it,  nor  an 
action  for  a  specific  and  peculiar  ixyuiy.    MiUe  v.  HaU^  9  Wend.  316;  Ripka  v.  &r- 
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[*1120]  sance  in  a  pab£c  highwayi  *an  actum  cannot  be  maintam- 

ed,  unless  there  be  special  damage  :(r)  where  the  defendant 
had  placed  timber  upon  a  public  nayigable  river,  in  such  a  manner  as  to 
prevent  the  customers  coming  to  the  plaintiff ^s  house;  it  was  holden 
that  plaintiff  had  a  sufficient  cause  of  action,  whether  the  obstruction 
was  a  nuisance  to  the  highway  or  not  :(•)  but  mere  obstruction  of  the 
plaintiff's  businesSy(t)  or  delaying  him  a  little  while  in  a  journey, (u)  is 
not  such  special  damage  as  will  sustain  an  action ;  for  the  damage 
Qught  to  be  direct/x)  and  not  consequential ;  e.  g.,  the  loss  of  a  horse^ 
or  some  corporal  hurt,  as  falling  into  a  trench,  &c.  :(1)  and  the  plaintiff 

(r)  1  Inst.  56,  a. 

(s)  Rose  ▼.  Orovety  5  M.  ft  Or.  613;  6  ScoU's  N.  R.  645.  See  £o9e  r.  MiUtj  4  M.  &  S. 
I0l,po9t,p.  1122. 

(()  Hubert  v.  Oroves,  1  Ksp.  K.  P.  C.  148,  cited  in  Ro9e  y.  MOe^  4  M.  ft  S.  lOa.  Bnl 
see  Wilkes  r.  Hvngerford  Marktt  Company^  2  Bingh.  N.  G.  281. 

(u)  Per  €Sir.y  Garth.  191. 

\x)  Per  Cur,,  in  Pome  v.  Partrieh,  Garth.  191. 

gtanty  7  W.  &  S.  13.  A  dam  erected  across  a  narigable  stream  under  a  statute  impos- 
ing certain  conditions,  is  a  naisance  if  thej  are  not  complied  with.  Hogg  t.  ZtnmSU 
Co.y  5  Ohio,  421.  A  dwelling-hoQse  cut  up  into  small  appartments,  inhabited  bj  a 
crowd  of  poor  people  in  a  filthy  condition,  and  calculated  to  breed  disease,  may  be  abated 
by  individuals  in  the  neighborhood,  especially  during  the  prevalenoe  of  a  pestilence  like 
the  Asiatic  cholera.  Meeker  t.  Van  Rensselaer ,  15  Wend.  397.  A  practice  for  the  inhabi- 
tants of  any  incorporate  town  to  sink  wells  in  the  streets  for  their  particular  benefit, 
must  be  in  subjection  to  the  corporate  franchise.  Barter  t.  Camnumvealtky  3  Peon.  257. 
The  erection  of  a  building  on  a  public  square,  in  a  town  or  city,  is  a  naisance  which 
may  be  abated  by  the  party  aggrieved,  if  done  peaceably  and  without  riot  Rmg  v. 
Shonebergery  2  Watts,  23.  So  also  a  floating  storehouse  moored  in  a  harbor,  and  the 
corporation  is  such  aggrieved  party,  ffart  v.  Mayor ,  9  Wend.  571 ;  S.  C.  S  Paige,  213 ; 
Oates  v.  BltncoSf  2  Dana,  158.  Chancery  will  restrain  the  erection  of  a  nuisance  cm  a 
public  square.  Trustees  v.  Cowetiy  4  Paige,  510.  It  is  not  only  the  right  but  the  daty 
of  a  city  corporation,  to  remove  every  nuisance  that  may  endanger  the  health  of  (be 
citizens,  and  their  decision  is  conclusive  unless  they  transcend  their  charter,  or  vioUta 
the  constitution.  Baier  v.  Boston^  12  Pick.  184.  Public  nuisances  may  be  abated  bj 
the  mere  act  of  individuals.  Wetmars  v.  TVacy,  14  Wend.  250.  See  Rogers  v.  Rogtrt, 
14  Id.  131.  A  building  erected  within  the  limits  of  a  public  highway  cannot  be  alttted 
by  individuals  as  a  nuisance,  unless  it  actually  obstruct  the  passage.  Hofkiau  v. 
Crombie,  4  N.  H.  R.  520. 

An  action  lies  for  the  erection  of  a  mill-dam  which  affects  the  health  of  plaintiff  and 
his  family,  by  overflowing  the  ac^acent  lands,  and  rendering  the  air  impure  and  un- 
healthy. Story  V.  Hammondy  4  Ohio,  376,  nor  is  it  any  defence  that  it  ia  a  public  aiis- 
ance.     lb.    Simpscn  v.  Seavy^  8  Qreenl.  138 ;  2  Id.  on  Evid.  }  473. 

Where  a  person  in  the  exercise  of  ordinary  care  in  making  an  excavation  lor  the 
improvement  of  his  own  lot,  digs  so  near  a  neighbor's  house  as  to  cause  it  to  settle,  te 
is  not  liable  if  it  would  not  have  ii^ured  the  ac^acent  lot  in  its  natural  suie,  unieB 
there  be  a  right  by  prescription  or  grant.  Lasala  v.  Bfolbrook,  4  Paige,  169 ;  MGwrt 
V.  Grants  1  Dutch.  (N.  J.)  Rep.  356. 

The  erection  of  a  mill  above  another  mill,  whereby  the  owner  of  the  lower  mill  is 
obliged  to  extend  his  dam,  and  is  subjected  to  inconveniences  in  floating  timber  lo  ba 
mill,  but  which  does  not  affect  his  supply  of  water,  is  not  actionable.  Palmer  v.  MuUige^ 
3  Gaines'  Rep.  307  ;  Sackrider  v.  Beers j  10  Johns.  Rep.  321.  Where  two  or  more  mOi 
are  entitled  to  a  common  use  of  water,  the  owner  of  the  upper  mill  must  afford  the  lovff 
mill  a  fair  and  reasonable  participation  in  its  use.  If  the  injury  is  trivial,  the  lav  wiU 
not  afford  redress.  But  it  will  interpose  to  prevent  the  lower  mills  being  rendered  ose- 
less  and  unproductive.    Merritt  v.  Brmkerhoff^  17  Id.  306;  StiUs  v.  Hooker ^  7  Pick,  i^ 

(1)  The  grantee  of  an  occupation- way  may  maintain  an  action  against  the  owner  ef 
the  land  over  which  the  way  leads  for  obstructing  it,  without  proving  special  daiMg^ 
although  it  appears  that  such  way  has  been  used  by  the  public  for  twelve  years  sm 
upwards.    Allen  v.  Ormond,  8  East,  4. 
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must  have  used  common  and  ordinary  caution.  (y)(l)  But  in  some 
cases  there  may  have  been  negligence  in  both  parties,  and  yet  the  plain- 
tiff may  be  entitled  to  recover;  for  the  rule  is,  that  although  there  may 
have  been  negligence  on  the  part  of  the  plaintiff,  yet,  unless  be  might 
by  the  exercise  of  ordinary  care  have  avoided  the  consequences  of  the 
defendant's  negligence,  he  is  entitled  to  recover :  if  by  ordinary  care 
he  might  have  avoided  them,  he  is  the  author  of  his  own  wrong.(2)  ^^If 
lam  guilty  of  negligence  in  leaving  a  dangerous  thing  in  a  place  where 
accidents  are  likely  to  happen  from  it,  can  I,  should  an  accident  hap-- 
pen  from  it,  charge  another  person,  the  person  injured,  with  negligence, 
and  thus  defeat  his  claim  to  compensation  ?  Or  am  I  not  answerable 
for  my  own,  which  was  the  first,  act  of  negligence  ?*'(a)  lilidge  v. 
Goodwin(b)  is  an  authority  on  this  point.  There  it  was  holden,  that  if 
a  horse  and  cart  are  left  standing  in  the  street  without  any  person  to 
watch  them,  the  owner,  whose  servant  had  so  negligently  left  the  cart, 
was  liable  for  damage  done  by  them ;  although  there  was  evidence  to 
show  that  the  damage  was  directly  occasioned  by  the  act  of  a  person 
striking  the  horse.  So  where  the  defendant  negligently  left  his  horse 
and  cart  unattended  in  the  street,,  and  the  plaintiff,  a  child 
seven  years  old,  and  several  other  children,  began  to  *play  with  [*11212 
the  horse,  and  got  up  and  down,  into  and  from  the  cart,  and 
while  the  plaintiff  was  getting  down,  another  child  made  the  horse  move, 
in  consequence  of  which  the  plaintiff  fell  and  was  injured;  the  jury 
having  found  for  the  plaintiff,  the  court  sustained  the  verdict ;((?)  observ- 
ing, that  there  was,  on  the  part  of  the  defendant^  a  blameable  careless- 
ness, which  had  tempted  the  children  into  the  commission  of  the  mis- 
conduct which  had  been  set  up  as  a  defence ;  if  the  immediate  and 
proximate  cause  of  damage  be  the  unskilfulness  of  the  plaintiff,  he  cannot 
recover.  As  where  it  appeared({2)  that  some  bricklayers  employed  by 
the  defendant  had  laid  several  barrows  full  of  lime  rubbish  before  def end- 
ant's  door;  the  plaintiff  was  passing  in  a  single-horse  chaise;  the  wind 
raised  a  whirl-wind  of  the  lime  rubbish,  and  that  frightened  the  horse, 
which  usually  was  very  quiet;  he  started  on  one  side,  and  would  have 
run  against  a  wagon  which  was  meeting  them,  but  the  plaintiff  hastily 
pulled  him  round,  and  the  horse  then  ran  over  a  lime  heap  lying  before 
another  man's  door ;  by  the  shock  the  shaft  was  broken ;  and  the  horse 

(p)  Butterfidd  v.  Farr^ter,  11  East,  60,  cited  per  Cur,,  in  Lynch  v.  Nurdm^  pott,  p. 
1121. 

(z)  Per  Parke,  B.,  in  Bridge  v.  Grand  Junction  RaUway  Comp,,  3  M.  &  W.  248,  recog- 
nized in  Dtwies  y.  Mann,  10  M.  fr  W.  646. 

(a)  Per  Denman,C  J.,  delivering  judgment  in  Lyfich  ▼.  Nurdin,  poet, 'p.  1121.  See 
also  Marriott  t.  Stanleir,  1  M.  k  Gr.  668 ;  2  Scott's  N.  B.  60. 

(b)  5  0.  A  P.  190,  Tmdal,  0.  J. 

(c)  Lynch  y,  Nurdin,  I  Q.  B.  29 ;  4  P.  k  D.  672.  [But  this  case  has  since  been 
qnestfoned.] 

(d)  Flower  v.  Adam,  2  Tannt,  314. 


(1)  The  law  is  laid  down  in  the  same  way  in  Smith  v.  Smith,  2  Piclc  621,  where  the 
cases  in  the  text  are  cited  and  approved  by  C.  J.  Parker.  To  the  same  e£fect  are  the 
CAses  of  The  Goehen  and  Sharon  Turnpike  Co,  v.  Seare,  7  Conn.  Rep.  86,  and  HarUm  v. 
Humision,  6  Cowen,  189.  The  fact  that  a  person  injured  through  a  defect  in  a  publio 
highway  had  a  previous  knowledge  of  the  defect,  is  not  concluaive  evidence  of  negli- 
gence on  his  part.    Reed  v.  Nort]\fiddj  13  Pick.  94.    See  Bliee  v.  Deerfield,  13  Id.  102. 
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being  still  more  alarmed  by  it,  ran  away,  and  orerset  the  chaise,  and 
the  phkintiff  was  thrown  out  and  htirt.  it  was  holden,  that  as  the  im- 
mediate and  proximate  caxise  of  the  injury  wan  the  unskilfulness  of  the 
driver,  the  action  coald  not  be  maintained.(l) 

Whether  the  damage  stated  be  sufficient  to  maintain  the  action,  is 
frequently  the  subject  of  controTer8y.(2)  The  plaintiff  declared,(e) 
that  he  was  entitled  to  certain  tithes,  and  that  his  direct  way  to  carry  them 
to  his  bam  was  through  a  certain  highway ;  that  the  defendant  had  stop- 
ped up  the  highway  by  a  ditch  and  gate  erected  ex  tratuverto  vue;  and 
that  by  reason  of  such  obstruction,  he  (the  plaintiff)  was  forced  to  carry 
his  tithes  by  a  longer  and  more  difficult  way ;  yerdict  for  the  plaintiff, 
and  5L  damages.  It  was  moved,  in  arrest  of  judgment,  that  this  bein£ 
laid  in  a  common  highway,  the  obstruction  was  a  common  nuisance,  and 
that,  therefore,  the  action  would  not  lie ;  and  1  Inst  56,  was  cited ; 
but  it  was  resolved  by  the  court,  that  the  action  was  maintainable ;  for 
they  said,  that  this  rule,  '^  that  the  action  will  not  lie  for  that  which 
every  one  suffers,"  ought  not  to  be  taken  too  largely ;  in  this  case  the 
plaintiff  had  sustained  a  particular  damage ;  for  the  labour  and  pains 
which  he  was  forced  to  take  with  his  cattle  and  servants,  by  reason  of 
the  obstruction,  might  be  of  more  value  than  the  loss  of  a  horse,  whieh 

had  been  holden  to  be  sufficient  damage  to  maintain  sod 
[*1122]  action.    This  case  was  recognized  in  Ckickttter  v.  *LMhridge^ 

Willes,  78,  where  the  declaration  was  similar  to  the  forgoing, 
with  this  addition  only,  that  the  defendant  opposed  the  plaintiff  in  at- 
tempting to  remove  the  nuisance.  Where  plaintiff  declared  that  before, 
and  at  the  time  of,  committing  the  grievance,  he  was  navisating  bis 
barges  laden  with  goods,  along  a  public  navigable  creek,  and  that  de- 
fendant wrongfully  moored  a  barge  across,  and  kept  the  same  so  moored, 

(«)  Hart  T.  Basset^  T.  Jones,  166. 

(1)  In  case  of  a  public  nnisance,  one  sustaining  particular  iignry  may  hare  hisaetaoa 
for  damage.  SteUon  t.  Fsaum,  19  Pick.  147 ;  Bardm  r.  Crocker^  10  Id.  388 ;  Lmumf  t. 
Smithy  4  Wend.  8 ;  Rtiny&n  y.  Bardme^  2  Green,  472;  ffu^he*  t.  Kmaer,  I  Binn.  463;  Fta*- 
hturgh  Y.  Seotty  1  Barr,  319 ;  Zimmermany,  Union  Canal,  1  W.  ft S.  346.  Where  one  wroof- 
taWj  diverts  water  {h>m  plaintiff's  mill,  he  is  answerable  in  nominal  damages,  although  m 
actual  ii^jnrj  is  proTed.  Butman  t.  Hutmffy  3  Falrf.  407.  The  law  impUea  damage  fn^ 
flooding  the  land  of  another,  though  it  be  in  the  least  possible  degree,  and  without  acteai 
li^ury,  and  plaintiff  is  entitled  to  nominal  damages,  although  he  fail  to  proTe  the  specal 
damages  laid  in  his  declaration,  jpatrortut  t.  FUker^  1  Bawle,  27.  But  see  Co^  t. 
HdUf  6  Ohio,  322.  The  owner  of  a  mill  is  not  entitled  to  damages  for  a  mere  theorelktl 
injury,  occasioned  by  means  of  another  mill;  but  he  is  for  any  actual  percoptibleuquT' 
TKon^pmtn  ▼.  Crocker ^  9  Pick.  59 ;  Burrow  ▼.  i\s%,  1  Root,  362 ;  AhhoU  ▼.  JfiU*,  3  Yeim. 
529.  An  action  on  the  case  lies  against  one  erecting  a  nuisance,  and  one  continniegft 
nuisance  erected  by  another.  St€gi>U  y.  ^^rimg,  10  Mass.  72 ;  Plumtr  t.  Harper^Z  K. Hsi^ 
88.  The  continuing  of  a  nuisance  is  a  good  cause  of  action ;  so  that  a  purchaser  of  laai 
may  maintain  an  action  for  continuing  a  nuisance  erected  before  his  purchase  after 
special  notice  to  remove  it  Lojtm  v.  JtLmeore,  1  Stew.  133.  Case  lies  against  all 
jointly  who  are  concerned  in  the  continuance  of  a  nuisance,  whether  lessees,  sub-ksseea, 
or  assignees  of  lessor.  Roi^en  v.  Slowartf  6  Verm.  216.  So  where  a  private  penofi 
Buffers  some  extraordinary  damage  beyond  other  citisens,  by  a  public  nuisance,  ^ 
shall  have  a  private  satisfaction  by  action,  even  if  his  special  damage  be  merely  coaie- 
quential.  PUUhurgh  t.  Scott^  1  Penn.  State  Rep.  309.  In  nuisance,  the  measure  of 
damages  is  the  injury  sustained.  Hareh  v.  BuOar^  Wright,  99.  An  auctione^  is  not 
authorised  to  place  his  goods  in  the  public  street  for  the  convenience  of  sale.  " 
wealth  V.  Patamore^  1  Serg.  k  Rawle,  217. 

(2)  See  an  useAil  note  on  this  subject  by  Dumford,  Willes,  74. 


from  thence  hitherto,  and  thereby  obstructed  the  public  navigable  creek, 
and  prevented  the  plaintiff  from  navigating  his  barges  so  laden,  per 
mod  plaintiff  was  obliged  to  convey  nis  goods  a  great  distance  over- 
land, and  was  put  to  trouble  and  expense  in  the  carriage  of  his  goods  over« 
land :  held,(/)  that  this  was  suflScient  special  damage,  for  which  an 
action  upon  the  case  would  lie.(l)  Where  there  is  direct  special 
damage,  an  action  on  the  case  lies  for  not  repairing,(^)  as  well  as  for  a 
nuisance  in  a  highway,  if  an  individual  is  liable  to  repair ;  but  otherwise, 
where  the  county  or  parish  is  to  repair  the  highway.(A) 

If  the  owner  of  the  adjacent  land  erects  a  building  so  near  the  house 
of  the  plaintiff  as  to  prevent  the  air  and  light  from  entering  and  coming 
through  the  plaintiff  s  windows,  an  action  will  lie.  Formerly  it  was 
holden,  that  a  party  could  not  maintain  an  action  for  an  obstruction  of 
lights,  unless  he  had  sained  a  right  in  the  lights  by  prescription  ;(f) 
and  in  conformity  wiUi  this  rule,  it  was  usual  to  state  in  the  declara- 
tion that  the  house  was  an  ancient  house,  wherein  were  ancient  win- 
dows, through  which  the  light  had  entered,  and  had  been  used  to  enter 
from  time  immemoriaL(A:)(2)  But  afterwards  it  was  holden,(2)  that 
upon  evidence  of  an  adverse  enjoyment  of  lights  for  twenty  years  or 
upwards,  unexplained,  a  jury  might  be  directed  to  freturm  a  right  by 
grant  or  otherwise,  even  though  no  lights  had  existed  there  before  the 
commencement  of  the  twenty  years.  But  if  the  period  of  enjoyment 
fell  short  of  twenty  years,  then,  formerly,  other  circumstances  than  the 
mere  length  of  time  must  have  been  brought  in  aid,  in  order  to  raise 
the  presumption  of  the  plaintiff's  right.  Now,  by  stat.  2  &  8  Will.  lY. 
c.  71,  s.  6,  no  presumption  shall  be  allowed  or  made  in  sup- 
port of  any  claim,  upon  "^proof  of  the  exercise  of  enjoyment  [*1123] 
of  the  rignt  or  matter  claimed  for  less  than  twenty  years.(m) 
It  was  well  established(n)  by  the  decided  cases,  that  where  the  same 

(/)  Ro9€  T.  MUet^  4  M.  ft  S.  101,  recognized  in  Ro9e  T.  Oroveiy  5  M.  ft  Or.  613 ; 
6  Scott's  N.  R.  646,  ante,  p.  1120.  (ff)  I  Inst  66,  a.  n.  (2),  Hargraye's  ed. 

(h)  RuuM  Y.  Mm  ofDwwn,  2  T.  R.  671. 

(t)  Bowry  t.  Pope^  1  Leon.  168 ;  Gro.  Elis.  118,  8.  C. 

Ik)  See  Co.  Ent.  tit.  Action  sur  le  Case,  pi.  17. 

U)  Lewia  t.  Pnce^  Worcester  Summer  Ass.  1761,  coram  WUmotj  J.;  Dcuffdl  v.  WtUon^ 
C.  B.,  T.  9  Geo.  m. ;  Danain  y.  UpUmf  B.  R.,  M.  26  Geo.  III.  Theie  cases  are  reported 
in  2  Wms.  Saund.  176,  a.;  Darwm  y.  Upton  will  also  be  found  in  B.  P.  B.  387,  Dampier 
MSS.  L.  I.  L.    See  also  Hubert  r.  Chovet^  1  Esp.  N.  P.  G.  148. 

(m)  See  Oarr  y.  Foiterj  3  Q.  B.  681 ;  2  G.  ft  D.  753,  ante,  p.  446,  Y. 

(n)  Per  Trndal,  G.  J.,  Swanebcrcugh  y.  Coventry,  9  Bingh.309,  cWka^gPalmerT, Fletcher, 

(1)  Where  one  erected  a  dam  across  a  nayigable  riyer,  so  that  plaintiff's  raft  of  timber 
was  stopped  firom  going  down,  it  was  holden  that  an  action  would  lie;  the  riyer  being 
a  highway,  and  the  stopping  the  raft  special  damage.  Hugha  y.  Heieer,  I  Binney's  Rep. 
463 ;  et  vid.  Pome  y.  Patrick,  Garth.  194 ;  Iveeon  y.  Moor,  lb.  461 ;  Willes*s  Rep.  74,  note  a.; 
Chieheeicr  y.  Lethbridffej  lb.  71 ;  Hubert  y.  Orovee,  1  Esp.  148,  as  to  special  damage; 
Earruon  y.  Sterrett,  4  Har.  ft  M*Hen.  640.  In  Pierce  y.  Dart,  7  Gowen,  609,  the  Supreme 
Gonrt  of  New  York,  after  remarking  upon  the  fluctuation  of  opinion  in  the  English  and 
American  courts,  conclude  that  the  principle  to  be  deriyed  from  Roee  y.  Milee,  4  M.  ft  S. 
181,  which  has  been  adopted  at  an  earlier  period  by  the  Supreme  Gourt  of  Pennsyiyania, 
in  Hughee  ▼.  Heieer,  was,  **that  any,  the  least  iiguiy  to  an  indiyidual,  as  an  expense  of 
time,  money  or  labor,  entitles  him  to  an  action.  It  is  a  special  damage  as  contra- 
distinguished from  the  iigury  to  the  public  in  general."  See  howeyer,  Burrr,  Ste»ene, 
1  Bibb,  293 ;  Harrieon  y.  Sterrett,  4  Har.  ft  M*Hen.  640. 

(2)  Against  this  prescription  a  contrary  prescription  to  obstruct  the  lights  could  not 
be  alleged.     9  Rep.  85,  b. 
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person  pOBseBses  a  house,  having  the  actual  use  and  enjoyment  of  cer- 
tain lights,  and  also  possess  the  adjoining  land,  and  sells  the  house  to 
another  person,  although  the  lights  be  new,  he  cannot,  nor  can  any  aae 
who  claims  under  him,  build  upon  the  adjoining  land,  so  as  to  obstruct 
and  interrupt  the  enjoyment  of  those  lidhits.  Total  privation  of  light 
is  not  necessary  to  sustain  the  action.  If  the  plaintiff  can  prove  that, 
by  reason  of  the  obstruction,  he  cannot  enjoy  the  li^ht  in  so  free 
and  ample  a  manner  as  he  did  before,  it  will  be  sufficient,  (o)  If  an 
ancient  window  be  enlarged,  the  owner  of  the  adjoining  land  cannot 
lawfully  obstruct  the  passage  of  light  to  any  part  of  the  space  occupied 
by  the  ancient  window,  although  a  greater  portion  of  light  be  admitted 
through  the  unobstructed  part  of  the  enlarged  window,  than  was 
anciently  enjoyed.(  p)  A  party,  however,  may(9)  so  alter  the  mode  in 
which  he  has  been  permitted  to  enjoy  this  kind  of  easement  as  to  lose 
the  right  altogether. 

By  Stat.  2  &  8  Will.  lY.  c.  71,  s.  8,  <'  When  the  access  and  use  of 
light  to  and  for  any  dweUing-house,  workshop,  or  other  building,  shall 
have  been  actually  enjoyed  therewith  for  the  full  period  of  twenty  years 
without  interruptianj  the  right  thereto  shall  be  deemed  absolute  aud 
mdefeasible,  any  local  usaffe  or  custom(l)  to  the  contrary  notwithstand- 
ing, unless  it  shall  appear  tnat  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing.'* 
By  s*  4,  <^  Each  of  the  respective  periods  of  years  hereinbefore  men- 
tioned,(r)  shall  be  taken  to  be  the  period  next  before  some  suit  or  action 
wherein  the  claim  shall  have  been  brought  into  question,  and  no  act  or 
other  matter  shall  be  deemed  to  be  an  interruption  within  the  meanbz 
of  this  statute,  unless  the  same  shall  have  been  submitted  to,  or  acqui^oed 
in,  for  one  year  after  the  party  interrupted  shall  have  had  notice  thereof^ 
and  of  the  person  making  or  authorizing  the  same  to  be  made."  Under 
the  sections  8  &;  4  of  this  act,  a  party  is  prescriptively  entitled  to 

the  access  and  use  of  light,  if  his  enjoyment  commenced 
['*'1124]   twenty  *years  next  before  the  bringing  of  an  action  in  whidi 

the  right  is  contested ;  provided  such  enjoyment  has  not  at 
any  time  been  mterrupted,  and  the  interruption  acquiesced  in  fcirt 
whole  year.  The  clause  of  sect.  4,  requiring  that  the  interruption  to 
bar  a  prescriptive  title,  shall  have  been  acquiesced  in  for  more  than  a 
year,  is  not  bmited  to  obstructions  preceded  and  followed  by  portions 
of  the  twenty  years,  but  applies  also  to  any  obstructions  ending  with 
that  period.  Where  A.  had  the  free  access  of  light  and  air,  d&roogh  s 
window  of  his  house,  for  nineteen  years  and  330  days,  and  B.  then 

1  Lev.  122,  'Uhat  no  man  shall  derogate  from  his  own  grant  f  Cox  v.  Matthnet^  I  Tealt. 
637 ;  ffoltf  C.  J.,  in  Rosetoell  v.  Pryor^  6  Mod.  116 ;  Compton  r.Riehardt,  I  Price  27.  See 
also  Blanchard  v.  Bridget^  4  A.  A  E.  192.  (o)  CottereU  t.  OriffitJu,  4  Esp.  N.  P.  G.  ®- 
(p)  Chandler  7.  Thompson,  3  Campb.  80,  per  Le  Blanc j  J.,  cited  by  Pattewn^i.,  dellw- 
ing  judgment,  Blanchard  y.  Bridget,  4  A.  A  E.  192. 

Per  Denman,  C.  J.,  delivering  judgment,  Oarritt  y.  Sharp,  3  A.  &  £.  330. 

See  Clayton  y,  Corby,  pott,  p.  1127. 


ft  J" 


(I)  The  custom  of  London,  by  which  every  citizen,  upon  an  ancient  foundation nigiit 
build  a  house  as  high  as  he  pleased,  is,  since  this  enactment,  no  longer  availablef  as  a 
defence  to  an  action  for  obstmcting  the  access  of  light.  The  Saiter't  Coti^ot^  v.  /ay, 
3Q.B.  109;  2  G.  &  D.  414. 
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raised  a  wall  which  obstructed  the  lieht,  and  .the  obstmotion  was  sub- 
mitted to  only  for  thirty-fivd  days,  when  A.  commenced  an  action :  it 
was  holdeti,  that  the  right  of  action  was  complete ;  and  that  the  twenty 
years'  enjoyment  was  to  be  reckoned  from  the  conmiencement  of  the 
enjoyment  to  the  time  of  bringing  the  action ;  and  that  an  interruption  of 
the  enjoyment,  in  whatever  period  of  the  twenty  years  it  may  happen,  can- 
not be  deemed  an  interruption  within  the  meaning  of  the  act,  unless  it 
is  acquiesced  in  for  a  year.(«)  N.  Light(^)  is  not  included  in  the  8th 
section  of  this  statute ;  which  see,  po8t^  p.  1127. 

"  The  right  to  the  use  of  water  rests  on  clear  and  settled  principles. 
Primdfaciey  the  proprietor  of  each  bank  of  a  stream  is  the  proprietor 
of  half  the  land  covered  by  the  stream,  but  there  is  ^o  property  in  the 
water.  Every  proprietor  has  an  equal  right  to  use  the  water  which 
flows  in  the  stream,  and  consequently  no  proprietor  can  have  the  right 
to  use  the  water  to  the  prejudice  of  any  other  proprietor.  Without  the 
consent  of  the  other  proprietors,  who  may  be  affected  by  his  operations, 
no  proprietor  can  either  diminish  the  quantity  of  water  which  would 
otherwise  descend  to  the  proprietors  below,  nor  throw  the  water  back 
upon  the  proprietors  above.  Every  proprietor  who  claims  a  right  either 
to  throw  the  water  back  above,  or  to  diminish  the  quantity  of  water 
which  is  to  descend  below,  must,  in  order  to  maintain  his  claim,  either 
prove  an  actual  grant  or  license  from  the  proprietors  affected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment  of  twenty  years. 
An  action  will  lie  at  any  time  within  twenty  years,  when  injury  hap- 

Eens  to  arise  in  consequence  of  a  new  purpose  of  the  party  to  avail 
imself  of  his  common  right."  The  foregoing  remarks  of  Sir  J,  Leach, 
V.  C,  in  the  case  of  Wright  v.  Howard^{u)  were  adopted  and  recog- 
nized by  Lord  Tenterden,  C.  J.,  delivering  the  judgment  of  the  court 
in  Mason  v.  SUl  ;{x)  where  it  was  holden,  that  the  proprietor  of  land 
contiguoas  to  a  stream  may,  as  soon  as  he  is  injured  by  the  diversion  of 
the  water  from  its  natural  course,  maintain  an  action  against 
the  party  so  diverting  it ;  and  it  is  no  *answer  to  the  action,  [*1125] 
that  the  defendant  first  approriated  the  water  to  his  own  use, 
unless  he  has  had  twenty  years'  undisturbed  enjoyment  of  it  in  the 
altered  course.  A  right(y)  to  a  watercourse  is  not  destroyed  by  the 
owner  altering  the  course  of  the  stream ;  and  the  owner  may  establish 
his  claim,  notwithstanding  any  interruption  within  twenty  years  of 
action  brought.  A  right  to  the  use  of  water  flowing  in  a  stream,  and 
jmbliei  juris,  becomes  private  by  appropriation,  but  may  become(s;) 
2kffim  publid  juris  by  relinquishment.(l) 

(f)  FUghi  and  otherz  v.  Thomas j  in  House  of  Lords,  8  01.  k  Fi.  231  See  S,  O.  in  Ex. 
Chr.  11  A.  ft  E.  688;  3  P.  A  D.  442. 

(t)  See  Wodlrych's  Law  of  Lights.  (m)  1  Sim.  k  Stu.  190. 

(z)  3  B.  &  Ad.  304 ;  2  Nev.  k  M.  Y47.  See  6  B.  &  Ad.  1  S,  C,  recognized  in  Acton  v. 
Blundell^  12  M.  k  W.  348,;7o*<,  p.  1125. 

(y)  BaU  V.  Swift,  4  Bingh.  N.  C.  381.  (z)  Liggina  v.  Inge^  1  Bingh.  682. 

(1)  The  proprietor  of  land  through  which  a  stream  flows,  has  a  right  in  the  absence 
of  any  qualiiicatiou  by  grant,  or  fifteen  years*  adverse  user,  to  the  unobstructed  use  of 
that  water,  ut  currere  tolebat.  King  v.  Tiffany ^  9  Conn.  162 ;  Buddington  v.  Bradley ,  10 
Id.  213.  The  wat^r-power  to  which  a  riparian  owner  is  entitled,  consists  of  the  fall  of 
the  stream  in  its  natural  state,  as  it  passes  through  his  land,  or  along  its  boundary,  or, 
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Wh6Q  a  mill  haa  been  erected  on  a  otream  for  a  long  period  of  tiiM, 
it  giyes  to  the  owner  a  right  that  the  water  shall  continue  to  flow  to  and 
from  the  mill  in  the  manner  in  which  it  has  been  accustomed  to  flov 
during  all  that  time.  The  owner  is  not  bound  to  use  the  water  exactly 
in  the  same  manner,  or  to  apply  it  to  the  same  mill ;  if  he  wtt«,  that 
would  stop  all  improvements  in  machinery.  Hence  the  occupier  of  a 
mill  built  on  the  site  of  an  old  mill,  which  had  existed  for  for^  jean, 
may  maintain  an  action  for  forcing  back  water,  and  injuring  his  mOl, 
although  he  has  not  enjoyed  the  mill  precisely  in  the  same  state  for 
twenty  years;  and  therefore  it  was  holden  to  be  no  defence  to  sack  an 
action,  that  the  occupier  had  within  a  few  years  erected  in  his  mill  a 
wheel  of  different  dimensions,  but  requiring  less  water  than  the  old 

one.(aXl) 

In  the  absence  of  a  special  custom,  artificial  watercourses  are  net 
distinguished  in  law  from  natural  ones ;  and  a  title  may  be  mined  by 
twenty  years'  user,  as  well  to  the  former  as  the  latter.  Therefore  where 
mineK>wner8  made  an  adit  through  their  lands  to  drain  the  mine,  which 
they  aflberwards  ceased  to  work,  and  the  owner  of  a  brewery,  through 

(a)  Satmdert  T.  NiewmaHj  1  B.  &  A.  368. 


in  other  words,  of  the  difference  of  level  between  the  sarfice  where  the 
toaches  his  land,  and  the  surface  where  it  leaves  it.  JtCalmont  t.  Wkitaierj  3  Bawie, 
84.  If  the  owner  of  a  stream  abore,  detain  the  water  rezatioaslj  or  nnneoessarilj,  to 
the  iignry  of  the  owner  below,  he  is  liable.  Hoy  t.  SUrnitj  t  Watts,  327 ;  JStm  t. 
Baldwin^  9  Conn.  291.  The  mere  prior  occupation  of  a  stream,  for  the  purposes  of  a 
mill,  does  not  give  right  of  action  against  one  who  has  erected  a  mill  aboTe,  bj  which 
the  water  is  in  part  impeded,  ffoy  v.  SterreU^  2  Watts,  329.  See  Laaala  r.  BolbrMk^ 
4  Paige,  171 ;  £emu  ▼.  Upham,  13  Pick.  169 ;  Bigtiaw  t.  NewtU^  10  Id.  34«.  If  the  pie* 
prietor  of  land  at  the  head  of  a  stream,  ohanges  the  natnral  flow  for  twenty  jean,  he 
cannot  afterwards  restore  it  to  its  natural  state,  to  the  ixgniy  of  other  proprietors.  Bdk- 
n<gf  ▼.  Trimble^  3  Paige,  677.  See  BuddingUm  ▼.  Bradietf^  10  Conn.  213.  The  ose  of 
water,  once  withdrawn  fh>m  its  natural  channel,  and  flowing  in  a  canal,  is  rested  in  ths 
state,  and  may  be  disposed  of  by  her  agents.  Where  more  water  than  is  neceasuy  fcr 
the  navigation  is  attempted  to  be  withdrawn,  to  the  injury  of  a  riparian  owner,  sa 
injunction  lies.  Cooper  ▼.  Willuimty  6  Ohio,  391 ;  8.  C,  4  Id.  284.  As  to  water  under 
the  surface  of  the  earth,  see  ChaifiOdy,  WiUon^  2  Williams,  Verm.  Rep.  49;  5  Ams. 
Law  Reg.  628, 5.  C, 

(1)  The  exclusive  eigoyment  of  the  use  of  water  for  twenty  7«*nt  i&  *  particalarv^, 
raises  a  presumption  of  title,  and  it  is  not  necessary  it  shonld  be  used  precisely  ii  tie 
same  manner,  or  to  propel  the  same  machinery.  Bdknap  r.  Tiimhle^  3  Paige,  677.  If 
a  person,  after  flowing  land  of  another  for  ten  yean,  by  means  of  a  dam  of  a  paiticBlsr 
height,  raises  the  water  higher  by  a  new  constructed  dam,  and  flows  more  land  than  be 
ori^nally  did,  he  is  liable  for  the  increased  quantity,  although  twenty  years'  occnpatkiB 
Justify  him  to  the  original  extent.  Baldwin  v.  CalkinSj  10  Wend.  167.  No  lengfh  of 
time  short  of  sixty  years  is  sufficient  to  justify  the  continuance  of  a  fence  or  bnildiai^ 
on  a  highway,  but  such  erection  may  be  prevented  and  removed  as  a  public  nuisssce. 
SuUon  V.  Faxon.  19  Pick.  147.  The  continued  and  uniDterrupted  use  by  the  pablic,fcr 
twenty  years,  of  a  stream,  for  purposes  of  navigation,  constitutes  it  a  public  thonwgb- 
fare,  and  the  obstruction  of  it  a  nuisance,  which  one  may  abate.  Stun^  v.  M^Xtirf*  i 
Humph.  363.  If  the  owner  of  a  mill  and  aam,  and  also  of  the  land  flowed,  sells  theaiU 
with  all  its  privileges  and  appurtenances,  he  cannot  sue  grantee  for  continuing  to  lev 
the  land.  JIathom  v.  Stinsorif  1  Fairf.  224.  The  legislative  grantees  of  a  right  to  'm- 
prove  the  navigation  of  a  river,  ifcc,  have  the  same  right  to  erect  a  dam  at  any  place  m 
the  river,  that  a  proprietor  has,  and  are  not  answerable  for  consequences  impocaUe  le 
foresee  and  prevent.  Lehigh  B.  Co.  v.  Lehdgh  C,  j*  N.  Co.^  4  Rawle,  9 ;  Bmm  v. 
Arthur^  4  Watts,  437;  Baldwin  v.  Calkms^  10  Wend.  167;  JtCog  v.  Ikmby^ B  HarTif,8S; 
SehuglkiU  Nav,  Co.  v.  Looie^  7  Id.  16  ;  Union  Canalr.  Kmer,  lb.  134;  Monomgakda y»* 
Co.  V.  JToofU,  6  Barr,  379 ;  S.  C,  6  Watts  ft  Serg.  101 ;  Zimmerman  v.  Tht  Umon  Cmd, 
1  Id.  346;  Brush  v.  Walter^  10  Watts,  86;  Belly.  itCHntoek^  9  Id.  119;  RmidU  T.JhLt 
Bar.  Canal  Co.^  1  Wall.  Jr.  276;  14  How.  80,  8.  C. 


whose  premisefl  tbe  water  flowed  for  twenty  years  after  the  workine  had 
ceased,  had  during  that  time  used  it  for  brewing;  it  was  holden,(i)  that 
he  thereby  gained  a  right  to  the  undisturbed  enjoyment  of  the  water, 
and  that  mines  could  not  afterwards  be  so  worked  as  to  pollute  it. 

In  the  case  of  Aeton  y.  Blundell^{c)  the  question  arose,  whether  the 
right  to  the  enjoyment  of  an  underground  spring,  or  of  a  well  supplied 
by  such  underground  spring,  is  goremed  by  the  same  rule  of  law  as 
that  which  applies  to  and  regulates  a  watercourse  flowing  on  the  surface. 
At  the  trial,  the  plaintiff  proved  that,  within  twenty  years  before  the 
commencement  of  the  suit,  viz*  in  1824,  a  former  owner  and  occunier 
of  certain  land  and  a  cotton-miU,  then  belonging  to  the  plaintiff,  had 
sunk  and  made  in  such  land  a  well  for  raisins  water  for  the  working  of 
the  mill;  and  that  the  defendants,  in  1837,  had  sunk  a  coal-pit  in  the 
land  of  one  of  the  defendants,  at  about  three-quarters  of  a 
mOe  from  the  plaintiff's  mill,  and  about  "^three  years  after  ['*'1126] 
sunk  a  second,  at  a  somewhat  less  distance;  the  consequence 
of  which  sinking  was,  that,  bv  the  first,  the  supply  of  water  was  con- 
siderably  diminished,  and  by  the  second  was  rendered  altogether  insuf- 
ficient K>r  the  purpose  of  the  mill.  Tindal^  0.  J.,  in  deliyering  the 
judgment  of  the  Court  of  Exchequer  Chamber,  after  stating  the  rule 
of  law  laid  down  in  JIfa«on>y.  JTuZ,  {ante^  p.  1124,)  said,  ^^  We  think, 
on  considering  the  grounds  and  origin  of  the  law  which  is  held  to  goy- 
ern  running  streams,  the  consequences  which  would  result  if  the  same 
law  is  made  applicable  to  springs  beneath  the  surface,  and,  lastly,  the 
authorities  to  be  found  in  the  books,  so  far  as  any  inference  can  be 
drawn  from  them  bearing  on  the  point  now  under  discussion,  that  there 
is  a  marked  and  substantial  difference  between  the  two  cases,  and  that 
they  are  not  to  be  goyemed  by  the  same  rule  of  law.  We  intimate  no 
opinion  as  to  what  might  be  the  rule  of  law,  if  there  had  been  an  unin- 
terrupted user  of  the  right  for  more  than  the  last  twenty  years;  but 
we  think  that  the  present  case  is  not  to  be  goyemed  by  the  law  which 
applies  to  rivers  and  flowing  streams,  but  that  it  rather  falls  within  that 
principle,  which  gives  to  the  owner  of  the  soil  all  that  lies  beneath  his 
surface ;  that  the  land  immediately  below  is  his  property,  whether  it  is 
solid  rock  or  porous  ground,  or  vemous  earth,  or  part  soil,  part  water ; 
that  the  person  who  owns  the  surface  may  dig  therein,  and  apply  all 
that  is  there  found  to  his  own  purposes,  at  his  free  will  and  pleasure ; 
and  that  if,  in  the  exercise  of  such  right,  he  intercepts  or  drains  off  the 
water  collected  from  underground  spring  in  his  neighbour's  well,  this 
inconvenience  to  his  neighbour  falls  withm  the  descnption  of  damnum 
absque  injuridj  which  cannot  become  the  ground  of  action." 

!By  Stat.  2  Jt  3  Will.  IV.  c.  71,  s.  2,  no  claim  which  may  be  lawfully 
made  at  the  common  law,  by  custom,  prescription,  or  grant,  to  any  way 
or  other  easement,  or  to  any  watercourse,((2)  or  the  use  of  any  water 
to  be  enjoyed  or  derived  upon,  over,  or  from  any  land  or  water  of  our 
lord  the  king,  his  heirs,  or  successors,  or  beine  parcel  of  the  duchy  of 
Lancaster  or  of  the  duchy  of  Cornwall,  or  bemg  the  property  of  any 
ecclesiastical  or  lay  person  or  body  corporate,  when  such  way,  sc,  shall 

b)  Magor  T.  Ckadwkk,  11  A.  k  B.  671 ;  3  P.  a  D.  367. 

e)  In  Sxch.  Chr.,  12  M.  k  W.  324,  (d)  See  Wright  t,  FtUtaiM,  1  H.  A  W.  77. 
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have  been  actually  enjoyed  by  any  person  claiming  right  thereto  with- 
out interruption  for  the  fuU  period  of  twenty  years,  shall  be  defeated 
or  destroyed  by  showing  only  that  such  way,  &c.,  was  first  enjoyed  at 
any  time  prior  to  such  period  of  twenty  years;  but  nevertheless  such 
claim  may  be  defeated  in  any  other  way  by  which  the  same  is  now  liable 
to  be  defeated ;  and  where  such  way,  &c.,  shall  have  been  so  enjoyed 
as  aforesaid  for  the  full  period  of  forty  years,  the  right  thereto  shall 
be  deemed  absolute  and  indefeasible,  uidess  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly  given  or 

made  for  that  purpose,  by  deed  or  writing.     Sect.  7  provides, 
£*1127]  that  the  time  during  '''which  any  person  otherwise  capable  of 

resisting  any  claim  to  any  of  the  matters  before  mentioned 
shall  have  been  or  shall  be  an  infant,  idiot,  non  compos  menttSy  feme 
covert,  or  tenant  for  life,  or  during  which  any  action  or  suit  shall  have 
been  pending,  and  which  shall  have  been  diligently  prosecuted,  until 
abated  bv  the  death  of  any  party  thereto,  shall  be  excluded  in  the 
computation  of  the  periods  hereinbefore  mentioned,  except  only  in 
cases  where  the  right  or  claim  is  herebv  declared  to  be  absolute  and 
indefeasible.     The  7th  section  and  the  4th,  (which  see,  ante,  p.  1123,) 
are  to  be  read  together :  so  that,  in  the  case  of  a  tenancy  for  life,  if 
the  plaintiff  chooses  to  reply  and  set  up  such  tenancy,  he  excludes  the 
time  of  that  tenancy,  and  drives  the  defendant  to  show  an  enjoyment 
for  the  requisite  number  of  years  either  wholly  before  the  tenancy  for 
life,  if  it  be  still  subsisting  or  partly  before  and  partly  after,  if  it  be 
ended.     Hence,  in  a  case  where  the  period  was  thirty  years,  and  the 
plaintiff  proved  that  the  life  estate  began  in  1785,  and  continued  till 
1834;  but  the  defendant  proved  the  enjoyment  from  1761,  till  the 
commencement  of  the  action  in  1840,  so  that  he  showed  an  enjoymest 
for  twenty- five  years — ^before  the  life  estate,  and  during  its  continuance 
and  six  years  after  it,  and  up  to  the  commencement  of  the  action ;  this 
was  holden  to  be  sufficient,  and  that  the  thirty  years  need  not  be  the 
actual  thirty  next  before  the  commencement  of  the  action.(e)    By  sect. 
8,  when  any  land  or  water,  upon,  over,  or  from  which  any  way  or  other 
convenient  watercourse  or  use  of  water  shall  have  been  or  shall  be 
enjoyed  or  derived,  hath  been  or  shall  be  held  under  or  by  virtue  of 
any  term  of  life,  or  any  term  of  years,  exceeding  three  years  from  the 
granting  thereof,  the  time  of  the  enjoyment  of  any  such  way  or  other 
matter  as  herein  last  before  mentioned,  during  the  continuance  of  sack 
term,  shall  be  excluded  in  the  computation  of  the  said  period  of  foitj 
years,  in  case  the  claim  shall  within  three  years  next  after  .the  end<ff 
sooner  determination  of  such  term  be  resisted  by  any  person  entitled 
to  any  reversion  expectant  on  the  determination  thereof.     The  6tb 
section  disallows  any  presumption(/)  in  favour  of  a  claim  upon  proaf 
of  enjoyment  for  any  less  period  of  time  than  may  be  applicable  under 
the  act  to  the  nature  of  the  right  claimed.     The  statute  substitates 
positive  proof  of  enjoyment  during  a  limited  number  of  years,  for  tk 


I: 


r«)  Clayton  Y.  Corby,  2  Q.  B.  813;  2Q.&D.  174. 

[/)  Per  Coleridge,  J.,  Bailey  v.  Appleyard,  3  Nev,  k  P.  261 ;  8  A.  *  E.  161  j 
447 ;  see  further  on  this  section,  ante,  p.  446. 
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immemorial  enjoyment  formerly  alleged,  and  in  aid  of  which,  as  it 
never  conld  be  proved  throa^hout,  presumption  was  admitted. 

Enjoyment  ^^as  of  right,'  {g)  means  an  enjoyment  had,  not  secretly 
or  by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked  from  time 
to  time,  on  each  occasion  or  even  on  many  occasions  of  using  it ;  but 
an  enjoyment  had  openly,  notoriously,  without  particular 
*leave  at  the  time,  by  a  person  claiming  to  use  without  danger  ^  [*1128] 
of  being  treated  as  a  trespasser,  as  a  matter  of  right,  whether 
strictly  legal  by  prescription  and  adverse  user,  or  by  deed  conferring 
the  right,  or,  though  not  strictly  legal,  yet  lawful  to  the  extent  of  ex* 
cusing  a  trespass.\^A) 

The  enjoyment  of  an  easement  as  of  right,  for  twenty  years  next 
before  the  commencement  of  the  suit  under  the  foregoing  act,  means  a 
eontinuaiu  enjoyment  as  of  right,  for  the  twenty  years  next  before  the 
commencement  of  the  suit,  of  the  easement,  as  an  easement,  without 
interruption  acquiesced  in  for  a  year.  It  is  therefore  defeated  by  unity 
of  possession  during  all  or  part  of  the  twenty  years  ;(t)  and  evidence 
of  unity  of  possession  is  receivable  under  a  traverse  of  a  plea  of  enjoy- 
ment, because  it  goes  to  show  that  the  enjoyment  was  not  as  of  right.(i!;) 

Unity  of  possession  merely  stispends  a  prescriptive  easement ;  there 
must  be  an  unity  of  ownership  to  destroy  it.fZ)(l)  Where  a  party 
became  seised  in  fee  of  one  set  of  premises,  ana  possessed  of  a  chattel 
interest  in  another,  the  owner  of  which  latter  had  previously  enjoyed 
an  easement  in  the  former ;  it  was  holden,(97t)  that  such  unity  of  pos- 
session of  the  land  a  qud  and  in  qud  the  easement  existed,  would  ope- 
rate only  to  suspend,  and  not  to  extinguish  the  easement. 

Where  a  way  had  been  used  adversely  and  under  a  claim  of  right, 
for  more  than  twenty  years,  over  land  in  possession  of  a  lessee  who 
held  under  a  lease  for  lives  granted  by  the  bishop  of  Worcester;  it  was 
Iiolden,(n)  that  under  the  foregoing  act,  this  user  gave  no  right  as 
against  the  bishop,  and  did  not  affect  the  see ;  and  that,  as  the  user 
could  not  give  a  title  as  against  all  persons  having  estate  in  the  locus 
in  quo,  it  gave  no  title  as  against  the  lessee  and  the  persons  claiming 
onaer  him,  and  that  no  title  was  gained  by  an  user  which  did  not  give 
a  valid  title  as  against  the  bishop,  and  permanently  affect  the  see.  In 
a  pleaff?)  under  this  statute,  it  is  sufiScient  to  allege  that  the  user  had 
existea  for  forty  years  before  the  commencement  of  the  suit,  and  it  need 
not  be  alleged  to  have  existed  for  forty  years  before  the  act  complained 
of  in  the  declaration.  (2)    Theplea(j7)  must  be  supported  by  user  down 

Or)  See  statute  2  &  3  Will.  IV.  e.  71,  ss.  2  and  5. 


[A )  Per  Lord  Venmanj  G.  J.,  deliyering  jadgment  of  court  in  IHekle  t.  Brown^  4  A.  & 
E.  369 ;  6  Ney.  k  M.  230. 

(i)  Ofdey  V.  Gardiner^  4  H.  &  W.  496. 

(k)  8.  C,  recognized  in  Clayton  t.  (7or6y,  2  Q.  B.  813;  2  G.  it  D.  174,  anU,  p.  1127. 

(/)  Per  BttyUy,  B.,  in  Canham  v.  Fiakj  2  Tyr.  155. 

(m)  ITiomat  v.  Thomas^  5  Tyr.  804 ;  2  Gr.  M.  &  R.  34. 

(»)  Briffht  V.  Walker,  1  G.  M.  &  R.  211.        (o)  Wriffht  v.  WUliavu,  1  M.  &  W.  77. 

(j7)  Parker  y.  MUcheU^  3  P.  &  D.  655 ;  11  A.  &  E.  788. 

(1)  If  one  liable  to  an  action  for  flowing  land^  purchase  the  land,  the  right  of  action 
is  extingaished  and  cannot  be  reviTcd.    Hatkom  T.  SivMon,  1  Fairf.  224. 

(2)  A  right  of  way  is  not  lost  by  non-iMer  for  any  period  less  than  twenty  years.  En^ 
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to  the  commencement  of  the  action.  Proof  of  nser  eommeneing  forty 
years  ago,  but  discontinued  four  or  five  years  before  the  commencement 

of  the  action  is  insufficient.  Evidence  of  user  of  a  way  with 
[*11293   horses,  *cart6,  and  carriages,  for  certain  purposes,  does  not 

necessarily  prove  a  right  of  way  for  all  purposes ;  but  the 
extent  of  the  right  is  a  question  for  the  jury  in  each  particular  case.(j) 
A  seat  in  a  church  may  be  annexed  to  a  house,  either  hj  a  faculty  or 
prescription.(r)  Extra-parochial  persons  cannot  establish  a  daim  to 
seats  in  the  body  of  a  parish  church  without  proof  of  prescription  at 
least,  if  indeed  they  can  do  so  by  prescription.(9)  Nor  in  the  case  of  a 
pew  in  the  body  of  a  church,  can  an  action  at  comm<m  law  be  main- 
tained for  a  disturbance,  unless  the  pew  be  annexed  to  a  house  in  the 
parish.  It  is  only  on  account  of  the  pew  being  annexed  to  a  hoi»e, 
that  the  temporal  court  can  take  cognizance  of  any  intrusion  into 
it.(^)    Where  a  party  claims  a  right  against  the  ordinary,  he  ou^t 


to  show  a  title  by  repairing,  &;c.,  but  not  in  an  action  on  the 
against  a  trespasser  or  tort-feasor.  In  such  case  it  is  neith^  ne- 
cessary to  allege  or  prove  repairs.(u)  An  old  entry  on  the  vestry- 
book,  signed  by  the  churchwardens,  stating  that  the  pew  had  been 
repaired  by  the  then  owner  of  the  messuage,  (under  whom  plaintiff 
claimed,)  in  consideration  of  his  using  it,  is  admissible  evidenee,(2) 
being  made  by  the  churchwardens  within  the  scope  of  their  official  au- 
thority, and  as  showing  the  reputation  of  the  parish  upon  the  right. 
The  right  to  sit  in  a  pew  may  be  apportioned  m  consequence  of  the 
messuaee,  to  the  owners  and  occupiers  of  which  it  was  originally 
granteo,  becoming  subdivided :  thus  three  or  four  families  may  become 
entitled  to  use  a  pew,(y)  and  a  question  may  arise,  how  many  persons 
are  entitled  to  use  the  pew  in  respect  of  each  of  the  subdivisioiffl :  that 
is,  however,  a  matter  to  be  settlea  among  the  respective  owners :  the 
churchwardens  have  no  right  to  interfere.(l) 


.S: 


[q)  Cowlmff  T.  HigifiMimy  4  M.  ft  W.  245.  See  Allan  v.  Gvrnn^  11  A.  ft  B.  7W;  S  P, 
681. 

(r)  Per  BttUer^  J.,  in  Orimh  v.  MaUhewty  6  T.  R.  296. 

(«)  ByerlejfT.  Wmdtu,  5  B.  ft  G.  1 ;  7  D.  ft  Ry.  664.  See  ffaUack  r.  Umvernty  ofCam^ 
bridge^  1  Q.  ft  D.  100 ;  1  Q.  B.  693. 

(t)  Mamwarmg  y.  OiUtj  6  B.  ft  A.  356. 

M  Bunton  v.  BttUman^  I  Lev.  71 ;  AthUy  y.  PreckUUm,  3  Ley.  73 ;  jSToindb  t.  fbyfer, 
1  Wil8.  326;  Bayer's  R.  31 ;  Bull.  N.  P.  76,  8,  C, 

(z)  Price  y.  LUOewood,  3  Campb.  288.  (y)  Harrii  y.  Drewe,  8  B.  ft  Ad.  164. 

erton  y.  Wiley j  10  Pick.  310.  A  grant  will  not  be  presumed  of  a  part  of  a  public  aqmic 
or  street  firom  lapse  of  time  so  as  to  bar  an  indictment.  Com,  y.  Alburger,  1  Whar.  469; 
MiUt  y.  ffaU,  9  Wen4.  316. 

(1)  Pew  owners  are  only  entitled  to  the  use  of  their  pews  for  the  ordinazy  purpose  of 
worship,  and  may  maintain  case,  trespass,  or  ejectment,  according  to  circumstauces,  ^ 
any  improper  interference  with  their  rights.  BnqptiH  Church  y.  WitherHl,  3  Puge,  296. 
When  a  town  had  granted  to  an  indiyidual  the  ezclusiye  right  to  the  use  of  a  pew  in 
their  meeting-house,  situate  in  a  particular  place,  there  is  an  implied  reservatioii  oi  a 
right  to  remoye  the  meeting-house  to  such  place  as  would  best  accommodate  the  town, 
and  no  action  lies  for  a  disturbance  in  the  use  of  the  pew  in  consequence  of  such  remoraL 
Fuher  y.  Qlover^  4  N.  Hamp.  R.  180. 
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n.  By  wham  and  (tgainst  wham  an  Action  for  a  Nuisance  may  be 

maintained. 

If  the  nuisance  be  to  the  damage  of  the  reversionary  as  well  as  the 
possessory  interest,  an  action  may  be  brought  as  well  by  the  rever- 
8ioner(z)  as  by  the  tenant  -in  possession,  and  each  will  be  entitled  to  re- 
cover damages  commensurate  with  the  injuries,  which  their  respective 
interests  may  have  sustained.(l)  If  anything  be  done  to  destroy 
the  evidence  of  title,  an  action  is  maintainable(a)  by  the 
^reversioner.  Beversioner  may  maintain  an  action  for  the  [  *1130  ] 
obstruction  of  an  ancient  light,  and  in  the  event  of  its  not 
being  removed,  for  the  continuance.(i^  But  where  the  acts  of  trespass 
did  not  amount  to  any  permanent  injury  to  the  land,  but  only  tended 
to  establish  a  right  of  way ;  it  was  holden,(<r)  that  the  reversioner  could 
not  maintain  an  action  on  the  case  in  respect  thereof.  If  the  house, 
&c.,  affected  by  the  nuisance  be  aliened,  the  alienee,  qfter  request  made 
to  remove  Or  abate  the  nuisance,  may  maintain  an  action  for  the  nui- 
8ance.((2)(2)  To  an  action  of  trespass  qtuire  clausumf regit j  it  is  not  a 
good  plea,  that  the  defendant  entered  on  the  land  to  abate  a  nuisance, 
if  the  plea  does  not  show  a  notice  or  request  to  the  plaintiff  to  remove 
it ;  or  that  the  plaintiff  was  himself  the  original  wrongdoer,  either  by 
having  placed  the  nuisance  there,  or  by  his  default  in  not  performing 
some  obligations  incumbent  on  him;  or  that  the  nuisance  is  imme- 
diately dangerous  to  life  or  health.(e)  Tenants  in  common  may  join 
in  an  action  to  recover  damages  for  a  nuisance,  which  concerns  the  tene- 
ments which  they  held  in  common.(8^  The  action  may  be  maintained 
against  the  person  who  erects  the  nuisance,  or  his  alienee,(/^  who  per- 
mits the  nuisance  to  be  continued.    If  the  party,  against  wnom  a  ver- 

(2)  Bedmfffield  T.  Onslow^  3  Lev.  209 ;  Leader  T.  Mozon,  3  Wil0.  461 ;  2  BL  R.  924, 

(a)  Toung  ▼.  Spencer j  10  B.  k  0.  152.    See  also,  Alston  T.  Sealee,  9  Bingh.  3. 

(6)  Shadwell  r.  HuiehmtWy  2  B.  ft  Ad.  97. 

(c)  BaxUr  t.  Taylor^  4  B.  ft  Ad.  72;  1  Nev.  ft  M.  13.  N.  This  action  was  broaght 
before  the  stat.  2  ft  3  WiU.  IV.  c.  71.  See  sect  8.  See  Tucker  y.  Newman,  11  A.  ft  B. 
40 ;  3  P.  ft  D.  14,  ante^  p.  457. 

{d)  Penruddock'e  case,  5  Rep.  101,  a.  («)  Jone$  T.  TFiUMffM,  U  M.  ft  VT.  176. 

(/)  5  Rep.  100,  b. 

(1)  The  defendant  dog  a  ditch,  whereby  water  was  conducted  from  his  brewery  to  an 
old  clay-pit  in  the  plaintifiTs  brick-yard,  where  the  water  became  stagnant,  and  so  offen- 
sive, that  the  board  of  health  ordered  the  plaintiff  to  fill  the  pit,  which  she  caused  to  be 
done  at  her  own  eipense.  Held,  that  an  action  for  a  nuisance  lay  against  the  defend- 
ant, and  that  the  plaintiff  might  sustain  such  action,  notwithstanding  she  had  made  a 
contract  with  a  third  person,  whereby  he  was  authorized  to  dig  and  manufacture  into 
bricks  in  the  yard,  as  much  clay  as  he  pleased,  at  a  certain  price  per  thousand,  and  to 
have  such  use  of  the  yard  as  was  necessary  and  convenient,  and  he  did  accordingly  use 
part  of  the  yard  for  that  purpose.    Shaw  v.  CummUky^  7  Pick.  76. 

(2)  An  action  for  continuing  a  nuisance  cannot  be  maintained  against  one  who  did 
not  erect  it,  without  a  previous  request  to  abate  it.    Piereon  v.  Oleatiy  2  Green,  36. 

(3)  If  one  of  two  tenants  in  common  of  a  mill  use  it  to  the  nuisance  of  plaintiff,  thd 
other  is  not  liable,  if  not  actually  participating  in  the  wrong.  Simpeon  t.  Seavy,  8  Greenl. 
138.  One  of  two  owners  in  common  of  a  dam,  is  not  liable  to  the  other  for  damages 
accidentally  done  to  the  other  in  making  repairs,  if  he  use  ordinary  care.  Boynton  t. 
lUeSj  9  Pick.  528. 
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diet  in  an  action  of  this  kind  has  been  recovered,  does  not  abate  the 
nuisanoe,  another  action  ma^  be  brought  for  continuing  the  nmsanoe, 
in  which  the  jury  will  be  directed  to  give  large  damages.    N.  It  is 


sation;  and  a  recovery,  with  satisfaction,  for  erecting  it,  does  not 
operate  as  a  purchase  of  the  right  to  continue  such  erection.  There- 
fore, where  the  trustees  of  a  turnpike-road  built  buttresses  to  support 
it  on  the  land  of  A.,  and  A.  thereupon  sued  them  and  their  workmen 
in  trespass  for  such  erection,  and  accepted  money  paid  into  court  in 
full  satisfaction  of  the  trespass :  it  was  holden,(^)  that  after  notice  to 
defendants  to  remove  the  buttresses,  and  a  refusal  to  do  so,  A.  might 
bring  another  action  of  trespass  against  them  for  keeping  and  continu- 
ins;  the  buttresses  on  the  land,  to  which  the  former  recovery  was  no  bar. 

Tenant  for  years  erected  a  nuisance,(A)  and  afterwards  made  an 
underlease  to  I.  S.  The  question  was,  whether,  after  a  recovery 
against  the  first  tenant  for  years  for  the  erection,  an  action  would  lie 
against  him  for  the  continuance,  after  he  had  made  an  underlea^  T 
M  per  Cur.  it  lies ;  for  he  transferred  it  with  the  original 
['*'1131]  '''wrong,  and  his  demise  affirms  the  continuance  of  it;  he 
hath  also  rent  as  a  consideration  for  the  continuance,  and, 
therefore,  ought  to  answer  the  damage  it  occasions.  Vide  Wm.  Jones, 
272.  Receipt  of  rent  is  upholding.  Gro.  Jac.  373,  555.(1)  In  an 
action  on  the  case  for  continuing  a  nuisance  to  the  plaintiff's  market 
by  a  building,  which  excluded  tne  public  from  a  part  of  the  space  in 
which  the  market  was  lawfully  held;  it  was  holden,  that  the  defend- 
ants were  liable  for  continuing  the  nuisance,  although  they  had  no 
right  to  enter  upon  the  land  to  remove  it,  and  could  not  do  so  without 
being  guilty  of  a  trespass ;  for  fer  Cur.,  that  is  in  consequence  of  their 
own  original  wrong ;  and  they  cannot  be  permitted  to  excuse  them- 
selves from  paying  damages  for  the  injury  it  causes,  by  showing  th^ 
inability  to  remove  it  without  exposing  themselves  to  another  action.(i) 
Case  lies  against  the  landlord  of  a  house  demised  by  lease,  who,  under 
his  contract  with  his  tenants,  employs  workmen  to  repair  the  house,  for 
a  nuisance  in  the  house  occasioned  bv  the  negligence  of  his  workmen.fi) 

The  trustees  of  a  turnpike-road,  empowered  by  statute  to  make 
watercourses,  to  prevent  the  road  from  being  overflowed,  directed  their 
surveyor  to  present  a  plan  for  carrying  off  the  water  of  an  adjaceat 
brook :  he  recommended,  and  on  that  recommendation  they  adopted, 
and  caused  him  to  make,  a  wide  channel  from  the  road,  gradually  nar- 
rowing, and  conducting  the  water  into  the  ordinary  fence  ditches  of  the 
plaintiff's  land,  which  were  insufficient  to  discharge  it,  and  his  land  was 

(g)  ffolmet  v.  WiUon^  10  A.  k  E.  603.  (h)  Roaewell  y.  Prior^  Salk.  460. 

U)  Thompaon  y.  Oibton^  7  M.  &  W.  466. 

{k)  Leslie  y.  Poundt,  4  Taunt.  649.  As  to  landlord's  liability  in  case  of  a  nnisuice;  9» 
R,  y.  Pedly,  1  A  A  B.  822. 

(1)  If  one  diyert  water  ft'om  another's  land,  and  turn  it  apon  his  own,  his  heir  is  B«t 
liable  to  an  action  merely  for  using  the  water  so  diverted,  if  he  has  done  no  act  to  cob* 
linue  the  nuisance.    Hughes  y.  Mung^  3  Hen.  k  M'Hen.  Rep.  441. 
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consequently  oyerflowed.  It  was  holden,(2)  that  the  action  did  not  lie 
against  the  defendant,  who  was  one  of  the  trustees,  and  the  chairman, 
who  had  signed  the  order  for  cutting  this  trench ;  for  the  defendant 
was  not  a  volunteer :  he  executed  a  outy  imposed  on  him  by  the  legis- 
lature, which  he  was  bound  to  execute ;  and  he  had  exercised  his  best 
skill,  diligence,  and  caution  in  the  execution  of  it.  But  a  surveyor  of 
highway,  who  had  subtracted  a  portion  of  a  bank  by  the  road-side,  was 
holden{m)  liable  in  an  action  on  the  case  at  the  suit  of  the  reversioner ; 
for  it  was  a  permanent  injury  to  the  land,  and  had  a  tendency  to  alter 
the  evidence  of  title.(l) 


in.  Pleadingi. 

By  Stat.  2  &  8  Will.  lY.  c.  71,  s.  5,  in  all  actions  upon  the  case  and 
other  pleadings,  wherein  the  party  claiming  may  now  by  law  allege  his 
right  generaUy,  without  averring  the  existence  of  such  right  from 
time  immemorial,  such  general  allegation  shall  still  be 
^deemed  8ufficient.(n)  For  the  remainder  of  this  section,  [  '*'1132  ] 
relating  to  pleadings,  and  to  the  manner  in  which  disabili- 
ties, jcc,  should  be  alleged,  see  antey  p.  449. 

By  R.  O.  H.  T.  4  mil.  lY.,  in  actions  on  the  case,  the  plea  of  Not 
Guilhr  shall  operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful 
act  alleged  to  have  been  committed  by  the  defendant,  and  not  of  the 
facts  stated  in  the  inducement,  and  no  other  defence  than  such 
denial  shall  be  admissible  under  that  plea ;  all  other  pleas  in  denial, 
shall  take  issue  on  some  particular  matter  of  fact  alleged  in  the  decla- 
ration. JEx.  gr.  In  an  action  on  the  case  for  a  nuisance  to  the  occu- 
pation of  a  house  by  carrying  on  an  offensive  trade,  the  plea  of  Not 
Guilty  will  operate  as  a  denial  only  that  the  defendant  carried  on  the 
alleged  trade  in  such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the 
house,  and  will  not  operate  as  a  denial  of  the  plaintiff's  occupation  of  the 
house.  In  an  action  on  the  case,  for  obstructing  a  right  of  wav,  such 
plea  n^ot  Ghiilty]  will  operate  as  a  denial  of  the  obstruction  only,  and 
not  of  the  plaintiff's  risht  of  way ;  and  all  matters  in  confession  and 
avoidance  snail  be  pleaded  specially  as  in  actions  of  assumpsit. 

The  plea  of  "  Not  Guilty,    puts  in  issue  both  the  act  complained  of. 


diversion  of  water  from  the  plaintiff's  mill,  puts  in  issue  the  mere  fact 
of  the  diversion,  and  not  its  wrongful  character.    But  in  an  action(}) 

\l)  Sutton  T.  Clarke^  6  Taant.  29.  (m)  AUton  y.  ScaUty  9  Bing.  3. 

»)  See  TickU  r.  Broton^  4  A.  &  B.  369 ;  6  Key.  k  M.  230 ;  and  pott.  tit.  "  Trespass.'* 
\o)  Per  Parke^  B.,  and  Alderson^  B.,  in  Norton  y.  SchoUfieldy  9  M.  ft  W.  665. 
^p)  I¥ankum  t.  ^arl  of  Falmouth,  2  A.  ft  E.  452 ;  4  Nev.  ft  Man.  330 ;  after  a  confer- 
ence with  all  the  judges. 

(g)  Tkamat  v.  Morgan^  2  Cr.  M.  ft  B.  496 ;  5  Tyr.  1085. 

(1)  A  canal  corporation,  who  pursue  the  directions  of  the  act  of  the  le^slature,  in 
opening^  a  canal,  are  not  liable  for  damages ;  but  thej  are  liable  for  any  damage  occa- 
sioned by  the  canal  not  being  kept  in  repair.  Stule  v.  Wett^m  Inland  Lock  Navigation 
Co.,  2  Johns.  Bep.  283. 
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on  the  case  for  keeping  dogs,  weU  knowing  them  to  be  accastomed  to 
bite  cattle,  &c.,  and  which  bit  and  worried  the  plaintiff's  cattle ;  it  iras 
holden,  that  the  plea  of  Not  Guilty  put  in  issue  the  9cienterj — ^that  not 
being  inducement,  but  an  essential  part,  indeed  the  substance,  of  the 
iB8ue.(l) 

In  case  against  the  defendant  for  negligently  driyinc  his  cart  and 
horse  aeainst  the  plaintiff's  horse ;  it  was  holden,(r)  ^t  under  the 
plea  of  N'ot  Guilty,  the  defendant  could  not  show  that  he  was  not  the 
person  driying,  and  that  the  cart  did  not  belong  to  him,  those  bong 
facts  stated  in  the  inducement  of  which  the  plea  could  not  operate  as  a 
denial,  and  the  misconduct  in  driying  being  the  only  wrongful  act  put 
in  issue  thereby. 


[♦1188]  *IV.  Etndenee,  ^e. 

The  plaintiff  must  be  prepared  to  proye  his  possession  of  the  land, 
house,  sc,  affected  by  the  nuisance,  and  the  continuance  or  erection  of 
the  nuisance  by  the  defendant,  as  the  circumstances  of  the  case  may 
require,  and  also  the  injury  thereby  sustained.  This  action  being  local 
in  Its  nature,  the  nuisance  must  be  proyed  to  haye  been  committed  in 
the  county  where  the  yenue  is  laid.(9X2)  But  it  is  not  neceasary  that 
the  grayamen  should  be  described  with  any  local  certainty.(t)  It  is  suf- 
ficient if  the  declaration  point  out  the  gravamen  with  certainty  enough 
to  enable  the  defendant  to  have  notice  of  it.  Notice  to  remove  nui- 
sance left  at  premises  is  eyidencef  u)  against  subsequent  occupier.  The 
defendant  may  prove  that  the  plamtiff  gave  him  leave  by  parol  to  do 
the 'act  which  occasioned  the  nui8aDce,(2;^  and  that  it  was  done  under 
that  permission ;  for  a  Hcense  executed  is  not  countermandabIe.(y}(3) 

(r)  fhvemer  t.  IaUJU,  6  B!ng.  N.  0.  678  ;  7  Scott,  790;  recogniied  in  Hmt  t.  CnmU»f^, 
12  A.  k  £.  878 ;  and  in  Dwtfard  y.  TralUeiy  12  M.  k  W.  629. 

(s\  Warren  v.  Webb^  1  Taunt.  379.     Bat  see  3  A  4  Will.  lY.  c.  42,  s.  22,  mte,  p.  517. 

(tj  Mersey  and  Irwell  Navigation  T.  DougUu,  2  East,  497.    See  also  Jejferiee  y.  Ihm- 
e&mbe^  11  Bast,  226. 

(ti)  Salmon  v.  Bmul^,  Ry.  k  M.  189.  (x)  Winter  v.  Broekwdi^  8  East,  908. 

See  lAggvM  y.  Inge^  7  Bing.  682. 


(y) 


(1)  A  former  recovery  is  a  bar  to  an  action  for  erecting  a  nuisance.  Long  r.  LtmSf  ^ 
"Watts,  102.  A  plea  in  abatement  to  an  assise  of  nuisance,  that  pending  the  writ  aad 
since  the  last  continuance  it  has  been  abated  by  defendant,  is  a  nnUity.  Skorv  y.  iMh 
#011,  3  Rawle,  211. 

(2)  Action  for  a  nuisance  is  local.  Oliphant  y.  Smith,  3  Penn.  180.  The  only  ezci^ 
Hon  is  where  a  nuisance  erected  in  one  county  injures  lands  in  another,  and  then  (^ 
«ction  lies  in  either.  lb.  Where  the  damage  is  done  to  plaintifT's  miH  in  ona  «outrbf 
a  dam  alleged  under  a  videUeet  to  be  in  the  same  county,  and  the  proof  is  that  it  ilia 
another,  it  is  no  variance.     Tkompean  v.  Crocker^  9  Pick.  59. 

'  (3)  A  parol  license  to  erect  a  mill  dam  and  flow  plaintiff's  land  is  binding  whes  oe- 
cuted  upon  the  grantor  and  all  claiming  under  him,  and  may  be  given  in  evidence  is  m 
action  for  a  nuisance.  JlfKellip  v.  M'llhenny,  4  Watts,  317  :  Ft  J.  JBeidelman  v.  /beftj^ 
Watts,  308.  A  license  to  erect  a  dam  for  a  temporary  purpose  expires  with  -the  deonr 
and  destruction  of  the  dam,  and  does  not  justify  the  erection  of  a  new  one.  fftpbt^^- 
JfDoteelly  1 7  S.  ft  R.  383.  A  license  to  flow  lands  of  another  is  not  to  be  presoaied  ^ 
twenty  years'  use  or  more,  if  the  land  owner  sustained  no  damage  thereby,  as  the  ststsie 
/orbids  a  snit  in  such  case.  Haihom  v.  Stintony  3  Fairf.  183.  Where  the  propiictois 
of  a  town  to  encourage  its  settlement  voted  to  give  lands  and  money  to  one  wlio  iboal^ 
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SeeuSy  while  it  remains  ezecatory.(j?)  ^' A  parol  executory  license  is 
cocmtermandable  at  any  time/'(a)  Hence  a  parol  license  from  A*  to 
B.  to  enjoy  an  easement  over  A.'s  land,  was  nol<ien(i)  to  be  counter- 
mandable  at  any  time  whilst  it  remained  executory ;  and  that  if  A* 
conveyed  the  land  to  another,  the  license  was  determined  at  once,  with- 
out notice  to  B.  of  the  transfer.  But  an  authority  coupled  with  an  in- 
terest cannot  be  revoked.(c)  The  license  must  be  established  by  clear 
and  satisfactory  proof.((2)  Goods  which  were  upon  plaintiff's  land  were 
sold  to  defendant ;  by  the  conditions  of  sale,  to  which  plaintiff  was  a 
party,  the  buyer  was  to  be  allowed  to  enter  and  take  the  goods ;  it  was 
holden,  that  after  the  sale  the  plaintiff  could  not  countermand  the  li- 
cense.(«)  Although  a  parol  license  may  be  an  excuse  for  a  trespass, 
until  such. license  is  countermanded ;  yet  a  right(/)  and  title  to  have  a 
passage  for  water  over  another's  land,  being  a  freehold  interest,  requires 
a  deea  to  create  it.(l) 

« 

V.  Costs. 

Actions  of  trespass  on  the  case,  under  which  this  action  is  classed, 
are  within  the  statute  8  &  4  Vict.  c.  24«  This  statute,  unth  the  cases 
which  have  been  decided  upon  it,  will  be  found,  anUj  pp.  88,  9. 


♦CHAPTER   XXXI.  [*1134] 

PARTNERS. 

L  What  is  necessart  to  cokstitutb  a  Pabtnekship.   p.  1184. 
IL  How  FAB  the  Acts  of  one  Pabtkeb  abb  binding  on  his  Oo- 

PABTNBB8.     p.  1140. 

UL  Of  Actions  by  and  against  Pabtnebs.    p.  1146.  What  Rem- 
edy ONE  PaBTNEB  has  AGAINST  ANOTHBB.     p.  1149. 

ly.  Evidence,    p.  1152. 


I.   What  is  necessary  to  constitute  a  Partnership. 
In  order  to  constitute  a  complete  partnership,  as  well  between  the 

(z)  Per  BaughUm^  J^  Wtbb  t.  PaUmottery  Poph.  161 ;  bat  see  WOlianu  v.  Morru^  8 
H.  k  W.  488. 

Per  Parke,  B.,  WaUia  t.  ffarriton,  4  H.  &  W.  644.  (6)  8.  C. 

Oauuen  ▼.  Morton,  10  B.  k  0.  731. 
Per  PaUeeon,  J.,  Blanehard  y.  BridgBi,  4  A.  &  £.  196. 
(e)  Wood  F.  ManUy,  11  A.  &  B.  34 ;  3  P.  &  D.  6.    See  SdUer  t.  WooUamt,  %}i,k  Or, 
650 ;  3  Seott'B  N.  B.  59. 
(/)  HewUM  y.  Sh^am,  5  6.  &  C.  221. 


erect  a  mill  on  one  of  the  lots  desi^ated,  and  maintain  it  for  ten  years,  which  plaintiff 
did,  it  was  held,  that  this  gave  no  right  to  flow  the  land  of  ooe  of  the  proprietors  holden 
in  severalty  at  the  time  of  the  vote,  although  forty  years  had  elapsed  since  the  mill  was 
bnilt  witfaont  claim  of  damage.    SiweM  v.  Moree,  5  Greenl.  26. 

(1)  Declarations  of  plaintiff  or  former  owners  during  ownership  are  evidence  of  defend- 
ant's right  to  erect  a  dam.    M^Kellip  v.  M'llhmny,  4  Watts,  317. 
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parties  as  in  respect  to  strani^ers  who  may  deal  with  them,  a  commii- 
nion  of  participation  of  profits  and  loss  is  eB8entiaL(l)    The  shares  of 


(1)  A  distinction  must  be  obseired  between  an  actual  partnership,  and  those 
which  there  is  only  an  inchoate  rig^t  of  partnership^  which  may  or  may  not  be  completfed 
at  the  option  of  the  intended  partners.  See  Fax  t.  Fritkf  10  M.  4c  W.  131 ;  and  Gabrd 
T.  £via,  9  M.  ik  W.  298. 

If  four  persons  by  an  agreement  in  writing,  enter  into  an  association  lor  tbe  manvfiic- 
tnre  of  paper,  providing  for  the  purchase  of  stock  and  the  sale  of  paper  indefinitely,  th^ 
are  partners  in  the  business,  although  there  is  no  express  stipulation  to  share  profiiand 
loss,  as  that  is  an  incident  to  the  prosecution  of  their  joint  business.  Barrtti  t.  Smamak, 
6  Shep*  180.  Persons  are  to  be  treated  as  partners,  if  they  so  oondact  and  hold  then- 
•elTes  out  as  such  to  others,  whether  their  contract  would  make  them  so  or  not.  SuarmM 
▼.  Haven,  14  Verm.  640.  And  if  by  their  conduct,  they  hare  treated  the  contract  as  a 
partnership,  it  is  unnecessary  to  put  a  construction  upon  their  written  contract  aa  between 
themselves  and  others.    lb. 

By  an  agreement  entered  into  between  a  Ihther  and  his  sob,  the  ikther  wa«  to  cany 
on  business  in  the  name  and  on  account  of  the  son  and  as  his  agent,  and  the  son  was  to 
to  give  the  father  one-half  the  profits  as  a  compensation  for  his  sem'ces ;  but  the  busi- 
ness did  not  yield  any  profits,  and  no  settlement  of  accounts  was  ever  made  between 
them.  Held,  that  the  mther  and  son  were  not  partners,  inter  m  ;  and  that  a  former  sepa- 
rate creditor  of  the  &ther  oould  not  lawfully  attach  the  property  so  used  in  tbe  bui- 
Bess.  Blanchctrd  t.  Coolidge^  22  Pick.  161.  There  must  be  a  sharing  in  losses  as  wcQ 
as  in  profits  to  constitute  a  partnership.  Vanderhurg,  v.  BtiU,  20  Wend.  70.  A  contract 
whereby  one  is  to  receive  an  equal  third  part  of  the  profits  is  a  partnerdiip,  though 
there  are  other  stipulations.     Cuehman  v.  BaUejf,  1  Bill,  626. 

The  facts  that  several  persons  associated  together  to  run  a  line  of  stage  coaches^  that 
they  had  a  general  meeting,  and  that  debts  were  contracted  on  account  of  the  company, 
do  not  prove  a  partnership  as  between  them.  ChtmdUr  v.  Brainard,  14  Pick.  485 ;  Ctmi 
▼.  Reedy  1 1  Id.  450.  Tbe  proprietors  of  a  stage  coach,  whose  practice  of  carrying  par- 
cels has  constituted  them  common  carriers,  will  be  considered  as  co-partners  in  that 
business,  and  all  the  proprietors  will  be  Jointly  answerable  for  any  loss  arislBg  from  the 
Begligence  or  breach  of  trust  of  either  of  them,  in  relation  to  the  conveyance  A  any  pai^ 
oel.     Jheiffht  V.  BretuieTf  1  Id.  60. 

Where  three  persons  run  a  line  of  coaches  over  a  route  which  is  divided  Into  three 
sections,  the  occupant  of  each  paying  the  expenses  of  his  own  section,  but  the  money 
received  as  fhre  of  the  passengers,  deducting  tolls,  being  divided  among  the  parties  in 
proportion  to  the  distances  run  bv  each,  they  are  Jointly  liable  as  co-partners  to  a  third 
person,  not  a  passenger,  for  an  iigury  received  through  the  negligence  of  the  driver  of  a 
coach  of  one  of  them.  Champion  v.  Boiiwiek^  18  Wend.  176.  So  an  agreement  between 
the  owner  of  a  vessel  and  the  captain  that  each  should  pay  certain  expenses  and  dirids 
the  freight  with  a  power  to  the  captain  to  invest  it  on  joint  account,  ooostitute  a  co- 
partnership. Cox  V.  DdanOj  3  Dev.  89.  And,  where  grain,  received  at  a  mill  as  toD, 
was  mixed  up  and  became  the  subject  of  traffic  between  the  defendants,  each  being  psrt 
owner  and  interested  in  the  proceeds  of  the  sale,  it  was  held  that  they  were  partners  in 
that  particular  business.    Benson  v.  M^Bee,  2  McMullan,  91. 

The  signers  of  a  contract  in  writing  agreed  therein  to  take  an  interest  in  a  voyage,  ia 
Specified  proportions,  and  appointed  two  of  their  number  their  agents  to  fit  out  the  ves- 
sel, and  manage  the  business  of  the  voyage  in  this  countiy,  and  ratified  the  purchase  of 
the  vessel  already  made  by  them,  and  gave  them  toM  authority  to  purchase  a  suitable 
cargo,  and  agreed  that  they  should  charge  a  certain  commission,  and  the  ansount  «f 
invoices  and  outfits,  and  on  all  returns,  but  none  on  the  purchase  or  sale  of  the  vend. 
It  seems  that  the  associates  were  tenants  in  common  of  the  vessel  and  cargo,  and  not 
partners.    French  v.  Pase«,  24  Pick.  1 3. 

By  an  agreement  between  A.  and  B.,  A.  was  to  supply  B.  with  stoek  to  be  maauft^ 
tured  into  cloth  at  his  mill,  on  A.'s  account,  and  B.  was  to  manulkcture  the  stock  into 
doth,  and  deliver  the  cloth  to  A.  for  a  certain  sum  per  yard.  A.  also  engaged  that  if 
'  B.  should  fulfil  his  said  agreement  to  manufacture  and  deliver  the  doth,  A.  would  psy 
him  one-third  part  of  the  net  profits  of  the  business.  Held  that  this  agreem^t  ^d  aet 
make  A.  and  B.  partners  either  between  themselves  or  as  to  third  person.  Dennf  t. 
Cabot,  6  Met.  82.  So  where  an  agreement  was  made  by  a  manufiicturer  to  fmiiah 
wooden  handles  made  to  order  to  a  country  merchant,  at  a  tariff  of  prices  to  be  paid  est 
of  the  store  on  the  proceeds  of  the  handles,  the  manuikctBrer  finding  the  labor  and  jisC 
and  receiving  a  fUrther  compensation  for  skill,  and  the  rent  of  the  store  house  is  the 
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tbe  parties  must  be  joint,  thongh  it  is  not  necessary  that  they  should  be 
eqaal.(l)  If  the  parties  be  jointly  concerned  in  the  purchase,  they 
must  also  be  jointly  concerned  in  the  future  sale,  otherwise  they  are  not 
partners.  A.,  for  himself  and  his  two  partner8(a)  (who  were  general 
merchants,)  B.,  for  himself  and  partner  (who  were  oil-merchants,)  C, 

(a)  Coope  and  othen  ▼.  Eyre  and  other;  1  H.  Bl.  37. 

form  of  a  commission  of  fiftj  per  cent  on  the  net  profits  of  the  whole,  it  was  held  that 
it  did  not  constitnte  a  partnership.  1  Penn.  State  Rep.  255.  But  a  person  in  husiness 
may  employ  another  as  a  subordinatei  and  agree  to  pay  him  a  share  of  the  profits,  if  any 
shaU  arise,  as  a  compensation  for  his  services,  without  giving  the  person  so  employed 
the  rights  or  subjecting  him  to  the  liabilities  of  a  partner.  BurekU  v.  Eekarty  1  Denio, 
337.  Thus,  a  finn  of  merchants,  engaged  in  general  business  and  trading  among  other 
things,  in  provisions,  employed  a  third  person  to  attend'to  the  purchasing  and  forward- 
ing  of  produce;  who  was  to  act  under  the  orders  of  the  firm,  and  have  as  a  compensation 
for  his  services  one-fourth  of  the  profits  arising  out  of  the  purchase  and  sale  of  produce. 
Held,  that  the  person  thus  employed  was  not  a  partner  in  the  business,  even  in  respect  to 
third  parties.  lb.  Nor  will  a  contract  between  a  railroad  company  and  individuals  engaged 
in  transporting  merchandise  to  and  from  the  termini  of  the  railroad  relating  to  such 
transportation  make  them  partners.    Mohawk  R,  R,  Co,  t.  NileSj  3  Hill,  162. 

If  three  enter  into  an  agreement  by  the  terms  of  which  one  is  to  do  certain  things 
and  the  other  two  certain  other  things,  each  at  their  own  expense,  and  each  to  be  enti- 
tled to  an  equal  share  of  the  profits  arising  out  of  the  subject-matter  of  the  contract,  this 
does  not  constitute  them  all  partners,  and  make  them  all  liable  for  expenses  incurred 
by  either  in  the  performance  of  their  part  of  the  contract,  ffeekert  v.  Fegely^  6  Watts 
h  Serg.  139. 

What  constitutes  a  partnership  is  a  question  of  law ;  its  existence  is  a  question  of 
fact.  JBeecham  v.  Dodd,  3  Earring 485  ;  Chu^nnan  T.  WiUon^  1  Robinson,  267;  Drakes, 
Elwgn^  1  Caines,  184.  Where  the  capital  of  one  partner  is  money  and  that  of  the  other  ia 
personal  service,  they  are  not  partners  inter  ee  merely  because  they  had  a  mutual  inter- 
est in  the  profits.  Fergtuen  v.  AUom^  1  B.  Monr.  160.  And  one  who  purchases  goods 
in  the  name  of  another  is  not  liable  to  be  charged  as  a  partner,  although  he  is  to  receire 
one  half  of  the  net  profits  of  all  the  purchases  made  by  him,  if  it  appears  that  he  is  In 
fihct  an  agent  only,  and  that  the  agreement  to  share  the  profits  is  only  a  mode  of  com- 
pensation. Hodgee  v.  Z>air<,  6  Ala.  215.  He  who  participates  in  the  profits  and  loss  of  a  pur- 
chase or  sale,  is  a  partner  therein.  Scott  v.  ColmemUj  7  J.  J.  Marsh.  416 ;  Miller  v.  Sughe$f 
1  A.  E.  Marsh.  81 ;  Brown  v.  RobhinSf  3  N.  Hamp.  64 ;  Parvianee  v.  JIfCliniUj  6  S.  ft  R. 
259 ;  Worshyf  v.  Bank  of  United  Staieiy  5  Pet.  529 ;  Cumpston  v.  M^Nair,  1  Wend.  457. 
And  a  mutual  interest  in  the  capital,  or  a  stipulation  for  mutual  loss,  is  a  necessary 
ingredient  of  a  partnership.  Lowrey  v.  Brooke,  2  M'Gord,  421.  But  there  must  be  a 
specific  interest  in  the  profits  themselves  in  contradistinction  to  a  stipulated  portion  of 
the  profits  as  a  compensation  for  his  services.  Loomie  v.  MarehaU^  12  Gonn.  69.  One 
of  two  things  is  necessary ;  either  he  must  have  permitted  his  name  to  be  used  as  one 
of  the  firm,  thereby  holding  it  out  as  a  security,  to  the  community,  or  he  must  have  par^ 
ticipated  in  the  profit  or  loss.  Oebome  v.  Brennan,  2  N.  ft  M.  427.  Thus,  where  one 
person  advances  fhnds  for  carrying  on  trade,  and  another  fhmishes  his  personal  services 
for  which  he  is  to  receive  a  proportion  of  the  profits,  they  are  partners,  both  as  to  them- 
selves and  to  third  persons.  Dob  v.  HaUey,  16  Johns.  34.  And  so  where  two  persons 
agreed  to  bum  lime  on  shares,  one  to  fill  a  kiln  with  stone,  and  the  other  to  bum  the 
kiln  and  fhrnish  the  wood,  the  lime  to  be  equally  divided  between  them,  it  was  held  that 
a  technical  partnership  existed  between  the  parties.  Mutter  v.  ThimphouTf  5  Wend.  275. 
Where  four  out  of  five  tenants  In  common  of  a  paper  mill,  for  the  more  convenient  man- 
agement of  their  business,  entered  into  an  agreement  that  one  of  their  number  should 
be  sole  manager,  foreman  and  book-keeper,  another  should  perform  general  labor  in  the 
mill,  another  should  be  engineer,  and  the  fourth  should  "  collect  stock  and  market  the 
paper  at  fixed  compensations  to  each,  it  was  held  that  this  constituted  a  partnership  of 
those  who  signed  it  in  the  business  of  making  and  vending  paper,  and  that  a  pvomissory 
note  given  for  stock  in  the  name  of  the  company  by  the  party  appointed  to  the  charge 
of  that  department  was  binding  on  all  the  parties  to  the  agreement.  Doak  v.  Swatij  8 
Greenl.  170. 

(1)  In  the  absence  of  aU  proof  to  the  contrary,  partners  are  presumed  to  be  equally 
interested  in  the  firm.  Gould  v.  Gould,  6  Wend.  263 ;  ConweU  v.  Sandiye,  5  Dana,  211 ; 
J^irtle  V.  Penn,,  3  Id.  250« 
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for  himself  and  son  (who  were  also  oil-merchants,)  agreed  to  purchase 
jointly  as  much  oil  as  they  oonld  procure,  on  a  prospect  that  the  price 
of  that  commodity  would  rise.  A.  was  to  be  the  ostensible  bajer,  and 
the  others  were  to  share  in  his  purchase,  at  the  same  price  which  he 
might  give.  A.  and  Co.  were  to  have  a  half^  B.  and  Go.  a  quarter,  and 
0.  and  Co.  the  remaining  quarter.  In  pursuance  of  this  agreement, 
A.  and  Co.  ordered  a  broker  to  buy  quantities  of  oiL  The  broker  ac- 
cordingly bought  several  ship-loads,  and  among  the  rest  a 
[  *1135  ]  ship-load  from  the  ^plaintiffs.  To  some  of  the  vendors,  {uai 
plamtiffs  in  this  action,)  B.  and  Co.,  and  C.  and  Co.,  during  the 
treaty,  declared  it  to  be  a  common  concern  between  them  and  A.  and 
Co. ;  but  with  respect  to  the  plaintiflBi,  the  purchase  was  made  in  the 
name  of  A.  and  Co.  only,  without  any  notice  that  the  other  defendants 
had  any  concern  in  it.  The  majority  of  the  court,  viz.  Heathy  J.,  GwH 
.  J.,  and  Lord  Laughhcr&ughj  C.  J.,  w^re  of  opinion  that  B.  and  Co.  and 
C.  and  Co.  were  not  to  be  considered  as  partners  with  A.  and  Co.,  on 
the  ground  that  there  was  no  communion  of  profit  and  loss.  Each  party 
was  to  have  a  distinct  share  of  the  whole;  the  one  to  have  no  inter- 
ference with  the  share  of  the  other,  but  each  to  manage  his  share  as  he 
judged  best.  The  profit  or  loss  of  the  one  might  be  more  or  less  than 
that  of  the  other.  This  was  a  sub-contract,  by  which  was  to  be  under- 
stood a  contract  subordinate  to  another  contract,  made,  or  intended  to 
be  made,  between  the  contracting  parties  on  one  part,  or  some  of  them, 
and  a  stranger.  A.  and  Co.  were  the  only  purchasers  known  to  the 
plaintiffs ;  entire  credit  was  given  to  them  alone.  The  contracts  made 
with  the  other  merchants  were  not  admissible  evidence  in  this  cause, 
except  to  prove  a  fraud,  if  the  facts  had  gone  that  length ;  namely,  that 
the  house  of  A.  and  Co.,  as  a  failing  house,  was  to  stand  forward  in  or- 
der to  protect  the  other  defendants,  who  by  such  means  might  have  the 
benefit  of  the  speculation,  if  it  proved  fortunate,  without  sustaining  any 
.  loss  in  the  event  of  its  failing.  No  such  evidence  had  been  adduced ; 
on  the  contrary,  it  appeared  that  the  objection  made  by  the  other  ven- 
dors to  the  firm  of  A.  and  Co.  was,  ^'  that  they  were  unknotm  and  new 
in  the  trade.'*  Wilson^  J.,  differed  in  opinion  from  the  rest  of  the 
court ;  observinff,  that  although  the  contract  was  actually  made  betweei 
the  plaintiffs  ana  A.  and  Co.,  yet  if  the  other  defendants  were  joindj 
concerned  in  it,  they  ought  to  be  responsible,  as  much  as  if  they  had 
personally  contracted;  that  they  were  so  concerned,  sufficiently  ap- 
peared from  the  contracts  with  the  other  merchants,  and  their  own  deda- 
rations ;  these  he  thought  were  proper  to  be  given  in  evidence,  being 
against  themselve8.(l) 

(1)  A.  and  four  others  were  owners,  in  distinct  proportions  of  a  cargo,  purchased  viih 
the  proceeds  of  an  outward  cargo,  also  helonginir  to  the  same  persons.  A.,  who  was 
engaged  alone  in  business,  effected  an  insurance,  without  the  knowledge  of  the  ether 
owners,  on  his  proportion  of  the  cargo,  which  was  overralued  in  the  poUcj.  la  an 
action  bj  A.  for  a  return  of  premium,  it  was  holden,  that  as  there  was  no  agreoiefit 
among  liie  owners  to  share  in  the  future  sale  of  the  return  cargo,  and  as  A.  was  enftg^ 
in  business  by  himself,  unconnected  with  the  other  owners,  and  had  effected  the  policj 
on  his  own  account  without  their  knowledge,  the  court  could  not  intend  a  partnership 
,  from  the  fact  that  the  cargo  of  the  ship  belonged  to  the  plaintiff  and  four  other  pcffeos, 
and  was  purchased  with  the  proceeds  of  the  outward  cargo,  which  also  belonged  to  the 
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Where  the  executors  of  a  deceased  partner  continaed  his  share  of 
the  partnership  property  in  trade  for  the  benefit  of  his  infant  daughter ; 
it  was  hoIden,(5)  that  they  were  liable  upon  a  bill  drawn  for  the  accom- 
modation of  the  partnership,  and  paid  in  discharge  of  a  partnership 
debt ;  although  their  names  were  not  added  to  the  firm,  but  the  trade 
was  carried  on  by  the  other  partners  under  the  same  firm  as  before,  and 
the  executors,  when  they  divided  the  profits  and  loss  of  the  trade,  car- 
ried the  same  to  the  account  of  the  infant,  and  took  no  part  of  the 
profits  themselves, 

A  father,  established  in  business,(<?)  on  his  son's  coming  of  age,  told 
him  be'  should  have  a  fihare  in  it,  and  held  him  out  to  the  world  as 
his  partner ;  the  son  acted  as  such  for  several  years,  but 
^the  particular  share  which  the  son  was  to  have,  was  not  set-  [  *1136  ] 
tied  ;  it  was  holden,  that  as  there  was  a  partnership  as  be- 
tween the  parties  and  the  rest  of  the  world,  the  presumption  of  law  was 
that  they  were  partners  inter  %e.  That  this  presumption  not  having 
^  been  repelled,  the  son,  though  not  entitled  to  a  moiety,  was  entitled  to 
a  9hare  of  profits;  but  it  was  left  io  the  jury  to  consider  what  was  a 
fair  and  just  proportion  for  the  father  to  give,  and  the  son  to  expect ; 
the  jury  found  that  the  son  was  entitled  to  a  fourth  part  of  the  profits. 
Where  an  infant  held  himself  out  as  in  partnership  with  I.  S.,  and  con- 
tinued to  act  as  such  till  within  a  short  period  of  his  coming  of  age,  but 
there  was  no  proof  of  his  doing  any  act  as  a  partner  after  twenty-one ; 
it  Tras  holden,(<2)  that  it  yr^A  his  duty  to  notify  his  disafiirmanoe  of  the 
partnership  on  arriving  at  twenty-one ;  and,  as  he  had  neglected  to  do 
sOy  that  he  was  responsible  to  persons  who  had  trusted  I.  S.,  with  goods 
subsequently  to  the  infant's  attaining  twenty-one,  on  the  credit  of  the 
partnership. .  In  respect  of  creditors,  he  who  takes  a  moiety  of  all  the 
profits  indefinitely,  shall,  by  operation  of  law,  be  made  liable  to  losses 
if  losses  arise ;  upon  the  prmciple,  that  by  taking  a  part  of  the  profits, 
he  takes  from  the  creditors  a  part .  of  that  fund  which  is  the  proper 
security  to  them  for  the  payment  of  their  debts.(l)  A.  and  B.,  ship- 
agents  at  different  ports,(^  entered  into  an  agreement  to  share,  in  cer- 
tain proportions,  the  profits  of  their  respective  commissions,  and  the 
discount  on  tradesmen's  bills  employed  by  them  in  repairing  the  ships 
consigned  to  them,  &c.  It  was,  however,  expressly  stipulated  between 
A.  and  B.,  that  they  were  not  to  be  answerable  for  each  other's  losses.  (2) 
It  was  holden,  that  although,  with  respect  to  each  other,  these  persons 
were  not  to  be  considered  as  partners  under  this  agreement,  yet  they 

[51  Wighiman  t.  Towwroe,  1  M.  ik  S.  412.  (e)  Peacock  y.  Peaeoekf  2  Gampb.  46. 

[dj  OoocUe  and  Bennion  y.  BarrUon^  6  B.  &  A.  147. 

\e)  Waugh  t.  Carver^  2  H.  Bl.  235,  recognized  bj  BoUand^  B.,  in  Bond  y.  FUtardj  3  M. 
k  W.  361. 

same  persons,    ffolmet  y.  The  United  Im,  Co,,  2  Johns.  Gas.  328.    See  also  Poet  y. 
Kimberly^  9  Jobns.  Rep.  470. 

(1)  See  Purvianee  y.  M^CUntee^  6  S.  &  R.  269;  Brennan  v.  Oebome,  2  Nott  k  M*Gord, 
427  ;  Taylor  y.  Terme,  3  Har.  k  J.  505 ;  Dob  y.  Ualeey,  16  Johns.  Rep.  34. 

(2)  See  Walden  y.  Sherburne,  15  Johns.  Rep.  409,  a  similar  case,  where  it  was  holden 
that  an  agreement  between  partners  not  to  account  to  each  other  for  losses  bejond  the 
profits  of  the  year,  did  not  affect  their  responsibility  to  third  persons. 
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had  made  themselyes  such  with  regard  to  all  persons  with  whom  eithor 
contracted  as  ship-agent.  The  distmction  taken  in  the  preceding  case 
as  to  an  agreement  not  constituting  a  partnership  as  between  the  parties 
themselyes,  though  it  may  have  that  effect,  quoad  third  parties,  was 
recoenized  in  tne  following  case: — ^A.,  having  neither  money  nor 
credit,(/)  offered  to  B.,  that  if  he  would  order  with  him  certain  goods 
to  be  shipped  upon  an  adventure,  if  any  vrofit  should  arise  from  themj 
B.  should  have  half  for  his  trouble :  B.  naving  lent  his  credit  on  this 
contract,  and  ordered  the  goods  on  their  ioint  account,  which  were 
furnished  accordingly,  and  afterwards  paid  for  by  B.  alone ;  it  was 
holden,  that  B.  was  entitled  to  recover  back  such  payment  in  aasumpsit 
against  A.,  who  had  not  accounted  to  him  for  the  profits ;  such  contract 
not  constituting  a  partnership  as  between  themselves,  but  only  an  agree- 
ment for  a  compensation  for  trouble  and  credit,  though  B.  was  liable  as  a 

partner  to  third  persons,  creditors.(l)  But  where  two  persons, 
[*1187]  who  were  never  m  partnership  *a8  general  partners,  concur  in 

giving  an  order  for  an  undivided  parcel  of  ^oods,  they  are  not, 
therefore,  liable  jointly(^)  to  the  seller,  if,  upon  the  wnole  of  the  transac- 
tion, the  intention  of  the  parties  appears  to  have  been  that  the  buyers 
should  be  severally  responsible  for  the  amount  of  their  respective  interests 
in  the  goods.  A  party  payine  a  deposit  on  shares  in  a  trading  company, 
and  afterwards  signing  tne  deed  of  partnership,  is  to  be  con8idered(A) 
as  a  partner  from  the  time  of  his  paying  the  deposit.  But  in  an  action 
for  goods  and  work  applied  in  equipping  a  mine  (the  defendant  being 
charged  as  one  of  the  company  coneemed  in  working  it;)  it  was 
holden,(»)  that  the  mere  payment  of  deposits  without  any  signature  of 
a  deed,  or  interference  in  management,  was  not  enough  to  make  the 
defendant  liable,  unless  the  jury  believed,  from  the  evidence,  that  in 
actual  conveyance  of  an  interest  in  the  mine  had  been  made  to  her.(2) 
But  in  Ralph  v.  Harvey ^{k)  where  a  defendant  was  charged  with  a  debt 
as  partner  in  a  mining  company ;  it  was  held,  that  the  fact  of  partner- 
ship mi^ht  be  shown  by  evidence  short  of  strict  proof  that  he  had 
executed  a  deed  of  co-partnership,  or  was  legally  interested  in  the 
mine ;  and  that  declarations  made  by  him,  eiUier  before  or  after  the 
debt  was  incurred,  misht  be  used  for  this  purpose.  Where  a  mining 
company  was  formed,  tne  capital  to  be  80,000Z.,  in  8,000  shares  of  lOL 
each,  and  2,000  shares  only  were  actually  subscribed  for,  of  which  the 
defendant  took  100 ;  it  was  holden,  that  letters  subsequently  written 
by  the  defendant  to  the  directors,  requiring  them  to  call  a  meeting  for 
the  purpose  of  changing  a  director,  were  evidence  to  go  to  the  jury  to 
show  that  he  authorized  the  directors  to  proceed  with  the  smaller  amount 

(/)  ffaketh  ▼.  Blanehard,  4  But,  144. 

h)  Oibwn  y.  Liq}(on  and  Woody  9  Bingh.  297 ;  2  li.  4  Sc.  371. 

[A)  Lawler  y.  Kenhaw,  1  M.  4c  Malk.  93. 

t)  Vice  V.  Lady  AmoHj  1  M.  &  Malk.  96 ;  7  B.  ik  0.  409. 

[k)  Ralph  y.  Sarvey,  and  Richards  y.  Barvey^  1  Q.  B.  846. 

(1)  See  BaOejf  y.  Clark^  6  Pick.  372;  QiU  y.  Kuhn^  6  S.  ft  R.  333;  Lowry  y.  Brth, 
2  M*Cord,  421. 

(2)  In  Sieigmherger  y.  Carr^  3  Scott's  N.  R.  471 ;  3  M.  ft  Or.  191 ;  T\ndal,  C.  J.,  aajft 
"  With  respect  to  this  case  of  Vice  y.  Lady  Atuon^  I  cannot  think  its  doctrine  will  ever 
hs  extended ;  and  certalnlj  none  of  the  subsequent  cases  place  moch  reliance  upon  xt' 
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of  capital,  ao  as  to  render  him  liable  for  the  price  of  articles  supplied 
for  the  use  of  the  mines,  on  the  order  of  the  director8.(Q    A  project 
having  been  formed  for  the  establishment  of  a  company  for  the  mann- 
facturms  of  sugar  from  beet-root,  a  prospectus  was  issued  stating  the 
proposed  capital  to  consist  of  10,000  shares  of  25Z,  each.     The  directors 
began  their  works  and  entered  into  contracts  respecting  them,  and 
manufactured  and  sold  some  sugar ;  but  only  a  small  portion  of  the 
proposed  capital  was  raised,  and  only  1,400  out  of  the  10,000 
shares  were  taken ;  it  was  holden,(m)  that  a  ^subscriber,  who  ['^'IISS] 
had  taken  shares,  and  paid  a  deposit  on  them,  was  not  liable 
upon  such  contracts  of  the  directors,  without  proof  that  he  knew  and 
assented  to  their  proceeding  on  the  smaller  capital,  or  expressly  author- 
ized the  making  of  the  contract.     Where,  however,  it  was  proved,  that 
A.  had  contributed  to  the  funds  of  a  building  society,  and  had  been 
present  at  a  meeting  of  the  society,  and  party  to  a  resolution  that  cer- 
tain houses  should  be  built ;  it  was  holden,(n)  that  he  was  liable  in  an 
action  for  work  done  in  building  those  houses,  without  proof  that  he 
had  any  actual  interest  in  them,  or  in  the  land  on  which  they  were 
built.     A  merchant  in  London  recommended  consignments  to  a  merchant 
abroad,  and  it  was  agreed  that  the  commission  on  all  sales  of  goods 
recommended  by  one  house  to  the  other  should  be  equally  divided,  with- 
out allowing  an^  deduction  for  expenses ;  it  was  holaen,(o)  that  this 
was  a  participation  in  profit,  and  constituted  a  partnership  between  the 
parties  qtioad  hoc,{l)    In  1820,  W.  advanced  to  A.  and  B.,  then  car- 
rying on  business  in  partnership  as  brewers,  the  sum  of  24,0002.,  and 
the  three  executed  a  deed,  by  the  terms  of  which  a  partnership  stock 
was  created,  in  which  they  all  had  a  joint  property :  W.,  however,  was 
not  to  have  any  definite  aliquot  proportion  of  tne  profits,  but  was  to 
have  an  account  of  the  profits  as  between  themselves,  so  as  to  get 
2,000Z.  or  2,400Z.  a-year,  as  the  case  might  be,  out  of  the  clear  profits: 
W.'s  name  never  appeared  to  the  world  as  a  partner:  it  was  holden,(2?) 
that  W.  was  a  partner ;  and  the  new  firm  having  become  bankrupt  m 
1826,  that  the  creditors  of  the  old  firm  and  the  creditors  of  the  new 
firm  were  both  entitled  to  prove  against  the  property  of  the  new 
firm.    A.,  B.,   and   C,   the   proprietors   of  a  stage-coach,  dividing 
the  general  profits  of  the  concem,(j)  a^eed  that  they  should  each 
work  the   coach  a  stage  with  horses,  their  separate  property,  and 
maintained  respectively  at  their  separate  expense;   it  was  holden, 
that  B.  and  G.  were  not  jointly  liable  as  co-partners  with  A.   for 
the  prive  of  hay  furnished  at  A.'s  request  for  the  use  of  the  horses 
which  were  his  separate  property,  but  were  kept  by  him  for  the  purpose 
of  working  the  coach  the  stage  allotted  to  him  under  the  agreement. 

(/)  Tredwen  v.  Bourne^  6  M.  &  W.  461.  See  Dickenaon  v.  Valpy,  10  B.  k  G.  128;  5  M. 
k  Rj,  126;  and  ante^  p.  323 ;  and  Hawken  y.  Bourne^  8  M.  &  W.  703. 

(fli)  PUchford  V.  Davia,  6  M.  &  W.  2. 

(n)  Braithwaite  t.  Skofield,  9  B.  &  C.  401.  (o)  Cheap  y.  Barclay,  4  B.  ft  A.  663. 

\p)  Ezp.  Chiicky  8  Bingh.  469 ;  coram  Lord  Chancellor,  assisted  by  IHndalf  C.  J.,  and 
LiUUdaU,  J. 

(q)  Barton  y.  Eanson  and  othert,  2  Tannt.  49.  See  Weyland  y.  Blkins,  Holt's  N.  P.  G. 
227;  and  ante,  p.  1111.    See  Fromont  y.  Coupland,  post,  p.  1160. 


(1)  See  J(n-dan  y.  Wilkuu,  3  Wash.  C.  C.  R.  110. 
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K.  It  did  not  appear  in  wbat  manner,  upon  an  adjustment  of  the  ae- 
counts,  the  hay  nimished  to  the  different  horses  was  paid  for ;  whether 
as  part  of  the  general  oat^oings,  or  separately  by  each  party.  Where 
A.,  the  keeper  of  a  coach-office,  and  a  part  owner  in  several  eoaches, 
made  a  contract  with  B.  for  the  carriage  of  parcels  which  he  was  in  the 
habit  of  sending  from  that  office  to  yarious  places ;  it  was  hold^i,(r) 

that  this  bound  the  owners  of  all  the  coaches,  in  which  A.  was 
[*1189]  part  owner,  and  as  well  *those  who  become  part  owners  after 

making  the  contract,  as  those  who  were  so  before.(l)  A.  was 
employed  by  B.(«)  to  sell  goods,  and  was  to  receive  for  his  trouble  what- 
ever money  he  could  procure  for  them  beyond  a  stated  sum ;  this  was 
holden  not  to  constitute  a  partnership  between  A.  and  B.  as  to  these 

5oods.(2)  So  where  A.,  having  purchased  two  bullock8,(^)  put  them  to 
epasture  upon  the  lands  of  B.,  under  an  agreement  that,  after  they 
had  been  fatted,  the  profit  to  be  made  upon  the  resale,  above  a  certain 
sum  (at  which  A.  then  valued  the  bullocks,)  should  be  equally  divided 
between  A.  and  B.  It  was  holden,  that  A.  and  B.  were  merely  part- 
ners in  the  profits,  and  that  this  was  a  mode  of  paying  B.  for  the  pas- 
ture ;  conseouently  A.  might  maintain  an  action  in  his  own  name,  with- 
out joining  B.,  to  recover  the  price  of  the  bullocks  from  a  person  to 
whom  he  had  sold  them.  So  where  there  was  an  agreement  between  A, 
the  sole  owner  of  a  lighter,  and  B.  a  lighterman,(u)  that  B.,  in  con- 
sideration of  working  the  lighter,  should  have  half  her  gro9$  eamingt^ 
Lord  EllenboTough  was  of  opinion,  that  as  this  was  only  a  mode  of 
paying  B.  wages  for  his  labour,  and  differed  from  a  participation  of 
profits  and  loss,  it  did  not  constitute  a  partnership.(8)  So  an  agent, 
who  is  paid  by  a  proportion  of  the  profits  of  the  adventure,  is  not  there- 
fore a  partner  in  the  goods.(x)(4)    A  partnership  cannot  acquire  pro- 

(r)  HeUhy  T.  Meart,  6  B.  4c  0.  604.  (<)  Benfamm  ▼.  Portew^  2  H.  Bl.  590. 

(t)  Wiih  T.  SmaU^  Dctod  Spring  AssiEes,  1808)  coram  Thomp9cn,  B.,  I  Campb.  331. 
(u)  Dry  T.  Boswell,  1  Campb.  329.  (x)  Meyer  ▼.  Sharpe,  6  Taunt.  74. 

(n  See  Dwight  t.  BrewHer^  1  Pick.  50 ;  Chandler  y.  Bramard,  14  Id.  285. 

(2)  An  agreement  was  made  between  A.  and  B.  that  B.  should  give  hia  BerricM  and 
attend  in  conducting  the  bueiness  then  carried  on  by  A. ;  and  for  his  serricoa  so  rendered, 
A.  agreed  to  pay  him  a  certain  salary,  as  well  at  to  paj  and  allow  him  a  commiaaien  of 
seven  per  cent,  on  the  profits  arising  from  goods  sold,  ic,  after  deducting  therefnuB  the 
amount  of  the  salary  and  rent  of  store.  Held,  that  this  did  not  constitute  a  partnership 
between  them.  Miller  t.  BartUi^  15  S.  &  R.  137.  See  ante,  p.  1134,  note  (1).  Oonsah 
Story  on  Part.  H  16-70. 

(3)  In  Baxter  t.  Rodmaiit  3  Pick.  435,  it  was  held,  that  the  master  and  crew  of  a  sh^ 
engaged  on  a  whaling  voyage,  who  are  to  receive  in  lieu  of  wages,  a  proportion  of  the 
net  proceeds  of  the  oil,  are  not  partners  with  the  owners  of  the  ship,  and  need  not  be 
Joined  in  an  action  by  the  owners  to  recover  of  a  third  person  a  part  of  such  oil.  See 
also  Rice  v.  Auetin^  17  Mass.  Rep.  197  ;  Cutler  v.  TTmdfor,  6  Pick.  335. 

(4)  Where  two  are  jointly  concerned  in  any  transaction  under  an  agreement  to  shsn 
profits  indefinitely,  it  is  a  partnership.  Brown  ▼.  Cook^  3  N.  H.  R.  64.  Where  A.  leased 
a  farm  and  B.  put  laborers  on  it  under  A.'s  management,  on  an  agreement  to  divide  tlie 
net  profits,  it  is  a  partnership.  Brown  v.  Higginbotham,  5  Leigh,  583.  Bat  where  the 
owner  of  a  ferry  leased  it  to  A.  for  two  years  in  consideration  of  $1000  in  cash,  and  it 
was  agreed  that  if  the  net  profits  did  not  yield  A.  $2000  in  the  two  years,  he  shoold 
hold  over  the  term  until  the  profits  amounted  to  that  sum,  and  if  they  amonnted  to  moit 
within  the  term,  the  surplus  should  be  equally  divided,  it  wa8>held  no  partnershipi 
Bowyer  v.  Anderton^  2  Id.  550.  Although  plaintiff  is  to  receive  from  defendant  by  war 
of  rent,  a  portion  of  the  profits  of  a  farm  and  tavern,  it  does  not  consUtate  them  partacft 
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pert  J  in  goods  obtain6d(y)  by  the  frand  of  one  of  the  partners  to  which 
the  rest  are  not  privy.  An  agreement  to  carnr  on  a  partnership  in 
violation  of  an  act  of  parliament  is  void,(2;)  and  will  confer  no  rights  on 
either  party  against  the  other .'(1) 

By  Stat.  7  Will  lY.  &  1  Vict.  o.  78,  the  Qaeen  is  enabled  to  confer 
certain  powers  and  immunities  on  trading  and  other  companies  by 
patent;  inter  alia,  1.  The  same  power8(a)  may  be  granted  to  com- 
panies not  incorporated,  as  if  they  were  so.  2.  That  suits  maybe  car- 
ried on  in  the  name  of  one  of  the  oflEicer8.(i)  8.  The  individual  liability 
of  members  may  be  limited.((r)  4.  The  evidence  of  any  officer  or  mem- 
ber of  such  company  is  made  admissible.(<2) 

Three 'important  acts  have  been  recently  passed,  relating  to  joint- 
stock  companies.  The  stat.  7  &  8  Vict.  c.  110,(e)  entitled  ^^  An  Act 
for  the  registration,  incorporation,  and  regulation  of ' Joint-Stock  Com* 
panics,"  provides  for  the  re^tration  of  such  companies  as  are  within 
its  provisions,  defines  their  powers  and  privileges,  regulates  tHeir 
management,  and  defines  the  extent  of  the  liability  of  the  shareholders. 
The  Stat  7  &  8  Vict.  c.  Ill,  is  entitled  "  An  Act  for  facilitat- 
ing  the  winding-up  the  affairs  of  Joint-Stock  Companies  ""un-  ['*'1140] 
aUe  to  meet  their  pecuniary  engagements,"  and  contains 
numerous  provisions  for  bringmg  sucn  companies  within  the  Bankrupt 

(y)  Kilby  ▼.  WUton^  Rj.  k  Moo.  1*78. 

(2)  Arm9tT<mg  y.  Ltwit^  2  Or.  ft  M.  298.  (a)  Sect.  2. 

(6)  Sect.  3.    See  Galloway  v.  Bleadetij  I  H.  ft  Gr.  247 ;  1  Scott,  N.  R.  170. 

{ej  Sect  4.  (d)  Sect.  23. 

(«)  For  so  much  of  ibis  statute  as  relates  to  Bills  of  Exchange,  see  ante,  p.  323. 

inter  m.    Perrine  y.  HankinMony  6  Halst  181.    Where  two  persons  are  Jointly  concerned 
in  the  building  of  a  mill,  the  promise  of  one  to  pay  for  advances  does  not  bind  the  other. 
The  commanity  of  interests  does  not  constitute  them  partners.  There  must  be  an  agree- 
ment  ultimately  to  share  in  the  profit  and  loss.    Porter  v.  JtClure,  16  Wend.  1^7. 
Where  three  enter  into  an  agreement  for  a  partnership,  by  which  each  has  particular 
duties  to  put  the  partnership  into  operation,  it  is  an  immediate  partnership.    Aspinwall 
y.  WiUiam9f  1  Ohio,  40.    Where  four  out  of  five  tenants  in  common  of  a  paper  mill  agree^^ 
for  the  more  convenient  management  of  the  business,  that  each  shall  attend  to  certain^ 
duties  at  fixed  compensations,  one  to  be  manager,  another  engineer,  another  to  perform  } 
general  labor  at  the  mUl,  and  the  other  "  to  collect  stock  and  market  the  paper,"  it  is  a 
partnership.    Doak  v.  Swan,  8  Greenl.  170.    See  Harding  v.  Foxcrofty  6  Id.  76.    An< 
association  for  the  purposes  of  mutual  benevolence  among  its  members  only,  is  not  an^ 
association  for  charitable  uses  under  the  common  law  of  Pennsylvania  or  the  statute  43 « 
Kliz.,  but  a  partnership.    Babb  v.  Reed^  5  Rawle,  151.    See  Wilmer  v.  Schlatter,  2  Id. 
359.    Where  an  executor  continues  his  testator's  share  in  trade,  and  carries  on  business 
with  the  surviving  partners,  he  is  liable  personally  as  co-partner,  and  not  In  his  repre- 
sentative capacity.    Alsop  v.  Mather,  8  Conn.  584.    A  contract  between  the  owner  of 
military  land  warrants  and  a  locator  to  locate  the  same  for  a  portion  of  the  land,  elich 
contributing  to  the  expense,  does  not  constitute  a  partnership.    IP  Arthur  v.  Ladd,  5 
Ohio,  514.    See  ante,  p.  1134,  note  (1). 

(1)  Underwriters  on  the  same  policy,  by  accepting  an  abandonment,  and  appointing  a 
common  agent  to  take  care  of  the  property,  do  not  thereby  become  partners.  United 
Ins.  Co.  V.  Scott,  1  Johns.  Rep.  106. 

Where  real  estate  is  held  by  partners,  for  the  purposes  of  the  partnership,  they  do  not^ 
hold  it  as  partners,  but  as  tenants  in  common,  and  the  rules  relative  to  partnership  pro-* 
perty  do  not  apply  in  regard  to  it.     Coles  v.  Coles,  15  Johns.  Rep.  169;  Goodwin  v. 
Riehardsonj  11  Mass.  Rep.  469;  Pitts  v.  Waugh,  4  Id.  424;  WDermot  v.  Lawrence,  7  S.  ft 
R.  438;  Forde  v.  fferon,  4  Munf.  416;  Brady  v.  Colhottn,  1  Penn.  Rep.  140.    Where  / 
partners  intend  to  bring  real  estate  into  the  partnership  stock,  such  intention  must  be  A 
manifested  by  deed  or  writing  placed  on  record,  so  that  purchasers  or  creditors  may  not^ 
be  deceived.    Bale  v.  Htnrie,  2  Watts,  143.  ^'^ 
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Laws.  See  antej  p.  221.  The  stat.  7  &  8  Viet.  e.  113,  entitled  <«  An 
Act  to  regalate  Joint-Stock  Banks  in  England/'  provides  for  ^ving 
charters  to  and  for  the  regulation  and  management  of  Joint-StocK 
Banks. 

For  the  law  relating  to  associations  and  co-partnerships,  in  whidi 
spiritual  persons  are  menlbers  or  partners,  see  antCj  p.  828,  829. 


n.  How  far  the  Acts  of  one  Partner  are  binding  on  his  Co- 
partners* 

A  general  partnership  agreement,(/)  thongh  nnder  seal,  does  not 
anthorize  the  partners  to  execute  deeds  for  each  other,  unless  a  parti- 
cular power  he  given  for  that  purpose  ;(1)  and  the  power  must  be 

(/)  Earrkon  ▼.  Jackson  and  others,  7  T.  R.  207. 


(1)  One  partner  cannot  bind  the  other  hj  deed,  although  given  in  the  coarse  of  the 
bosinesB  of  the  firm,  and  the  benefit  of  the  contract  accrued  to  the  firm.  Sort  t.  Wiiktrt, 
1  Penn.  285;  Long  t.  Zook,  1  Harris,  403.  And  if  suit  is  brought  against  all,  no  recoverf 
can  be  had  againstthe  one  who  executed  it  lb.  Ifthe  others  assent  it  is  good,  yudtikorn 
y.Bojfer,  6  Watts,  169 ;  ModUeU  t.  Beach,  2  Blackf.  119 ;  Cody  y.  Shq^herd,  11  Pick.  44K); 
Swan  y.  Stedman,  4  Metcf.  648.  Authority  to  execute  a  deed  need  not  be  under  seal,  nor 
in  writing,  nor  specially  communicated  for  the  specific  purpose,  but  may  be  inferred  from 
the  partnership  itself,  and  from  prior  or  subsequent  acts  of  the  co-partners.  Oram  t.  jSso- 
ton,  1  Hall,  262.  See  Gates  y.  Oraham,  12  Wend.  63.  The  doctrine  that  a  partner  caonot 
bind  his  co-partner  by  deed,  does  not  apply  in  a  case  where  the  property  is  of  such  a  d^ 
cription  that  the  title  passes  by  mere  delivery.  Anderson  y.  TompkinSj  1  Brock.  G.  C.  R. 
450 ;  TapUy  t.  Butterfield,  1  Metcf.  515.  Though  a  bond  or  coyenant  by  one  partner  in 
the  name  of  the  firm  for  a  partnership  does  not  bind  the  rest,  yet  the  co-partners  are  still 
liable  for  the  original  debt.  Sals  v.  Dishman,  3  Leigh,  548.  One  partner  cannot  bind 
another  partner  by  deed,  by  virtue  of  the  contract  of  partnership;  but  the  assent  of  the 
other  partner  may  be  implied  from  circumstances.    Person  y.  Coster,  3  Humph.  3J1 ; 

Lay  ton  v.  Ilastinge,  2  Barring.  147 ;  Anon,  v. ,  1  Tayl.  113 ;  Doe  y.  Tupper^  4  S.  4 

M.  261;  Morse  v.  Bellows,  7  N.  Hamp.  549;  Lucas  v.  Savnders,  1  M^MuIlan,  311;  Xcs 
y.  Onstott,  1  Pike,  206;  Montgomery  v.  Boon,  2  B.  Monr.  244;  M^Cart  r,  Lewis^  lb.  267; 
Cummmgs  y.  Carsely,  5  Id.  47  ;  Bentrvn  y.  ZierUn,  4  liis.  417 ;  IhtrbemlU  t.  Byam,  I 
Humph.  113.  But  he  may  by  deed  bar  his  co-partner  of  a  Joint  right,Jand  may  individu- 
ally adjust,  receive  payment  of,  or  release  any  partnership  debt  And  this  may  be  done 
by  either  partner  after  dissolution  of  the  partnership.  Morse  y.  Bellows,  7  K.  Hamp.  549. 
Nor  does  the  fact  that  the  partnership  articles  are  under  seal,  give  him  such  authority. 
Turbeville  v.  Ryan,  1  Humph.  113.  And  parol  evidence  is  inadmissible  to  prove  suck 
authority ;  nor  would  subsequent  acts  of  ratification  or  evidence  of  the  manner  in  which 
one  partner  had  acted  in  reference  to  other  contracts  of  a  similar  character,  establish  the 
existence  of  such  authority.  Its  production  cannot  be  dispensed  with  unless  it  is  sbowa 
to  have  been  lost  or  destroyed,  or  otherwise  beyond  the  power  and  control  of  the  penoa 
desiring  to  prove  its  contents.  lb.  A  judgment  entered  upon  a  warrant,  sealed  by  s 
partner  in  the  name  of  the  firm,  binds  no  one  but  himself,  but  the  revival  of  it  by  the 
attorney  of  all  the  partners  cures  the  irregularity.  Cash  v.  Toxer,  I  Watts  Jc  S«rg.  SISl 
And  where  a  bond  with  a  warrant  to  confess  judgment  is  executed  by  one  partner,  sal 
subsequently  all  the  partners  revive  the  judgment  by  their  attorney,  it  is  a  ratificatioB. 
Overtorry,  Tozer,  7  Watts,  331.  So  one  partner  can  bind  his  co-partners  by  deed  of 
charter-party.  The  principle  that  one  partner  cannot  bind  his  co-partner  by  deed,  dc«f 
not  apply  to  this  case.     Straffin  v.  NetoaU,  T.  U.  P.  Gharlt.  163. 

One  partner  gave  a  specialty,  which  he  signed  with  the  name  of  a  firm  for  a  simple 

contract  debt  of  the  firm,  and  the  creditor  afterwards  executed  a  release  of  all  demands 

against  the  other  partner  on  account  of  the  partnership  debt;  holden,  that  the  partner 

^ho  gave  the  specialty  could  not  bind  his  co-partner  by  it,  but  that  he  himself  was 

%ound ;  that  being  a  debt  of  a  higher  nature,  it  extinguished  the  partnership  debt;  sad 

that  the  release  of  the  partnership  debt,  did  not  release  the  specialty  which  was  ike 
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^ven  by  deed,  for  one  man  cannot  authorize  another  to  execute  a  deed 
for  him  but  bj  deed ;  and  no  subsequent  acknoirledgment  will  suffice.(^) 

(^)  Stdglitz  y.  Eggintony  Holto'  N.  P.  0.  141. 


proper  debt  of  the  partner  alone  who  gave  it.  Clement  y.  Bruih,  3  Johns.  Cas.  180 ; 
Oerard  y.  Baue,  1  Dall.  Rep.  119.  Where  judgment  was  obtained  on  a  bond  similar  to 
the  aboye,  against  both  partners,  the  court  refhsed  to  set  aside  the  execution,  on  the 
application  of  the  partner  who  made  it ;  but  said  that,  if  the  application  had  been  made 
by  the  other  partner,  thej  would  haye  directed  the  execution  not  to  be  seryed  on  his 
person  or  property,  but  only  on  that  of  the  partner  who  made  the  bond.  Oreer  y.  BeaU, 
2  Gaines*  Rep.  254.  If  a  partner  giye  a  bond  to  the  United  States  for  duties  on  goods 
belonging  to  the  partnership,  the  partnership's  liability  for  such  duties  is  discharged,' 
and  the  partner  giving  the  bond  becomes  the  sole  debtor  to  the  United  States ;  and  if  a 
surety  on  the  bond  pay  it,  his  claim  for  money  paid  is  against  the  partner  on  the  bond 
alone,  and  not  against  the  partnership.  3hm  y.  Ooodrich,  2  Johns.  Rep.  213.  But  in 
The  United  States  y.  Lyman^  Mr.  Justice  Story  has  decided,  that  a  bond  taken  at  the 
Custom  House  for  duties,  does  not  extinguish  the  debt  due  by  the  importer  for  the  duties, 
but  is  only  collateral  security,  and  leaves  the  liability  of  the  importer  unaffected.  1 
Mason's  Rep.  492.  A  contrary  doctrine  has  been  held  by  Mr.  Justice  Johnson,  ia.  the 
case  of  The  United  States  y.  Kelfy,  which  occurred  in  the  South  Carolina  District.  And 
see  UniUd  States  y.  Astley,  3  W.  C.  C.  R.  608;  Story  on  Partnership,  {  107. 

If  one  partner  sigh  the  name  of  the  firm  to  a  deed,  and  acknowl^ge  the  seal,  and  the 
other  partner  also  acknowledge  it,  both  will  be  bound.  Ludlow  y.  Simond,  2  Caines* 
Cas.  in  Error,  1 ;  Day  y.  Lafferty,  4  Pike,  450 ;  Lee  y.  OrestoU,  1  Id.  206 ;  Pike  y.  Bacon,  8 
Shep.  250.  So  if  one  partner  read  and  approve  a  deed,  and  consent  that  his  co-partner 
should  execute  it  for  both,  and  his  co-partner  seals  it,  and  subscribes  the  partnership^ 
name,  both  will  be  bound,  although  but  one  was  present  at  the  execution.  Manhattan 
Company  v.  Ledyard,  1  Caines'  Rep.  192 ;  United  States  y.  Astley,  3  W.  C.  C.  R.  608. 
And  the  subsequent  acknowledgment  of  the  other  partner  will  render  the  deed  valid. 
Per  Vuneanj  J.,  Taylor  v.  Coryell,  12  S.  k  R.  249. 

There  is  an  exception  to  the  general  rule  that  a  partner  cannot  bind  his  co-partners 
by  a  deed.  A  release,  under  sefd,  by  one  partner,  in  the  name  of  the  firm,  of  a  debt  due 
the  partnership,  is  binding  on  all  the  partners.  Smith  y.  Stone,  4  Gill  ft  J.  310 ;  Tandes 
y.  Lefavour,  2  Blackf.  371 ;  Pierson  v.  Hooker,  3  Johns.  Rep.  67 ;  BuUdey  v.  Dayton,  14  Id. 
387;  Bruen  v.  Marquand,  17  Id.  58.  And  a  release  by  one  partner,  though  made  after 
the  dissolution  of  tiie  partnership,  binds  all.  Salmon  v.  Davis,  4  Binn.  376.  But  a  re- 
lease by  one  partner  in  consideration  of  a  debt  due  from  himself  individually,  is  void.. 
Oram  y.  Caldwell,  5  Cowen,  489. 

Though  a  partner,  as  such,  cannot  bind  his  co-partner  by  a  bond,  or  writing  under- 
seal,  to  comply  with  an  award,  Jf  Bride  y.  Hagan,  1  Wend.  316 ;  Karthaus  v.  Ferrer,  2 
Peters's  Rep.  222 ;  Armstrong  v.  Robinson,  6  Gill  k  J.  412 ;  itKee  v.  Bank,  7  Ohio,  187; 
yet,  where  an  award  was  made  pursuant  to  a  submission  so  executed,  by  one  partner, 
and  who  afterwards  accepted  the  amount  awarded  in  favor  of  the  partnership,  ana 
indorsed  a  receipt  in  full  on  the  award,  it  was  holden  sufficient  to  bar  the  co-partnership 
claim;  for  it  operated  either  as  a  release  by  one  partner,  or  as  an  accord  and  satisfac- 
tion. Buchanan  v.  Curry,  19  Johns.  Rep.  137.  A  confession  of  Judgment  by  one  partner, 
in  the  name  of  the  firm,  does  not  bind  the  others.  Barlow  v.  Beno,  1  Blackf.  252.  A 
partner,  if  authorized  by  his  co-partners,  may  bind  the  partnership  by  seal;  and  a  parol 
authorization  is  sufficient.  If  not  authorized,  although  the  partnership  is  not  bound| 
yet  he  makes  himself  personally  responsible.    Skinner  v.  Dayton,  19  Johns.  Rep.  513. 

Each  partner  has  a  complete  control  oyer  the  partnership  effects,  with  the  power  of 
disposing  of  them  for  the  purposes  of  the  copartnership,  whether  they  consist  of  ships 
or  other  property ;  and  the  sale  shall  bind  the  whole  copartnership  as  efibctually  as  if 
each  member  acted.  Quiner  y.  Marblehead  Ins.  Co.,  10  Mass.  476;  Lamb  y.  Durant, 
12  lb.  54;  United  States  Bank  v.  Binney,  5  Mason,  176.  Thus,  one  partner  may  transfer 
or  assign  a  chose  in  action,  6t  a  debt  due  to  the  partnership,  or  any  other  partnership 
effects,  so  far  as  the  same  can  be  transferred  or  assigned  in  law.  lb.  So  one  partner 
has  a  right  to  bind  the  firm  to  any  extent  in  contracts  for  the  use  of  the  partnership. 
Manuf,  and  Jiech,  Bank  v.  Oore,  15  lb.  75  ;  Boardman  v.  Oore,  lb.  331;  Galloway  v. 
Hughes,  1  Bailey,  553;  Winship  y.  Bank  of  United  States,  5  Pet.  529;  Storer  v.  Hinckley, 
Kirby,  147. 

The  presumption  is,  that  contracts  made  by  a  partner  are  made  on  account  of  tha 
partnership,  and  the  firm  will  be  bound  thereby,  unless  the  parties  with  whom  he  c<m» 
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But  althoagh  one  partner  cannot  bind  the  other  partnere  hf  dieij 
irithoat  an  authority  by  deed,  yet  the  law  implies  an  authority  in  the 
individual  members  of  every  co-partnership  to  enter  into  such  contracts 
on  behalf  of  the  firm,  as  are  usually  entered  into  in  the  course  of  such 
a  bu8iness.(A)  Thus,  in  mercantile  transactions  one  member  of  a  part- 
nership in  trade  may  bind  his  co-partners  even  without  their  knowledge 
or  assent,  by  bills  of  exchange  and  promissory  notes,(f)  in  the  name  of 
the  partnership  ;(k)  for  this  is  warranted  by  the  custom  and  law  of  mer- 
chants, and  is  necessary  for  the  purposes  of  trade.  But  these  reasons 
do  not  apply  to  the  case  of  partnerships  not  in  trade,  such  as  a  firm  of 
isolicitors ;  and  therefore  in  such  cases  the  individual  partners  have  no 
implied  authority  to  bind  the  firm  by  negotiable  in8truments.(Q 

The  general  authority  of  one  partner  to  draw  bills  or  promissory 
notes  to  charse  another,  is  only  an  implied  authority  ;(m)  and  conse- 
quently that  implication  may  be  rebutted :  for  it  is  not  essential  to  a 

(A)  Beckham  t.  Drake,  9U.kW,  79.  (i)  AnU,  tit  <*  Bms  of  Exchange,"  p.  327. 

(k)  Kirkv,  Blurton,  9  M.  ft  W.  284,  ante,  p.  327. 

{I)  HedUy  v.  Bamhridge,  3  Q.  B.  316 ;  2  G.  ft  D.  483.  See  alao  HaeUham  t.  Towv, 
18  L.  J.  (N.  S.)  Q.  B.  205. 

(m)  OallvBoy  v.  Matthew  and  another ^  10  East,  264.  See  Dunam  t.  Lowndee^  3  Gampb. 
478.    As  to  the  right  of  director  of  joint-stock  company  to  draw  biUSi  see  ante,  p.  323. 

tracts  know  the  contrary.  Le  Roy  t.  Johneon,  2  Pet  198;  Rooheeter  t.  Trotter,  1  A.  E. 
Marsh.  54.  A  payment  to  one  partner  is  payment  to  both,  unless  strictly  forbidden. 
Chreffg  Y.JameSj  Breese,  167.  But  one  partner  cannot  bind  his  copartner  by  any  contract 
not  connected  with  the  trade  or  business ;  and  a  knowledge  of  third  persons  of  the 
limited  nature  of  the  partnership  will  be  inferred  from  circumstances.  Livmffetoa  t. 
Eooeevelt,  4  Johns.  251.  Nor  can  he  bind  his  copartner  by  a  bargain  made  without  his 
consent  or  knowledge,  if  the  thing  to  be  done  be  without  the  usual  course  of  the  partner- 
ship business,  unless  there  be  evidence  of  a  special  usage  in  relation  to  such  bargains 
made  by  such  parties.  Niekole  y.  Bughee^  2  Bailey,  109.  By  the  law-merchant,  a  man 
may  be  answerable  as  a  dormant  partner  on  a  contract  made  by  tl^e  partnership  of 
which  he  is  in  fact  a  member;  but  this  law  is  confined  to  trade  and  commerce,  and  does 
not  extend  to  speculations  in  the  purchase  and  sale  of  lands ;  for  where  lands  are  sold, 
no  man,  as  a  dormant  partner,  can  claim  any  part  of  the  lands  by  yirtne  of  any  conTcy- 
ance  to  which  he  is  not  on  the  face  of  it  a  partner.  Pitie  y.  Waugh,  4  Mass.  424.  Bat 
one  partner  cannot  bind  the  firm  by  a  guaranty  of  the  debt  of  a  third  person,  without 
the  express  assent  or  ratification  of  the  other  partners.  Mayberryr,  Bamiton,  2  Harring. 
24 ;  MaudUn  v.  Branch  Bank,  2  Ala.  502.  Nor  can  he  bind  his  copartner  by  any  con- 
tract, unless  it  is  in  some  way  connected  with  the  partnership  business,  or  unless  the 
act  be  adopted  and  recognized  by  the  copartner,  or  unless  it  be  a  bill  or  indorsement  of 
a  note  which  the  party  taking  it  had  good  reason  to  believe  was  authorized  by  the  firm. 
Long  y.  Carter,  3  Ired.  238.  To  charge  a  firm  with  money  borrowed  by  a  partner,  it  b 
enough  that  the  borrowing  was  on  the  credit  of  the  firm,  whether  for  its  use  or  not 
Stui  v^  Jenningt,  Gheves,  183.  A  contract  drawn  by  one  partner  and  signed  by  the 
other  in  the  partnership  name,  is  the  agreement  of  both  as  partners.  Walter  v.  JflVaT, 
3  Scam.  433.  An  accommodation  indorsement  made  by  one  member  of  a  firm,  in  the 
fimi's  name,  does  not  bind  the  others,  unless  in  the  hands  of  an  innocent  holder  withoat 
notice.  Wkaleg  v.  Moody  ^  2  Humph.  495.  But  a  bonAfide  holder,  without  notice  of  an 
accommodation  note,  indorsed  with  the  name  of  a  firm  by  one  of  the  members  withoat 
the  assent  of  the  others,  may  collect  it  of  the  firm.  Austin  v.  Vandermark,  4  Hill.  259: 
Mauldin  v.  Branch  Bank,  2  Ala.  502  ;  Stall  v.  CaUkUl  Bank,  18  Wend.  466;  WHlt  v. 
Fvans,  20  Id.  261 ;  S,  C.  22  Id.  324  ;  Bank  of  St,  Alhane  v.  QiUiland,  23  Id.  311  :  Emit- 
tony.  Harmon,  2  Shep.  271.  And  the  fact  that  such  partner  converted  the  money  to  his 
own  use,  without  the  knowledge  of  the  holder,  does  not  affect  the  liability  of  the  others, 
lb.  One  partner  cannot  bind  the  partnership  for  his  private  debts  without  the  asseat 
of  bis  copartners ;  and  if  such  assent  is  given,  it  is  the  province  of  the  jury  to  judge  of 
the  extent  of  it,  and  it  is  error  for  the  court  to  rule  upon  the  point  as  a  question  of  Uv. 
NobhY.  M^Clintock,  2  Watts  ft  Serg.  152. 


PARTNERS.  1140 

partnership,  that  one  partner  should  have  power  to  draw  bills  and  notes 
in  the  partnership  firm  to  charge  the  others ;  they  may  stipulate  be- 
tween themselves  that  it  shall  not  be  done  ;  and  if  a  third  person, 
having  notice  of  this,  will  take  such  a  security  from  one  of  the  part- 
ners, he  shall  not  sue  the  others  upon  it,  in  breach  of  such  stipu- 
lation, nor  in  defiance  of  a  notice  previously  given  to  *him  [*1141] 
by  one  of  them,  that  he  will  not  be  liable  for  any  bill  or  note 
signed  by  the  others.  But  any  restriction  which,  by  agreement 
amongst  the  partners,  is  attempted  to  be  imposed  upon  the  authority 
which  one  possesses  as  a  general  agent  for  the  other,  is  operative  only 
between  the  partners  themselves,  and  does  not  limit  the  authority  as  to 
third  persons,  who  acquire  rights  by  its  exercise,  unless  they  know  that 
such  restriction  has  been  made.(n)  A  new  partner,  however,  cannot 
be  bound  in  this  manner  for  an  old  debt  incurred  by  the  other  partners, 
before  the  new  partner  was  taken  into  the  firm :  tlus  was  established  in 
the  case  of  Sheriff-^.  WUkSj  1  East,  48.  There  the  plaintifis  had  sold 
a  quantity  of  porter  to  A.  and  B.,  who  were  then  partners,  which  por- 
ter was  entered  in  the  plaintifis'  books  in  the  names  of  A.  and  B. ;  and 
the  same  was  afterwards  shipped  for  the  West  Indies,  and  the  defendant 
B.  paid  the  shipping  charges.  Six  months  afterwards  C.  became  a 
partner  with  A.  and  JB.,  and  continued  so  for  a  few  months,  when  their 
partnership  was  dissolved.  This  defendant  B.,  previously  to  the  dis- 
solution of  the  partnership,  sent  to  the  plaintifis  a  memorandum  of  cal- 
culation in  his  own  handwriting,  of  certain  deductions  claimed  by  him 
in  respect  of  the  porter.  The  plaintifis  drew  a  bill  upon  the  defendants 
for  the  balance.  This  bill  was  accepted  by  A.  in  the  partnership  firm 
of  all  the  defendants,  by  his  subscribing  thereon,  "  Accepted,  A.  & 
Co.*'  An  action  having  been  brought  by  the  plaintifiis,  against  A., 
B.,  and  C,  upon  the  acceptance;  and  A.  and  C.  having  been  outlawed, 
B.  pleaded  the  general  issue :  it  was  holden,  that  the  plaintifis  could 
not  recover ;  Le  Blanc^  J.,  observing,  that  this  case  must  be  determined 
in  the  same  manner  as  if  0.  had  pleaded  to  the  action.  It  seemed  ad- 
mitted, that  if  one  of  the  several  partners  pledge  the  partnership  fund 
for  his  individual  debt,  that  would  not  bind  the  rest.  And  he  saw  no 
difference  between  the  case  of  one,  and  the  case  of  two,  of  several  part- 
ners pledging  the  joint  fund  for  their  individual  debt,  which  was  the  case 
before  the  court.  The  point  above  alluded  to  by  by  Le  Blancy  J.,  m. 
that  one  partner  cannot  pledge  the  security  of  another  for  his  own  pri- 
vate debt,  appears  to  have  been  expressly  decided  in  two  cases  referred 
to  by  Mr.  East,  in  a  note  to  the  foregoing  decision,  viz.  in  Gregson  and 
others  v.  Hutton  and  another^  B.  R.,  E.  22  Geo.  III.,  and  in  Marsh 
V.  Vansommer  and  another^  London  Sittings  after  Mich.  T.  1786,  cor. 
Buller^  J.  See  also  Swan  v.  Steele,  ante,  p.  327,  and  Ghreen  v.  Deakin. 
2  Stark.  N.  P.  C.  847. 

Where  an  agreement  for  a  partnership  was  entered  into  on  the  24th 
of  June,  1824,  and  such  agreement  was  intended  by  the  parties  to  have 
a  by-gone  operation,  viz.  from  the  18th  of  May  preceding  :  A  bill  had 
been  discounted  for  the  firm  by  the  plaintifis,  in  the  interval  between 

(n)  Per  Parke^  B.,  delivering  judgment  of  court  in  Eawkm  v.  Bourne^  8  M.  &  W.  703. 
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the  18tli  of  May  and  the  24th  of  Jane;  and  other  bills 
[*1142]  *were  discounted  subsequently  to  the  latter  day;  it  was 
ho]den,(o)  that  the  liability  of  the  defendant  did  not  attach 
npon  the  bill  discounted  before  the  24th  of  June,  until  which  day  he 
was  not  in  fact  a  member  of  the  firm.  But  where  A.  and  B.  agreed  to 
become  partners  from  the  first  of  January  next  following,  upon  certain 
terms,  which  were  to  be  embodied  in  a  deed  to  be  executed  on  that 
day ;  and  the  deed  was  executed  on  the  18th  of  Januair,  but  the  parties 
considered  themselves  as  partners  from  the  1st  of  January,  it  was 
holden,(j?)  that  B.  was  bound  by  the  contracts  of  A.  entered  into  in 
the  name  of  the  firm  between  the  first  and  18th  of  January  ;  for  if  no 
deed  had  ever  been  executed,  each  partner  would  have  been  liable  for 
the  engagements  of  the  firm  entered  into  whilst  the  business  was  carry- 
ing on  for  their  mutual  benefit.  To  a  count  in  assumpsit  on  a  bill  of 
exchange  against  three  partners,  one  of  them  pleaded  that  the  bill  was 
accepted  by  the  other  two  in  the  name  of  the  firm  without  his  know- 
ledge, privity,  or  consent,  for  a  debt  due  from  them  before  he  became 
a  member  of  the  firm ;  it  was  holden,(j')  that  this  plea  was  not  supported 
by  evidence  that  the  bill  was  accepted  in  discharge  of  a  debt  which 
arose  partly  before  and  partly  after  the  third  partner  joined  the  firm ; 
but  that  such  partner  was  liable  only  for  so  much  of  the  debt  for  which 
the  bill  was  accepted  as  accrued  subsequently  to  his  becoming  a  partner. 

One  partner  may,  by  procuration,  indorse  bills  for  the  firm.(rXl)  A 
retired  partner  may  give  authority  by  parol  to  a  continuing  partner  to 
indorse  bills  in  the  partnership  name,  after  the  dissolution  of  the  part- 
nership.(«)  A  bill  of  exchange  duly  drawn  by  a  partnership  and  ac- 
cepted during  the  continuance  of  the  partnership,  continues  to  be  the 
joint  property  of  the  firm,  notwithstanding  a  dissolution  of  partner- 
ship, and  may  therefore  be  indorsed  after  the  dissolution  by  any  of  the 
partners  in  tne  name  of  the  firm,  although  the  indorsee  has  notice  of 
the  dissolution.(£^ 

One  of  several  partners  cannot  bind  the  others  by  a  snbmission  to 
arbitration,  even  of  matters  arising  out  of  the  business  of  the  firm,(uXS) 
and  in  this  respect  there  is  not  any  distinction  between  a  general  part^ 
nership,  and  a  partnership  in  a  particular  tran8action.(2;](3) 

If  one  of  two  partners  commit  a  secret  act  of  bankruptcy,(v)  the 
other  party  may,  for  a  valuable  consideration,  and  without  fraud,  dis- 

(0)  Vere  t.  Athby,  10  B.  k  C.  288. 

(p)  BatiUy  t.  Lewia,  1  M.  k  Gr.  156  ;  1  Scott's  N.  R.  143. 

(ry)  WiUon  ▼.  Leivis^  2  Scott's  X.  R.  115  ;  2  M.  &  Gr.  197. 

(r)  WUliaTMon  v.  Johnson^  1  B.  &  0.  146.  («)  Smith  v.  Wmier,  4  M.  &  W.  4M. 

\i)  LtmM  T.  ReiUy,  1  Q.  B.  349 ;  4  P.  &  D.  629.  (u)  Stetdy.  Salt,  3  Bingh.  101. 

(x)  Adanu  T.  Bankarty  1  Cr.  M.  &  R.  681  ;  5  Tjr.  425. 

(y)  Foz  V.  Hanburyy  Cowp.  449. 

(1)  See  Steams  v.  Burriham^  4  Greenl.  84;  Chazoumu  v.  Edtoarda^  3  Pick.  5  j  Msant- 
facturer^  Bank  t.  Winskipj  5  Id.  11 ;  Monroe  v.  Cooper,  lb.  412;  N,  V,  Firemen  Int.  Cd, 
V.  Bennety  2  Conn.  Rep.  674;  Baird  v.  Cochran,  4  S.  ^  R.  397. 

(2)  Contra,  Taylor  v.  Coryell,  12  S.  k  R.  249 ;  unless,  perhaps,  there  is  an  e:q>RSS 
dissent  communicated  to  the  other  party.  lb.  Southard  v.  Steele,  3  Monroe,  337. 

(3)  In  Livingeton  v.  Hastie,  2  Caines'  R.  246,  where  the  plaintiff  had,  as  indcosce, 
received  a  partnership  note,  knowing  that  it  was  made  by  one  of  the  partners  for  ku 
individual  debt,  it  was  holden  that  he  could  not  recover.    And  in  a  suit  bj  the 
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pose  of  the  partnership  effects ;  and  though  he  himself  afterwards  be- 
come bankrupt,  the  assignees,  under  a  joint  commission,  cannot  main- 
tain trover  against  the  bond  fide  vendee  of  such  partnership 
^effects ;  and  the  same  rule  holds,  although  the  solvent  part-  [*1143] 
ner  knew  of  the  bankruptcy.  Hence,  where  one  of  two  part- 
ners, who  were  country  bankers,  became  bankrupt :  and  the  defend- 
ants being  holders  of  their  notes,  obtained  payment  of  part  of  them  from 
the  London  banker,  at  whose  house  they  were  payable  out  of  the  funds 
in  their  hands  belonging  to  the  country  bank ;  and  the  solvent  partner 
knowing  of  the  bankruptcy,  procured  a  debtor  to  the  firm  to  give  his 
bill  in  part  satisfaction  of  ms  debt,  and  indorsed  and  delivered  the  same 


plaintiff  against  an  indorser  of  a  note  made  in  the  name  of  the  same  partnership  under  the 
same  circamstances,  the  court  held,  that  the  plaintiff,  who  knew  that  the  note  was  made 
for  an  indiyidual  debt,  conld  not  recover  against  the  preyiouB  indorser,  who  was  ignorant 
of  that  fact;  Same  v.  3)free,  2  Gaines'  R.  293;  S.  P.  lAvmgttfm  v.  Booseveltj  4  Johns.  Rep. 
251 ;  Duboit  y.  Roosevii,  lb.  262 ;  Lansing  y.  Oamey  2  Id.  300 ;  Dob  y.  Htuley^  16  Johns. 
34 ;  Baird  y.  Coehranj  4  Serg.  t  Rawle's  Rep.  397 ;  obsenring,  that  to  allow  him  to 
recover,  wonld  be  to  defeat  the  previons  decision ;  for  the  defendant  would  be  turned 
round  upoo  the  partnership,  and  must  recover  of  them,  he  being  ignorant  of  the  note 
not  having  been  given  for  a  partnership  debt.  The  burthen  of  proving  that  the  other 
partners  consented  to  be  bound  by  a  note  given  by  one,  in  the  partnership  name,  for  his 
private  debt,  or  as  surety,  or  for  any  thing  which  is  known  not  to  be  on  account  of  the 
partnership,  lies  on  the  plaintiff.  Foot  v.  Sabm^  19  Johns.  164.  A  guarantee  by  one  partner 
in  the  partnership  name  will  not  bind  the  other,  unless  it  be  afterwards  adopted  and 
acted  upon.  Sutton  v.  /rwtn,  12  S.  k  R.  13.  See  Btmk  o/KmUteky  v.  Brooking^  2  Littell, 
41.  One  partner  cannot  guaranty  a  judgment  of  the  firm  assigned  by  him  so  as  to  bind 
the  other,  without  proof  Uiat  it  was  in  the  course  of  their  business  to  give  such  guarantee, 
or  that  both  assented,  or  knowing  it,  did  not  dissent;  HamiU  v.  Purvit,  2  Penn.  177  ; 
nor  bind  the  firm  by  note  as  surety,  if  the  fact  of  such  suretyship  was  Icnownto  plaintiff. 
Bank  v.  Boipen,  7  Wend.  158 ;  WiUon  v.  WiOianu,  14  Id.  146;  Boyd  v.  Plmnb,  7  Id.  309. 
^  Where,  on  renewal  of  an  accommodation  note,  the  borrower  presents  to  indorser  for 
signature  a  note  drawn  in  the  name  of  the  firm  of  which  he  has  recently  become  a 
member,  it  is  notice  to  the  indorser  that  it  is  for  the  individual  debt  of  such  borrower. 
Oamsevort  v.  WillianUf  14  Wend.  133.  A  note  in  partnership  name,  for  board  of  one  of 
the  partners,  does  not  bind  the  firm,  unless  it  is  shown  affirmativeiy  that  it  was  given 
-with  the  authority  of  the  copartner.  Davef^^ort  y.  Runlett^  3  N.  H.  R.  386.  Where  a 
partnership  note  is  given  for  the  private  debt  of  one  partner,  the  other  is  bound  if  he 
does  not,  on  being  informed  of  it,  dissent,  or  give  notice  to  payee  that  he  will  not  be 
bound.  Fotter  v.  Andrews,  2  Penn.  160;  Ganeevorty,  WUHame,  14  Wend.  133.  See 
Taylor  y.  HiUyer,  3  Blackf.  433,  that  a  subsequent  promise  by  the  partner  not  bound  is 
within  the  stat  of  frauds.  A  note  given  by  one  of  two  partners  in  the  business  of  farm- 
ing and  coopering,  signed  ^  F.  Gleaveland  k  R.  Cleaveland,"  binds  both.  itChrtgcr  y. 
Cleaveland,  5  Wend.  475.  Money  borrowed  by  one  partner  in  the  name  of  the  firm,  when 
a  general  partnership  exists,  binds  the  firm,  although  appropriated  by  partner  borrowing 
it  to  his  own  use.  Church  v.  Sparrow^  lb.  223 ;  (hiondayo  Bank  v.  De  Puy,  17  Id.  47. 
Where  a  note  in  the  partnership  name  is  given  by  one  of  the  firm  for  the  accommodation 
of  a  third  person,  the  firm  isliable  to  one  who  discounts'it  without  notice.  Catikill  Bank 
Y.  Stally  15  Id.  364;  Vernon  y.  ManhaL  Co.,  17  Id.  524.  He  is  liable  to  his  copartner. 
Smith  y.  Loriag,  2  Ohio,  502.  Agreements  between  partners  for  neither  to  make  eon- 
tracts  to  charge  the  other,  does  not  affect  strangers.  Tradumtirie  Bank  v.  Aetor,  1 1  Wend. 
87.  In  an  action  on  a  note  purporting  to  have  been  made  by  defendants  as  copartners 
and  contested  by  two  on  the  ground  that  it  was  for  individual  debt  of  the  third,  and 
that  such  third  executed  the  note  in  fraud  of  his  copartners,  evidence  is  admissible  to 
prove  the  scienter,  to  show  that  such  fraudulent  partner  had  previously,  and  with  the 
knowledge  of  plaintiff,  abused  the  partnership  signature  for  his  own  private  business, 
and  that  plaintiff  had  advised  him  to  give  up  that  business  and  take  his  notes  out  of 
the  market.  Baetman  v.  Cooper,  15  Pick.  276.  Compare  note  (1),  ante,  p.  1134,  and  note 
(1),  p.  1140. 
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to  defendants  in  payment  of  the  residue  of  the  notes  in  their  hands, 
and  afterwards  became  bankrupt ;  it  was  hdlden,(z)  that  the  assignees, 
under  a  joint  commission,  could  not  recover  from  the  defendants  the 
moneys  so  paid  to  them  by  the  London  bankers,  nor  the  proceeds  of  the 
said  bill.  If  one  partner  becomes  a  bankrupt,  his  assignees  cannot  ob- 
tain(a)  any  share  of  the  partnership  effects,  until  they  first  satisfy  all 
that  is  due  from  him  to  the  partnership.  A  solrent  partner(&)  may  sue 
out  a  writ  in  the  name  of  his  partner,  or  of  his  assignees,  if  he  is  bank- 
rupt, as  well  as  his  own,  in  order  to  recover  a  debt  due  to  the  partner- 
ship ;  but  the  partner  who  objects  has  a  right  to  be  indemnified  against 
the  costs. 

Where  one  partner  commits  an  act  of  bankruptcy,  which  is  after- 
wards followed  up  by  a  commission  and  assignment,  he  has  no  longer 
any  power  over  the  partnership  property.  And  any  disposition  of  it 
by  him  is  void  as  against  the  other  partners,  it  being  vested  in  them 
and  his  assignees  by  relation  to  his  act  of  bankruptcy.((r)  Where  one 
of  two  partners,((2)  with  the  intention  of  cheating  the  other,  goes  to  a 
shop  and  purchases  articles  such  as  mi^ht  be  used  in  the  partnership 
business,  which  he  instantly  converts  to  his  own  separate  use,  if  there 
was  no  collusion  between  him  and  the  seller,  this  is  to  be  considered  ss 
a  partnership  transaction,  and  the  innocent  partner  is  liable  for  the 
price  of  the  goods,  without  proof  of  any  previous  dealings  between  the 
parties.  (1) 

Where  goods  were  ordered  by  one  member  of  a  club  for  the  benefit 
of  all ;  it  was  holden,  that  every  member,  who  either  concurred  in  the 
order  or  subsequently  assented  to  it,  was  liable,(6)  although  the  member 
who  ordered  the  goods  was  made  the  debtor  in  the  plaintSf's  books,  and 
the  bill  was  sent  to  him,  unless  it  clearly  appeared  that  the  pbuntiff 
meant  to  give  credit  to  that  member  only.  But  in  a  later  case,  where 
a  club  was  formed  subject  to  the  following  among  other  rules,  viz.  that 
the  entrance-fee  should  be  ten  guineas,  and  the  annual  sub- 
[*1144]  scription  five  guineas ;  *that  if  the  subscription  were  not  paid 
within  a  certain  limited  period,  the  defaulter  should  cease  to  be 
a  member ;  that  there  should  be  a  committee  to  manage  the  affairs  of 
the  club,  to  be  chosen  at  a  general  meeting;  and  that  all  members 
should  discharge  their  club  bills  daily ;  the  steward  being  authorized,  in 
default  of  payment  on  request,  to  refuse  to  continue  to  supply  them : 
it  was  holden,(/)  that  a  member  of  the  club,  merely  as  such,  was  not 
liable  for  debts  incurred  by  the  committee  for  work  done  or  goods  sap- 

[»)  Harvey  r.  Criekett,  5  M.  &  S.  836.    See  Woodbridpe  v.  Swann^  4  B.  &  Ad.  636. 

[a)  Per  TenUrdeiif  0.  J.,  Boldemett  v.  Shaekekj  8  B.  &  G.  618. 

\b)  Whitehead  y.  ffugheSy  4  Tyr.  92 ;  2  Gr.  ft  M.  318. 

[c)  Per  BayUy^  B.,  in  Buri  y.  MouU^  3  Tjr.  669,  recognizing  Tkomaton  v.  i>V«rv,  10 
East,  418. 

[di)  Bond  V.  Oibion  and  another,  1  Campb.  185. 

[e)  Ddauney  y.  Strieklandj  2  Stark.  N.  P.  G.  416,  AhboUf  G.  J. 

[/)  Flemyng  y.  Hector,  2  H.  ft  W.  172,  recognized  In  Todd  y.  EnUy,  7  M.  ft  W.  437; 
8.  C,  8  M.  ft  W.  505.  See  also,  TyrreU  y.  WoolUy,  2  Scott's  N.  R.  171 ;  1  M.  ft  Or.  80d, 
case  of  a  Benefit  Society. 

(1)  If  one  |Mtrtner  conyert  property  which  came  into  the  possession  of  the  firm  oa 
partnership  accoont,  it  is  the  conversion  of  all.    Nubet  v.  PatUm,  4  Rawle,  120. 
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plied  for  the  use  of  the  club ;  for  that  the  committee  had  no  authority 
to  pledge  the  personal  credit  of  the  members. 

A  judgment  taken  by  one  of  two  joint  creditors,  does  not  extinguish 
the  debt,  unless  it  be  taken  with  the  concurrence  of  both.(^) 

A.y  B.,  and  C.  carried  on  trade  in  partnership,  and  A.  was  also  in 
partnership  with  D.  A.  being  indebted  to  the  hrm  of  A.,  B.,  and  0* 
before  the  dissolution  of  that  partnership,  unknown  to  D.  indorsed  a 
bill  and  paid  over  money  (belonging  to  A.  and  D.)  in  discharge  of  the 
private  debt  due  from  A.  to  A«,  B.,  and  0.,  and  immediately  after- 
wards indorsed  the  same  bill  to  a  creditor  of  the  firm  of  A.,  B«,  and  C. 
The  partnership  between  A.,  B.,  and  C.  having  been  dissolved ;  it  was 
holden,  that  A.  and  D.  could  not  maintain  trover  against  B.  and  C.  for 
the  bill,  nor  assumpsit  for  the  money  paid  by  A.  out  of  the  funds  of  A. 
and  D.  to  A.,  B.,  and  0.,  in  discharge  of  his  private  debt :  and  A.  and 
D.  having  afterwards  become  bankrupts ;  it  was  holden,(Aj  that  their 
assignees  could  not  maintain  such  action.  The  principle  of  tnis  decision 
was,  that  if  one  of  the  plaintiffs  is  barred,  he  cannot  recover  by  joining 
other  plaintiffs  in  an  action  to  undo  his  own  act.^z)  So  where,  to  an 
action  by  three  plaintiffs  for  a  joint  demand,  the  defendant  pleaded  an 
accord  and  satisfaction  with  one  of  the  plaintiffs,  by  a  part  payment  in 
cash,  and  a  set-off  of  a  debt  due  from  that  one  to  tne  defendant ;  it  was 
holden,  that  the  plea  was  good,  without  alleging  any  authority  from  the 
other  two  plaintiffs  to  make  the  settlement.(A;^ 

One  of  two  partners  drew  bills  of  exchange  m  his  own  name,  which  he 
procured  to  be  discounted  with  a  banker,  through  the  medium  of  the  same 
agent  who  had  discounted  other  bills  drawn  in  the  partnership  firm  with 
the  same  banker ;  it  was  holden,  that  the  banker  had  not  any  remedy 
against  the  partnership  upon  the  bill  so  drawn  by  the  single  partner,  be- 
cause they  did  not  appear  to  have  been  drawn  for  and  on  ac- 
count of  uie  partnership.(l)  And  although  '^'the  proceeds  of  ['*'11453 
these  bills  had  been  applied  to  the  use  of  the  partnership,  yet 
the  court  held,(2)  that  the  partners  were  not  liable  as  for  money  lent, 
inasmuch  as  the  transaction  was  originally  mere  matter  of  discount|  and 


(ff)  Per  Bblroyd,  J.,  ia  Big^i  v.  FeUowt,  BB.kO.  406. 
(A)  Jon€8  y.  Tates,  9  B.  ft  G.  632;  4  M.  ft  By.  613. 
(i)  Per  Farke,  B.,  in  Wallace  y.  KeUally  7  M.  ft  W.  273. 

h)  Wallace  y.  KeltaUf  7  M.  ft  W.  264,  recognised  in  XiirMr  y.  Hardcy^  9  M.  ft  W.  770 ; 
and  in  Gordon  y.  EUu,  13  L.  J.,  (N.  S.)  G.  P., 179. 
(I)  Urnlp  y.  LyCj  16  East,  7. 

(1 )  And,  generally,  where  there  is  a  Bpecial  or  limited  partnership,  and  persons  deal 
with  it,  knowing  its  limited  nature,  thej  are  bound  bj  its  terms,  and  cannot  make  tjie 
partnership  Uable  bejond  them.  Bruiffn  y.  Wandt^  1  Johns.  Gas.  171;  Lmngsicny. 
Booseveltf  5  Johns.  Bep.  261.  In  the  case  of  a  limited  and  dormant  partnership,  carried 
on  bj  one  of  the  partners  in  his  indiyidual  name,  if  he  borrows  money,  representing  it 
to  be  for  the  use  of  the  firm,  the  dormant  partner  will  be  liable,  without  proof  on  the 
part  of  the  creditor  that  the  money  went  to  the  use  of  the  partnership.  AUter^  If  he 
borrows  without  such  representation.  Etheridgc  y.  Bumey,  9  Pick.  272.  The  liability 
of  dormant  partners  to  creditors  may  be  ayoided  by  proof  of  fraud  in  the  formation  of 
the  partnership,  if  no  part  of  the  funds  has  been  received  by  such  partners  ;  Maton  y. 
Connell,  1  Whart.  381 ;  but  it  must  be  actual  fraud.  Wood  r.  ConneU,  2  Id.  642.  A 
partnership  between  attorneys  does  not  authorize  one  to  borrow  money  on  the  credit  of 
the  firm.    Brtekenridge  y.  Shfieve^  4  Dana,  378. 
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not  an  advance  of  money  to  the  partnership,  taking  the  bijQs  as  a  col- 
lateral secarity .(1)    But  where  one  of  Beveral  partners,  with  the  privitj 
of  the  others,  draws  bills  of  exchange  in  his  own  name  upon  the  part- 
nership firm  in  favoor  of  persons  who  adyanced  him  the  amonnt,  whidi 
he  applies  to  the  nse  of  tne  partnership,  although  the  partners  are  not 
jointly  liable  on  the  bills,  they  may  be  jointly  saed(97i)  by  the  payees  for 
money  lent.(2)    Where  one  of  three  partners,  after  dissolution  of  part- 
nership, undertook  by  deed  to  pay  a  particular  partnership  debt  on  two 
bills  of  exchange,  and  that  was  communicated  to  the  holder,  who  con- 
sented to  take  the  separate  notes  of  the  one  partner  for  the  amount, 
strictly  reserving  his  right  against  all  three,  and  retained  possession  of 
the  original  bills ;  it  was  holden,(n)  that  the  separate  notes  having 
proved  unproductive,  he  might  still  resort  to  his  remedy  against  the 
other  partners,  and  that  the  taking  under  these  circumstances  the  sepa- 
rate notes,  and  even  afterwards  renewing  them  several  times  succes- 
sively, did  not  amount  to  satisfaction  of  the  joint  debt.(3)    Payment  to 
one  of  two  partners  of  a  partnership  debt,  after  they  had  appointed  a 
third  person  to  coUect  the  debts,  and  with  notice  of  such  appointment, 
is,  notwithstanding  the  notice,  good.(o)    In  an  action(  j>)  brought  by 
partners  to  recover  a  debt,  if  the  defendant,  to  prove  paym^it^  gives  in 
evidence  a  receipt  signed  by  one  of  the  plaintiffs,  they  are  not  con- 
cluded, but  may  show  that  it  was  given  under  circumstances  which 
destroy  the  effect,  as  fraud  on  the  partners  not  signing;  for  a  receipt  is 
evidence,  but  evidence  only,  and  capable  of  being  explained.(j')    Where 

[m)  Denton  r.  Rodie^  3  Gampb.  493. 

[fi)  Bedford  y.  Deakmy  2  B.  ft  A.  210.  (o)  Porter  t.  Tojflor^  6  )L  ft  S.  IS6«. 

r^)  Farrar  Y.  Butehineonj  9  A.  ft  B.  641. 

[q)  See  Oraveer.  Keyy  8  B.  ft  Ad.  318,  n. ;  ante,  p.  86. 
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(1 )  See  Manufaeiurere  and  Mechanic  Bank  r.  WtneMpy  6  Pick.  11,  where  it  wms  held,  Unt 
a  note  signed  bj  an  indlTidnal  did  not, prima  faeief  bind  his  copartner;  and  that  ea  the 
question  whether  it  was  given  for  the  nse  of  the  copartnership,  the  bnrden  of  proof  wis 
on  the  holder.  If  a  partner  borrow  money  on  his  individual  note,  the  other  partacr  if 
not  liable,  although  it  is  carried  to  partnership  account,  unless  he  be  a  dormant  partner. 
Oraeffr.  ffitekman,  6  Watts,  464.  Partners  may  be  liable  for  goods  bought  b j  an  ageat, 
although  he  mention  the  name  of  on!  j  one  principal.     7\fmlineon  y.  CoUett,  3  Blackfl  431 

(2)  A  note  signed  bj  a  partner  with  the  name  of  the  firm,  is  binding  on  the  partno- 
sbip,  although  the  promise  in  the  note  is  expressed  indiyidually,  in  the  first  perMn; 
Dotpr,  Batea,  11  Johns.  Rep.  544;  and  it  will  be  intended  that  such  note  was  givea  oa 
the  partnership  account.  When  the  articles  of  partnership  do  not  name  the  firm,  nA 
one  partner  contracts  on  joint  account  by  note,  for  all,  in  name  of  himself  and  COn 
all  are  bound.  Aepmwatt  y.  WiUiame,  1  Ohio,  40;  Auetm  y.  WiUiame,  n>.  283 ;  Lere^f. 
Johnson,  2  Peters,  198. 

(3)  One  partner  cannot,  without  the  consent  of  the  other  partners,  introduce  a  tinrd 
person  as  partner  into  the  concern.  Murrain  y.  Bogart,  14  Johns.  Rep.  318  ;  JfTni^aMsT. 
Sjpurr^  7  Pick.  235.  One  partner  cannot  introduce  a  third  person  into  the  firm,  nor  make 
his  copartner  a  member  of  another  firm  without  his  consent;  but  such  consent  maybe 
Implied.  Maeon  y.  M^ComUU,  1  Whart.  381 ;  Wood  y.  Connell,  2  Id.  542 ;  Tahb  y.  GiA, 
1  Brock,  G.  G.  R.  33.  On  a  note  against  a  firm,  given  in  the  partnership  name,  the 
plaintiff  need  not  show  in  the  first  instance  that  it  was  for  a  partnership  transactios. 
VaUeU  y.  Parker,  6  Wend.  615 ;  Leroy  v.  Johneon,  2  Pet.  198.  The  word  "  surety," added 
to  the  name  of  the  firm,  is  sufficient  to  cast  the  onw  on  plaintiff.  Boyd  y.  AnA,  T 
Wend.  309.  So  if  a  note  is  given  for  a  purpose  dittmet  from  the  partnenbip  bn5iiie& 
Etutman  y.  Cooper,  15  Pick.  276.  A  note  signed  by  one  partner,  or  the  clerk  in  ^ 
name  of  a  firm,  \%  prima  faeu  evidence  that  it  was  for  a  debt  of  the  firm.  Foeier  v.  J** 
d^€w«,  2  Penn.  160. 
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one  of  two  partners  makes  a  contract,  as  to  the  terms  on  which  any 
business  is  to  be  transacted  by  the  firm,  although  such  business  is  not 
in  their  usual  course  of  dealing,  and  even  contrary  to  their  arrange- 
ment with  each  other,  and  the  business  is  afterwar<^  transacted  bj  or 
with  the  knowledge  of  the  other  partner :  it  was  holden,  that  be  is 
bound  by  the  contract  made  by  his  partner. (r)(l)  So  a  pledge  by  one 
partner  of  partnership  property  will  bind(«)  his  partners,  although  the 
pledge  is  made  without  their  privity  and  consent;  provided  there  be  not 
any  fraud,  and  provided  also  the  pledgee  did  not  know,  nor  had  means 
of  knowing,  that  the  property  was  partnership  property.(2)  Mere 
knowledge  by  a  creditor(t)  of  the  dissolution  of  partnership,  will  not 
release  the  old  partners  from  their  liability  to  him,  though  he 
continue  his  account  with  the  new  firm,  '^'unless  he  appears  ['*'1146] 
expressly  or  by  some  act  to  have  accepted  the  substituted  credit 
of  the  new  partnership,  instead  of  the  retiring  partners.(3) 


III.  Of  Actions  by  and  dgaimA  Partners^  p.  1146 ;   What  Remedy 

one  Partner  has  against  another^  p.  1149. 

Whenever  an  express  contract  is  made,  an  action  is  maintainable 
upon  it,  either  in  the  name  of  the  person  with  whom  it  was  actually 
made,  or  in  the  name  of  the  person  with  whom  in  point  of  law  it  was 


Raba  y.  Ryland^  per  DdUatj  G.  J.,  confirmed  bj  Goart,  Gow,  K.  P.  G.  132. 


(r)  SandOandt  ▼.  Marthj  2  B.  &  A.  673. 

(•)  " /_       "  . 

(t)  Kinoan  T.  Kirwan^  4  Tyr.  491 ;  2  Gr.  A  M.  617.    See  Blew  T.  WyaU,  6  G.  A  P.  397. 

(1)  See  Mar9h  r.  Gold,  2  Pick.  286. 

(2)  Bnt  where  one  receiTes  the  note  of  an  individoal  partner  oipayfutnt  of  a  partner- 
ship debt,  the  partnership  is  thereby  discharged,  and  the  debt  extinguished.  As  where 
one  receives  the  note  of  a  partner,  and  gave  np  the  partnership  note ;  holden,  to  be  pay- 
ment of  the  partnership  note.  And  although  the  payee  of  the  partnership  note  had  got 
it  back  from  the  partner  on  giving  him  up  his  individual  note,  yet  his  having  once  re- 
ceived the  individual  note  of  the  partner  in  payment,  was  holden  to  be  a  bar  to  an  action 
on  the  partnership  note.  Arnolds,  CampbeU^  12  Johns.  Rep.  409.  The  acceptance  of 
securities  from  one  pnrtner  does  not  neeutarUy  imply  a  relinquishment  of  the  right 
against  the  firm.  Tyton  v.  Pollock^  1  Penn.  380.  See  Bank  v.  Almond^  1  Whart.  168. 
A  debt  due  to  a  firm  cannot  be  discharged  by  the  application  of  it  by  one  partner  to  a 
debt  due  by  him  alone  to  the  partnership  debtor,  unless  with  consent  of  his  coparU 
ners.  Evemghim  v.  Entworth^  7  Wend.  326.  A  retiring  partner  may  be  discharged  by 
creditor's  acceptance  of  notes  of  the  new  firm,  if  such  is  the  agreement,  which  is  a  fact 
for  the  jury.    Bernard  v.  Torrance^  6  Gill  ft  J.  383.  See  Horsey  v.  Heathy  6  Ohio,  356. 

Where  one  of  a  firm  for  a  particular  business  does  an  acton  account  of  thefirm,/»nffla 
faeie  not  within  the  scope  of  his  authority,  evidence  is  admissible  to  show  that  in  the 
exercise  of  good  faith  and  reasonable  discretion,  he  was  warranted  in  so  doing  by  the 
course  pursued  by  the  firm  in  the  management  of  their  business.  Woodward  v.  Winah^y 
12  Pick.  430.  For  the  doctrine  of  extinguishment  of  a  debt  by  receiving  a  promissoiy 
note  in  payment,  see  Toby  v.  Barber^  6  Johns.  Rep.  68;  Witherby  v.  Jfann,  11  Id.  520; 
Murray  v.  Oouvemeur,  2  Johns.  Gas.  440 ;  Herring  y.  Sawyer ^  3  Id.  72 ;  Johnson  r.  TFeeef, 
9  Johns.  Rep.  311. 

(3)  A  retiring  partner  is  liable  for  subsequent  debts  if  no  notice  be  given  of  his  with- 
drawal. Evidence  that  it  was  or  was  not  generally  known  Is  admissible.  Bernard  v. 
Torrance^  5  Gill,  k  J.  383.  A.  drew  a  bill  on  a  firm  which  was  accepted  and  negotiated, 
and  at  its  maturity  paid  by  a  like  bill  drawn  on  one  of  the  co-partners  alone,  the  firm 
having  previously  been  dissolved,  which  last  bill  A.  was  compelled  to  take  up.  Held,  he 
could  not  sue  the  firm  to  reimburse  the  amount  thus  paid.  Springer  v.  Hyde,  2  Fairf.  204. 
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inade.(l)  Hence  where  three  parties  agreed  to  be  jointly  interested  in 
goods,  but  that  they  should  be  bought  by  one  of  them  in  his  own  name 
only,  and  he  made  a  contract  for  the  purchase  accordingly ;  it  was 
holaen,(tt)  that  all  might  join  in  suing  the  vendor  for  a  breach  of  that 
contract.  A  contract  was  made  by  one  of  several  partners  in  his  indi- 
vidual capacity,  he  declaring  at  the  time  that  the  subject-matter  was 
his  property  alone ;  it  was  holden,(a;)  that  his  declaration  was  evidence 
of  the  fact  against  all  partners,  and  therefore  that  they  could  not  sue 
jointly  upon  such  a  contract.  The  defendant  agreed  with  Sharpe,  a 
coachmaker,  for  the  hire  of  a  carriage  for  five  years.  The  defendant 
did  not  know  that  Sharpe  had  a  partner,  but  in  fact  Robson  was  part- 
ner with  Sharpe  at  the  time  of  the  contract  At  the  end  of  three  yean 
there  was  a  dissolution  of  partnership  between  Sharpe  and  Robson,  and 
notice  of  that  dissolution  and  of  Sharpe  having  assigned  all  his  interest 
in  the  contract  to  Robson  was  given  to  the  defendant,  who  said  he  would 
not  continue  the  contract  with  Robson.  It  was  holden,(y)  that  it  was 
competent  to  the  defendant  to  consider  the  agreement  as  at  an  end;  for 
he  might  have  been  induced  to  enter  into  the  contract  by  reason  of  the 
confidence  he  reposed  in  Sharpe ;  and  at  all  events  was  entitled  to  his 
services  in  the  execution  of  it. 

If  a  person  colludes  with  one  partner  in  a  firm,  in  order  to  enable 
him  to  injure  the  other  partners,  they  can  maintain(;s)  a  joint  action 
against  the  person  so  colluding. 

F.,  a  partner  in  a  banking-house,  transferred  stock  out  of  the  name 
of  K.  in  the  books  of  the  Bank  of  England,  imder  a  forged  power  of 
attorney  and  without  the  authority  of  K.,  and  caused  the  produce  to  be 
mixed  with  the  money  of  the  firm.  F.  having  been  convicted  of  another 
forgery  committed  under  similar  circumstances,  and  executed ;  it  iras 
holaen,(a)  that  K.  might  recover  the  amount  against  the  surviving  part- 
ners in  an  action  for  money  had  and  received. 
[  *1147  ]  *An  action  of  assumpsit  may  be  maintained(i)  by  the  sev^ 
partners  of  a  firm,  upon  the  guarantee  given  to  one  of  them,  if 
there  be  evidence  that  it  was  given  for  the  benefit  of  all.  It  will  be  ob- 
served, that  in  the  foresoing  case  the  guarantee  was  not  by  deed.  Goto- 
nant  lies(c)on  a  deed  of  composition  with  creditors  by  one  of  two  partnefs 
who  signs  the  deed  in  the  name  of  the  firm  and  sets  his  seal  thereto,  for 
non-payment  on  an  instalment  due  on  a  partnership  debt ;  for  the  other 
partner,  not  being  a  party  to  the  deed,  cannot  join  in  covenant  In 
an  action  hy  partners  for  the  non-performance  of  a  contract  entered  mto 
with  the  partnership,  it  is  essentially  necessary  that  the  action  should 

(u)  Cothay  Y.  Fenndl^  10  B.  k  C.  671.  (x)  LueoM  v.  Dt  la  Ctntr,  1  M.  &  S.  149. 

(y)  Robton  and  Sharpe  t.  Drummond,  2  B.  &  Ad.  303. 

[z)  Per  Lord  Tenterden^  0.  J.,  in  Longman  y.  FoUf  1  M.  &  Malk.  225. 

(a)  Marsh  and  others  y.  Keating^  D.  P.,  June  25th,  1834,  1  Sc.  5  ;  1  Bingh.  K.  C.  196. 

(6)  Oarrett  Y.  Handley,  4  B.  ft  0.  664.    See  WalUm  y.  Dwitan,  3  C.  k,  P.  163. 

(e)  Metcalfe  y.  Rycroft,  6  M.  ft  S.  75. 

(1)  Where  A.  and  B.  charter  a  ship,  and  agree  to  freight  540  tons  at  a  certain  prict 
per  ton,  **  that  is,"  A.  to  freight  375  tons,  and  B.  166  tons  ,*  and  defendant  contracts  vitk 
A.  for  the  freight  of  certain  goods,  which  freight  was  paid  \>j  A.  to  the  owners;  heU, 
that  A.  might  sue  alone.     Cos  Y.  Cooky  3  Whart  569. 
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be  brought  in  the  joint  names  of  all  the  persons  of  whom  the  partnership 
consisted  at  the  time  the  contract  was  made,(l)  otherwise  the  parties 
suing  will  be  liable  to  be  nonsuited  for  the  omission  of  their  co-partners. 
In  one  case,  where  an  action  was  brought  in  the  names  of  two  persons, 
with  whom  the  defendants  had  dealt  as  partners,  and  it  appeared  that 
at  the  time  of  the  contract  there  was  in  fact  another  partner,  who  had, 
however,  withdrawn  his  name  from  his  firm,  but  still  continued  to 
receive  part  of  the  profits :  although  it  was  objected  that  the  dormant 

Eartner  ought  to  have  been  joined,  Lord  Kenyan^  G.  J.,  is  reported  to 
ave  refused  to  nonsuit  the  plaintifif8.((2)  So  where  in  an  action(e)  brought 
by  A.  for  goods  sold  and  delivered,  it  appeared  that  B.,  who  proved 
the  delivery  and  value  of  the  goods,  was  the  principal  manager  of  A/s 
trade ;  and  that  he  received  for  his  service  a  certain  salary,  and  besides 
that,  a  certain  proportion,  ^er  cent.j  on  the  profits  of  the  plaintiff's 
whole  trade,  and  inclusively  on  the  profits  of  the  demand  in  question ; 
it  was  holden,  that  A.  might  sue  alone,  and  that  it  was  not  necessary 
that  B.  should  be  joined  with  the  plaintiff.  So  where  an  action  was 
brought  by  Mawman,(/)  a  bookseller,  against  the  printer,  for  not  in- 
suring the  "  Travels  of  Anacharsis :"  and  it  appeared  that  several 
other  booksellers,  and  amongst  them  Evans,  a  witness,  had  a  share  in 
the  work :  but,  inasmuch  as  Evans  had  never  contracted  with  Gillett, 
but  Mawman  was  the  only  ostensible  man;  the  court  held  that  he 
was  the  only  proper  plaintiff  :(2^ — and  with  good  reason,  for  the  only 
acting  partner  might  owe  mucn  money  to  the  defendant, 
*which  the  defendant  might  set  off:  but  if  the  plaintiff  and  [  '*'1148  ] 
the  dormant  partner  had  sued,  that  debt  of  the  acting  part- 
ner could  not  be  set  off.  ^^  There  is  a  material  distinction  between  the 
case  where  partners  are  defendants,  and  where  partners  are  plaintiffs ; 
if  you  can  find  out  a  dormant  partner,  defendant,  you  may  make  him  pay, 
because  he  has  had  the  benefit  of  your  work ;  but  a  person  with  wnom 
you  have  no  privity  of  communication  in  your  contract,  shall  not  sue 
you."  But  where  a  merchant,  carrying  on  trade  on  his  own  separate 
account,  introduced  into  his  firm  the  name  of  a  clerk,  who  did  not  par- 

(d)  Leveek  and  another  y.  Pollard  and  another^  2  Esp.  N.  P.  C.  468. 
U)  Lloyd  v.  ArehbawU,  2  Taunt.  324. 

(/)  Mawman  t.  OiUett,  cited  by  Sir  Jamet  Man^fidd^  G.  J.,  2  Taant.  325.  See  farther 
OQ  this  point,  Robson  y.  Drummond,  2  B.  ft  Ad.  303. 

(1)  Sabseqnentlj  admitted  partners,  though  under  an  agreement  to  share  in  profit  and 
loss,  from  a  time  antecedent  to  the  contract,  ought  not  to  be  joined.  WUrfbrd  y.  Wood^ 
1  Esp.  N.  P.  G.  180,  Lord  Kenyan,  G.  J. 

Two  attorneys,  partners,  may  jointly  sue  for  costs  due  in  a  suit  prosecuted  by  one. 
Warner  y.  Orvneold,  8  Wend.  606.  So  a  dormant  partner  may  join  in  trespass  for  con- 
yeying  away  goods  sold  to  his  copartner.  Robineon  y.  Manefield,  13  Pick.  139.  But  a 
dormant  parter  need  not  be  joined.  Moree  y.  Chaee,  4  Watts,  456.  If  an  action  is  brought 
in  the  name  of  the  ^rm,  as  A,  ^  Co,,  after  yerdict  it  will  be  presumed  to  be  the  names 
of  real  persons,  unless  something  appear  to  the  contrary.  lb.  The  several  members 
of  a  firm  cannot  transfer  to  one  of  them  their  separate  interests  in  a  joint  debt,  so  as  to 
enable  him  to  sue  in  his  own  name.  Borhaeh  y.  Huey,  4  Watts,  455.  And  when  it  is 
brought  in  their  joint  names,  the  declarations  of  the  party  transferring,  made  after  the 
assignment,  are  not  evidence  to  defeat  the  action.     Owinge  v.  Low,  5  Gill  k  J.  134. 

(2)  See  Baretow  v.  Oray,  3  Greenl.  409 ;  Clarkeon  v.  Carter,  3  Gowen,  S^  Wilion  y. 
Wallaee,  8  8.  ft  R.  65 ;  MUeheU  y.  DaU,  2  Har.  ft  GiU,  159. 
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take  in  the  profits  of  the  business^  bat  continued  to  receive  a  fixed 
salary ;  Lord  JEllenborotiffh  held,(^)  that  in  an  action  on  a  bill  of  ex- 
change, payable  to  the  order  of  this  firm,  the  clerk  ought  to  have  beoi 
joined  as  a  plaintiff,  for  he  was  to  be  considered,  in  Stl  respects,  as  & 
partner  as  between  himself  and  the  rest  of  the  world ;  that  where  the 
name  of  the  real  person  is  introduced  with  his  own  consent,  it  is  imma- 
terial what  agreement  there  may  be  between  him  and  those  who  share 
the  profit  and  lose — ^they  are  equally  responsible,  and  the  contract  of 
one  18  the  contract  of  all.  An  ostensible  partner,  who  makes  a  con- 
tract, may,  if  he  pleases,  join  dormant  partners  with  himself  as  plain- 
tiffs.(A)  But  a  party  with  whom  the  contract  is  actually  made,  may 
8u^  without  joining  others  with  whom  it  is  apparently  maae.(f)  Where 
one  of  seyeral  partners  in  a  banking-house,  orew  a  bill  in  his  own  name 
upon  a  third  party,  who  accepted  the  same,  upon  condition  that  the 
drawer  should  provide  for  the  same  when  due :  it  was  holden^  that  all 
the  partners  could  not  recover  on  the  bill.(A;)(l) 

The  rule  above  alluded  to  formerly  held  with  respect  to  actions 
brought  against  partners,  and  plaintiff  were  frequently  nonsuited  for 
not  naming  all  the  partners  as  defendants.  This  rule  was  considered 
as  oppressive,  inasmuch  as  it  was  not  possible  for  the  plaintifb  in  many 
cases,  without  the  assistance  of  a  bill  of  discovery,  to  ascertain  die 
names  of  all  the  persons  constituting  the  firm  with  which  they  had  bad 
dealings.  On  this  ground  the  rule  was  departed  from  in  the  time  of 
Lord  Mansfield;  and  it  was  then  laid  down  that  defendants  should  be 
permitted  to  take  advantage  of  this  objection  by  a  plea  in  abatement(Q 
only.(2)  This  plea,  however,  for  the  nonjoinder  of  a  person  as  co- 
defendant  will  not  be  allowed,fm)  unless  it  be  stated  in  the  plea,  liiat 
such  person  is  resident  within  tne  jurisdiction  of  the  court,  and  unless 
the  place  of  residence  of  such  person  shall  be  stated  with  convenieDt 
certainty  in  an  affidavit  verifying  such  plea.  But  plaintiff  may  re- 
ply,(n)  the  discharge  of  such  person  by  bankruptcy  and  cer- 
[  '*'1149  ]  tincate,  or  under  Lisolvent  Act.    *!rhe  liability  of  the  parties 

iff)  Ouidon  T.  Rohson^  2  Gftmpb.  302.        {h)  Skmner  T.  8U>ck9^  4  B.  Jt  A.  437. 
t)  KeU  T.  Namby,  10  B.  k  0.  20. 


{k\  Sparrow  and  otkert  T.  Chitman^  9  B.  J(  0.  241,  recognised  in  Chrdon  T.  JSZIti,13L 
J.  (N.  S.)  0.  P.  179. 

(/)  Rice  y.  Shute^  6  Burr.  2611,  and  <mU^  p.  430,  n.,  432. 

(m)  Stat.  3  ft  4  Will.  IV.  c.  42,  B.  8.  (n)  lb.  sect.  9. 

(1)  See  Bernard  v.  Wilcox^  2  Johns.  Gas.  374,  where  goods  having  been  sold  ia  t^ 
name  of  a  firm  from  which  one  of  the  partners  had  previously  withdrawn,  it  was  bolda 
that  the  remaining  partner  might  sue  alone,  and  not  notice  the  firm  In  his  declaraooa. 
If  a  surety  become  bound  for  a  firm  composed  of  several  partners,  and  one  of  thea  die 
before  the  surety  has  paid  the  money,  in  an  action  for  money  paid,  the  promise  sv» 
be  declared  on  as  made  by  those  partners  only  who  were  alive  at  the  time  of  pajiog  ^ 
money.  Tom  v.  Ooodrieh,  2  Johns.  Rep.  213.  Where  the  proceeds  of  a  joint  adTe&ai< 
were  placed  in  the  hands  of  a  third  person,  who  was  to  pay  over  to  each  individusl  co^* 
cerned  the  separate  proportion  to  which  he  might  be  entitled,  in  an  action  by  osetf 
those  interested  against  such  third  person,  he  cannot  set  up  a  partnership  to  defeat  it. 
JBunn  V.  Morris^  3  Gaines'  Rep.  54.  One  partner  may  be  sued  on  a  warranty  msde  br 
himself  alone  without  joining  his  copartners,  t.  e.  where  the  goods  warranted  belo^gc^ 
to  the  partnership.     Clark  v.  Holmea^  3  Johns.  Rep.  148. 

(2)  See  Barry  v.  FoyUt^  1  Peters's  Rep.  311;  Brown  v.  Warham^  3  Ear.  k  J.  572; 
Nealt  Y.  FUher^  2  Har.  k  Gill,  274.    But  see  Shiddt  t.  On<y,  6  Mnnford,  551. 
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depends  upon  their  being  partners  at  the  time  when  the  con- 
tract is  made,ro)  and  a  dormant  partner  cannot  set  up  the  plaintiff's 
ignorance  of  his  being  a  partner,  to  obviate  sach  liability.  But  in  a 
case  where  there  was  a  stipulation  between  three  persons  who  appeared 
to  the  world  as  partners,^?)  that  one  of  them  should  not  participate  in 
the  profit  and  loss,  and  should  not  be  liable  as  a  partner ;  it  was  holden, 
that  he  was  not  liable  as  such  to  persons  who  had  notice  of  this  stipu- 
lation. A.  and  B.(;)  had  entered  into  a  written  engagement  not  under 
seal,  to  employ  plaintiff  in  their  trade  for  a  certain  time ;  it  was  holden 
that  plaintiff  could  not  sue  C,  who  was  a  dormant  partner,  with  A. 
and  !§.,  inasmuch  as  the  agreement  was  in  writing  and  inter  partes; 
and  it  did  not  contain  any  intimation  that  A.  and  B.  were  carrying  on 
business  as  members  of  a  more  extensive  firm.  In  this  case,  Tinddl^ 
G.  J.,  said,  ^^  I  know  of  no  authority  for  introducing  the  name  of  a 
dormant  partner  into  such  a  contract.  In  implied  contracts,  where  the 
benefit  is  equal,  and  the  liability  not  limited,  a  dormant  partner  may 
be  included ;  but  there  is  no  authority  which  extends  the  principle  to 
express  contracts."  But  in  a  later  case  the  Court  of  Excnequer  dis- 
approved of  this  doctrine ;  and  decided  that  there  was  no  such  distinc- 
tion between  contracts  by  parol  or  implied  contracts,  and  express  con- 
tracts in  writing  not  under  seal  :(r)  ana  this  decision  has  been  confirmed 
in  the  Exchequer  Ohamber.(«)  The  non-joinder  of  a  secret  partner 
cannot  be  pleaded(^)  in  abatement.(l) 

It  is  a  general  rule,  that  between  partners,  whether  they  are  so  in 
general  or  for  a  particular  transaction  only,  no  account  can  be  taken 
at  law.(2)    Hence,  where  A.  and  B.  jointly  undertook  to  procure  a 


I 


fo)  See  Lord  Kenyon^t  opinion  in  SavtUe  y.  RoberttOHj  4  T.  R.  725. 

(p)  Alderton  y.  Pop^  1  Gampb.  404,  n. 

(q)  Beckham  t.  Kniffht^  4  Bingh.  N.  G.  243 ;  6  Sc.  619.  Judgment  affirmed  on  a  point 
of  pleading,  in  Ezch.  Ghr.,  1  M.  ft  Gr.  738 ;  1  Sc.  N.  R.  675. 

(r)  Beckham  Y.  Drake,  9  M  ft  W.  79.  («)  Drake  y.  Beckham,  11  H.  ft  W.  315. 

[t)  MiMett  Y.  Hook,  1  M.  ft  Malk.  88,  recognised  in  De  Mautort  y.  Saundere,  1  B.  ft  Ad. 
398.    See  also  Ezp.  Chuck,  8  Bingh.  469. 


(1)  A  recoYery  in  an  action  commenced  against  apart  only  of  the  partners  of  the  firm, 
the  others  being  at  the  time  unknown,  is  a  bar  to  a  subsequent  action  against  all  the 
partners.    Robertton  y.  Smith,  18  Johns.  Rep.  459.     S.  P.  Smith  y.  Black,  9  S.  ft  R.  142. 

(2)  While  a  partnership  exists  or  remains  unsettled,  no  action  at  law  can  be  main- 
tained by  one  partner  against  another,  except  an  action  of  account  or  assumpsit  on  a 
promise  to  account.  Chase  y.  Garvin,  1  App.  211;  BurUy  y.  Harris,  8  N.  Hamp.  233 ; 
Eetes  Y.  Whipple,  12  Venn.  373  ;  Oraham  y.  Holt,  3  Ired.  300 ;  Stalhert  y.  Knox,  5  Mis. 
112;  Davenport  y.  Oear,  2  Scam.  495.  Nor^oes  it  make  any  difference,  in  such  case, 
that  the  suit  was  brought  in  the  name  of  the  firm  by  one  partner,  to  whom  the  defend- 
ant, another  partner,  had  assigned  the  partnership  effects.  BurUy  y.  Harris,  8  N.  Hamp. 
233.  But  after  a  partnership  has  been  dissolyed  and  its  concerns  adjusted,  and  a  bal- 
ance found  due  from  one  to  the  other,  and  the  accounts  haye  been  settled,  and  one  has 
by  mistake  paid  to  another  mo^  than  is  due,  assumpsit  will  lie  to  recoyer  such  balance 
or  correct  such  mistake.  Chase  y,  Garvin,  1  App.  211.  Where  in  settlement  between 
partners  there  is  but  one  item,  and  that  adjusted  by  an  express  promise  to  pay  the  amount, 
assumpsit  will  lie  thereupon  by  one  partner  against  the  other.  Byrd  y.  /bz,  8  Mis.  574. 
So  one  partner  may  sue  another  at  law  on  a  note  given  by  the  latter  to  the  former  for 
the  payment  of  a  part  of  the  capital  stock.  Grigsby  y.  Nance,  3  Ala.  347.  And  an 
express  promise  by  one  partner  out  of  his  share  of  the  income  to  pay  another  partner  for 
his  personal  attention  to  the  business  of  the  concern,  may  be  enforced  in  assumpsit, 
although  the  articles  of  co-partnership  are  under  seal,  and  proyide  for  such  payment 
Paine  y.  Thatcher,  25  Wend.  450.    But  the  balance  so  found  must  be  a  final  bfdance  of 
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cargo  for  a  yessel,  for  certain  commission,  which  they  agreed  to  diyide 
equally  between  themselves ;  and  B.  made  all  disbursements  and  re- 
ceived all  the  moneys  for  the  owners,  who  objected  to  money  churned 
by  B.  for  commission ;  it  was  holden,(u)  that  A.  could  not  maintain 
money  had  and  received  against  B.  for  his  share  of  the  commission,  the 
demand  arising  out  of  a  partnership  transaction,  and  no  account  having 
been  settled ;  and  the  circumstance  of  all  the  moneys  having  been  re- 
ceived and  paid  by  one  partner  made  no  difference.  But  where  A. 
and  B.  had  been  partners  in  certain  transactions  for  the  sale  and  pur- 
chase of  wool,  havmg  also  had  other  dealings  together ;  and  they  set- 
tled a  general  account,  in  which  was  an  item  to  B.'s  debit 
[  ^1150  ]  ^^  to  loss  on  wool,"  and  which  showed  a  balance  ^against 
him ;  and  B.  signed  the  account  and  admitted  the  balance 
due ;  it  was  hoIden,(:r^  that  A.  might  afterwards  maintain  an  action  to 
recover  the  amount  or  the  item  for  the  loss  on  the  wool. 

One  partner  cannot  maintain  an  action  against  his  co-partners  for 
work  and  labour  performed  or  money  expended  on  account  of  the  part- 
nership. 

A  number  of  persons  associating  together  and  subscribing  sums  of 
money  for  the  purpose  of  obtaining  a  bdl  in  parliament  to  make  a  rail- 
way, are  partners  m  the  undertakmg;  and,  therefore,  a  subscriber  who 
acted  as  tneir  surveyor  cannot(y)  maintain  an  action  for  work  done  bj 
him  in  that  character  on  account  of  the  partnership  against  all  or  any 
one  of  the  other  subscribers.  But  where  the  plaintiff,  on  the  24th  of 
October,  entered  into  an  express  contract  with  a  committee  of  indi- 
viduals, associated  together  for  the  purpose  of  obtaining  an  act  of  par- 
liament for  making  a  turnpike-road,  .to  do  certain  work  for  a  spedfied 
sum ;  and  on  the  14th  of  November  the  plaintiff  caused  his  name  to  be 
inserted  in  the  list  of  subscribers  for  two  shares ;  it  was  holden,(z)  that 
the  circumstance  of  his  becoming  a  partner  did  not  affect  his  right  to 
recover  in  respect  of  the  express  contract  previously  made ;  but  that 
with  respect  to  a  sum  which  had  been  allowed  by  the  jury  for  work 
contracted  for  after  the  14th  of  November,  the  plaintiff  being  then 
a  partner,  could  not  recover  that,  the  case  falling  within  the  prin- 

[»)  BoviU  T.  Hamnumd,  6  B.  A  C.  149. 

[x)  Wray  v.  MiUttone,  5  M.  ft  W.  21  {y)  ffolmei  t.  Higgm*^  1  B.  &  G.  74. 

[z)  LucM  y.  Beach^  1  M.  ft  Or.  417 ;  1  ScoU'b  N.  R.  350. 

all  the  partnership  accounts ;  balances  which  are  struck  preparatory  onhr  to  a  fiosl 
account,  arc  not  sufficient  to  form  the  subject-matter  of  an  action.  Davmpwt  t.  GtVy 
2  Scam.  495.  Questions  between  partners  are  not  to  be  determined  at  law ;  and  where 
the  jurj  found  that  there  was  no  partnership  between  the  parties  when  the  evidence  of  i 
partnership  was  too  clear  to  be  resisted,  their  verdict  was  set  aside.  Course  t.  Prwcf,  1 
Rep.  Con.  Ct.  413.  An  action  at  law  cannot  be  maintained  by  the  members  of  a  firo, 
on  a  written  obligation  for  the  payment  of  money  to  them  wh^re  one  of  the  obligors  is 
a  member  of  the  firm.  Tindal  v.  Bright,  Minor,  103.  Where  two  companies  are  coa- 
posed  in  part  of  the  same  individuals,  no  action  at  law  can  be  maintained  bv  one  agaicst 
the  other.  Portland  Bank  v.  Uyde,  2  Fairf.  196.  And  generally  one  partner  cannot  sue 
another  for  his  share  while  their  partnership  accounts  are  unsettled.  Dewity,  Stamfard, 
1  Root,  270 ;  LamaUre  v.  Caze,  1  Wash.  C.  C.  436 ;  Kennedy  v.  M^Fadon,  3  Har.  ft  G.'m; 
Ozeat  V.  Tolman,  1  Binn.  191  ;  Young  y,  BHcky  2  Penn.  663  j  Murray  ▼.  Boyert^  14  Joto 
318. 
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ciple  of  Sblmes  v.  Siagim.  One  partner(a;)  cannot  recover  a  sum 
of  money  received  by  the  other;  unless,  on  a  balance  struck,  that  sum 
be  found  to  be  due  to  him  alone.  Where(6)  plaintiff  and  defendant 
had  been  engaged  in  running  a  coach  from  JB.  to  L.,  plaintiff  finding 
horses  for  one  part  of  the  road,  defendant  for  another,  and  the  profits 
of  each  party  were  calculated  according  to  the  number  of  miles  covered 
b J  his  own  horses;  the  plaintiff  received  the  fares,  and  rendered  an 
account  thereof  every  week  to  the  defendant ;  it  was  holden,  that  plain- 
tiff and  defendant  were  partners  in  this  concern ;  and  that,  in  an  action 
by  the  plaintiff  against  the  defendant  upon  a  separate  transaction,  the 
defendant  could  not  set  off  a  balance  which  had  been  declared  in  his 
favour  upon  these  weekly  accounts ;  inasmuch  as  this  was  a  balance 
during  the  continuance  of  the  concern,  and  not  a  final  balance  upon  all 
the  partnership  accounts.  See  further  on  this  point.  Coffee  v.  BriaUj 
8  Bingh.  64;  10  Moore,  841;  Brown  v.  TapscoUy  6  M.  &  W.  119. 

The  partners  in  one  house  of  trade  cannot  maintain  an  action  against 
the  partners  in  another  house  of  trade,  of  which  one  of  the  partners 
in  the  plaintiff's  house  is  also  a  member,  for  transactions 
♦which  took  place  while  he  was  partner  in  both  houses ;  [  *1151  ] 
whether  the  action  be  brought  in  the  lifetime  of  the  common 
partner  or  after  his  decease.(l)  But,  after  his  decease,  the  surviving 
partners  of  the  one  house  may  sue  the  surviving  partners  of  the  other 
house,  upon  transactions  subsequent  to  the  decease  of  the  common 
partner.((?)(2)  A.  B.,  and  0.  were  partners;  A.  retired  from  the  firm, 
whereof  notice  was  given  to  D.,  a  creditor  of  the  firm,  who  at  the  same 
time  was  informed  that  the  business  would  be  continued,  as  heretofore, 
by  B.  and  C,  the  remaining  partners,  "who  assume  the  funds,  and 
cnarge  themselves  with  the  liquidation  of  the  partnership."  The 
balance  due  to  D.  was  transferred  to  his  credit  by  the  new  firm ;  and 
D.  was  informed  of  this  transfer  and  assented  to  it.  D.  afterwards 
drew  upon  the  new  firm  for  a  part  of  this  balance,  and  they  accepted 
and  paid  his  bills.  The  new  firm  having  become  insolvent;  it  was 
holden,(d)  that  B.  continued  liable  for  the  debt  due  to  D.  from  the  old 
firm.  But  where  S.  and  others  carried  on  business  under  the  name  of 
the  "PZa«  Modoc  Colliery  Company^'  S.  withdrew  from  the  firm,  which 
cffterwards  became  indebted  to  C«,  no  notice  having  been  given  to  0. 

(a)  Per  BuOer^  J.,  in  Smith  t.  BarroWy  2  T.  R.  478. 

{b)  Promont  v.  Couplandy  2  Bingb.  172,  recognized  in  Ore&n  v.  BeesUy^  2  Bingh.  N.  G. 
108.     See  Barton  t.  Hanson^  antty  p.  1138. 

fe)  Bosanquet  t.  Wray,  6  Taunt.  697. 
d)  David  v.  EUiee  and  othertj  5  B.  &  G.  196.    Bat  see  remark  of  Parke^  B.,  in  Kirwan 
T.  Kirw€aij  2  Gr.  k  M.  624,  and  Hart  t.  Alexander^  2  M.  &  W.  492. 

(1)  Where  two  firms  are  composed  in  part  of  same  individaals,  no  action  lies  at  law 
by  one  against  the  other.  Portland  Bank  y,  Hyde^  2  Fairf.  196.  See  anie^  p.  1149, 
note  (2). 

(2^  In  declaring  on  a  debt  contracted  with  partners,  one  of  whom  is  since  dead,  his 
deatn  and  the  survivorship  of  the  plaintiffs  should  be  alleged  ;  otherwise  it  would  not 
appear  to  be  the  same  promise.  But  if  an  account  has  been  stated  by  the  defendant 
with  the  partnership  since  the  death  of  the  partner,  the  death  and  survivorship  need  not 
be  alleged,  if  the  insimul  eomputassmt  be  declared  on,  for  it  is  in  the  nature  of  a  new 
promise.    Holmes  v.  De  Camp,  1  Johns.  Rep.  34. 
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or  the  public  of  S.'b  withdrawing*  It  was  holden,(«)  that  3.  was  not 
liable  for  the  debt;  for  the  name  of  the  company  did  not  give  any  in- 
formation of  the  parties  compoBing  it,  and  there  was  not  any  sufficient 
evidence  that  S.  had  ever,  while  a  partner,  represented  himself  as  saeh 
to  0.,  or  appeared  so  pablicly  in  that  character,  that  C.  most  have  been 
presumed  to  know  of  it.(l) 

By  Stat.  1  &  2  Vict.  c.  96,  after  reciting  the  stat.  7  Geo.  IV.  c.  46. 
(An  Act  for  the  better  regulating  Co-partnerships  of  certain  Bankers 
in  England,)  and  stat.  6  Geo.  lY.  c.  42,  (Irish  Act,)  it  is  enacted,  that 
any  person  now  being,  or  having  been,  or  who  may  hereafter  be,  or 
have  been,  a  member  of  any  co-partnership,  carrying  on,  or  which  may 
hereafter  carry  on,  the  business  of  banking  under  the  provisions  of 
these  acts,  may,  at  any  time  during  the  continuance  of  tms  act,  in  re- 
spect of  any  demand  which  such  person  ma^  have,  either  solely  or 
jointly  with  any  other  person,  against  the  said  co-partnership,  or  the 
funds  or  property  thereof,  commence  and  prosecute,  either  solely  or 
jointly  with  any  other  person,  (as  the  case  may  require,)  any  action, 

($)  Carter  T.  Whalley,  IB.k  Ad.  11. 

(1)  A  p&rtneFi  dischargred  under  an  insolyent  law,  is  discharged  firom  his  paitnaslupi, 
as  well  as  his  indiTidaal  debts ;  for  he  is  severally  as  well  as  jointly  liable  for  the  pait- 
nership  debts.     Wilton  ▼.  Oompartt,  11  Johns.  Rep.  193. 

If  a  partner  abscond,  his  separate  property  may  be  proceeded  against,  nnder  the  ''set 
for  relief  ag^ainst  absent  and  absconding  debtors,"  for  a  debt  due  from  the  partneisiup^ 
although  the  other  partners  are  residents  within  the  state,  and  capable  of  being  anested. 
Matter  of  Chipmanj  14  Johns.  Rep.  217.  But  the  sheriff  can  seize  only  his  sepante  pro- 
perty ;  he  cannot  seise  the  partnership  effects ;  and  the  right  of  the  trustees  under  the 
act,  attaches  only  on  the  interest  of  the  absconding  debtor  on  those  effects,  or  oo  hia 
proportion  of  the  surplus  after  payment  of  all  the  partnership  debts.  Matttr  ^Smitkt 
16  Id.  103. 

Partners  cannot  maintain  assumpsit  against  each  other,  except  on  an  express  pnniuie. 
Carey  t.  Bnuh^  3  Gaines'  Rep.  293.  Nor  will  covenant  lie  by  one  party  agunst  the 
other  on  articles  of  agreement.  The  only  remedy  by  partners  against  each  othetf  for 
balances  due  on  partnership  accounts,  is  by  bill  in  equity,  or  action  of  account  3%(B 
v.  Spiekertnany  12  Johns.  Rep.  401 ;  Murray  y,  Bogert^  14  Id.  318.  In  Massachusetts,  tlie 
rule  upon  the  subject  appears  to  be  somewhat  different.  In  Fanning  y,  CAa<rtri(C^,3  Pick. 
423,  Judge  Wilde  says  :  "  It  is  true,  generally,  that  a  partner  or  tenant  in  common  ctfioot 
sue  his  co-tenant  or  copartner  in  an  action  in  form  ex  contractu^  for  a  share  of  the  cos- 
mon  property  or  of  property  received.  But  if  the  joint  interest  is  determined,  or  tbe 
partnership  is  dissolved,  all  accounts  and  liabilities  being  settled  and  discharged,  sad  * 
balance  remains  due  from  one  co-tenant  or  copartner  to  another,  it  may  be  recovered  is 
an  action  of  assumpsit.  It  is  said  that  an  express  promise  is  necessary,  and  such  seesis 
to  be  the  English  doctrine.  But  a  contrary  doctrine  has  been  repeatedly  laid  down  bj 
this  court."  In  Pennsylvania,  it  is  laid  down,  that  to  entitle  one  partner  to  msiatua 
assumpsit  against  the  other,  the  accounts  must  be  settled,  and  a  balance  stmci  bf 
agreement,  Andretce  v.  Allen^  9  S.  &  R.  241.  Or  a  promise  to  pay  must  be  made  eltber 
expressly  or  by  keeping  for  a  considerable  time  a  stated  account  sent  by  the  otherpirtfi 
and  not  objecting.  LamaUre  v.  Caze^  1  Wash.  G.  0.  R.  436.  See  further  on  this  sub- 
ject, Course  v.  Prinee^  1  Rep.  Con.  Ct.  416 ;  Jetsup  v.  Cook^  1  Halst.  434.  In  Msssacbs- 
setts,  neither  settlement  of  the  accounts,  nor  an  express  promise,  is  necessary;  andia' 
suit  by  one  partner  against  another  for  a  final  balance,  plaintiff  may  show  that  so  psrt 
of  the  outstanding  debts  can  be  collected.  WiUiavM  v.  Henthaw^  11  Pick.  79 ;  S.  C^  1^ 
Id.  378.  An  action  at  law  lies  by  one  partner  against  another,  if  there  is  but  oneitt^ 
to  settle.  Muster  v.  Trumpbourj  5  Wend.  27*4;  OouldY.  Oould,  6  Id.  263.  See  Eeet^- 
Drinker f  2  Hall,  415.  One  partner  may  sue  the  other  on  dissolution  of  the  firm,  &  st^ 
ment,  a  balance  struck,  and  express  promise  to  pay.  Oulick  v.  Gulick^  2  Green,  579. 
A  surviving  partner  cannot  sue  in  assumpsit,  the  administrator  of  his  deceased  ptftBtfi 
on  an  unsettled  partnership  account.     White  v.  Waide,  Walker,  263. 


PARTNBRS.  1151 

suit,  or  other  proceeding  at  law  or  in  equity  against  any  public  officer 
appointed  or  to  be  appointed  under  the  provisions  of  the  said  acts,  to 
sue  and  be  sued  on  behalf  of  the  said  co-partnership ;  and  any  such 
public  officer  may  in  his  own  name  commence  and  prosecute  any  action, 
&c.,  against  any  person  being  or  having  been  a  member  of  the  said  co- 
partnership, either  alone  or  jointly  with  any  other  person,  against  whom 
any  such  co-partnership  has  or  may  have  any  demand;  and  that  every 
person  being  or  having  been  a  member  of  any  such  co-partnership 
shall,  either  solely  or  jointly  with  any  other  person,  (as  the 
*case  may  require,)  be  capable  of  proceeding  against  any  such  [*1152] 
co-partnership  by  their  public  officer,  and  be  hable  to  be  pro- 
ceeded against,  by  or  for  the  benefit  of  the  said  co-partnership,  by  such 
public  officer,  by  such  proceedings  and  with  the  same  legal  consequences 
as  if  such  person  had  not  been  a  member  of  the  said  co-partnership ; 
and  that  no  action  or  suit  shall  in  anywise  be  affected  by  reason  of  the 
plaintiffs  or  defendant,  or  any  of  them  respectively,  or  any  other  person 
in  whom  any  interest  may  be  averred,  or  who  may  in  anywise  be  inter- 
ested or  concerned  in  such  action,  being  or  havmg  been  a  member  of 
the  said  co-partnership;  and  that  all  such  actions,  &c.,  shall  be  con- 
ducted and  nave  effect  as  if  the  same  had  been  between  strangers.  (See 
Seddon  v.  ConneU^  10  Sim.  58.)  And  by  sect.  2,  in  case  the  merits  of 
any  demand  by  or  against  any  such  co-partnership  shall  have  been  de- 
termined in  any  action  or  suit,  by  or  against  any  such  public  officer,  the 
proceedings  in  such  action  or  suit  may  be  pleaded  in  bar  of  any  other 
action  or  suit,  by  or  against  the  public  officer  of  the  same  co-partnership 
for  the  same  demand.  This  act  has  been  made  perpetual  by  stat.  5  k 
6  Vict.  c.  85.  See  also  stat.  7  &  8  Vict.  c.  118,  entitled  ^^An  Act  to 
regulate  Joint-Stock  Banks  in  England." 


IV.  Evidence. 


Acts  subsequent  to  the  time  of  delivering  goods(/)  on  a  contract,  may 
be  admitted  as  evidence  to  show  that  the  goods  were  delivered  on  a 
partnership  account,  if  it  were  doubtful  at  the  time  of  the  contract; 
but  if  it  clearly  appear  that  no  partnership  existed  at  the  time  of  the 
contract,  no  subsequent  act  by  any  person,  who  may  afterwards  become 
a  partner,  (not  even  an  aknowledgment  that  he  is  liable,  or  his  accept- 
ing a  bill  of  exchange  drawn  on  them  as  partners  for  the  verv  gooos,) 
will  make  him  liable  in  an.  action  for  goods  sold  and  delivered,  though 
he  will  be  liable  in  an  action  on  the  bill  of  exchange.(l)    It  is  incum- 

(/)  SamUe  T.  Sobertton,  4  T.  B.  720.    See  WUton  y.  Whitehead,  10  M.  ft  W.  603. 

(1)  A  firm  cannot  be  charged  with  a  debt  contracted  bj  one  partner  before  the  part- 
nership formed,  although  the  subject-matter  of  the  debt  has  been  carried  into  the  part- 
nership stock.  Brooke  y.  EvanM^  5  Watts,  196.  If  one  contracts  with  another  to  deliver 
to  him  articles  at  a  certain  period,  and  in  the  meantime  yendee  enters  into  partnership 
with  a  third  person,  if  credit  is  given  at  the  time  of  deliyery,  it  is  presumed  to  be  given 
to  both,  whether  the  fiict  of  partnership  was  known  or  not  at  the  time  of  credit  John*' 
•ton  y.  Warden,  3  Watts,  101 :  vid.  Autiin  y.  WiUiamB,  1  Ohio,  283. 
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bent  on  persons  dissolving  a  partner8hip(  jr)  to  send  notice  of  sacli 
dissolution  to  all  the  persons  with  whom  they  hare  had  dealings  in 
partnership.(l)  The  Q-azette  of  itself  is  not  sufficient  notice  of  such 
dissolution.  It  seems,  however,  that  in  respect  to  persons  who  had  not 
any  previous  dealings  with  the  partnership,  an  advertisement  in  the 
Gazette  would  be  sufficient  notice  of  the  dissolution,  so  as  to  prevent 
such  persons  from  recovering  against  the  parties  who  constituted  the 
firm  originally,  upon  a  security  given  by  one  of  the  parties  in  the  name 
of  the  firm,  aner  such  notice  of  dissolution.(A)(2)  Bankers  ought,  regu- 
larly, to  give  notice  of  a  change  in  the  firm,  by  a  circular  let- 
[*1158]  ter ;  but  such  ^change  may  also  be  notified  by  an  alteration  of 
the  name  in  the  printed  cheque;  and  persons  who  have  used 
the  new  cheques  cannot  take  advantage  of  the  want  of  a  more  express 
notice.(t)(8)    In  an  action  against  one  partner,(A;}  if  the  plaintifif  gives 

[g)  Oraham  v.  Hopif  Peake's  K.  P.  G.  154.    See  also,  Chrham  v.  Thamp^bit,  Peakes 
N.  P.  0.  42. 
(A)  Ooifrey  y.  TitmkuU  and  another^  1  Bsp.  N.  P.  0.  371. 
(i)  Barfoot  y.  OoodalljS  Gampb.  147. 
(k)  CoUon  et  al,  y.  Selhy^  1  Eap.  K.  P.  G.  452. 

(1)  A  partnership  for  a  limited  time  may  be  dissoWed  before  the  expiration  of  the 
time,  by  death  or  insolYencj.  WilUanuan  Y.  WiUan^  1  Bland,  423.  It  seems,  alio,  it 
may  be  dissolYed  by  either  party.  Maton  y.  ConneU,  1  Whart  381.  A  conYeyanceof 
all  his  interest  in  the  stock,  by  a  partner  to  one  of  his  copartners,  doee  not,  ^»9  f^e^^ 
dUsolYe  the  firm.  Taft  y.  Buffum.  14  Pick.  323.  A  former  customer  of  a  firm  dealing} 
without  notice  of  dissolution,  with  one  of  the  former  partners,  has  a  claim  against  all; 
but  if  he  was  informed  of  the  dissolution  after  the  sale,  but  before  deliYezy  of  the  goods, 
a  court  of  equity  will  not  permit  him  to  recoYer.  Britban  y.  Boyd,  4  Paige,  17.  A  baok 
may  be  such  a  dealer  with  a  firm  as  to  be  chargeable  only  with  aeiual  notice  of  a  disso- 
lution, and  not  by  a  mere  advertisement  in  a  paper  taken  at  the  bank.  Vernon  y.  JTa- 
hattan  Co,,  17  Wend.  524. 

(2)  The  principle  that  after  a  partnership  is  dissolYed,  one  partner,  dealing  with  s 
person  who  has  no  notice  of  the  dissolution,  may  bind  his  copartner,  applies  only  to 
transactions  in  the  usual  course  of  business.  Whitman  y.  L«mard^  3  Pick.  177.  See 
Shaffer  y.  Snyder,  7  S.  ft  R.  504. 

The  power  of  one  partner  to  bind  the  other,  ceases  with  the  dissolution  of  tiie  part- 
nership, if  buflScient  notice  has  been  given  of  the  dissolution.  Laneing  y.  (Tosim,  2  Joho& 
Rep.  300;  KetcKam  y.  Clark,  6  Id.  144.  One  partner  may  transfer  the  whole  stock,  and 
if  possession  is  delivered,  and  the  transaction  is  bona  fide,  it  matters  not  whether  by  de«d 
or  parol.  Deekard  v.  Caee,  5  Watts,  23  ;  Andereon  v.  Ton^kint,  1  Brock.  C.  G.  k  45«>. 
But  after  dissolution  of  the  firm  by  death,  one  of  two  surviving  partners  cannot,  without 
consent  of  the  other,  assign  the  partnership  effects  for  the  benefit  of  preferred  creditors. 
EffberU  v.  Wood,  3  Paige,  518.  Where  one  partner,  before  dissolution  of  the  firm,  hai 
withdrawn  from  active  agency  in  the  business,  which  is  continued  by  the  other,  it  ii 
the  duty  of  the  latter  to  keep  an  account  of  all  transactions  of  the  firm.  Funky.  L«^ 
man,  4  Dana,  26.  The  authority  of  each  partner  to  settle  unclosed  concerns  of  the  fira 
continues  after  dissolution,  unless  this  authority  is  by  agreement  conferred  on  one,  and 
notice  of  such  agreement  brought  home  to  the  party  to  be  affected.  Combe  v.  Boftdlr 
1  Dana,  476;  Qravee  v.  Merry,  6  Gow.  701 ;  MarUn  v.  WalUm,  1  H'Gord,  16.  See  iW 
of  South  Carolina  v.  ffumphreye,  lb.  388.  And  he  cannot  indorse  notes  or  bills  gives  to 
the  firm  before  their  dissolution,  with  the  partnership  name,  although  authorised  t<> 
settle  their  concerns.    Sanc(ford  v.  Mkklee,  4  Johns.  Rep.  224. 

A  partnership  between  persons,  citizens  of  different  countries,  is  dissolved  by  the  ernit 
of  war  between  the  two  countries,  and  in  such  case,  notice  of  the  dissolution  is  sot 
necessary.  Oriewold  v.  Waddtngton,  15  Johns.  Rep.  67 ;  8.  C.,  in  error,  16  Id.  43S; 
Seaman  v.  Waddingion,  lb.  510. 

(3)  Where  goods  were  sold  to  A.,  and  an  action  brought  for  the  price  against  A,  B. 
and  G.,  as  partners  in  the  purchase  of  the  goods ;  it  was  holden,  that  admissions  brB. 
of  the  existence  of  the  alleged  partnership  could  -only  be  received  as  against  hlmseU^ 
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in  a  particular  of  his  demand,  and  the  defendant  pleads  partnership  in 
abatement,  if  the  defendant  proyes  any  of  the  items  to  haye  been  fur- 
nished on  the  partnership  acconnt,  he  will  be  entitled  to  a  yerdict,  al- 
though the  plaintiff  should  be  prepared  to  proye  that  some  of  the  items 
were  furnished  on  the  credit  of  the  defendant  only.  In  an  action 
against  the  drawers  of  a  bill  of  exchanffe,(2)  purporting  to  be  drawn  by 
a  firm  upon  one  of  the  partners  constituting  the  firm,  if  it  be  proyed 
that  the  bill  was  accepted  by  such  drawee,  this  will  be  sufficient  eyi- 
dence  of  the  bill  haying  been  regularly  drawn :  and  further,  it  is  not 
necessaiy,  in  such  case,  to  proye  that  the  drawers  receiyed  express 
notice  of  the  dishonour  of  the  bill,  because  this  must  necessarily  haye 
been  known  to  one  of  them,  and  the  knowledge  of  one  is  the  knowledge 
of  alL(l)  To  establish  a  partnership  between  two  defendants,(77i)  a 
yerdict  on  the  issue  directed  out  of  a  court  of  equity,  to  ti^  whether  the 
defendants  were  partners,  and  for  what  time,  on  a  bill  ^ed  by  one  of 
them  against  the  other,  is  admissible  eyidence  to  establish  a  partner- 
ship, the  yerdict  haying  found  them  to  be  so.  Where  a  foundation  has 
been  laid  hj  primd  facie  eyidence  of  a  partnership,  the  declaration  of 
one  partner  is  eyidence  against  another  partner.(n)(2)  A  father  who 
holds  out  to  the  world  that  his  son  is  his  partner,  and  who  sends  bills 
and  si^s  receipts  in  their  joint  names,  in  an  action  brought  in  his  own 
name  is  not  precluded  from  showing  that  his  son  is  not  a  partner.({>) 
When  a  partnership  is  dissolyed,^?}  it  is  not  dissolyed  with  regard  to 
things  past,  but  only  with  regard  to  things  future.  Hence  an  admission 
made  by  one  of  two  partners  after  the  dissolution  of  the  partnership, 
concerning  joint  contracts,  that  took  place  durina  the  partnership,  is 
competent  eyidence  to  charge  the  other  partner.(8)    But  a  declaration 

([)  Porihmue  y.  Parker^  1  Gampb.  82. 

(m)  Whatdey  y.  Mmham  and  another^  2  Bsp.  N.  P.  G.  608. 

\nS  Per  EUenborough^  G.  J.,  in  NiehoUt  y.  Dawdmff,  1  Stark.  N.  P.  G.  81. 

(0)  Olottop  T.  Colmarif  I  Stark.  N.  P.  G.  25,  recognized  in  Barker  t.  SttUfbSf  1  M.  ft  Gr. 
44;  1  Scott,  N.R.  131. 

(p)  Woody.  Braddiek,  1  Tannfe.  104. 

but  could  not  be  admitted  as  evidence  of  G.  having  been  a  partner,  the  plaintiff  not 
having  established  the  partnership  by  any  oUier  testimony.  Whitney  v.  Ferris^  10  Johns. 
Bep.  66. 

(1)  See  Alderton  v.  Pope^  1  Gampb.  404,  n.,  where  it  was  holden,  bj  Lord  JSUenborough^ 
C.  J.,  that  notice  to  one  member  of  a  firm,  was  notice  to  the  whole  partnership. 

(2)  A  partner  not  sued  is  not  a  competent  witness  for  his  copartners.  BUI  v.  Porter ^ 
9  Gonn.  23.  A  person  who  suffers  his  name  to  be  used  in  a  firm,  although  he  thereby 
makes  himself  a  partner  to  the  world,  yet  if  in  fact  he  is  not  so,  nor  has  any  share  in 
the  profits,  may  be  a  witness  in  an  action  brought  by  the  other  partners  in  the  firm,  for 
goods  sold  and  delivered.    lb. 

(3)  A  different  rule  has  been  adopted  in  New  York.  It  has  been  holden  there,  that 
one  partner  cannot,  after  a  dissolution,  bind  his  copartner  by  acknowledging  an  account, 
any  more  than  he  can  give  a  promissory  note  binding  him.  Haekley  v.  Patricky  3  Johns. 
Rep.  636 ;  Waldm  v.  Sherburne,  16  Id.  409.  S.  P.  ffopkma  v.  Banke^  1  Gow.  650 ;  Baker 
▼.  Staekpoole^  9  Id.  420.  See  SheUonv.  Coeke^  3  Munf.  191 ;  Rootee  v.  Wdford^  4  Id.  216 ; 
ChardonY,  Oliphant^  2  Gonst.  Rep.  685 ;  iVtcev.  Toweey^  3  Littell,  423.  But  an  acknow- 
ledgment of  a  partner  subsequent  to  the  dissolution  of  the  firm,  of  a  partnership  debt 
due  previous  to  the  dissolution,  will  preclude  the  other  partners  from  availing  them- 
selves of  the  statute  of  limitations.  Smith  v.  Ludlow,  6  Johns.  Rep.  267.  A  contrary 
doctrine  is  maintained  in  Pennsylvania.    Levjf  v.  Cadet,  16  S.  ft  R.  126 ;  Straight  v.  Craiff- 
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by  one  of  two  partners  is  not  evidenoe  to  charge  the  other  iriih  respect 
to  a  transaction  with  that  other  partner  whidk  occurred  premou9  to 

Aea<f,  1  Penn.  Rep.  236 ;  Sckoneman  T.  Fe^Uy,  1  Barr,  433 ;  JBToufer  ▼.  Irving  3  W.  Jt  S. 
346.  In  Gonnecticnt,  acknowledgment  by  a  partner  inBolvent  after  dissolution  of  the 
firm,  takes  the  case  out  of  the  statute.  Austin  t.  Bosttnck^  9  Conn.  486.  So  in  Massa- 
chusetts. C^dy  T.  Shqfherd^  11  Pick.  400.  It  has  been  holden,  that  a  note  made  by  one 
partner,  in  the  name  of  the  firm,  after  the  dissolution  of  the  partnership,  on  whidi  the 
other  partner  has  made  a  partial  payment,  may  be  enforced  against  both.  Salon  T. 
Taylor,  10  Mass.  Rep.  64. 

In  an  action  on  a  Joint  contract  against  sereral  partners,  (Man  ▼.  Mamwari%ffj  8  Taunt. 
133,)  one  of  the  defendants  having  sulTered  judgment  to  go  oy  defii^ult,  ia  not  admissible 
as  a  witness  to  prove  the  partnership  of  himself  and  the  other  defendants,  without  their 
consent,  although  the  proposed  witness  is  released  as  to  all  other  actions,  save  that  on 
which  he  is  called  to  give  evidence ;  for  it  is  a  general  rule,  that  a  party  to  the  record 
cannot  be  called  as  a  witness,  but  by  consent,  and  all  the  parties  to  the  record  must 
consent.  But  in  an  acUon  brought  to  charge  A.  as  a  partner  in  a  trading  company,  it  was 
holden,  (ffaU  v.  Curxon,  9  B.  ft  C.  646,  recognizing  BlackeU  v.  TTtftr,  6  B.  &  C.  385,  and 
Lockart  v.  Orakam,  1  Str.  36,)  that  a  witness,  wno  by  other  evidence  than  bis  own, 
speared  to  be  a  shareholder  in  the  company,  was  competent  to  prove  thai  A.  was  a 
partner. 

Partnership  debts  must  first  be  paid  out  of  partnership  fhnds,  before  separate 
debts.  Smiih  r.  Barker,  1  Fairf.  468 ;  it  Donald  v.  Beaeh,  2  Blackf.  56.  A  partner  can 
only  be  admitted  as  a  creditor  against  the  estate  of  his  deceased  partner  for  his  sbare  of 
profits  after  all  the  partnership  concerns  have  been  ftiUy  settled.  Bmffold  v.  Janet,  1 
Bland,  88.  Partnership  creditors  are  entitled  to  priority  out  of  partnership  funds,  and 
separate  creditors  out  of  separate  fhnds.  EgherU  v.  Wood,  3  Paige,  618.  A  separate 
creditor  attaching  goods  of  the  firm,  can  take  only  the  interest  of  his  debtor,  which  is 
only  the  share  of  what  remains  after  the  partnership  accounts  are  taken,  and  it  makes 
no  difference  that  the  partnership  creditor,  at  the  time  he  gave  credit,  knew  of  the  part- 
nership or  not.  WiUer  v.  Rieharde,  10  Conn.  37  ;  Barber  v.  Harlford  Bank,  9  Id.  407. 
A  separate  execution  creditor  sells  only  the  interest  of  the  partner  debtor,  encumbered 
with  the  joint  debts,  and  the  Joint  creditors  have  no  claim  to  the  proceeds.  Dane'  v. 
Staufftr,  1  Penn.  198.  See  Roop  v.  Rogers,  6  Watts,  193.  The  prior  right  of  a  partner- 
ship creditor  to  be  paid  out  of  the  partnership  stock  in  prefi^rence  to  a  separate  creditor, 
does  not  hold  in  case  of  a  dormant  partnership.  Jf\reneh  v.  Chaae,  6  Greenl.  166.  See 
Commercial  Bank  v.  WUkme,  9  Id.  28.  The  effects  of  a  deoeased  partner  cannot  be  pa> 
sued,  at  law  or  in  equity,  whibt  the  survivor  is  solvent.  AUiop  v.  Mather,  8  Com. 
584.  On  the  death  of  one  partner,  a  joint  creditor  has  no  claim  on  the  separate  estate 
of  such  deceased  partner  until  all  his  separate  creditors  are  paid.  WUder  v.  KeeUr,  3 
Paige,  167.  Nor  have  separate  creditors  on  the  partnership  finds  till  all  the  joint  credi* 
tors  are  paid.  lb.  Devau  v.  Fowler,  2  Paige,  400.  Where  the  articles  of  partnenhip 
require  one  of  the  partners  to  make  an  annual  statement  of  the  copartnership  accounts 
on  the  books  of  the  firm,  and  he  does  so,  the  other  copartner  is  presumed  to  acquiesce 
in  its  correctness,  if  not  objected  to  in  a  reasonable  time.  Meat  v.  Coming,  3  Paige. 
666.    Text  and  note  to  former  edition. 

The  confessions  of  one  partner,  made  after  the  dissolution  of  the  partnoship,  in  rtla> 
tion  to  a  demand  against  the  partnership,  not  barred  by  the  statute  of  limitations,  are 
competent,  though  not  conclusive  evidence  against  a  copartner,  the  joint  contract  beisf 
first  .proved  aliunde,  Cody  v.  Skepherd,  11  Pick.  400 ;  Odiome  v.  Maxg,  15  Mass.  39.  The 
declarations  of  one  of  several  partners  cannot  be  given  in  evidence  to  prove  a  partDa^ 
ship,  •except  as  against  the  party  making  them.    M*Phereon  v.  RaUibone,  7  Wend.  216. 

General  reputation  of  partnership  cannot  be  shown  to  prove  the  partnership.  SeettT. 
Blood,  4  Shep.  192 ;  HalUday  v.  M'Dougal,  20  Wend.  81 ;  Loekridge  v.  WiUon^  7  Mis.  5M; 
Carter  v.  Douglaae,  2  Ala.  499 ;  Smith  v.  Qr^fUh,  3  Hill,  333 )  Joeq>h  v.  Fieher,  3  Scam. 
137:;  iHoUidoy  v.  MDougal,  22  Wend.  264.  But  it  may  be  proved  by  parol  evidenoe, 
that  the  alleged  partners  severally  admitted  the  fact,  or  held  themselves  out  as  snch,afid 
although  it  appear  on  the  trial  that  there  was  a  written  agreement,  and  no  notice  to 
produce  it  is  proved.  Bryer  v.  Weeton,  4  Shep.  261 ;  AfSereom  v.  Leoan,  1  Watts  k 
Seig.  334  j  Oilbert  v.  Whidden,  7  Shep.  367 ;  Dixon  v.  Mood,  7  Mis.  414;  Kmg  v.  Mam,  4 
Id.  276.  Contra^  Thornton  v.  Kerr,  6  Ala.  823.  Its  existence  maybe  proved  bjilM 
separate  admissions  of  all  who  are  sued,  or  by  the  acts,  declarations  and  conduct  of  the 
parties,  the  act  of  one,  the  declarations  of  another,  and  the  acknowledgment  or  conduct, 
when  the  firm  consists  of  three  persons,  of  the  third.  Wekh  v.  ^eaibii4Hi,  8  Wttts 
t  Serg.  25.7. 
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the  partnerahipy  unleBS  a  joint  reapooisibilitj  in  the  subjeot-matter  is 
8liown.(^^ 

A.y  being  indebted  to  B.  and  C,  partners,  and  being  in-  ['*'1154] 
formed  of  the  intended  dissolution  of  partnership,  gave  a  war- 
rant of  attorney  to  B.  alone,  who  managed  the  concerns.  A.  afterwards 
committed  an  act  of  bankruptcy;  and  after  IJiat,  and  after  a  dissolu- 
tion of  partnership,  paid  the  money  to  B. ;  B.  died.  The  assignees  of 
A.  sued  0.  for  the  money ;  and  it  was  holden,(r)  that  they  were  entitled 
to  recover;  for  the  money  bein^  paid  in  respect  of  a  debt  due  to  the 
partnership,  both  parties  were  liable  to  refima,  unless  some  stipulation 
could  be  shown  to  ezonorate  0.  from  his  liability.(l)  If  one  of  several 
partners  promise  individually  to  pay  a  debt,  without  making  any  men- 
tion of  his  partners,  such  promise  is  conclusive  evidence  that  the  debt 
was  due  from  him  individually,  and  not  from  the  partnership,  and  he 
will  not  be  permitted  to  show  that  it  was  due  jointly  from  himself  and 
his  partners.(«)(2) 


♦CHAPTER    XXXII.  [ni66] 

QUO  WARRANTO. 

I.  Of  the  Origin  and  Nature  op  Quo  Warranto  Informations, 
AND  Statutes  relating  thereto,  viz.  Stat.  4  &  5  Will. 
&  Ma.  0.  18,  AND  1  Ann.  o.  20.    p.  1155.   Proceedings 

(q)  Per  AbboUf  0.  J.,  in  Catt  ▼.  Howard,  3  Stark.  N.  P.  G.  8. 

(r)  BigffMr,  FdU>vf9,  8  B.  ft  0.  402.        («)  Murray  ▼.  SomervilU,  2  Gampb.  99,  n. 

(1)  la  an  action  on  a  written  agreement  for  work  done  bj  plaintiff,  defendant  may 
show  payment  to  a  partner  of  plaintiff.    8hq>ard  v.  Ward,  8  Wend.  642. 

(2)  In  an  action  against  partners  on  a  promissory  note  made  by  one  of  them  in  the 
name  of  the  firm,  the  confessions  of  that  partner  are  not  admissible  to  prove  the  note  a 
partnership  transaction.  TuttU  ▼.  Cooper,  6  Pick.  414.  In  assnmpsit  against  several  as 
copartners,  the  declarations  of  one  of  them  are  not  admissible  evidence  for  the  purpose 
of  corroborating  jE?rtma/acte  evidence  of  a  partnership.  Robbint  v.  WUlcurd,  6  Pick.  464  ; 
Martin  v.  Kajfrotk,  16  S.  ft  R.  120.  Bnt  see  Taylor  v.  ffenderion,  16  S.  ft  B.  453,  where 
it  was  held  that  the  admission  of  one  of  the  defendants  sued  as  partnersi  that  he  and 
others  composed  the  firm,  was  evidence. 

On  general  issue,  plaintiff  must  prove  the  partnership.  TbmZvMon'v.  OoUett,  3  Blackf. 
436.  A  partnership  may  be  proved  by  general  reputation.  itPherton  v.  Rathbone,  11 
Wend.  96.  After  some  evidence  of  partnership,  the  books  of  the  plaintiff  are  evidence 
against  it.  JohnMton  v.  Wardtr,  3  Watts,  lOU  Declarations  by  one  defendant  of  the 
existence  of  a  partnership  between  himself  and  another  defendant,  although  not  suffi- 
cient to  charge  the  other  are  evidence  against  himself,  and  may  be  admitted  in  connec- 
tion with  proof  of  the  acts  and  declarations'  of  the  other.  lb.  Declarations  after  dU- 
solution  are  not  evidence  against  the  other  partner.  Ottingt  v.  Low,  5  Gill  ft  J.  134 ; 
Tandea  v.  L^avour,  2  Blackf.  371.  See  Bridge  v.  Qray,  14  Pick.  65.  Articles  of  agree- 
ment are  evidence  for  defendants  sued  as  partners,  although  not  conclusive  to  show  what 
was  the  true  nature  of  the  connection  at  the  time  it  commenced ;  but  their  declarations 
eubeequently  are  not  admissible.  Mitehell  v.  Rouletone,  2  Hall,  351.  In  an  action  by 
partners  on  a  not  indorsed  in  blank,  no  evidence  need  be  given  of  partnership.  Contra, 
if  to  them  as  payees,  or  on  special  indorsement.  Ege  v.  Kyle,  2  Watts,  222 ;  McGregor 
T.  Cleaveland,  6  Wend.  476. 
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AGAINST  THE  OiTT  09  LONDON  HT  THE  TIMB  09  GhAKLBS  THE 

Second,    p.  1160. 

U.  In  what  Cases  the  Coubt  will  grant  an  Information  in 
Nature  of  Quo  Warranto,  p.  1161.  Of  the  Corpora* 
TiON  Act,  Stat.  18  Car.  II.  Stat.  2,  c.  1.  p.  1165.  Tmt 
Act,  26  Car.  II.  c.  2.    p.  1165.     Repeal,   p.  1166. 

III.  Of  the  Limitation  of  Time  for  granting  an  Information. 
p.  1167.  Stat.  6  &  7  Vict.  o.  89,  s.  5,  for  expediting 
CERTAIN  Proceedings,  by  way  of  Mandamus  and  Quo 
Warranto,    p.  1168. 

lY.  Of  the  Construction  of  Charters,  and  of  the  Operation 

and  Effect  of  a  New  Charter,    p.  1169. 
V.  By-Laws.   p.  1178. 

VI.  Of  the  Inspection  of  the  Records  of  the  Corporation,    p. 

1177. 
VII.  Of  the  Pleadings,    p.  1177. 
VIII.  Evidence,    p.  1179. 

IX.  Judgment,   p.  1181. 


I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Infarmatums,  and 
Statutes  relating  thereto^  viz.  Stat.  4^5  TFiSL  ^  Md^  c.  18, 
and  9  Ann.  c.  20,  p.  1155 ;  Proeeedinge  against  the  Oity  of 
London  in  the  Time  of  Charles  the  Secondj  p.  1160. 

The  ancient  writ  of  quo  warranto,(l)  whence  the  information  of  tlte 
present  day  derives  its  origin,  was  in  the  nature  of  a  writ  of 
[*1156]  ^right  for  the  king,  asainst  persons  who  claimed  or  nsnrped 
any  office,  franchise,  liberty,  or  privilege  belonging  to  the 
crown,  to  inquire  by  what  authority  they  maintained  their  daim,  in 
order  to  have  the  right  determined.  The  judgment  on  this  writ  was, 
that  the  franchise  capiatur  in  tnanum  domini  regis.{2)  This  writ 
havine  fallen  into  disuse,  on  account  of  the  delay  with  which  it  was  at- 
tendea,  a  more  expeditious  mode  of  proceeding  has  been  adopted,  w. 
an  information  filed  by  the  king's  attorney-general,  in  nature  of  a  quo 
warranto,  in  which  the  person  usurping  is  considered  as  an  offender, 
and  consequently  punishable  by  fine.  The  court,  however,  will  not  ex- 
tend this  remedy  beyond  the  limits  prescribed  to  the  old  writ ;  and,  as 
that  could  only  be  prosecuted  for  an  usurpation  on  the  rights  or 
prerogatives  of  the  crown,  so  an  information  in  nature  of  quo  warranlo 
can  only  be  granted  in  such  cases  ;(a)  and  upon  this  principle  the  coErt 
refused  to  grant  an  information  to  try  the  validity  of  an  election  to  the 
office  of  churchwarden.(8) 

(a)  J2.  Y.  Sh^kerd,  4  T.  R.  381 ;  B.  v.  Dawbeny,  Str.  1196,  S.  P. 

(1)  See  the  form  In  RastaFs  Entr.  640,  b.  ed.  1670,  where  the  writ  appears  to  have 
been  prosecuted  by  the  King's  Attorney-general  before  the  jastices  in  Byrie,  wlio  art 
empowered  by  stat.  18  Bdw.  I.,  stat.  2,  s.  2  (▲.  d.  1290,)  to  determine  pleas  of  qse 
warranto.    See  2  Inst  497. 

(2)  See  Rast.  640,  b. 

(3)  The  process  upon  an  Information  in  nature  of  a  quo  warranto  is  either  a 


QUO  WABSAKTO.  1156 

Ej  Stat.  4  &  5  Will.  &  Ma«  c.  18,  it  is  enacted,  ^'  That  the  olerk  of 
the  Crown-OfiBce  shall  not,  without  express  order  of  the  court,  receive 
or  file  any  information  for  trespass,  or  other  misdemeanour,  or  issue  any 
process  thereon,  before  he  shall  have  taken,  &;c.,  a  recognizance  from 
the  prosecutor  to  the  defendant,  in  the  penalty  of  20Z.,  to  prosecute 
with  effect :  and  in  case  the  defendant  shall  appear  and  plead  to  issue, 
and  the  prosecutor  shall  not,  at  his  own  costs,  within  one  year  after 
issue  joined,  procure  the  same  to  be  tried,(i)  or  in  case  the  defendant 
shall  have  a  verdict,  or  a  noli  prosequi  be  entered  by  the  informer,  the 
court  may  award  the  defendant  costs,  &;c.,  unless  the  judge  shall,  at  the 
trial,  certify  that  there  was  a  reasonable  cause  for  exhibiting  the  infor- 
mation ;  and  if  the  informer  does  not  pay  the  costs  taxed  within  three 
months  after  demand,  the  defendant  shall  have  the  benefit  of  the  recog- 
nizance to  compel,  him/'  Although  the  words  of  this  statute  relate 
only  to  informations  for  trespasses,  batteries,  and  other  misdemeanours, 
yet  it  has  been  holden  to  extend  to  informations  in  nature  of  quo  war- 
ranto, to  try  the  right  of  usurping  on  public  franchises ;  consequently 
such  informations  cannot  be  filed  without  leave,(i?)  nor  can  process  be 
issued  thereon  without  a  recognizance,((2)  and  the  defendant 
is  entitled  to  costs  in  the  cases  provided  '''for  by  the  statute,  [*1157] 
as  far  as  the  recognizance  extends,  that  is,  to  20Z.  but  not 
further.(6Xl)  The  foregoing  statute  b  confined  to  informations  exhi- 
bited in  toe  King's  Bench.(/) 

The  usurpation  of  offices  and  franchises  in  corporations  constitutes 
the  principal  ground  for  applications  to  the  court  for  thb  kind  of  in- 
formation.(2)    By  the  common  law,  such  usurpations  could  be  punished 

(ft)  R.  V.  ffowelly  Ca.  Temp.  H.  247. 

(c)  Per  Lord  ffardwicke,  0.  J.,  R.  r.  ffowell,  C.  T.  H.  248. 

(d)  R.  Y.  Mayor  of  Hertford^  Garth.  603 ;  Salk.  376. 

\e)  R.  T.  ffowellj  0.  T.  H.  249  ;  8.  C7.,  ut  videtur,  under  the  name  of  R.  v.  Morgan^  Str. 
1042;  R,  V.  FiUwood,  2  T.  R.  145  ;  R.  v.  Brooke,  2  T.  B.  197. 
(/)  R.  y.  RoberUy  2  B.  &  Ad.  63. 

facias  and  diatrmgaa,  or  a  whpcena  and  attachment.    It  is  irre^nilar  to  proceed  against 
the  defendant  by  a  rule  to  appear.     Tk$  People  v.  Richardsofiy  4  Gowen,  97. 

For  a  faU  account  of  the  proceedings  in  this  form  of  action,  see  the  learned  note  in  4 
Gowen,  100-123. 

(1)  The  ground  of  the  decision  appears  to  have  been  that  such  usurpations  are  misde- 
meanours.   See  G.  T.  H.  248. 

(2)  The  constitutional  provision,  that  no  person  shall  be  put  to  answer  a  criminal 
charge  but  by  presentment,  indictment,  or  impeachment,  does  not  apply  to  a  quo  war- 
ranto. In  its  nature  it  is  purely  a  civil  proceeding.  Rank  of  Vincennes  y.  The  States  1 
Blackf.  267.  An  information  in  the  nature  of  a  writ  of  quo  warranto  is  applied  to  the 
mere  purposes  of  trying  a  civil  right,  and  ousting  a  wrongful  possessor  of  an  office. 
RetpubUea  j.  Wray^  3  Dall.  490.  ^  information,  in  the  nature  of  a  quo  warranto,  lies 
against  those  only  who  claim  to  exercise  some  public  office  or  authority.  Commonwealth 
y.  Dearborn,  15  Mass.  125.  It  lies  as  weU  against  officers  appointed  by  the  Supreme 
authority  of  the  commonwealth  as  against  those  holding  corporate  offices  or  franchises. 
Commonwealth  y.  Fowler^  10  Id.  290.  It  lies  to  remove  a  person  appointed  to  a  public 
office  by  the  governor  of  the  commonwealth  when  such  an  office  did  not  exist,  but  who 
claims  it  by  virtue  of  such  i^pointment  after  it  is  created.  lb.  It  lies  to  enquire  into 
the  election  or  admission  of  an  officer  or  member  of  a  corporation  for  any  person  inter- 
ested in  such  election  or  admission,  if  it  was  unduly  made.  Commonwealth  v.  Union 
Ins,  Co.,  Newburyport,  5  Id.  230.  Commonwealth  v.  Fowler,  supra.  It  does  not  lie  against 
an  officer  elected  for  one  year  only,  because  it  would  be  impossible  to  decide  the  ques- 
tion until  the  expiration  of  the  term,  when  the  mischief  complained  of  would  be  gone. 
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only  by  a  prosecution  at  the  king's  suit,  though  the  dispute  were  really 
between  party  and  party.(l)  To  remedy  this  inconvenience,  it  was 
enacted,  by  stat.  9  Ann.  c«  20,  s.  4,  that  in  case  any  person  should 
usurp,  intrude  into,  or  unlawfully  hold  and  execute  any  of  the  said 
offices  or  franchi8e8,(2)  the  proper  officer  of  the  court  may,  with  leave 
of  the  respective  courts,  exhibit  informations  in  the  nature  of  quo  war- 
ranto, at  tne  relation  of  any  person  desiring  to  prosecute  the  same,  (and 
who  shall  be  mentioned  in  the  information  to  be  the  relator,)  against  the 
person  usurping,  and  proceed  therein  as  is  usual  in  informations  in  the 
nature  of  a  quo  warranto ;  and  if  it  shall  appear  to  the  courts,  that 
the  several  rights  of  divers  persons  may  properly  be  determined  on  one 
information,  the  courts  may  give  leave  to  exhibit  one  information 

CommontoeaUh  y.  Atheam,  3  Mass.  285.  It  does  not  lie  against  the  managers  of  a  lottery, 
appointed  hj  a  corporation  having  the  grant  of  snch  lottery.  CommonwetUth  r.  D^r- 
bomy  15  Id.  125. 

Qao  warranto  or  some  other  jodicial  process  must  be  bronght  against  a  eorporalioa 
•apposed  to  have  forfeited  its  charter  by  misuser  or  nonuser,  and  judgment  of  ouster 
obtained.    People  v.  McmkatUm  Co.^  9  Wend.  351. 

In  South  Carolina,  an  information  in  the  nature  of  a  quo  warranto  will  lie  against  a 
corporation  as  a  body,  at  the  relation  of  a  private  person  in  the  name  of  the  attoraej-* 
general.    StaU  ▼.  City  CoyneU,  1  Rep.  Oon.  Gt.  36 ;  SiaU  r.  Bo9tm  Rail  Road,  2  Deane,  433. 

Where  a  person  is  in  office  by  color  of  right,  and  exercising  the  duties  thereof,  a  quo 
warranto  is  the  proper  remedy  for  another  person  claiming  the  same  office,  and  not  a 
mandamus.     People  v.  Faquer^  Breese,  68 ;  Tk4  Slate  r.  Schnierle,  5  Rich.  299. 

In  Ohio,  an  application  for  a  writ  of  quo  warranto  against  a  corporation  must  be  com- 
menced by  a  rule  against  the  corporation  to  show  cause  why  the  writ  should  not  be 
awarded.  The  application  is  to  be  made  by  the  prosecuting  attorney  of  the  proper  county 
for  and  in  behalf  of  the  State.  It  may  be  made  to  the  Supreme  Court  sitting  in  any  part 
of  the  state  with  notice  to  the  adverse  party.  But  the  rule  must  be  returnable  to  the 
Supreme  Court  of  the  county,  where  the  party  against  whom  it  is  taken  resides,  or  is 
located,  whether  a  corporation  or  an  individual.  If  the  writ  be  then  awarded,  the  proceed- 
ings are  according  to  the  course  of  the  common  law.  If  the  attorney  in  a  proper  case 
decline  making  the  application,  the  court  will  peremptorily  order  him  to  make  it^  or 
appoint  some  other  person.  In  Matter  of  Bank  of  Mount  Pleaeant,  5  N.  Hamp.  249.  The 
court  will  not  grant  an  information  in  the  nature  of  a  quo  warranto  against  a  turnpike 
company  for  not  making  compensation  pursuant  to  statute  to  the  owner  of  land  through 
which  they  have  made  their  road,  but  will  leave  the  complainant  to  his  action  of  tres- 
pass. People  Y.  JEtilUcUUe  and  Chatham  Jhtrpike  Co.,  2  JohnsoUy  190.  The  right  of  persons 
to  an  office  can  only  be  tried  on  an  information  in  the  nature  of  a  quo  warranto  or  on  a 
writ  of  mandamus.  Sudburry  v.  Steamt,  21  Pick.  148.  It  Is  no  answer  to  an  infbnna- 
tion  in  the  nature  of  a  quo  warranto  that  individuals  aggrieved  can  seek  their  remedy 
in  another  manner,  unless  the  remedy  by  information  is  taken  away.  The  People  v.  Bru- 
tol  Turnpike  Co.,  23  Wend.  222  ;  The  tame  v.  HiUedale  Turtle  Co.,  23  Wend.  254.  In 
a  proceeding  by  information  in  the  nature  of  a  quo  warranto,  facts  necessary  to  be 
alleged  to  show  a  neglect  of  duty  must  be  set  out  with  all  the  ezactneas  of  pleading 
required  in  an  action  for  a  penalty.  The  People  v.  Kingeton  Turtle  Co.,  lb.  193 ;  The 
eame  v.  Briatol  IStmpike  Co.,  lb.  223.  The  writ  of  quo  warranto  cannot  be  used  to  |»o- 
hibit  or  restrain  a  public  officer  or  person  exercising  a  public  fhinchise  fh>m  doing  any 
particular  act  or  thing,  the  right  of  doing  which  is  claimed  by  virtue  of  his  office  or 
ftanchise,  and  constitutes  but  a  portion  of  the  rights,  powers  and  privileges  incident 
thereto.  The  State  v.  Evans,  3  Pike,  585.  The  ancient  writ  of  quo  warranto  is  the  proper 
remedy  to  seize  into  the  hands  of  the  state  the  franchises  of  a  corporation  which  has 
forfeited  them  by  mieueer  or  non  user.     The  State  v.  Real  Betate  Bank,  5  Id.  595. 


(1)  In  information  at  common  law,  there  is  no  relator. 


[2)  /.  e.  the  offices  of  mayors,  bailiff^,  portreves,  and  other  offices  witiiin  cities,  towns 
corporate,  boroughs,  and  placee  (that  is,  places  of  the  same  kind  with  those  before  eno- 
merated,  see  5  T.  R.  879,)  in  England  and  Wales,  and  the  franchises  of  being  burgesses 
or  freemen.  See  the  preamble,  "  All  corporations  consist  of  officers  and  freemen.  This 
statute  was  meant  to  extend  to  both."  Per  Lord  MantfiOd,  C.  J.,  in  B,  v.  WUtiamM,  1 
BI.R.  95. 
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against  several  persons;  the  parties  prosecuted  are  to  plead  the  same 
term  or  sessions  in  which  the  information  is  filed,  unless  further  time  be 
allowed  by  the  court,  and  the  prosecutors  are  to  proceed  with  the  most 
convenient  speed.  Bj  the  5th  section,  the  courts  are  authorized  to  give 
judgment  of  ouster  against,  and  to  fine  the  parties,  if  found  guilty  of 
the  usurpation,  and  to  award  costs  to  the  relator;  but  if  judgment  be 
given  for  the  defendants,  then  the  court  may  award  costs  against  the 
relator. 

Before  the  statute  of  Queen  Anne,  a  private  person  could  not  interr 
pose  in  qito  warranto  ;{1)  the  crown,  by  the  attorney-general,  could  file 

( I )  *'  The  writ  of  quo  warrantOi  under  the  Pennsjlyania  act  of  1836,  is  not  more  a  matter 
of  right  than  is  the  quo  warranto  information  under  the  statute  of  Anne.  The  legisla- 
ture has  spoken  guardedly  on  the  subject,  <  writs  of  quo  warranto  may  issued  by  the 
Supreme  Court/  and  '  writs  of  quo  warranto  may  be  issued  by  the  Common  Pleas/  is 
language  so  circumspect  as  to  couYince  us  that  the  intention  was  to  give  the  same 
control  over  the  writ  which  the  court  had  exercised  over  the  information.  The  object 
was  to  combine  in  It  all  that  was  valuable  in  the  ancient  writ  with  all  that  was  con- 
venient and  proper  in  the  quo  warranto  information.  The  constitution  provides  that  the 
executive  may  remove  a  judge  on  the  presentation  of  a  legislative  address ;  yet,  on  a 
memorable  occasion,  Governor  M'Eean,  a  great  authority,  who  had  been  the  first  Chief 
Justice  under  the  constitution  of  1790,  had  the  noble  independence,  against  a  gush  of 
popular  passion,  to  disregard  it.  The  obvious  intent  of  the  legislature  was  to  put  the 
substance  of  the  information  into  the  form  of  ft  writ  to  be  issued  at  the  discretion  of  the 
court. 

"  Now  it  is  weU  known  that  an  information  at  the  suggestion  of  a  relator  was  always 
preceded  in  this  court  by  a  rule  to  show  cause,  as  it  is  ki  the  Queen's  Bench  at  this  day. 
The  court  itself  stood  as  an  inquest  between  the  accuser  and  the  accused.  No  man 
would  submit  to  be  the  dispenser  of  corporate  patronage,  if  nothing  else  were  between 
him  and  vexatious  prosecution  than  the  magnanimity  and  justice  of  the  displaced  officer 
or  disappointed  applicant.  The  highest  magistrate  in  the  government  or  the  lowest  indi- 
vidual in  the  community,  may  not  be  put  to  answer  before  he  has  had  the  inculpatory 
evidence  submitted  to  an  inquest ;  in  the  one  ease  the  house  of  representatives,  in  the 
other  a  grand  jury ;  and  it  would  be  strange  if  the  law  did  not  give  the  first  magistrsite 
of  a  great  municipal  corporation  the  same  protection.  The  code  of  the  freeman  gave  it 
to  him,  and  tiie  representatives  of  freemen  have  not  taken  It  from  him«  Whatever 
change  was  made  in  matters  of  form,  the  legislature  held  fSast  to  the  substance  of  that 
jurisprudence  which  is  the  only  sure  foundation  of  rational  liberty.  Speaking  thus,  I 
do  not  forget  that  the  English  practice,  in  this  particular,  is  founded  on  the  words  of  the 
statute  of  Anne ;  but  our  own  practice,  borrowed  from  it,  was  adopted  as  a  part  of  our 
peculiar  common  law,  after  it  had  been  proved  by  use  in  the  English  courts  to  be  con- 
venient, just,  and  good. 

'*  The  practice  under  our  statute,  however,  has  been  wrong.  The  writ  has  inadver- 
tentlv  iSBued  on  the  filing  of  the  suggestion,  and  consequently  improvidently ;  so  that  it 
yrovM  be  impossible  to  resist  a  motion  to  quash  for  that  reason  alone.  But  the  ground 
of  ihe  pifosecutioh  may,  at  the  same  time,  be  examined  as  If  the  case  stood  on  a  rule  to 
show  catise.  The  eye  of  the  court  had  not  been  directed  to  the  irregularity,  but  hence- 
forth it  shall  be  avoided. 

'^Now  a  court  will  refuse  its  leave  to  issue  a  quo  warranto  writ  wherever  it  would  have 
refused  its  leave  to  file  a  quo  warranto  information.  Before  the  accession  of  Lord  Mans- 
field to  thachieMip  of  the  Eing's  Bench,  it  was  the  p^ctice  to  file  almost  of  course; 
but  in  Rex  v.  Wardtoper^  4  Burr.  1964,  he  put  his  hand  on  it,  saying,  that  Hhe  vtatute  9 
Ann.  c.  20,  had  a  view  to  the~Bpeedy  justice  to  be  done  against  the  usurpers  of  offices  in 
corporations,  as  weU  as  to  quiet  the  possession  of  those  who  had  right  /  'and  th4t  tba 
act,'  he  said, '  does  not  leave  it  to  the  discretion  of  the  officer  (the  master  of  the  crown- 
office,)  as  it  was  before,  but  puts  it  in  the  discretion  of  tlie  court.;  therefore  Ihe  court 
must  exercise  a  discretion.  It  would  be  very  grievous  if  tlw  information  should  go  of 
course,  and  it  would  be  a  breach  of  trust  in  the  court  to  grant  it  as  of  course.'  In  JRiM 
V.  Dawe^y  lb.  2022,  the  same  was  said  in  substance ;  and  in  Rex  v.  Sergeani,  6  T.  R.  457, 
Lord  Kenyon  approved  it.  There  are  several  oases  in  which  leave  to  file  was  refhsedy 
though  there  was  a  clear  defect  in  the  Incumbent's  litle.  Thus,  in  Rez  T.  Parrjf^  6  Ad. 
&  EIL  810,  where  no  answer  was  given  to  an  ot^eotion  to  it,  the  court  reftised  even  ft 
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such  informations ;  but  althonffh  this  statute  gives  liberty  to  file  such 
informations  at  the  relation  of  a  particular  person,  who  is  made  liable 
.to  costs  if  there  be  judgment  for  the  defendant,  yet  they 
[*1158]  *must  be  filed  with  leave  of  the  court.(^)  "  There  is  do( A)  in- 
stance of  a  quo  warranto  information  having  been  granted  by 
leave  of  the  court  against  persons  for  usurping  a  franchise  of  a  mere 
private  nature,  not  connected  with  public  government." — *^  As  to  the 
granting  of  an  information  in  nature  of  quo  warranto,  I  cannot  con- 
ceive that  it  can  be  done(»)  against  a  mere  servant  of  a  corporation,  one 
who  exercises  no  franchise  or  authority  of  any  kind  under  the  crown/' 
A  quo  warranto  information  does  not{k)  lie  for  the  office  of  governor 
ana  director,  elected  annually  by  rated  inhabitants,  under  a  local  act, 
for  the  government  of  the  poor  and  maintenance  of  a  nightly  watch. 
But  an  mformation  in  nature  of  quo  warranto  has  been  grantea  against 
a  party  claiming  to  act  as  guardian  of  the  poor  in  Exeter,(Q  under  stat. 
28  Geo.  III.  c.  76.  An  information  in  nature  of  a  quo  warranto  agiunst 
persons  for  claiming  to  act  as  a  corporation,  must(fii)  be  filed  by  and  in 
the  name  of  the  attomey-general.(l)  The  courts  will  not  stay  proceed- 
ings until  the  prosecutor  gives  security  for  costs,  on  the  around  that  the 
relator  is  in  insolvent  circumstances,  where  it  appears  that  he  is  a  cor- 
porator, and  no  fraud  is  suggested.(n)  It  was  observed  by  Wibnat,  J., 
m  jf2.  V.  Trelaumey^  8  Burr.  1616,  that  the  two  acts  of  parlihment  (of  4 
k  5  Will.  &  Ma.  c.  18,  and  9  Ann.  c.  20,)  relate  to  quite  difierent  objects, 
and  are  the  reverse  of  each  other.  The  former  restratM  the  derk  of 
the  crown  in  the  Court  of  King's  Bench  from  exhibiting  or  filing  in- 
formations tvithaut  leave  of  the  court,  in  cases  where  all  the  king's  sub- 
jects might,  before  the  making  of  that  act,  have  made  use  of  the  king's 
name,  withtnU  9ueh  leave.  The  latter  Ut%  in  every  pereon  who  desires 
it  to  make  use  of  his  name  in  prosecuting  usurpers  of  franchises ;  where- 
as, before,  no  mbjeet  could  have  done  so:  but  it  provides,  that  cA^se in- 
formations, (as  well  as  those  for  misdemeanours)  must  be  under  the 


{g)  Per  Lord  Man^fidd^  G,  J.,  in  R.  t.  Trtiawney,  H.  5  Geo.  IIT.,  MS.,  and  per  W^tmU, 
J.,  in  8.  (7.|  3  Burr.  1616.  Bat  see  the  remarks  of  Mr.  Tancred  in  his  raluabie  treatiie 
on  Informations  in  Natare  of  Qno  Warranto,  p.  14. 

[A)  Per  BayUy^  J.,  in  R.  v.  Ogdtn^  10  B.  k  0.  233.  | 

t)  Per  Lawrence,  J,,  R.  v.  The  Corparaium  of  Bedford  Levd,  6  East,  367. 

[A;)  R.  ▼.  Ramtden^  3  A.  &  E.  456,  per  lAUledale  and  PaUesony  Js.,  recognized  and  adopted 
bj  Lord  DenmaUf  C.  J.,  in  the  matter  of  The  Aiton  Unions  6  A.  &  E.  785;  R,  r.  Hmdeih 
3  A.  &  E.  463,  per  TmUrden^  G.  J.,  TavnUm  and  FtUteton,  Js.,  diss.  Seie  R^.  t.  St»fa 
Damerelj  case  of  Sexton,  5  A.  ft  B.  581. 

(0  H.  T.  1816,  tx  rtloHoru  magru  DeaUry^  3  A.  ft  E.  476,  in  R.  t.  BrnfUy  S.  P.,  wtee 
local  act  created  a  corporation,  cited  by  Coleridge^  J.,  in  R,  ▼.  M,  j-c.  of  (htfard^  1  Xcsr. 
ft  P.  479. 

(fli)  R,  r,  Ogden,  19  B.  ft  G.  230.  (fi)  R.  y.  Wynne,  2  M.  ft  S.  346.' 

role  because  no  frand  was  imputed,  because  no  mischief  appeared  to  have  been  doae^ 
and  because  the  object  of  the  relators  appeared  to  be  a  dissolution  of  the  corporatifls. 
In  Rex  Y.  Bondy  2  T.  R.  767,  as  well  as  in  Rex  y.  7V«v<men,  2  B.  ft  A.  479,  it  was  sud 
that  leaYe  will  not  be  given  when  the  circumstances  induce  a  suspicion  of  the  reUtors 
motiYe.  Rex  y.  Trelawneg,  3  Burr.  615  ,*  Rex  y.  MiddUeout,  2  Barnard.  221 ;  Re^.  y.  Irdt- 
doll,  8  Ad.  ft  EU.  281,  and  some  other  oases  are  to  the  same  general  effoct."  Cot»nm 
veaith  Y.  Jonee,  2  Jones,  369,  per  OibeoHf  G.  J. 

(1)  Accord  State  Y.  Moffet,  5  Harr.  358 ;  Wallace  y.  Andereon,  6  Wheat.  291 ;  Cem.  y. 
Union  Ine.  Co.,  5  Mass.  230 ;  State  y.  Hardiey  1  Ired.  42. 
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leave  and  discretion  of  the  court;  and  the  court  ought  not  to  give  such 
leave  withoat  sufficient  reason.  The  court  will  make  the  rule  absolute, 
although  the  party  after  rule  obtained  resigns  the  office,  and.  his  resig- 
nation is  acceptea.(0) 

The  Stat.  9  Ann.  c.  20,  only  regulates  the  proceedings  on  informa- 
tions against  individuals(p)  usurping  corporate  offices  or  fran- 
chises *in  corporate  places;  it  does  not  extend  to  a  private  [^1159] 
company  ;(9)  and  consequently,  in  other  cases  where  the  in- 
formation at  common  law  is  exhibited,  advantage  cannot  be  taken  of 
the  foregoing  provisions.(l)  If  any  number  of  individuals  claim  to  be 
a  corporation  without  any  right  so  to  be,  that  is  an  usurpation  of  a 
franchise ;  and  an  information  against  the  whole  corporation,  as  a  body, 
can  be  brought  only  by  and  in  the  name  of  the  attorney-general.(r)  In 
the  information  at  common  law  there  is  not  any  relator;  but  the  addi- 
tion of  a  relator  to  an  information  at  common  law  may  be  rejected  as 
surplusage(«)  Doubts  appear  to  have  been  entertained,  whether  in 
the  common  law  information  a  judgment  of  ouster  could  be  given.  In 
7S.  V.  Mayor  of  Hertford^  Lord  Raym.  426,  JJoft,  0.  J.,  speaks  of  this 
as  the  proper  form  of  judgment,  in  R.  v.  Bennet^{t)  Trin.  4  Geo.  I., 
the  judges  were  equally  divided  on  the  question ;  but  in  R,  v.  Pon%onr 
by^  M.  l9  Geo.  Ii.,  Say.  R.  245,  it  was  solemnly  determined,  that, 
unless  the  case  of  the  person  found  guilty  be  within  the  statute,  judg- 
ment of  ouster  ought  not  to  be  given,  m  It  has  also  been  expressly  de- 
cided, that,  unless  the  case  be  within  tne  statute,  judgment  for  co8ts(2;) 
ought  not  to  be  given. 

The  preceding  remarks  will  be  found  material,  inasmuch  as  there  are 
many  case  not  mentioned  in  the  statute,  in  which  informations  in  nature  of 
quo  warranto  will  lie ;  e,  g,y  it  will  lie  against  a  private  person  or  against 
a  corporation,  for  holding  a  market,  a  court-leet,  or  other  court,  or  for  ex- 
ercising any  other  franchise ;  that  is,  the  king's  attorney-general  may  ex- 
hibit informations  for  the  usurpation  of  these  franchises  upon  the  crown ; 
but  whether  informations  for  such  usurpations  can  be  granted  upon  the  ap- 
plication of  a  private  person,  is  a  question  which  has  not  hitherto  received 
a  solemn  determination.  The  point  underwent  considerable  discussion 
in  the  case  of  R.  v.  Marsden^  8  Burr.  1812;  1  Bl.  R.  579.     Tates^  J., 

(0)  R.  Y.  WarUnCf  2  M.  ft  S.  16, 

ip)  R.  y.  Corporation  of  Carmarthen^  2  Burr.  869. 
q)  Horn  y.  Cutler^  Company^  B.  B.,  E.  9  Qcto.  II.,  MS.  But  see  R,  y.  Highmore^  5  B.  ft 
A.  771,  where  it  was  holden,  that  an  information  may  be  granted  within  the  9  Ann. 
against  a  party  for  exercising  the  office  of  bailiff  in  the  borough  of  M.,  although  it  was 
not  a  corporate  office.  See,  howeyer,  this  case  explained  by  BayUy^  J.,  deliyering  judg- 
ment of  court,  in  R,  y.  JtKay^  5  B.  ft  G.  645,  where  it  was  holden,  that  the  proyisions 
of  the  statute,  as  to  writs  of  mandamus  and  quo  warranto  informations,  apply  wholly  to 
corporate  officer  in  corporate  placet.  Bee  also  R,  v.  Attwood^  4  B.  ft  Ad.  481 ;  I  Ney.  ft 
M.  286. 

(r)  Per  Lord  Tenterden^  0.  J.,  R,  y.  Ogden^  10  B.  ft  C.  233,  recognizing  R,  y.  Corpora^ 
Hon  of  Carmarthen,  2  Burr.  869. 

(•)  Per  Deniaon,  J.,  1  Burr.  403.  {t)  Cited  in  Say.  R.  247. 

{u)  See,  howeyer,  1  Burr.  402. 

(x)  R.  y.  WiUiame,  B.  R.,  M.  31  Geo.  H.,  1  Burr.  402 ;  1  Bl.  R.  93,  S,  C.  j  R,  y.  Walliej 
5  T.  R.  376 ;  R,  y.  JSaU,  1  B.  ft  0.  237 ;  R.  y.  JPKayf  6  B.  ft  C.  640. 

« 

(1)  See  ante,  p.  1166,  note  (2). 
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thought,  that  as  every  tisurpatioii  of  a  franchise  was  a  misdemeanoor, 
a  private  person  might  apply  as  for  the  misdemeanour;  but  he,  together 
with  the  other  judges,  declined  giving  any  fixed  opinion:  in  the  case  then 
before  the  court,  it  was  not  sfficiently  shown  that  there  had  been  as 

usurpation  ;*  the  court  therefore  refused  to  grant  the  infonm- 
[^1160]   tion  on  that  ground.     There  must  be  an  information  "^against 

each  person  to  enable  each  to  disclaim,  for  distinct  offices,  and 
the  court  will  not  consolidate  them.(y) 

By  the  suggestion  of  evil  counsellors,  and  in  order  to  increase  the 
power  and  influence  of  the  crown,  it  was  deemed  expedient,  in  the  lat* 
ter  end  of  King  Charles  the  Second's  reign,  to  new  model  the  corporate 
cities  and  boroughs.     Against  many  corporations,  (who  declined  sur- 
rendering their  charters  voluntarily,)  informations,  in  nature  of  quo 
warranto^  were  filed,  grounded  upon  the  notion  that  such  corporatioDS 
had  forfeited  their  franchises  through  neglect  or  by  abuse  of  them.  An 
information  of  this  kind  was  filed  against  the  corporation  of  the  City  of 
London.  The  charge  against  them  was,  that  they  had  forfeited  the  liberty 
of  being  a  corporation, — ^first,  by  making  a  by-law  for  the  levying  several 
sums  of  money  of  the  king's  subjects  coming  to  the  public  markets  within 
the  city  to  seU  their  provisions.     Secondly,  by  having  in  common  council 
voted  a  petition  to  the  king,  stating  that  by  the  prorogation  of  the  par- 
liament on  the  10th  of  Jan.  82  Car.  II.,  the  prosecution  of  the  publie 
justice  of  the  kingdom  had  received  interruption,  and  by  ordering  the 
said  petition  to  be  printed,  with  intention  that  it  should  be  dispersed 
among  the  king's  subjects,  to  induce  an  opinion  that  the  king,  by  pro- 
roguing the  parliament,  had  obstructed  the  public  justice,  and  to  indte 
the  king's  subjects  to  a  hatred  of  his  person  and  government,  and  to 
disturb  the  peace  of  the  kingdom.    The  case  came  before  the  court 
upon  demurrer,  which  was  joined  in  M.  T.  84  Car.  IL,  at  which  time 
Pemberton  was  C.  J.  of  the  King's  Bench ;  but  before  H.  T.,  when  it 
came  to  be  argued,  Sir  JE.  Saunders^  who  had  been  counsel  for  the 
crown  in  drawing  and  advising  upon  the  pleadipgs,  was  appointed  C.  J- 
of  the  King's  Bench,  in  the  room  of  P&mbertony(z)  who  entertained 
doubts.     It  was  argued  twice:   the  first  time  in  H.  T.  35  Car.  II., 
1682-8,  by  Fineh^  solicitor-general,  for  the  crown,  and  Sir  G.  Trdf, 
recorder  of  London,  for  the  corporation ;  the  second  time  in  £.  T.  S5 
Car.  II.,  1683,  by  Sir  iJ.  Sawyer,  attorney-general  for  the  crown,  P^ 
lexfen  for  the  corporation.    It  was  contenaed,  on  the  part  of  the  crovn, 
that  a  corporation  may  be  forfeited;  that  corporations  have  the  etioe 
creation  as  other  franchises,  and  subsist  upon  the  same  terms;  tbt 
there  is  a  trust  annexed  to  all  franchises,  that  they  be  not  abused;  tnd 
the  breach  of  them  is  a  forfeiture.     It  was  then  msisted  that  any  i^ 
of  the  mayor,  aldermen,  and  common-council,  in  common-council  asseiB- 
bled,  was  so  much  an  act  of  the  corporation  as  would  make  a  forfeiture; 
and  lastly,  it  was  urged,  that  the  acts  in  question  were  such  acts  ts, 
being  done  bv  the  corporation,  worked  a  forfeiture.     It  was  tirgosi, 

on  tne  part  of  the  corporation,  that  no  corporation,  since  tte 
[*1161]  foundation  of  the  monarchy,  had  ever  *yet  been  exposed  to 


I 


y)  JR.  r.  WarloWf  2  H.  4^  S.  75. 

g)  See  Barnet's  History  of  his  Own  Time,  vol.  ii.  p.  925,  ed.  12mo.  1725. 
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forfeitnrd,  and  tlie  tiling  itself  implied  an  absurdity;  that  a  corpora* 
tion  as  snch,  was  incapable  of  all  crime  and  offence,  and  none  were 
answerable  for  any  iniquity,  bat  the  persons  themselyes  who  com* 
mitted  it.  That  the  members,  in  choosing  magistrates,  had  intmsted 
them  with  legal  powers  only ;  and  where  the  magistrates  exceeded  those 
powers,  their  acts  were  void,  but  could  never  involre  the  body  itself  in 
criminal  imputation :  that  such  had  ever  been  the  practice  of  England, 
except  at  the  Reformation,  when  the  monasteries  were  abolished;  but 
this  was  an  extraordinary  case,  which  it  was  afterwards  thoujzht  neces- 
sary to  ratify  by  an  act  of  parliament:  that  corporate  bodies,  framed  for 
public  good,  and  calculated  for  perpetual  duration,  ought  not  to  be  anni- 
hilated for  the  temporary  faults  of  their  members,  who  might  themselves, 
without  injuring  the  community,  be  questioned  for  their  offences.  Judg- 
ment was  given  in  Trin.  T.  85  Car.  il.,  that  the  liberty,  privilege,  and 
franchise  of  the  mayor,  commonalty,  and  citizens,  being  a  body  politic 
and  corporate,  should  be  seized  into  the  kine's  hands  as  forfeited.  This 
was  a  great  extension  of  the  prerogative;  but  it  was  conceived  by  the 
king's  advisers,  that  the  example  of  this  proceeding  against  the  metro- 
pol£  might  have  an  effect  fas  in  fact  it  had)  upon  other  corporations; 
and  that  the  crown  would  oe  enabled,  upon  granting  new  charters,  to 
name  the  magistrates.  This  violent  exercise  of  the  prerogative,  as  far 
as  it  respected  the  City  of  London,  was  strongly  marked  by  stat.  2 
Will.  &  Ma.  sess.  1,  c.  8,  which  reversed  the  judgment,  and  declared 
that  the  mayor,  commonalty,  and  citizens  of  the  City  of  London,  should 
for  ever  continue  a  body  corporate  and  politic  in  re  facto^  et  nomine^ 
without  any  seizure  or  forejudger  of  the  said  franchise,  liberty,  and 
privilege,  or  being  thereof  excluded  or  ousted,  upon  any  pretence  of  any 
forfeiture  or  misdemeanour  any  time  theretofore,  or  thereafter  to  be  done, 
committed,  or  suffered. 


II.  In  tohat  Oa$e9  the  Court  will  grant  an  Informati(m  in  Nature  of 
Quo  Warranto^  p.  1161 ;  Of  the  Corporation  Act,  Stat.  18  Car. 
IL  Stat.  2,  e.  l,p.  1166;  Test  Aetj  26  Car.  II.  e.  2,  p.  1165; 
Repeal^  p.  1166. 

Having  thus  endeavoured  to  explain  the  eeneral  nature  of  the  quo 
warranto  information,  and  having  set  forth  the  alterations  made  by  the 
statute  of  Queen  Anne,  in  oases  relating  to  corporate  offices  and  fran- 
chises in  corporate  places,  I  shall  proceed  to  inquire,  what  the  nature 
of  the  office  must  be  for  the  usurpation  of  whicn  the  court  will  ^ant 
this  information.  In  the  case  of  U.  v.  Boylee^  Str.  886,  2  Lord  Kay- 
mond,  1559,  it  was  holden,  that  it  is  not  necessary  to  set 
forth  in  the  information  the  whole  constitution  of  '''the  place ;  ['*'1162] 
or  to  show,  whether  the  office  is  by  charter  or  prescription. 
If  it  be  alleged  to  be  an  office,  which  appears  upon  the  face  of  the 
information  to  concern  the  public,  this  is  sufficient  against  the  person 
who  usurps  it.  Hence,  the  court  permitted  an  information  to  be  exhib- 
ited against  the  defendant,  who  exercised  the  office  of  baliff  of  a  ville : 
because  it  appeared,  that  it  was  a  public  office,  and  concerned  the  gov- 
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ernment  of  the  ville,  and  the  administration  of  pablic  justice.  80,  A.e 
court  will  grant  an  information  in  the  nature  of  quo  warranto  against 
the  portreve  of  a  borough  and  manor,  who,  as  portreve,  is  returning- 
officer  of  the  borough. (a)  So,  against  a  person  claiming  to  have  a  n^t 
of  voting  by  virtue  ot  a  burgage  tenement«(i)  So,  againat  the  bwiff 
of  a  borough  and  manor,  who,  being  a  prescriptiTe  officer  and  member 
of  the  court-leet,  had  power  to  summon  and  select  the  jnrj;(^)  for 
such  discretionary  power  is  a  material  and  important  function  in  the 
administration  of  justice.(l)  So,  against  the  steward  of  a  Gourt-^Ieet.(<r) 
So,  against  the  constable  of  a  parish.(e)  There  must  be  an  user  as 
well  as  a  claim  of  a  franchise,  before  the  court  can  entertain  an  appli- 
cation for  an  information.(/)  As  to  what  shall  amount  to  an  user,  see 
B.  V.  Tate.{g){2)    Under  the  stat.  5*6  Will.  IV.  c.  76,(A)  (Municipal 


(a)  R,  X. 

(b)  Hars 


Mem,  3  T.  R.  596,  Boroagh  of  Fowey. 
Horsham  eate,  H.  30  Geo.  III.,  3  T.  R.  599,  n. 


(c)  H,  y.  Bingham^  2  Bast,  308,  Borough  of  Gk>sport. 

[d)  R.  ▼.  HuUt<m,  Str.  621.  U)  R,  v.  Oimdge,  Sir.  1213. 
(/)  R,  V.  Whitwellf  5  T.  R.  85,  recognized  in  Reff.  r.  P^iper,  7  A.  &  E.  745. 


(ff)  4 
ih)A 


East,  337. 
Amended  by  etat.  7  Will.  IT.  &  1  Yict  c.  78 ;  5  4  6  Vict.  c.  104 ;  6  &  7  Vict  c  89. 


(1)  It  appeared  in  this  case,  that  the  bailiff  was  not  entitled  to  anj  feeSr  8o  that  an 
action  for  money  had  and  received  could  not  have  been  brought  to  try  the  defendant's 
title ;  a  circumstance  which  seems  to  have  influenced  the  decision  of  the  court, 

An  information  in  the  nature  of  a  quo  warranto  was  granted  against  the  defendants, 
who  were  a  corporation,  for  having  been  engaged  in  banking,  whieh  thej  wen  im^ 
expressly  authorized  to  do  by  their  charter ;  the  legislature  having  passed  a  law  restnun- 
ing  corporations  from  banking  without  a  g^rant  from  the  legislature  for  that  purpose. 
The  People  v.  The  Utica  Ine,  Co.,  15  Johns.  Rep.  368.  If  the  legislature  restrain  the 
eiercise  of  a  common  right,  that  right  becomes  a  fWrnchiee.  For  the  proceedings  on  an 
Information  against  a  corporation  for  exercising  banking  privileges  without  charter,  aee 
People  V.  Niagara  Bank^  6  Cowen,  196.  Such  information  may  be  filed  against  it  by  its 
corporate  name.  lb.  People  v.  JIudton  Bank^  lb.  317.  The  judgment  is  a  judgment  of 
seizure.  lb.  And  see  the  remarks  of  Golden^  Senator,  in  The  Utica  Ins.  Co,  ▼.  Seetty  8 
Id.  721.  An  information  in  the  nature  of  a  writ  of  quo  warranto  under  the  revised 
statutes  of  New  York,  against  a  corporation  by  its  corporate  name,  admits  its  existeaec 
or  that  it  once  had  a  legal  existence.  People  v.  Renttelaer  and  Saratoga  R.  R,  0».,  15 
Wend.  113.  In  New  York,  a  ground  of  forfeiture  existing  at  common  law  against  a  cor- 
poration, may  be  insisted  on  although  not  embraced  in  the  39th  section  of  the  Rev.  SIil 
on  the  subject  of  information.     The  People  v.  Brittol  Turnpike  Co.j  23  Id.  222. 

(2)  In  New  York,  an  information  in  nature  of  a  quo  warranto  has  been  held  to  lie 
against  one  intruding  into  the  office  of  sheriff,  in  consequence  of  an  unlawful  decision  of 
the  county  board  of  canvassers  in  his  favor.  The  PeopU  v.  Van  Sfycky  4  Cowen,  297. 
So,  it  lies  against  persons  who  have  usurped,  or  intruded  into,  any  office  or  oiEccs 
created  for  the  government  of  a  corporation.  Tke  People  v.  TibbiU,  lb.  358.  In  Penn- 
sylvania, it  is  said  to  be  discretionary  with  the  court  to  grant  or  refiise  such  inibma- 
tion ;  and  it  seems  that  it  will  not  be  granted  when  it  cannot  be  brought  to  trial  before 
the  expiration  of  the  office.  Commonwealth  v.  Reigart,  14  S.  ft  R.  216;  People  r.  Svedt^i 
2  Johns.  184.  It  seems  that,  in  all  cases  where  a  charter  exists,  and  a  question  aiisei 
concerning  the  exercise  of  an  office  claimed  under  that  charter,  the  court  may,  in  its 
discretion,  grant  leave  to  file  an  information.  Commonwealth  Y.Arrisonj  15  S.  ft  R.  127^ 
Com.  V.  Greenj  4  Whart.  186.  But  where  the  case  is  of  little  import,  or  where  theiajniy 
is  of  a  private  nature,  permission  will  not  be  granted.  Commonwealth  ▼.  Arrigon,  15  S. 
ft  R.  127.  It  seems  that  an  information  will  not  be  granted  to  show  by  what  anthoritv 
a  person  exercises  the  office  of  minister  of  a  religious  society.  Commonwealth  ▼.  Mtrrag, 
11  Id.  73.  But,  in  Commomwealth  v.  Arriaon,  15  Id.  127,  it  was  held,  that  an  infonaa- 
tion  might  be  granted  against  certain  persons  for  exercising  the  office  of  Trustees  of  * 
Presbyterian  church.  In  Wallace  v.  Andereon^  5  Wheat  291 ,  it  is  laid  down  l^ytbe 
Supreme  Court  of  the  United  States,  that  a  quo  warranto  to  try  the  title  of  an  ofice 
cannot  be  maintained  except  at  the  instance  of  the  government;  and  if  issued  by  a 
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Corporation  Act,)  the  court  will  not  ^nt  a  quo  warranto  information, 
unless  it  be  shown  that  the  party  ib  in  ofiBce  de  facto;  and  for  this 
purpose  it  is  not  enough  if  the  affidavit  states  simply  that  he  has  ^^  ac- 
cepted the  office,"  without  specifying  the  mode  of  acceptance ;  although 
it  be  sworn  that  the  presiding  alderman  has  declared  the  party  dmy 
elected.(i)  But  where  the  amdavit  stated  that  the  party  had  taken 
upon  himself  the  office,  and  aeted  in  that  capacity,  and  had  been  seen 
present  at  meetings  of  the  council  acting  as  a  councillor,  though  the 
nature  of  the  acceptance  or  actinsr  was  not  further  specified,  and  though 
it  was  not  stated  that  he  had  made  the  declaration  under  the  50th  sec- 
tion of  the  5  &;  6  Will.  lY.  c.  76,  the  court  held  the  affidavit  sufficient.(it) 
Where,  in  an  application  for  a  quo  warranto  against  a  constable,  the 
affidavits  in  support  of  the  rule  stated  that,  for  fifty  years  back  and  as 
long  as  deponents  could  recollect,  there  had  been  a  custom  to 
elect  a  constable  in  a  ^particular  mode,  but  did  not  state  that  ['^'IISS] 
they  believed  such  custom  to  be  immemorial;  it  was  holden,(2) 
that  it  was  not  sufficient.  If  a  party(m)  has  been  ousted  of  an  office 
by  the  election  of  another  party  to  that  office,  (the  election  not  being 
merely  colourable,)  his  remedy  is  not  by  mandamus,  but  by  an  informa- 
tion in  the  nature  of  a  quo  warranto. 

By  rule  of  court,  (H.  T.  7  &  8  Geo.  IV.,  1827,)  reciting  that  vexa- 
tion  and  expense  had  been  occasioned  to  defendants,  by  the  practice  of 
raising  issues  upon  various  matters  distinct  from  the  ground  on  which 
the  information  was  granted  by  the  court;  it  was  ordered,  that  hence- 
forth the  objections  intended  to  be  made  to  the  title  of  the  defendant 
shall  be  specified  in  the  rule  to  show  cause;  and  no  objection,  not  so 
specified,  shall  be  raised  by  the  prosecutor  on  the  pleadings  without  the 
special  leave  of  the  court  or  some  judge  thereof.(n)  And  by  another 
rule  of  court,  M.  3  yict.,(o)  it  is  ordered,  that  no  rule  be  granted  for 
filine  an  information  in  nature  of  a  quo  warranto,  unless  at  the  time  of 
moving,  an  affidavit  shall  be  produced,  by  which  some  person  shall  de- 
pose, upon  oath,  that  such  motion  is  made  at  his  instance  as  relator,  and 
that  such  person  shall  be  deemed  to  be  the  relator  in  case  such  rule 
shall  be  made  absolute,  and  shall  be  named  as  such  relator  in  such 
information  in  case  the  same  shall  be  filed,  unless  the  court  shall  other- 
wise order.  Under  the  foregoing  rule  the  affidavit  must  state  at  whose 
instance  the  application  is  made;  it  is  not  sufficient  for  a  party  to  depose, 


! 


(0  Reg.  y.  SlatUfj  11  A.  &  E.  605 ;  3  P.  &  D.  263. 

k)  Reg,  ▼.  Qut^le,  11  A.  k  E.  608;  4  P.  &  D.  442. 

I)  R.  ▼.  Lansj  5  B.  &  A.  488. 

(m)  R.  V.  Mayor,  ^c,  of  Oxford,  I  Nev.  k  P.  474.  (n)  See  6  B.  &  G.  267. 

(o)  11  A.  ft  E.  2 ;  3  P.  ft  D.  1. 

private  individaal,  without  the  authority  of  the  goyernment,  it  cannot  be  Btistained, 
whateyer  may  be  the  right  of  the  prosecator  or  of  the  person  claiming  to  eiercise  the 
office.  The  same  doctrine  is  maintained  in  South  Carolina.  Cleary  y.  DeUeawline,  I 
M*Cord|  36 ;  People  y.  Rep,  Ib.  382,  note.  Bat  snch  information  may  be  filed  bj  the 
order,  and  under  the  direction  of  the  court ;  and  may  issue  against  an  officer  commis- 
sioned under  the  authority  of  the  state.    StaU  y.  DeUeeeelme^  lb.  52. 

An  information  in  the  nature  of  a  writ  of  quo  warranto  under  the  revised  statutes  of 
New  York,  against  a  corporation  by  its  corporate  name,  admits  its  existence  or  that  it 
once  had  a  legal  existence.    People  y.  Remeelaer  and  8ar<Uoga  R.  R.  Co,,  16  Wend.  113. 
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that  if  the  eonrt  grant  the  information,  it  is  his  intention  to  become 
really  and  bond  fiie  the  relator.(j9) 

If  the  motion  for  a  quo  warranto  be  made  on  the  affidavits  of  three 
persons,  two  of  whom  are  not  qnalified  to  be  relators,  the  information 
may  nevertheless  be  rranted,  if  the  third  party  be  unobjectionable  as  a 
relator,  though  his  iSldavit  does  not  show  sufficient  ground  for  the 
information.(^)  Any  inhabitant  of  a  borough  may  be  a  relator,  although 
he  is  not  a  burgess.(r) 

The  court  have  established  a  general  rule  to  guide  them  in  exercismg 
their  discretionary  power(l)  of  permitting  informations  in  nature  of  quo 
warranto  to  be  fifed,  that  tney  will  not  permit  one  corporator  to  object 
to  the  title  of  another,  if  he  has  concurred  in  the  election  of  that  other, 
or  acknowledged  his  title  by  acting  with  him ;  or  if  the  objection  that 
he  makes  to  the  title  of  that  other  be  equally  applicable  to  hia  own,  or 
to  the  title  of  those  under  whom  he  claims.(«)  It  is  a  valid 
[*1164]  objection(f)  to  a  relator  applying  for  a  quo  ^warranto  informa- 
tion  for  usurping  the  office  of  burgess  that  he  was  formerly 
present  at,  and  concurred  in,  the  election  of  another  burgess,  when  the 
objection  he  sought  by  the  application  to  avail  himself  of  was  taken 
and  overruled,  and  he  voted  for  the  party  then  elected.  But,  on  motion 
for  a  quo  warranto  against  a  capital  burgess,  on  the  ground  of  irrego* 
larity  in  his  election,  it  is  no  answer(u)  that  the  relator  frequently 
acted  with  the  party  against  whom  he  applies,  in  corporation  business, 
during  the  two  years  following  such  party's  election,  the  relator  not 
beinff  shown  to  have  concurred  in  that  election;  nor  is  the  relator  dis- 
qualified by  the  mere  circumstance  of  having  formerly  taken  part  in 
other  elections,  where  the  same  irregularity  as  now  complained  of  ex- 
isted, but  trcM  fiot  noticed*  It  is  not  competent  to  a  stranger  to  tbe 
corporation,  although  an  inhabitant  of  the  town,  to  impeach  the  title  of 
a  corporator,(d?]  unless  he  can  show  that,  as  an  inhabitant,  he  is  subject 
to  the  local  jurisdiction  of  the  body  corporate.  And  it  is  a  valid  objee- 
tion  to  a  relator,  that  he  was  present  and  concurred  at  the  time  of  die 
objectionable  election,  even  although  he  was  then  ignorant  of  the  objee- 
tion :  for  a  corporator  must  be  taken  to  be  cognisant  of  the  contents  of 
his  own  charter,  and  of  the  law  arising  therefrom.  The  principle  xs 
that  he  who  has  concurred  in  inducing  a  party  to  exercise  an  oflEice  can- 
not be  heard  on  an  application  to  turn  him  out  of  the  office.(y^  Hence, 
an  officer  who,  knowing  the  supposed  disquaUficationi  administered  tbe 

(p)  R.r.JTedsfe*ill  A.  4  E.  163;4P.  &D.  61.  Se9  B^r.Afidenon^  2Q.  B.  740;tfKi 
2  G.  J^  D.  113. 

[q)  R.  ▼.  Parry ^  6  A.  &  B.  810. 

\r\  Reg,  r.  Quayle,  11  A.  ft  K.  608 ;  4  P.  ft  D.  442. 

\*f  R,  V.  Cfudl^f  6  T.  R.  603,  Borough  of  Launceston. 

[<)  R,  T.  ParJ^  1  B.  ft  Ad.  690,  recognisuig  R.  v.  a^mmom^  4  T.  B.  233. 

(«)  R.  V.  BamBy^  1  B.  ft  Ad.  684. 

\x)  R.  T.  St.  Jokn^  B.  T.  52  Gko.  III.,  MS.,  Borongh  of  Wotton  Bassetl;  Jt  v.  Ee^ 
2  B.  ft  A.  344,  n. 

(y)  Per  Lord  JDmumm,  G.  J.,  in  R,  ▼.  Qremuy  2  Q.  B.  460;  2  O.  ft  D.  24. 


(1)  The  writ  of  quo  warranto  ia  a  writ  of  right,  and  will  not  be  '^granted"  hj  a  ceart 
on  application.  It  is  issued  as  a  matter  of  course.  Tht  Stmie  y.  St  L^mt  /at.  CV^  ^ 
MU.  330. 
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declaration  prescribed  by  sec.  50  of  stat.  5  &  6  Will.  lY.  c«  76,  to  the 
defendant,  cannot  be  heard  as  relator.  (2;)  Bat  a  person  who  is  estopped 
from  being  a  relator,  is  allowed  to  make  an  affidavit  in  the  rale  for  the 
qno  warranto,  (a)  The  court  will  not  make  the  rule  absolute,  where  the 
relator  appears  to  be  a  man  in  low  and  indigent  circumstances,  and  there 
are  strong  grounds  of  suspicion  that  he  is  applying,  not  on  his  own 
account,  or  at  his  own  expense,  but  in  collusion  with  a  stranger.(5)  It 
is  in  the  discretion  of  the  court  to  grant  the  information  or  not ;  and 
under  circumstances  tending  to  throw  suspicions  on  the  motives  of  the 
relator,  they  will  not  crant  it,  where  the  consequence  will  be  to  dissolve 
a  corporation.(<?)  It  has  been  generally  considered  as  a  rule  of  corpo- 
ration law,  that  a  person  is  not  to  be  permitted  to  impeach  a  title  con- 
ferred by  an  election  in  which  he  has  concurred,  or  the  titles  of  those 
mediately  or  immediately  derived  from  that  election.  (({)  Formerly, 
elections  under  the  presidency  of  a  bad  mayor  or  other  person  were 
void.  Hence  where  the  mayor,  who  presided  at  the  election 
of  a  new  mayor,  was  only  mayor  de  faetOy  *and  not  de  Jure^  [*1165] 
and  was  subsequently  removed  by  judgment  of  ouster ;  it  was 
holden,(^  that  the  election  of  the  new  mayor  was  void.  But  now,  by 
Stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  1,  no  election  of  any  person  into 
any  corporate  office,  which  shall  take  place  after  the  passing  of  this 
act,  [17th  July,  1887,]  shall  be  liable  to  be  questioned  by  reason  of  any 
defect  in  the  title  or  want  of  title  of  the  person  before  whom  such  elec- 
tion may  have  been  had,  provided  that  the  person  before  whom  such 
election  shall  be  had,  shall  be  then  in  the  actual  possession  of  or  acting 
in  the  office  giving  the  right  to  preside  at  such  election.  Every  corpo- 
rator must  be  presumed  to  be  conusant  of  that  which  has  recently  taken 
place  in  the  corporation  of  which  he  is  a  member,  unless  he  shows  the 
contr&ry.(/)  But  if  a  person  should  concur  in  an  election  in  ignorance 
of  some  fact  making  it  invalid,  and  should  afterwards  come  before  the 
court,  and  show  the  objection,  and  that  it  has  come  to  his  knowledge 
since  the  election,  and  that  it  is  a  matter  which  ought  to  be  inquired 
into,  the  application  might  be  heard.(^)  Where  a  rule  is  obtainea  upon 
the  ground,(A)  that  a  party  has  vacated  a  corporate  office  by  havine 
accepted  a  second  incompatible  office,  the  affidavits  must  show  a  valid 
appointment  to  the  second  office,  and  that  the  offices  are  incompatible. 
Where  different  persons  filling  two  offices  would  be  in  the  relation  of 
master  and  servant  to  each  other,  those  offices  cannot  be  held  by  the 
same  person.  But  there  is  nothing  inconsistent  in  one  member  of  a 
body  noting  down  the  acts  of  the  body.  Thus,  in  the  boroush  of  Car- 
marthen,(t)  the  offices  of  common  councilman  and  town-clerk  are  not 
incompatible. 

(z)  R.  V.  CfreenBf  ub.  iup,  (a)  R.  y.  Brame^  4  A.  &  E.  694. 

{b)  R.  Y.  Trevenen,  2  B.  &  A.  339,  Borough  of  HelleBton,  cited  and  distinguished  in  R. 
v.  Wakelinj  iB.k  Ad.  50. 

[e)  S.  C;  and  R,  y.  Taylor^  11  A.  &  B.  949. 
d\  Per  Abbott,  G.  J.,  in  R,  ▼.  Slythe,  6  B.  ft  G.  242. 
e)  R.  V.  Corporation  of  Bridgwater,  3  Doug.  379. 
[/)  R,  Y.  SlyihBj  6  B.  ft  G.  243. 

[g)  Per  Abbott,  0.  J.,  in  R.  v.  Sl^e,  6  B.  ft  G.  243.         (A)  R.  v.  Day,  9  B.  ft  G.  T02. 
(t)  R,  y.  JoM9, 1  B.  ft  Ad.  677. 
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By  the  Corporation  Act,  18  Car.  II.  stat.  2,  c.  1,  the  election  of  eor- 
porate  officers  who  had  not  taken  the  sacrament  within  one  year  next 
Defore  their  election,  was  declared  to  be  void.  By  the  Test  Act^(ib) 
every  person  admitted,  &;c.,  into  an  office,  civil  or  mUitary,  or  receiving 
any  pay,  &c.,  by  reason  of  any  patent  or  grant  of  his  majesty,  or  ad- 
mitted into  the  family  of  his  majesty,  was  required  to  taJ^e  the  oaths 
of  supremacy  and  allegiance  the  next  term,  and  subscribe  the  declara- 
tion against  transubstantiation ;  and  also  receive  the  sacrament  of  the 
Lord's  Supper,  according  to  the  usage  of  the  Church  of  England, 
within  three  month8(l)  auer  his  admittance  into  office,  in  some  public 
church,  upon  Sunday,  immediately  after  Divine  service  and  sermon. 
Persons  neglecting  Or  refusing  to  take  oaths  and  sacrament,  and  being 
convicted  of  executing  their  offices  after  such  neglect  or 
[  *1166  ]  refusal,  were  disabled(2)  *from  suing  either  at  law  or  in 
equity;  from  being  a  guardian,  executor,  or  administrator; 
from  being  capable  of  any  legacy,  or  deed  of  gift,  or  to  bear  any  office; 
and  forfeited  500Z.  Several  attempts  were  made  to  obtain  a  repeal  of 
the  Corporation  and  Test  Acts,  but  they  were  ineffectual  until  the 
year  1828,  when,  bv  stat.  9  Geo.  lY.  c  17,  such  parts  of  the  stats.  13 
and  25  Car.  II.  and  16  Geo.  II.  as  required  the  taking  the  sacrara^t^ 
were  repealed,  and  a  declaration  was  substituted  by  the  second  section 
of  that  statute  (9  Geo.  lY.  c.  17^,  in  lieu  of  the  sacramental  test,  whidi 
must,  within  one  calendar  montn(2)  next  before  or  upon  admission^  be 
made  and  subscribed  in  the  presence  of  the  proper  officer  (sect  3,) 
otherwise  the  election  b  void  (sect.  4.)  And  by  stat.  10  Geo.  lY.  c 
7,  s.  14,  any  subject  professing  the  Roman  Catholic  religion  may  be  a 
member  of  any  lay  corporation,  and  hold  any  civil  office  or  place  of 
trust  or  profit  therein,  and  do  any  corporate  act,  or  vote  in  any  corpo- 
rate election,  upon  taking  and  subscribing  the  oath  appointed  by  that 
act,  instead  of  the  oaths  of  allegiance,  supremacy,  and  abjuratioD. 
The  inconveniences  arising  from  the  Corporation  and  Test  Acts  have 
been  greatly  mitigated  by  annual  acts  of  parliament,  which  since  tbe 
year  1743(7n)  have  been  constantly  passed  for  the  indemnity  of  p^- 
sons  who  have  omitted  to  qualify  themselves  within  the  time  limited, 
and  for  allowing  further  time  for  that  purpose.    The  annual  Indemnity 

(k)  25  Car.  II.  c.  2,  b.  2,  A.  D.  1672. 

(l)  25  Gar.  11.  c.  2,  b.  5.  (m)  See  16  Geo.  11.  c.  30. 


il^  Enlarged  to  six  months  by  stat.  16  Geo.  II.  c.  30,  s.  3. 
2)  The  statute  does  not  give  the  party  elected  a  month,  at  aU  ereDts,  for  deeidisf 
whether  he  will  make  the  declaration  or  not,  bat  only  excuses  him  from  "inking  il  at 
the  time  of  his  admission,  if  he  has  made  it  within  a  month  before.  The  words,  '^apoa 
admission,"  mean  at  the  time,  and  not  within  a  reasonable  time  after ;  and  the  antboti- 
ties  who  admit,  may  prescribe  the  order  in  which  the  ceremonies  forming  parte  of  tte 
admission  shall  take  place.  Hence,  if  a  party  offers  himself  to  the  proper  cout  to  be 
admitted,  not  having  made  the  declaration  within  a  month  before,  and  being  a^«i 
whether  he  will  njake  it  or  not,  declines  to  say,  but  requires  the  court  to  admit  his, 
which  they  refuse,  the  election  is  thereupon  void,  and  a  precept  may  issue  for  a  aev 
election.  The  Quern  y.  Humpheryy  10  A.  &  E.  335.  But  where  a  town-clerk  had  been 
elected  to  hold  his  office  during  good  behaviour,  and  had  not  made  the  declaratiw  pre- 
scribed by  9  Geo.  IV.  c.  17,  s.  2  ,*  it  was  held,  that  as  having  been  an  officer  ck/ati»,  he 
was  entitled  to  compensation  under  the  5  j^  6  Will.  IT.  c.  76,  s.  66.  A.  t.  Msj/sr  «/ 
Cambridge,  12  A.  k  £.  702;  1  G.  ifc  D.  294. 
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Act  is  prospectlye  as  well  as  retrospective,  and  extends  to  those  who 
ma7  be  in  default  durine  the  time  for  which  it  is  made,  and  is  not 
limited  to  those  who  had  incurred  penalties  or  disabilities  before  it 
pas8ed.(n) 

Votes  given  for  a  candidate,  after  notice  of  his  being  ineligible,  are 
to  be  considered  as  thrown  away,  that  is,  as  if  the  persons  so  voting 
had  not  voted  at  all.(o)  In  such  case,  if  there  are  other 
^candidates,  who  are  dulv  qualified,  he  who  has  the  greatest  [  *1167  ] 
number  of  legal  votes  will  be  duly  elected :  but  until  he  be 
sworn  in,  the  oflSce  is  not  legally  filled  up  and  enjoyed  by  him,  within 
the  exception  of  the  annual  Indemnity  Act*  And,  therefore,  if  the 
disqualified  person  who  had  the  greatest  number  of  votes  be  sworn  into 
office,  and  afterwards  qualifv  himself  by  makine  the  declaration,  &c., 
within  the  time  allowed  by  the  Indemnity  Act,  he  is  thereby  recapaci- 
tated,  and  his  title  to  the  office  protected ;  such  office  not  having  oeen 
then  vacated  by  judgment,  or  legally  filled  up  and  enjoyed  by  another 
per8on.(j9)  Votes  given  before  notice  of  the  ineligibility  are  not  to  be 
considered  as  thrown  away.(9)(l) 


in.  Of  the  Limitation  of  Time  for  granting  an  Information^  jp.  1167 ; 
Stat.  6^7  Vict.  e.  89,  «•  ^9  for  expediting  certain  Proceedings 
hy  way  of  Mandamu%  and  Quo  Warranto^  p.  1168. 

In  the  year  1767,  in  the  WincheUea  cases,  the  Court  of  King's 
Bench  determined  that  the  period  of  possession  after  which  a  corpo- 
rator ought  not  to  be  disturbed,  by  any  information  in  the  nature  of  a 
quo  warranto  granted  under  the  discretion  of  the  court,  should  be 
twenty  years :  this  limitation  was,  in  the  year  1791,  by  rule  of  court, 
narrowed  to  six  years,  and  that  rule  was  afterwards  confirmed  by  stat. 
32  Geo.  III.  c.  08.  Where  a  rule  nisi  for  a  quo  warranto  information 
for  exercise  of  a  franchise  was  obtained  within  six  years  after  the 
earliest  time  at  which  the  defendant  appeared  to  have  exercised  it,  but 
the  motion  for  a  rule  absolute  was  not  made  till  the  six  years  had 

[ft)  In  re  Steavmuan^  2  B.  ft  0.  34. 

[0)  R,  T.  Sawkins,  10  East,  211 ;  R,  v.  Parrpf  U  Sast,  549. 
[p)  R,  ▼.  Parriff  14  Bast,  549.  {q)  R,  v.  Brid^e^  1  M.  ft  S.  76. 

(1)  The  Sapreme  Court  of  New  York  denied  an  application  for  an  information  in  the 
nature  of  a  quo  warranto,  where  it  appeared  that  the  time  of  office  would  expire  before 
the  legal  proceedings  could  be  determined,  obserring  that  the  court  had  a  discretion  to 
grant  motions  of  this  kind,  or  to  refuse  them,  if  no  sufficient  reasons  appear  for  allowing 
this  mode  of  proceeding.  The  People  r.  Sweating ^  2  Johns.  Rep.  184 ;  CommonweaUh  v. 
Aiheam,  3  Mass.  Rep.  286  ;  Commonwealth  ▼.  Reigart^  14  S.  ft  R.  216.  But  see  The  People 
y.  Tibb^^  4  Oow.  368.  On  an  Indictment  for  an  assault  on  an  alderman  in  the  execu- 
tion of  the  duties  of  his  office,  the  right  of  the  prosecutor  to  the  office  cannot  be  ques- 
tioned on  the  indictment,  and  the  court  will  suspend  the  judgment  and  put  the  defend- 
ant to  an  information  in  the  nature  of  a  writ  of  quo  warranto.  Com,  v.  Baehe,  cited  in 
M^Kim  T.  Somere^  1  Penn.  303.  So  where  a  turnpike  company  had  opened  a  road  with- 
out making  leg^  compensation  to  the  owners  of  the  soil,  the  court  denied  an  appli- 
cation for  an  ii^ormation  in  the  nature  of  a  quo  warranto,  saying,  that  trespass  was  an 
adequate  remedy,  and  tJiat  the  public  were  not  interested  in  the  controyersy.  The  People 
y.  The  BUledale  and  Chatham  Turnpike  Co.j  2  Johns.  Rep.  190. 
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expired,  the  court  discharged  the  rale ;  holding,  that  it  iraa  too  late, 
by  Stat.  82  Geo.  III.  c.  58,  s.  1,  to  file  the  infonDation.(r)  By  atat.  7 
Will.  IV.  1 1  Vict.  c.  78,  s.  28,  [17th  July,  1837,]  erery  application 
to  the  Court  of  King's  Bench,  for  the  purpose  of  calling  upon  any  per* 
son  to  show  by  what  warrant  he  claims  to  exercise  the  office  of  laayor, 
alderman,  councillor,  or  burgess,  in  any  borough,  shall  be  made  before 
the  end  of  twelve  calendar  months  after  the  election,  or  the  time  when 
the  person  aminst  whom  such  application  shall  be  directed  shall  hare 
been  disqualified,  and  not  at  any  subsequent  time.  The  stat.  6  &;  7  Vict, 
c.  89,  recites,  that  doubts  had  arisen  whether,  notwithstanding  this  en- 
actment, applications  in  the  nature  of  quo  warranto  might  not  still  be 
successftdly  made  against  any  person  holding  the  office  of  mayor,  on 
the  ground  that  such  mayor  was  not  duly  qualified  to  be  so  elected  mayor, 
by  reason  of  some  defect  or  informality  in  his  previous  election 
[*1168]  to  the  office  of  alderman  or  councillor;  although  ^more  than 
twelve  calendar  months  might  have  elapsed  since  such  election 
to  the  office  so  alleged  to  have  been  informal  or  defective,  and  likewise 
against  other  corporate  officers  upon  grounds  of  the  like  nature ;  and 
then  goes  on  to  enact.  That  no  election  of  any  mayor  of  any  of  the 
boroughs  named  in  schedules  (A.)  and  (B.)  of  stat.  5  &  6  Will.  IV.  c. 
76,  or  in  any  borough  to  which  a  charter  of  incorporation  may  have 
been  or  may  be  hereafter  granted  under  the  provisions  of  that  act  and 
of  the  secondly  recited  act,  or  either  of  them,  which  has  already  taken 
place,  or  shall  hereafter  take  place,  shall  be  liable  to  be  questioned  by 
reason  of  a  defect  in  the  title  of  such  person  to  the  office  of  alderman 
or  councillor  to  which  he  may  have  been  previously  elected,  unless  ap- 
plication shall  have  been  made  to  the  Court  of  Queen's  Bench,  calling 
upon  such  person  to  show  cause  by  what  warrant  he  claims  to  exercise 
such  office  of  alderman  or  councillor,  within  twelve  calendar  months 
after  such  his  election  to  the  said  office  of  alderman  or  councDlor ;  and 
that  from  and  after  the  passing  of  this  act  every  election  heretofore 
made,  or  hereafter  to  be  made,  to  the  office  of  mayor,  alderman,  coun- 
cillor,  or  any  other  corporate  officer  in  any  of  the  boroushs  aforesaid, 
which  shall  not  be  or  have  been  called  in  question  by  such  application 
to  the  court  of  Queen's  Bench  within  twelve  calendar  months  from  such 
election,  shall  be  deemed  to  have  been  to  all  intents  and  purposes  a 
good  and  valid  election. 

By  section  4,  No  proceeding  commenced  before  the  pasaing  of  this 
act,  and  still  pending  in  the  Court  of  Queen's  Bench,  against  any  pei^ 
son  claiming  to  be  mayor  or  alderman  of  any  of  the  aforesaid  boroughs, 
upon  any  ground  which  before  the  passing  of  this  act  would  have  been 
sufficient  to  invalidate  the  title  of  such  person,  but  which  after  the 
passing  of  this  act  would  not  be  sufficient  for  that  purpose,  ahall  after 
the  passing  of  this  act  be  further  prosecuted :  Provided  always,  that 
the  prosecutor  or  relator  shall  be  entitled  to  receive  from  the  defendant 
in  every  such  p'toceeding  all  such  costs,  to  be  taxed  as  between  attorney 
and  client,  according  to  the  practice  of  such  court,  as  have  been  bond 
fide  incurred  by  such  prosecutor  or  relator  in  such  proceeding  before 
the  passing  of  this  act. 

(r)  Reg.  t.  Earru^  11  A.  &  E.  518 ;  3  P.  &  D.  266. 
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The  5th  section^  after  reciting,  that  it  is  expedient  to  ren  der  cer- 
tain proceedings,  by  way  of  quo  warranto  and  mandiunus,  so  far  as  the  j 
affect  corporate  offices  in  boroughs,  more  summary  'and  ezpeditious, 
enacts.  That  in  all  cases  of  intended  application  to  the  Court  of  Q.  B., 
either  for  a  mandamus  to  proceed  to  an  election  of  any  corporate  officer 
or  officers  in  any  of  the  aforesaid  boroughs,  or  for  an  information  in 
the  nature  of  a  quo  warranto  against  any  person  claiming  to  be  a  cor- 
porate officer  of  and  in  any  of  the  said  boroughs,  it  shall  be  lawful  for 
the  party  intending  to  make  such  application,  to  give  notice  in  writing 
thereof  to  the  party  to  be  affected  thereby  at  any  time  not 
lees  than  ten  days  ^before  the  day  in  the  said  notice  sp^ified  [  *1169  ] 
for  making  such  application ;  in  which  notice  shall  bo  set 
forth  the  name  and  description  of  the  party  by  whom  such  application 
will  be  made,  together  with  a  statement  of  the  grounds  thereof,  and  at 
the  same  time  to  deliver  with  such  notice  a  copy  of  the  affidavits 
whereby  the  application  will  be  supported ;  and  thereupon  it  shall  be 
lawful  for  the  said  last-mentioned  party  to  show  cause  in  the  first  in- 
stance against  such  application ;  and  if  no  sufficient  cause  be  shown,  it 
shall  be  lawful  for  the  Court  of  Q.  B.,  on  proof  of  the  due  service  of 
saeh  notice  and  statement,  and  of  the  delivery  of  copy  of  such  affidavits, 
as  may  be  used  for  the  purpose  of  supporting  such  application,  to  make 
the  rule  for  such  mandamus  or  information  absolute,  if  the  said  court 
shall  so  think  fit  in  the  first  instance;  a^d  also,  if  they  shall  so  think 
fit,  to  direct  that  any  writ  of  mandamus  thereby  ordered  to  be  issued 
shall  be  peremptory  in  the  first  instance ;  and  also  that  the  venue 
in  any  information  thereby  ordered  to  be  filed,  shall  be  laid  in  the 
County  of  Middlesex,  or  in  the  City  of  London,  and  that  the  issue  or 
issues  of  fact  thereon,  if  any,  shall  be  tried  at  the  sittings  at  Nisi  Prius 
of  the  said  Court  at  Westminster,  or  in  London,  by  a  jury  of  the  same 
county  or  city  respectively. 


rV.  Of  the  Construction  of  Charters^  and  of  the  Operation  and  Effect 

of  a  New  Charter. 

Contemporaneous  usase  has  always  been  considered  as  of  great  im- 
portance in  the  construction  of  charters :{%)  not  that  usage  can  overturn 
the  clear  words  of  a  charter;  but  if  they  are  doubtful,  the  usage  under 
the  charter  will  tend  to  explain  the  meaning  of  them,  {t)  If  a  corporation 
has  franchises  and  privileges  by  grant  or  prescription,  and  afterwards 
they  are  incorporated  by  another  name,  as  if  they  were  '^  the  bailiffs 
and  burgesses '  before  and  afterwards  they  are  to  be  styled  ^^  the  mayor 
and  commonalty;"  yet  the  newly-named  body  shall  ei^joy  all  the  fran- 
chises, pivileges,  and  hereditaments,  which  the  old  corporation  had  either 
by  grant  or  prescription.(u)  Where  the  king  grants  a  charter  to  a  cor- 
poration, there  being  a  prior  charter  existing  at  the  time,  the  new  char- 

(«)  Per  Lord  Kenyony  0.  J.,  delivering  opinion  of  court,  R,  ▼.  BdMngtr^  4  T.  R.  S21. 
(t)  Per  Lord  Mm^fieldj  G.  J.,  in  R,  t.  Varlo^  Gowp.  260. 
(u)  4  Bep.  7?)  b. ;  per  Cur,,  Haddock's  CMe,  1  Ventr.  355. 
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ter  is  void  ah  initio;  because  two  corporations,  for  the  same  parposes  of 
government,  cannot  exist  within  one  and  the  same  place,  and  at  one 
and  the  same  time.fx)  Where  a  corporation  takes  its  rise  from  the 
king's  charter,  the  kmg  by  granting,  and  the  corporation  bj  accepting, 

another  charter,  maj  alter  it:  becanse  it  is  done  with  the  oon- 
[*1170']   sent  of  all  the  parties  who  are  competent  to  '^'consent  to  the 

alteration.  But  the  constitntion  of  a  corporation,  as  settled 
b J  act  of  parliament,  cannot  be  varied  bj  the  acceptance  of  any  charter 
inconsistent(y)  with  it.  A  corporation  cannot  accept  a  part  of  the 
charter  and  not  the  whole.  VerTcUes,  J.,  in  B.  v.  Spencer ^  HiL  6  Greo. 
m.  B.  R.  ^^  An  acceptance  of  a  charter  is  like  an  attornment  to  a 
grant,  which  cannot  be  limited  or  qualified."  Per  Powell,  J.,  in  case 
of  MalYMlury  Corporation,  Serjt.  Hill's  MSS.  vol.  22,  p.  271. 

By  the  Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76,  &  1,  so 
much  of  all  laws,  statutes,  and  usuages,  and  of  all  charters,  grants,  and 
letters  patent,  relating  to  the  several  boroughs  named  in  the  schedules 
A.  and  B.,  as  are  inconsistent  with  that  act  are  repealed.  This  statute 
has  been  amended  by  a  subsequent  act,  7  Will.  IV .  k  1  Vict,  c  78,(«) 
which  enacts,  (a)  that  after  the  passing  of  this  act,  [17th  July,  1837,] 
in  case  no  election  shall  be  made  of  any  mayor,  or  any  of  the  aldermen, 
councillors,  or  other  corporate  officers  in  any  borough  in  the  said 
schedules,  upon  the  day  or  within  the  time  appointed  by  the  Municipal 
Corporation  Act,  or  by  this  act,  for  any  such  election  beiif^  made,  shall 
afterwards  become  void,  whether  such  omission  or  avoidance  shall  h^ 
pen  through  the  default  of  the  officer  who  ought  to  preside  at  such 
election,  or  by  any  accident  or  other  means,  the  corporation  shall  not 
thereby  be  deemed  to  be  dissolved  or  disabled  from  electing  such  mayor, 
alderman,  or  councillor,  or  other  corporate  officer,  for  the  future;  bat 
in  any  case  where  no  such  election  shall  be  made,  the  election  for  any 
such  mayor,  &c.,  may  be  had  and  proceeded  with  upon  the  day  next 
after  the  day  on  which  such  election  ought  to  have  been  made,  unless 
such  day  shall  happen  to  be  on  a^  Sunday,  and  then  on  the  Monday 
following. 

While  a  corporation  exists  capable  of  discharging  its  functions,  die 
crown  cannot  obtrude  another  charter  upon  them.(i)(l)  It  is  competent 
to  them,  either  to  accept  or  reject  the  proffered  charter.  A  charter  cannot 
be  partially  accepted,  whether  it  be  a  charter  of  creation,  or  granted  to 
a  pre-existing  corporation.(c)  If  there  be  an  old  charter  surrendered^ 
but  the  surrender  is  not  inrolled,  and  a  new  charter,  in  consideration  of 
the  surrender,  granted,  the  second  charter  is  void.(<2)  And  if  there  be 
any  other  persons  named  in  the  new  charter  who  were  not  in  the  old, 
any  law  made  by  them  is  void ;  because  they  act  under  a  void  charter; 

(x)  R,  V.  Ameryj  D.  P.,  20  April,  1790,  2  Bro.  P.  C.  366,  Tomlins's  ed. 
(y)  S,  T.  MUUr,  6  T.  R.  268. 

(2)  And  bj  Stat.  5  A  6  Vict.  o.  104 ;  and  6  A;  Y  Vict.  c.  89.  (a)  Sect  25. 

(b)  Lord  Kenyofiy  C.  J.,  R.  v.  Fatmore^  3  T.  E.  240. 

(e)  R.  y.  Weatwood,  4  B.  Ic  C.  Y81.    Judg:ment  affirmed  od  error,  D.  P.,  Jaly  2l8t,  1S30« 
*l  Bingh.  1,  Boroagh  of  Chepping  Wycomb. 
(d)  R,  T.  Otboume,  4  East,  335. 

(1)  See  Dartmituth  College  y.  Woodward^  4  Wheat.  318. 
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but  otherwise  if  the  members  nominated  are  the  same  as  in  the  old 
charter,  because  then  they  act  by  their  first  charter,  which 
still  remains  good.(e)  "''Upon  a  quo  warranto  against  the  town  ['''1171] 
of  Liskeard,  in  the  reicn  of  Charles  the  Secona^  they  surren- 
dered their  charter,  imch  was  not  inroUed  until  the  reign  of  King 
James  the  Second;  who,  in  consideration  of  the  surrender,  granted  a 
new  charter  to  them.  It  was  holden,  that  the  second  charter,  being  in 
consideration  of  a  void  surrender,  was  also  yoid.(/)(l) 

Where  an  application  is  made  to  the  court  for  a  mandamus,  to  direct 
the  filling  up  of  any  vacancies  in  a  definite  inte^al  part  of  a  corpora- 
tion, the  court  will  require  strong  grounds  to  induce  them  to  refuse  the 
writ,  on  account  of  the  great  inconvenience  which  may  follow  from  the 
not  filling  up  such  vacancies,  and  the  risk  of  dissolving  the  corpora- 
tion.(^)  The  court  will  grant  a  rule  for  an  information  in  nature  of 
quo  warranto,(A)  at  the  suit  of  a  private  relator,  against  an  individual 
member  of  a  corporation,  on  grounds  a£fectine  his  individual  title,  al- 
though the  affidavits  on  which  the  rule  is  moved  disclose  matter  tending 
to  dissolve  the  corporation.  When  a  corporation  is  reduced  to  such  a 
state  as  to  be  incapable  of  continuing  its  existence,  and  of  doing  any 
corporate  act,  it  is  extinct  as  a  body  corporate.  In  such  case,  it  is  com- 
petent to  the  crown  to  renovate  it,  by  granting  a  new  charter  to  the 
remaining  members  of  the  old  corporation,  in  conjunction  with  others, 
or  to  others  alone.(t)  It  is  not  necessary  that  this  charter  should  be 
accepted  by  a  majority  of  the  remaining  members  of  the  old  corpora- 
tion: it  is  sufficient  if  it  be  accepted  by  a  majority  of  the  grantees. 
Where  a  charter  is  silent  as  to  the  mode  of  continuing  the  succession,  a 
corporation  has  a  right  of  necessity j  or  an  incidental  power,  to  continue 
itself,  and  to  make  reasonable  by-laws  for  that  purpose;  as  by  election. 
Where,  however,  there  is  a  provision  of  such  a  nature  as  is  calculated 
€U  all  times  to  continue  the  succession,  without  ever  proceeding  by  way 
of  voluntary^  election,  that  may  afford  a  eround  for  presuming  that  vol- 
untary elections  were  meant  to  be  excluded;  but  where  there  is  no  pro- 
vision affording  a  supply  of  burgesses  to  tJiat  eztenty  the  corporation  has 
the  right  of  proceeding  by  election. 

By  the  Municipal  Corporation  Act,(i)  after  the  passing  of  this  act, 
9th  September,  1885,  no  person  shall  be  enrolled  a  burgess 
of  *any  borough  for  the  pupose  of  enjoying  the  rights  confer-  [*1172] 
red  for  the  first  time  by  this  act,  in  respect  of  any  title  other 
than  by  occupancy  and  payment  of  rates(Z)  within  such  borough,  ac- 
cording to  the  meaning  and  provisions  of  this  act.     The  rate  must  be 


i: 


r«)  Btdl^  T.  Palmer,  12  Mod.  247  ;  Salk.  190,  8,  0. 

;/)  P^er  Y.  Drnniif  12  Uod.  263.  (ff)  R.  t.  Mayor  of  Oraimpond,  6  T.  R.  301. 

(A)  R,  T.  White,  1  Key.  A  P.  84 ;  6  A.  ft  £.  613,  recognized  in  i2.  r.  Parry,  %  A.  k  E. 
820. 


(t)  R,  Y.  Poitnore,  3  T.  R.  199.  (k)  6  k  6  Wm.  lY.  c.  76,  B.  13. 

(l)  See  R.  y.  Mayor  ofLiehfidd,  2  Q.  B.  693 ;  2  G.  ft  D.  10. 


(1)  The  itat.  7  Will.  IV.  ft  1  Vict.  c.  78,  s.  49,  empowers  the  crown,  upon  the  petition 
of  the  inhabitant  householders  of  any  borough,  to  grant  to  them  a  charter  of  incorpora- 
tion. See,  as  to  the  construction  and  effect  of  this  statute,  BuUtr  v.  Chapman,  8  M.  ft 
W.  1,  recognised  in  R«x  y.  Boucher,  3  Q.  B.  641. 
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paid  by  the  party's  own  act;  it  is  not  sufficient  that  another  person, 
without  his  authority,  pays  the  rates  for  him.(m)  A  municipal  corpora- 
tion cannot  enter  into  a  contract  to  pay  a  sum  of  money  out  of  the  cor- 
porate funds  for  the  making  of  improvements  within  the  boroagh,  ex- 
cept under  the  common  seal.(n) 

!By  the  same  act,  5  &  6  Will.  IV.  c.  76,  s.  52,  if  any  person  holding 
the  office  of  mayor,  alderman,  or  councillor,  shall  be  declared  bank- 
rupt, or  shall  apply  to  take  the  benefit  of  any  insolvent  act,  or  shall 
compound  by  deed  with  his  creditors,  or,  being  mayor,  shall  be  abaent 
for  more  than  two  calendar  months,  or,  being  an  alderman  or  councillor, 
for  more  than  six  months  at  one  and  the  same  time,  unless  in  the  case 
of  illness,  from  the  borough,  such  person  shall  thereupon  immediately 
become  disqualified  and  snaJl  cease  to  hold  the  office,  and  in  case  dT 
of  such  absence,  shall  be  liable  to  the  same  fine  as  if  he  had  refnsed  to 
accept  the  office,  and  the  council  thereupon  shall  declare  the  office  to  be 
void.  A  bankrupt  uncertificated  at  the  time  of  election  is  not  disquali- 
fied from  being  elected  a  councillor  under  this  act.  The  disqualifica- 
tion exists  only  where  the  bankruptcy  occurs  during  the  holding  of  the 
office.((>) 

The  28th  section  of  this  act  and  the  58th  section  of  the  stat.  3  &  4 
Vict.  c.  108,  enacted,  that  no  person  should  be  qualified  to  become  a 
councillor  or  alderman  of  a  borough  who  was  interested  in  any  contract 
with  the  council  of  the  borough,  although  the  contract  were  made  befoi^ 
the  passing  of  5  4;  6  Will.  IV.  c.  76.(p)  By  a  late  statute,  6  t  6  Vict 
c.  104,  s.  1,  the  word  '^  contract,"  in  these  enactments,  shall  not  extend 
to  any  lease,  sale  or  purchases  of  any  land,  tenements  or  hereditir 
ments,  or  to  any  agreements  for  any  such  sale,  lease  or  purchase,  or  for 
the  loan  of  money,  or  to  any  security  for  the  payment  of  money  only.(}) 
By  the  72nd  section  of  the  stat.  5  &  6  Will.  IV.  c.  76,  the  body  cor- 
porate are  trustees  or  commissioners  for  executing,  by  the  town-council, 
the  powers  and  provisions  of  all  acts  of  parliament,  of  which  powers 
and  provisions  the  old  body  corporate,  or  any  of  the  members 
[*11783  thereof,  in  *their  corporate  capacity,  were  sole  commisaionen 
or  trustees  before  the  election  of  the  town-counoil.(r) 


V.  By-Law^, 

Every  corporation  has  power  to  make  by-laws*  This  power,  like  the 
power  of  suing,  or  the  capacity  of  being  sued,  is  included  in  the  very 
act  of  corporation;  and  it  is.  not  necessary,  although  usual,  for  the 
crown  to  confer  this  power  in  express  term8.(«)    It  is  incident  to  the 

(fii)  R,  T.  M.  of  Bridgnorthf  10  A.  k  E.  66. 

(n)  Mayor,  ^e.,  of  Ludlow  y.  CharUon,  6  M.  A  W.  815.  See  anU^  p.  YO,  u  to  caaaeef 
exception  to  the  rale  of  law  requiring  contracts  entered  into  bj  corporationa  to  be  entered 
into  under  seal ;  such  as  retainer  by  parol  of  an  Inferior  serrant,  tbe  doing  of  acta  Teiy 
Arequentlj  recurring,  or  too  insignificant  to  be  worth  the  trouble  of  affixing  the  comnMn 
seal;  and  on  the  same  principle,  the  power  of  accepting  bUls  of  exc-hange  and  iseeieg 
promissory  notes  bj  companies  incorporated  for  the  purposes  of  trade,  enls^  p.  322. 

(o)  R.  y.  Chitiy,  1  Ney.  &  P.  78;  5  A.  A;  E.  609. 

(p)  R.  y.  Wm,  York,  2  Q.  B.  847  ;  2  G.  A  D.  105. 

(q)  See  Simpton  y.  Ready ^  11  M.  A;  W.  344. 

(r)  StanOand  y.  Hopkins,  9  M.  ft  W.  178.  (<}  Hob.  211. 
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whole  body  of  eyery  oorporsktion ;  and,  therefore,  if  a  eharter  giye  to  a 
select  body  power  to  make  by-lawB  tonching  certain  matters  therein 
specified,  that  does  not  take  away  from  the  body  at  large  their  inci* 
dental  power  to  make  by-laws  touching  other  matters  not  specified  in  the 
charter. (^)  Where  the  corporation  is  by  charter,  such  by-laws  may  be 
made  as  will  enforce  the  end  of  the  charter  in  a  way  more  convenient,  and 
tending  more  to  the  care  and  good  government  of  the  society,  than  what 
the  charter  has  prescribed.  Hence,  where  it  is  directed  by  the  charter, 
that  the  mayor,  or  aldermen,  or  other  principal  officers  shall  be  chosen 
by  the  burgesses  or  commonalty  at  large,  the  corporation  may,  by  com- 
mon assent,  for  the  purpose  of  avoiding  popular  confusion,  make  a  by. 
law,  restraining  the  power  of  election  to  a  select  number  of  burgesses 
or  commonalty  ;(te)  that  is,  where  the  right  of  election  is  given  to  a 
whole  class  of  men,  they  may  restrain  it  to  a  pwpt  themselves ;  but 
where  a  corporation  consists  of  several  integral  parts :  as^  1st,  the 
mayor ;  2ndly,  the  aldermen ;  Srdly,  the  commonalty ;  and  the  ri^ht 
of  election  is  given  to  the  three  parts  conjointly,  a  by-law  excluding 
one  integral  part  from  the  right  of  election,  e.  g.^  the  commonalty,  is 
void.(ir)(l) 

By  the  Municipal  Corporation  Aet,(y)  the  council  of  any  of  the 
boroughs  mentioned  in  the  schedules  of  that  act,  are  empowered  to 
make  such  by-laws  as  to  them  shall  seem  meet  for  the  good  rule  and 
government  of  the  borough,  and  for  the  suppression  of  all  such  nuisances 
as  are  not  already  punishable  in  a  summary  manner,  by  virtue  of  any 
act  in  force  throughout  such  borough,  and  to  appoint  such  fines  as  they 
shall  deem  necessary  for  the  prevention  of  such  ofTences,  under  certain 
limitations. 

In  order  to  give  validity  to  corporate  acts,  it  is  essentially  necessary 
in  all  cases  where  by  the  constitution  of  the  corporation  there  is  a 
definite  body,  who  form  a  integral  part  of  the  corporation, 
^Ist,  that  a  majority  of  that  defimte  body  should  existf^  at  [*11743 
the  time  when  any  corporate  act  is  to  be  done.  Hence,  ii  an 
integral  part  of  a  corporation  is  reduced  by  the  death  of  its  members,  so 
that  there  does  not  any  longer  remain  a  majority  of  such  integral  part, 
there  is  an  end  of  the  corporation.(a)  2ndly.  That  a  majority  of  that 
body  mu.«t  attend  the  assembly,  where  such  act  is  to  be  done.(2)  It  is 
not,  however,  necessary,  when  met,  that  there  should  be  a  majority  of 
each  of  the  integral  parts,  to  give  validity  to  the  corporate  act ;  it  is 
sufficient  if  it  be  done  by  a  majority  of  the  whole  when  so  properly  as^ 

(<)  B.  v.  Wettwood^  4  B.  ft  0.  781.  JndgmaQt  ftifinned  oa  finrot^I).  P.  2l8t  July,.  1830, 
7  Bingh.  1,  Borough  of  Ohepping  Wjcomb. 

(ti)  Case  of  CorporatioDB,  4  Bep.  77,  b.  See  also*  jffoMer  V.  J^auttonj  1  Sir.  314 ;  S,  v. 
BM,  13  Bait,  375. 

(x)  R,  V.  Mead,  4  Bvrr.  3S15,  Borough  dHeLrton*        (^)  6  Ar  6  WiU.  ly.  c.  76,  a  00. 

(z)  R,  T.  Morria,  4  Bast,  17. 

(a)  Lord  Kmffon,  G.  J.,  R,  v.  Oramj>ondf  6  T.  B.  303^ 

(1}  See  In  re  St.  Mary's  Chureh,  7  S.  ft  B.  517 ;  Com.  r.  Claghom,  1  Harris,  133. 

(2)  6j  Stat  5  ft  6  WiU.  FV.  c.  76,  s.  69,  all  acts  required  by  virtue  of  this  act  to  be 
done  bj  the  council  of  anj  borough,  shall  be  done  and  decided  by  a  majority  of  the 
councillors  present ;  the  whole  number  present  not  being  less  than  one-third  part  of  Ihe 
number  of  the  whole  council. 
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sembled.(&)  ^^  It  has  now  been  for  many  years  an  established  priiKnple 
in  corporation  law,  that  if  an  election  is  to  be  made  by  a  definite  body 
alone,  or  by  a  definite  together  with  an  indefinite  body,  a  majority  of  the 
definite  body  must  be  present.  The  general  rule,  however,  that  a  ma- 
jority of  each  definite  part  of  the  elective  body  ^all  be  present  at  the 
election,  does  not  apply  to  all  corporations :  e.  </•,  it  does  not  apply  to 
Queenboroo^h ;  for,  from  the  pecohar  constitution  of  that  cofporation,(<7) 
the  application  of  the  rule  would  lead  to  an  absurdity  or  impossibility.'* 
In  the  case  of  an  election  to  an  office  by  a  select  body,  it  is  not  neces- 
sary in  the  notice(<2)  to  them  to  state  the  purpose  of  the  meeting.  If 
corporate  acts  are  to  be  done  by  a  select  number  of  members  iqK>n  a 
particular  day,  all  who  have  a  right  to  be  present  in  that  assembly 
ought  to  be  summoned,  and  to  have  notice  that  they  are  to  meet  on  the 
business  (it  is  not  necessary  to  specify  what  business)  of  the  oorpora- 
tion.(l)  This  rule  admits  of  no  exception,  unless  in  the  case  where  a 
member  has  absolutely  deserted  the  town,  by  absenting  himself  and 
removing  his  f amil  v  out  of  the  town.  It  must  be  an  entire  departure  from 
the  place ;  for  if  the  person  has  a  house  and  family  in  a  corporate  town, 
though  he  be  abroad  at  the  time  of  holding  the  assembly,  whether  for 
his  health,  his  diversion,  or  upon  business,  ne  ought  to  be  summoned. 
When  the  notice  is  regularly  given,  a  majority  have  power  to  do  any 
corporate  act — ^but  if  the  whole  assembly  meet  by  accident,  they  ma^ 
proceed  on  business,  provided  thev  are  unanimous :  but  otherwise  it 

is,  if  any  one  member  oi  the  corporation  dissents,  he  has 
[*1175]  *an  absolute  negative.(6)    But  where  the  charter  is  silent  on 

the  subject,  previous  summons  is  only  necessary  for  the  pur- 
pose of  preventing  an  election  from  taking  place  by  surprise,  t.  «.  by 
some  of  the  electors,  without  due  means  of  attendance  upon  that  occa- 
sion being  equally  afforded  to  all  the  others.  Hence,  where  the  whole 
corporation  are  summoned  for  a  particular  purpose  («•  ^.,  to  receive  the 
resignation  of  a  common  councilman,)  a  select  bod^  who  are  allpremiKt 
and  consentinoj  mav,(/)  at  the  same  meeting,  without  any  particular 
summons  to  them  for  that  purpose  in  their  select  capacity,  proceed  to 
an  election  of  a  common  councilman,  in  the  place  of  the  other  resigned; 
the  power  of  election  being  in  such  select  body,  and  the  charter  not 
requiring  any  previous  summons.  When  a  meeting  for  election  or 
a  motion  takes  place  on  a  day  not  appropriated  to  that  purpose  by  the 
constitution  of  the  borough,  notice  must  be  given  to  all  the  members. 
Where  the  custom  was  to  serve  a  personal  notice  on  all  the  remdent 
burgesses ;  it  was  holden,(^)  that  a  qualification  of  the  custom,  that  an 
accidental  omission  to  serve  a  burgess  was  not  a  violation  of  it,  was  bad 
in  law.  It  is  essential  to  the  valicuty  of  a  by-law,  that  it  should  be  ccm- 
sistent  with,  and  that  it  should  not  be  repugnant  to,  or  contradict,  the 
charter ;  for  in  a  case  where  the  charter  directed  tiiat  the  mayor  and 

[b)  R.  T.  BeOrvnger,  4  T.  R.  819 ;  J2.  v.  MOUr,  6  T.  R.  268. 

\e)  R,  Y.  Qrwt,  8  B.  ik  G.  869.  {d)  R,  r.  PuUfwd,  8  B.  It  C.  350. 

U)  Per  Lord  Mardwcke^  0.  J.,  in  £.  y.  KynatUm^  6.  R.,  T.  8  it  9  <}eo.  11.,  MS. 
[/)  R.  v.  Theodorick,  8  Bast,  543.  (g)  R.  y.  Lamghom,  4  A.  it  B.  53& 

(1)  See  the  notice  of  meetings  of  the  council  required  bj  the  Municipal  Goipontiea 
Act,  5  ft  6  WUL  IV.  c.  76,  s.  69. 
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aldenneiiy  or  the  major  part  of  them,  should  yearly  nominate  four  of 
the  burgesses,  or  inhabitants^  to  the  commonalty  at  large,  out  of  whom 
they  were  to  elect  one  to  be  mayor,  and  who,  at  the  end  of  his  year, 
was  to  be  an  alderman  ;  it  was  holden,  that  a  by-law,  providing  that  an 
{Merman,  who  was  an  inhabitant,  might  be  -elected  mayor,  was  bad, 
inasmuch  as  it  was  inconsistent  with  the  charter;  because  it  was  not 
intended,  that  aldermen  who  were  to  nominate  the  candidates  for  the 
mayoralty,  and  who  were  to  commence  aldermen  by  serring  the  office 
of  mayor,  should  be  chosen  mayors,  because  they  happened  to  be  in- 
liabitant8.(A)  A  by-law,  though  made  by  the  whole  body,  if  it  narrow 
the  number  of  those  out  of  whom  the  election  is  to  be  made,  is  void. 
Hence,  where  the  power  of  electing  the  mayor  was  given  by  the  char- 
ter, to  the  mayor,  burgesses,  and  commonalty,  who  were  to  choose  the 
mayor  oiU  of  the  burgeesesy  and  a  by-law  directed,  that  the  mayor  and 
common-council,(l)  or  the  major  part  of  them,  of  which  the  mayor 
-Wfis  to  be  one,  should  elect  one  of  the  eommonrcouneil  to  be  mayor  :(2) 
it  was  holden,  that  such  by-law  was  bad ;  because  it  was  competent 
to  a  corporation  to  make  such  ordinances  only  as  are  for 
*the  better  government  of  the  corporation ;  and  the  present  [*1176] 
by-law  was  prejudicial,  inasmuch  as  it  confined  their  ^oice ; 
for,  on  the  terms  of  the  charter,  they  were  at  liberty  to  choose  out  of  the 
burgesses  at  large.  And  Lee,  C.  J.,  observed,  that  a  corporation  eould 
not  alter  the  charter  as  to  the  persons  eligible,  neither  could  they  set  up 
another  government  than  the  charter  had  prescribed.(t)  So  a  b^-law 
extending  the  number  of  persons  eligible,  if  it  varies  the  constitution  of 
the  corporation  as  prescribed  by  the  charter  is  bad.(i)  And  upon  the 
same  principle,  a  by-law  directing  that  no  person  shall  he  elected  mayor 
a  second  time  within  six  years,  has  been  holden  to  be  void.(Z)  A  by- 
law made  by  a  part  of  the  corporation  to  deprive  the  rest  of  the  right  of 
electing,  without  their  assent,  is  bad.  Hence,  where  by  the  charter  the 
power  of  electing  common  councilmen  was  given  to  the  mayor,  jurats, 
and  commonalty,  and  a  by-law  was  made  by  the  mayor,  jurats,  and 
common-council,  restraining  the  election  of  common  councUmen  to  the 
mayor,  jurats,  such  of  the  commonalty  as  were  of  the  common  council^ 
ana  sixty  others,  who  were  senior  common  freemen ;  the  by-law  was 

(A)  R.  T.  Tucker,  B.  14  Geo.  II.,  MS.  Sexjt.  HiU,  toI.  27,  p.  184,  Borough  of  Weymouth. 
Affirmed  D.  P.  1742. 

(t)  R.  T.  PhUUpt,  Mayw  of  Carmarihen,  H.  22  Geo.  II. ;  Trin.  22  k  23  Geo.  IL,  MS. ; 
and  Bull.  N.  P.  211,  S.  C,  cited  in  3  Burr.  1836,  1838,  1839.(3) 

{k)  R.  v.  Bumttead,  2  B.  A  Ad.  699.  See  R.  v.  Attwood,  4  B.  ft  Ad.  481 ;  1  Kev.  ft  M. 
286. 

(/)  R,  r.  Mayor  of  Cambridge,  H.  23  Geo.  III.,  MS. 


(1)  The  charter  contained  a  proyision,  that  the  corporation  might  elect  out  of  the 
burgesses  twenty  to  be  common-council.    MS. 

(2)  See  the  case  of  the  Commonwealth  T.  Woelper,  3  S.  ft  B.  29,  where  it  was  held,  that 
a  corporation  might  by  a  by-law  gire  to  the  president  the  power  of  appointing  inspec- 
tors of  the  corporate  elections,  and  might  also,  by  a  by-law,  define  tiie  nature  of  the 
tickets  to  be  used,  and  the  manner  of  voting. 

(3)  ^^  This  case  was  argued  several  times,  and  settled  the  point,  that  the  number  of 
the  eligible  cannot  be  narrowed,  although  on  the  authority  of  the  case  in  4  Rep.  78,  the 
number  of  electore  may/'    Per  BuUer,  J.,  in  R.  y.  Mayor  of  Cambridge^  abi  n^. 
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faolden  to  be  bftd.(m)  A  bj-law  cttinot  expUn  &  doubtfol  oh&rter ;  if 
there  be  bjxj  ambiguity  on  the  face  of  the  cnarter,  it  is  the  proyince  of 
the  court  to  expound  it.(n)  A  by-law  which  giTes  a  yoiee  in  the  election 
to  any  perscm  to  whom  it  was  not  given  by  the  conatitutioii  of  the 
borough,  is  bad.(o)  It  remains  only  to  observe,  that  a  by-law  may  be 
good  in  part,  and  bad  in  part,  provided  the  two  parts  are  entire  and  dis- 
tinct from  each  other.(p)  Although  there  do  not  remain  any  traces  of  a 
by-law  in  the  corporation  books,  and  although  there  cannot  be  any  proof 

given  of  the  loss  of  it,  yet,  upon  evidence  of  constant  iffiaee, 
[*1177]  a  jury  may  be  directed  Ho  presume  its  ezi6tence.(a)     See  M. 

V.  Seadj  4  Burr.  2518,  and  jB.  v  Birdy  13  East,  368,  where 
defendants  pleaded  a  by-law  not  now  extant  in  writing.  Sixty  yeara* 
usage  has  been  considered  as  evidence  of  a  by-law.(r} 


YI.  Cf  the  Inspection  of  the  Reeorde  of  the  OorporatUmt, 

Every  member  of  the  corporation  has,  as  such,  the  right  to  inspect 
lite  books  belonging  to  the  corporation  for  any  matter  that  ooncems 
himself,  although  the  corporation  are  not  parties  to  the  dispute  wMdi 
renders  the  inspection  necessary;  but  the  court  will  not  grant  the  role 
generally,  but  only  to  inspect  the  particular  book  in  which  the  infiwiiia- 
tion  sought  for  is  to  be  found.(8)  The  85th  section  of  the  Municipal 
Corporation  Act(t)  directs  that,  when  councillors  are  elected,  '^t&e 
mayor  shall  cause  the  voting-papers  to  be  kept  in  the  office  of  town- 
clerk  during  six  calendar  montns  at  the  least  after  every  such  election; 
and  the  town  clerk  shall  permit  any  burgess  to  inspect  the  voting-papen, 
on  payment  of  Is.  for  every  search."  Under  the  foregoing  clause,  the 
town-clerk  is  not  compellable  to  allow  two  persons  at  onoe  to  inqwet 
the  voting-papers,  or  to  give  two  of  them  to  one  person  at  the  ssine 
time.  But  he  is  bound(u)  to  allow  any  voter  who  brings  a  list  of  Us 
own  to  compare  it  with  the  papers  produced  by  the  town-derk,  snd 
mark  it  according  to  what  he  nnds  there.  In  an  action  for  the  bresek 
of  a  by-law  restraining  persons  from  exercising  trades  within  the  limita 
of  a  corporate  city,  unless  they  become  freemen,  the  court  will  eompd 
the  corporation(a;)  to  allow  the  defendant  to  inspect  the  by-law  in  tke 

[m)  je.  y.  CiUhtUh,  Common  CvwieOmati  ofMaidtUm^  B.  T.  8  Geo.  III.,  4  Burr.  2204.(1) 

fn)  R.  y.  Tucker,  E.  14  Geo.  II-i  B.  B.,  MS.  (o)  R,  t.  Bird,  13  East)  387. 

[p)  Adm.  per  Lord  Kmyan,  0.  J.,  in  R.  y.  lUhermen  iffFavenkam,  8  T.  B.  365. 

[q)  See  2  Yea.  330. 

(r)  Per  Lord  Man^d,  0.  J.,  in  Ptrkm  v.  MaHir,  Wta-dm^  jv.,  qftJu  Cwt^ai^  ^(^ 
Urt  tfi  HdUamhire,  in  tkt  County  of  York,  21  MS.  Serjeant  HiU,  p.  66. 

(t)  R,  v.  Howtmen,  in  N.  npon  T.  Str.  1228.  And  see  R,  t.  MerdtmU  TMsrt'  Omb^  S 
B.  *  Ad.  129,  ant9,  p.  1084. 

(0  5  ft  6  WiU.  IV.  c.  76.  («)  Per  Cur,,  R.  y.  AmoU  4  A.  &  B.  663. 

{%)  HarrUon  y.  WOiiami,  3  B.  ft  0. 162. 

(1)  See  also,  R,  y.  S^foneer,  3  Burr.  182T,  fthe  same  corporation,)  where  a  bj-liv 
excluding  all  the  commonalty,  except  such  as  kad  senred  the  office  of  churchwardeBisd 
oyerseer  for  one  year,  was  holden  yoid ;  inasmiich  as  it  superadded  a  qnallScatioB  aot 
required  hj  tiie  charter,  and  whioh  had  no  relation  to,  or  connection  with,  tiidr  ooipo- 
rate  character  or  capacity. 
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eorpomtioti  books.  But  noir ,  by  the  Mimicipal  Corporation  Act,  (s.  14) 
notwithstatidixig  any  eostom  or  by-law,  every  person  in  any  borough 
may  keep  any  shop  for  the  sale  of  all  lawful  wares  and  merchandizes 
by  wholesale  or  retail  mid  use  every  lawful  trade^  Jcc.^  for  hire,  gain, 
sale,  or  otherwise  within  any  borough. 


Vn.  Of  the  Phadingt. 

A  quo  warranto  being  in  the  nature  of  a  writ  of  right,  the  defendant 
.  cannot  plead  any  plea,  except  to  justify  or  disclaim.(y)    Henee 
he  cannot  plead  not  guilty  .(is)    In  like  manner  he  cannot  Upload  [*1178] 
nan  U8urpavitj{a)  or  that  he  did  not  usurp  the  office  in  question. 
This  appears  from  the  nature  of  the  ohar^,  which  calls  on  the  defend- 
ant  to  show  by  what  authority  he  exercises  the  office  in  question,  to 
which  charge  the  pleas  of  not  guilty  and  nan  uturpavit  do  not  aflford 
an  answer.    By  stat.  82  Creo.  ill.  c.  68,  s.  1,  the  defendants  to  any 
information  in  the  nature  of  a  qiM  tffarrantaj  for  the  exercise  of  any 
office  or  franchise  in  any  city,  borou^,  or  town  corporate,  whether 
exhibited  with  leave  of  the  court  or  by  his  majesty's  attorney-general, 
or  other  officer  of  the  crown  on  behalf  of  his  majesty,  and  each  and 
every  of  them,  severally  and  respectively,  may  plead,  that  he  or  they 
had  first  actually  taken  upon  themselves,  or  held  or  executed,  the  office 
or  franchise  which  is  the  subject  of  such  informaticm,  six  years(l)  or 
more  before  the  exhibiting  of  such  information,  such  six  years  to  be 
computed  from  the  day  on  which  such  defendant  w(z$  actually  admitted 
and  ewam  %nta{b)  such  office  pr  fk'anchise;  which  plea  may  be  pleaded 
either  singly,  or  together  ynitk  such  plea  as  they  might  have  lawfully 
pleaded  before  the  passing  of  this  act,  or  such  several  pleas  as  the 
court,  on  motion,  shall  allow;  and  if,  upon  the  trial  of  such  informa- 
tion, the  issue  joined  upon  the  plea  atoreeaid  shall  be  found  for  the 
defendants,  or  any  of  them,  he  or  they  shall  be  entitled  to  judgment, 
and  to  such  costs  as  they  would  by  law  have  been  entitled  to,  if  a  ver- 
dict and  judgment  had  been  given  for  them  upon  the  merits  of  their 
title.     The  second  section  provides,  that  the  prosecutor  may  reply  a 
forfeiture,  surrender,  or  avoidance,  by  the  defendant,  of  the  office  or 
firanchise  happening  within  six  years  before  exhibiting  of  the  informa- 
tion, whereon  the  defendant  may  take  issue,  and  shall  be  entitled  to 
costs  in  manner  aforesaid.     The  preceding  statute  having  been  made 
tn  pari  materid  with  stat.  9  Ann.  c.  20,  is  confined  to  corporate  offi- 
cers.((?)    But  the  defendant  is  entitled,  by  this  act,  to  plead  several 
pleas,  although  the  limitation  of  time  does  not  form  the  subject  of  one 
of  his  pleas.  ^    Where  the  plea  consists  of  several  facts^  from  which 

M  Per  ffoU,  C.  J.,  12  Mod.  225.  («)  lb, 

[aS  Queen  y.  Blagdm^  10  Mod.  296.  (b)  See  R*  t.  Brooke j  8  B.  ft  G.  323. 

[e)  R,  T.  Richardeon^  9  East,  469,  recognised  in  R,  y.  JfJ^oy,  5  B.  ft  C.  646,  6. 
[d)  R,  v.  Autridge^  8  T.  R.  46*7. 

(1)  By  7  Will.  IV.  ft  1  Vict.  c.  78,  s.  23,  proceedings  by  quo  warranto  against  mayoffi 
ftc,  mnst  be  commenced  within  twelye  months.  See  anU^  s.  III.  p.  1167 ;  and  see  stat. 
6  ft  7  Vict.  c.  89,  8.  5,  ante^  p.  1168. 
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the  defendant  infers  that  he  is  entitled  to  the  office,  the  replication  maj 
contain  a  denial  of  any  of  the  facts  stated  in  the  plea;  bnt  if  it  contain 
merely  a  denial  of  the  inference  drawn  by  the  defendant  from  those 
facts,  it  will  be  bad ;  for  that  amounts  merely  to  a  denial  of  the  law ; 
for  the  judges  are  to  determine  whether  the  inference  drawn  by  the 
defendant  is  fairly  drawn.     In  an  information  against  the  defendant 

for  nsurpinff  the  office  of  portreve,  defendant  showed  a  title, 
[*1179]   and  conclnded  his  plea,  ^^and  so  *he  says  that  he  did  not 

usurp  in  manner  and  form  as  in  the  said  information  is  alleged  ;'* 
the  coroner  replied,  that  he  did  usurp  in  manner  and  form,  &c.  The 
replication  was  adjudged  to  be  bad.(e)(l) 


YIII.  Evidence. 


Corporation  books  are  generally  allowed  to  be  given  in  evidence, 
when  they  have  been  publicly  kept  as  such,  and  the  entries  made  by 
the  proper  officers ;(/)  not  but  that  entries  made  by  other  persons  may 
be  good,  as  if  the  town-clerk  be  sick,  or  refuse  to  attend ;  but  then  the 
circumstances  under  which  the  entries  have  been  made  must  be  proved. 
Corporation  books  being  of  a  public  nature,  examined  copies  of  the 
entries  therein  may  also  be  given  in  evidence:  and  consequently  llie 
court  will  not  enforce  the  production  of  the  original  books,(^)  unless 
it  appear  to  be  necessary  that  they  should  be  inspected  on  account  of 
a  rasure,  new  entry,  or  the  like,  which  must  be  verified  by  affidavit 
An  entry  in  the  public  books  of  a  corporation,  is  not  evidence  for  them,(A) 
unless  it  be  an  entry  of  a  public  nature.  The  deed  of  a  corporation 
cannot  be  given  in  evidence,  without  some  evidence  that  the  seal  affixed 
to  it  is  the  seal  of  the  corporation.  It  is  not  necessaiy  to  prove  the 
seal  of  a  corporation  in  the  same  manner  as  the  seal  of  an  individutl, 
by  producing  the  witness  who  saw  the  seal  affixed;  but  when  an  instru- 
ment having  a  seal  affixed  to  it,  purporting  to  be  a  corporate  seal,  is 
produced  in  evidence,  it  is  necessary  to  prove  that  the  seal  is  the  seal 
of  the  corporation,  if  there  be  any  doubt  about  it,  otherwise  any  instru- 
ment with  a  seal  to  it  might  be  produced  in  court  as  an  instnuncBt 
sealed  by  the  corporation,  (t) 

In  quo  warranto  for  exercising  the  office  of  mayor,  upon  issue  joined, 
that  U.,  the  presiding  officer  at  defendant's  election,  was  not  dien 
mayor;  the  title  of  H.  to  be  mayor,  and  not  merely  whether  he  was 
mayor  de  faetOy  is  put  in  issue  ;(&)  and  evidence  was  holden  to  be 

(e)  R.  V.  Portreve  n^fHonUon  in  Devaruktre^  E.  1  €ko.  I.  MS. 
?/)  Per  Cur,f  R,  v.  Mothereell,  1  Str.  93. 
\g)  Broecu  t.  Mayor y  4*6.,  of  London^  1  Str.  307. 
[A)  Marriage  t.  Lawrence^  3  B.  ft  A.  142. 
't)  Per  Lavfrence^  J.,  Moieee  y.  ThomUm^  8  T.  R.  307. 

\k)  R.  y.  W,  Smith,  5  If.  ft  S.  271.    But  see  7  Wm.  IV.  ft  1  Vict  c  78,  8. 1,  «il<, 
p.  1165. 


(1)  Amendments  are  allowed  at  the  conn's  discretion.  CwmmtrnweaUk  y.  (^r  ^ 
Whart.  228.  The  want  of  a  yenue  is  cured  by  yerdict.  Bank  of  Vmceimte  y.  TU  Sts^t, 
1  Blackf.  267. 
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admissible,  to  show,  that  H.  had  not  been  lawfully  elected ;  H.  being 
then  dead,  bnt,  before  his  death,  an  information  haying  been  filed  against 
him  for  usurping  the  office.  A  regular  usage  for  twenty  years,  unex- 
plained and  uncontradicted,  is  sufficient  to  warrant  a  jury  in  finding  an 
immemorial  cnstom.(2)  A  custom  for  the  steward  of  a  court-Ieet  to 
nominate  certain  persons  to  the  bailiff,  to  be  summoned  on  the  jury,  is 
a  good  custom.(9n) 

*A  judgment  of  ouster  may  be  given  in  evidence  to  prove  [*1180] 
the  ouster  of  a  third  person,  by  whom  the  defendant  was 
admitted.  In  a  ^uo  warranto  to  try  defendant's  right  to  be  a  bailiff  of 
Scarborough  ;(n)  m  setting  out  his  right,  he  showed  his  own  election 
under  Batty  and  Armstrong,  two  former  bailiffs,  alleging,  that  at  the 
time  of  his  election  they  were  bailiffs.  Among  many  other  issues  the 
coroner  took  this,  that  Batty  and  Armstrong  were  not  bailiffs,  as  alleged 
in  the  plea.  The  proof  of  this  issue  lying  upon  the  defendant,  he  gave 
general  evidence  of  the  election  and  right  of  Batty  and  Armstrong. 
And  to  encounter  that,  the  prosecutor  gave  evidence  of  the  custom  of 
the  borough  of  electing  bailiffs,  and  produced  a  record  whereby  judg- 
ment of  ouster  was  given  against  Batty  and  Armstrong,  to  remove  them 
from  the  office,  as  not  being  duly  elected  to  it.  And  it  beins  objected 
on  the  trial,  that  this  record  ought  not  to  be  read  against  the  defendant, 
and  the  judge  having  allowed  it  to  be  read,  and  left  the  whole  evidence 
on  both  sides  to  the  jury,  to  consider  whether  these  persons  were  bailiffs 
or  not,  and  the  issue  being  found  for  the  king,  defendant  moved  for  a 
new  trial;  1st,  because  tms  record  was  re%  inter  alios  aeta^  to  which 
the  defendant  was  neither  party  nor  privy,  and  so  illi  nocere  non  debuit: 
although  the  judgment  should  have  been  obtained  by  default,  misplead- 
ing ignorance  of  their  case,  or  even  by  collusion,  as  the  defendant  was 
a  stranger  to  it,  he  by  law  could  not  be  let  in  to  prevent  any  of  those 
inconveniences,  and  therefore  it  ought  not  to  have  been  admitted  as  any 
evidence  against  him,  but,  in  the  trial  of  his  right,  should  have  been 
totally  rejected.  2ndly,  that  the  instances  where  records  between  other 
parties  have  been  read,  are,  in  cases  of  general  customs,  as  in  the  Oity 
of  London  v.  Clerke^  Carth.  181,  where,  in  a  demand  of  toll,  verdicts 
against  other  persons  were  read  against  the  defendant,  and  were  un- 
doubtedly good  evidence,  amounting  to  no  more  than  payment  of  the 
toll  by  strangers,  which  is  always  allowed  as  evidence  to  prove  a  custom. 
But,  in  this  instance,  the  record  was  read  to  a  single  fact,  tfiz.  the  elec- 
tion, which  the  law  does  i^ot  allow.  Look  v.  Norbome^  8  Mod.  141 ; 
where  it  is  expressly  laid  down,  that  none  can  be  bound  by  a  verdict 
against  another  that  is  not  party  or  privy  to  it;  as  the  neir  of  the 
ancestor,  or  the  like.  2ndly,  That  this  record,  as  read,  must  neces- 
sarily be  conclusive  evidence,  and  could  not  by  law  be  left  to  the  jury, 
as  a  matter  that  they  could  find  against.  Kecords  are  of  so  hish  a 
nature,  that  there  can  be  no  averment,  much  less  parol  proof  admitted 
against  them :  and,  therefore,  to  say  that  the  whole  evidence  was  left 
to  the  jury,  was  impossible ;  and  the  rather,  because  the  credit  of  a 
record  ought  not,  in  any  case,  to  be  submitted  to  them.     On  the  other 

(J)  R.  T.  Joliffe,  2  B.  ft  0.  54.  (m)  lb, 

(»)  JR.  y.  ffebden,  D.  12  Qeo.  II.,  MSS. 
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side  were  cited  Trimls  per  Pus,  206;  Skin.  15,  Braunketr.  Sir  BAeii 
Aikin$y  irhere  a  nonBoit  agftiast  a  predeoeflsor  in  die  same  office  wm 

read  aninat  a  Stteoe8a<Hr9  because  he  came  in  priTitji  m  u 
[^1181]   heir  under  an  ancestor.    So  in  MumbaU  v.  ^JVmon,  apon  a 

traverse  to  the  return  of  a  mandamus^  to  swear  plaintiff  i 
burgess  of  Calne,  on  nan  fuit  eUetUi^  a  judgment  of  ouster  against  one 
of  tne  plaintiff's  electors  was  given  in  evidence  against  the  plaintiC 
So  Mien.  18  G^«  I.,  tiie  King  v.  JBuleaekj  on  a  trial  of  quo  warranto 
to  try  defendant's  right  to  be  a  mayor  of  Southampton,  a  judgmem  of 
ouster  against  his  predecessor  was  read  against  him.    Besides,  it  wu 
objected,  that  several  other  material  issues  were  found  against  the 
defendant;  and,  therefore,  though  this  evidence  ought  not  to  hare  bees 
given,  yet  the  party  ought  not  to  have  a  new  trial.    Fer  Ow.   This 
evidence  seems  to  have  been  rightly  admitted.     The  defendant  haa 
made  the  title  of  Batt;^  and  Armstrong  part  of  his  right;  and  if  k 
gives  evidence  of  the  right  of  their  election,  can  that  be  better  dis- 
proved than  by  a  judgment  of  ouster,  wherein  such  election  is  declared 
to  be  void  7    Indleed,  this  evidence  was  not  of  itself  conclnaiTe,  bot 
might  have  been  repelled  by  proving  fraud,  neglect,  or  any  other  cir- 
cumstance which  would  have  abated  the  weight  of  the  judgment  And 
if  anything  of  that  kind  had  appeared,  the  force  of  it,  as  to  the  deftaid* 
ant,  would  have  been  greatly  lessened.    But  what  makes  this  case  still 
plainer  is,  that  defendant,  by  his  plea,  makes  title  under,  and  tak« 
upon  himself  to  justify,  their  election;  and  therefore  0!]^ht  to  be  bound 
by  what  has  been  transacted  by  them.     And  if  this  evidence  hsdbeen 
erroneously  admitted,  yet  here  are  many  more  issues  found  against  bin, 
to  which  no  objection  is  made;  and  being  any  of  them  saffideDtto 
entitle  the  crown  to  a  judgment  of  ouster  against  defendant,  there  a 
no  colour  to  grant  a  new  trial  on  this  point.     And  for  these  reasons  it 
was  denied.    But  although  a  ludgment  of  ouster  against  one  ooipors- 
tor  is  admissible  against  anotner,  deriving  title  through  him,  it  is  not 
conclusive.^o)    The  insertion  of  the  name  of  a  town  in  schednk  (A.) 
of  the  Mumcipal  Corporation  Act,  is  primd  facie  evidence  of  the  exist- 
ence of  a  municipal  corporation  tliere,  but  may  be  rebutted  b^evidoioe, 
that  the  name  had  been  inserted  in  the  act  by  mistake;  as  in  thecsie 
of  Gate8head.(p) 


IX.  Judgment* 

By  Stat.  0  Ann.  c.  20,  s.  5,  it  is  enacted  and  declared^  That  in  ctfe 
any  person,  against  whom  any  information,  in  the  nature  of  >  <I^ 
warranto,  shall  be  exhibited  in  any  of  the  said  courts,(l}  shall  be  foa^ 
or  ac^udged  guilty  of  an  usurpation,  or  intrusion  into,  or  nnlavfiilif 
holding  and  executing  any  of  the  said  offices  or  francbisc^ 
[*1182]  *it  shall  be  lawful  for  the  said  courts  respectively,  a«  ^^"^ 
give  judgment  of  oueter  against  such  person  from  any  of  ^ 

(0)  R.  T.  Qrimti^  6  Burr.  2698.  {p)  JB.  v.  QretM,  1  Ner.  *  P-  ^^• 

(1)  Coart  of  Kin^s  Bench,  courts  of  sessiom  of  counties  pAktme,  or  courd  of  V^ 
sessions  in  Walos* 
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offices  or  franoluBes,  as  to  fine  such  person  for  his  usurping,  &c.y 
any  of  the  said  offices  or  franchises;  and  the  said  courts^  respectively, 
may  ^re  judgment,  that  the  rehitor  shall  recoyer  his  costs  of  such  pro- 
secution :  ana  if  judgment  shall  be  given  for  the  defendant,  in  such  in- 
formation, he  shall  recover  his  costs  against  such  relator;  such  costs  to 
be  levied  in  manner  aforesaid.  In  an  information  against  defendant 
for  exercising  the  office  of  mayor  of  Fenryn,  it  appearei^  that  by  the  let- 
ters patent  of  incorporation  it  was  directed,  that  ike  mayor  elect,  before 
he  should  be  admitted  to  execute  his  office,  should  take  a  corporal  oath, 
before  the  last  mayor,  for  the  faithful  execution  of  his  office.  The  de- 
fendant pleaded,  that  he  was  elected  and  duly  sworn  mayor;  and  issue 
being  taken  in  the  replication, 'both  as  to  his  being  elected  and  sworn, 
upon  the  trial,  the  jury  found  that  he  was  elected,  but  that  he  was  not 
sworn ;  and  thereupon  judgment  of  ouster  was  given(9)  in  B.  B.  Upon 
writ  of  error(r)  brought  in  I).  P.,  it  was  insisted,  that  the  judgment  was 
erroneous;  for  it  appeared  upon  the  record,  that  his  right  to  the  office 
was  e&tablished  by  the  verdict,  which  found  that  he  was  elected ;  and 
yet,  whilst  this  judgment  of  ouster  stood,  the  plaintiff  could  not  have 
the  effect  of  a  mandamus  to  be  sworn  in,  thouffh  the  legality  of  his 
election  was  not  disputed,  and  though  no  time  was  Hmited  by  the  charter 
for  his  being  sworn  in,  nor  was  he  bv  law  debarred  from  having  such 
mandamus,  although  he  acted  before  ne  was  sworn  in.  For  the  defen- 
dant, in  error ;  it  was  contended,  that  it  being  expressly  required  bv 
the  charter  of  incorporation,  that  the  mayor  elect  should  take  the  oatn 
of  office,  before  he  should  be  admitted  to  execute  such  office,  it  became 
necesaary  for  the  plaintiff,  in  order  to  make  his  justification  complete, 
to  allege,  that  he  did  accordingly  take  such  oath;  and  this  allegation 
having  been  falsified  by  the  verdict,  the  justification,  being  entire,  was 
destroyed,  and  he  was  found  to  be  an  usurper,  and  consequently  sub- 
ject to  the  judgment  of  ouster,  as  bein^  the  only  legal  judgment  in  this 
case.  The  judgment  of  the  Court  of  Kmg's  Bench  was  afllrmed.(l)  In 
a  subeequent  term,  tnx.  E.  11  Geo.  I.,  Str,  625,  Pindar  having  applied 
for  a  mandamus  to  swear  him  into  the  office  to  which  he  had  been  elect- 
ed, the  court  refused  to  grant  it,  in  consequence  of  the  judgment  of 
ouster,  which,  accordiuff  to  the  opinion  of  liaymandj  C.  J.,  did  away 
the  election;  and  he  thought,  that  without  a  new  election  since  the 
judgment,  the  party  was  not  entitled  to  a  mandamus.  In 
*this  case.  Lord  Raymond^  Patopa,  and  ForteBc^iSf  Js.,  con-  [*118S] 
curred  in  the  propriety  of  the  absolute  judgment  of  ouster, 
which  had  been  given  in  the  former  case ;  Raymond,  C.  J.,  observing, 
that  he  believed  no  precedent  could  be  shown,  where  the  judgment  was 
ever  entered  in  any  other  manner.  And  Forte%eue,  J.,  added,  that  a 
quo  warranto  was  the  king's  vrrit  of  right,  and  as  against  the  crown 
want  of  swearing-in  was  as  much  as  want  of  an  election;  the  jury, 
therefore,  having  found  in  effect,  that  he  had  no  title  to  the  office,  it 


{q)  R,  V.  Pindar^  Lord  Baym.  1447,  cited  per  CW.,  Str.  683,  8.  C7.,  caae  of  the  Mayor 
xtf  Penryn. 

(r)  2  Bro.  P.  0.  294,  Tomlin's  ed. 

(1)  The  judgment  was  affirmed  wUhout  eosU;  the  Judges  having  delivered  it  as  their 
opinion,  that  costs  were  not  recoverable  in  this  case. 
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was  of  coarse,  tliat  he  slioald  be  ezdaded  from  it  by  die  jadgment  of 
the  court.     He  remarked,  also,  that  he  had  never  heard  of  any  other 
judgment,  and  that  it  was  reasonable  to  ezclnde  a  person  who  appeared 
to  have  no  title.     JReynoldSy  J.,  however,  expressed  an  opinion,  that 
there  ought  properly  to  have  been  a  judgment  of  ouster,  quauMque,  onlj, 
upon  the  finding  of  the  jury,  in  J2.  v.  Pindar.     And  in  the  case  of  A 
V.  Clarkcy  (2  East,  75,)  who,  having  been  ill  sworn  in,  had  afterwards 
disclaimed  upon  an  information  filed  against  him  for  usurping  the  office; 
and  though  having  submitted  to  a  judgment  of  complete  ouster,  he  was 
held  to  be  concluded  from  setting  up  again  his  original  right,  yet  Lord 
Kenyan  intimated,  that  there  might  have  been  a  judgment  quouBque 
only  against  him.     The  same  point  was* again  agitated  in  jR.  v.  Ckmrt- 
enaj/f  v  East,  246;  the  court,  however,  being  of  opinion,   that  the 
defendant  had  been  well  elected  and  sworn  in,  were  not  required  to 
pronounce  any  opinion  as  to  the  nature  of  the  judgment;  but  they  said 
that,  after  diligent  search,  they  could  not  find,  upon  the  files  of  the 
court,  any  precedent  of  a  judgment  of  ouster  quotisque.     In  the  case 
of  HHu  King  v.  Biddle^  Str.  952,  the  defendant  confessed  an  usorpi- 
tion  during  part  of  the  time  charged  in  the  information;  and  from  that 
time  insisted  on  an  election.    The  prosecutor  having  entered  up  judg- 
ment of  ouster;  the  court  ordered,  that  all  the  judgment,  except  that 
of  capiatur  pro  fine^  might  be  expunged,  observing  that  it  would  be 
hard  that  a  subsequent  good  election  should  be  done  away,  as  it  wodd 
be  by  the  judgment  of  ouster.     And  they  distinguished  it  frx>m  Pm- 
dar's  case,  where  the  party  had  been  guilty  of  an  usurpation  duriiif 
all  the  time  charged  in  the  information.     A  quo  warranto  informatioii 
has,  of  late  years,  been  considered  merelv  in  the  nature  of  a  civil  pro- 
ceeding ;  and  consequently  the  court  will  grant  a  new  trial.(«)    The 
office  of  register  and  clerk  of  the  Court  of  Kequests,  at  Bristol,  whieh 
was  created  by  statute,  is  not  an  office  within  the  meaning  of  the  stat 
9  Ann.  c.  20 :  and,  therefore,  although  judgment  had  been  given  for 
the  defendant  upon  a  quo  warranto  for  using  that  office ;  yet  it  vas 
holden,(t)  that  he  was  not  entitled  to  costs.     So  the  office  of  baOiff  (the 
returning-officer),  in  a  borough  sending  burgesses  to  parliainent,(ic)  oiit 
not  a  town  corporate. 


[♦1184]  *CHAPTER  XXVIIL 

REPLEVIN. 

I.  In  what  Casbs  a  Bbplbvin  may  be  maintained,    p.  1185. 
II.  Of  thb  Progbbdings  in  Rbplbyin  at  Common  Law,  and  ths 
Alterations  madb  therein  bt  Statute,    p.  1187. 
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«)  J2.  ▼.  f^aneii,  2  T.  R.  484.  '      (t)  R,  v.  EaUj  I  B.  A  C  »7. 

u)  Borough  of  Stockhridgt^  R,  T.  IfEaify  5  B.  A  C.  640. 
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IIL  Ojp  TH2  Duty  op  thb  Sheriff  in  thb  Exbcjjtion  op  the  Re- 
plevin, p,  1189.  Op  the  Pledges,  p.  1189.  Bond  prom 
THE  Party  Replevying,  p.  1189.  Sureties  under  Stat. 
11  Geo.  n.  c.  19,  s.  28.    p.  1190. 

rV".  Op  Claiming  Property,  and  op  the  Writ  de  Proprietatb 

PROBANDA,    p.  1195. 

y.  Op  the  Process  por  removing  thb  Oausb  out  op  the  Inpb- 
RioR  Court,  p.  1195.    And  herein  op  the  Writs  op  Pone, 
Recordari  pacias  loqublam,  and  Accbdas  ad  Curiam,  p. 
1195,  6,  7. 
VI.  By  whom  a  Rbplbvin  may  bb  maintained,  p.  1197. 
VII.  Op  the  Declaration,    p.  1198. 
VIIL  Op  the  Pleadings  z 

1.  Of  Ple($s  in  Abatement,  and  herein  of  the  Plea  of  Cepit 
•  in  alio  loco.  p.  1201. 

2.  General  is9ue.    p,  1202. 

3.  Of  the  Avowry  and  Cognizance : 

1.  General  RuUe,  ^e.,  relatiny  to  the  Avofjory,  and 

herein  of  the  New  Mules,    p.  1203. 

2.  Of  the  Avowry  for  Damage  feasant,  p.  1204.    Pleas 

in  Bar.  p.  1205.  Escape  through  defect  of 
Fences,  p.  1205.  UighJt  of  Common,  p.  1206. 
Tender  of  Amends,   p,  1207. 

8.  Of  the  Avowry  for  Bent  Arrear.  p.  1208.  PUas 
in  Bar.  j>.1210.  Eviction,  p.  1210.  NbnDimisitj 
Non  Tenuit.  |?.  1210.  Miens  in  Arrear.  j).  1211. 
Tender  of  Arrears,   p.  1212. 

4.  Property,  p.  1212. 
*5.  Statutes:  t*1185] 

1.  Of  Limitations,  p.  1213. 

2.  Of  Set-off.  p.  1218. 
IX.  Op  thb  Judgment  : 

1.  For  the  Plaintiff,  p.  1214. 

2.  For  the  Defendant,   p.  1214. 
X.  Op  the  Costs,    p.  1218. 


I.  In  what  Cases  a  Replevin  may  be  maintained.  ^ 

It  is  said,  in  8  Bl.  Com.  147,  that  a  replevin  is  founded  on  a  distress 
taken  wrongfully  and  without  sufficient  cause  ;(1)  whence  it  may  be  in- 

(1)  Althoagh,  generally  speaking,  wherever  there  is  a  dlstresSi  replevin  may  be  main- 
tained, yet  this  rnle  is  not  nniyersally  true;  for  it  appears  from  R.  v.  M<mkhou9e,  Str. 
1184,  that  the  court  directed  an  attachment  to  be  issued  against  an  under-sheriff,  for 
granting  a  replevin  of  goods  distrained  on  a  conviction  for  deer^stealing.  So  a  replevin 
will  not  lie  upon  a  distress  made  for  a  duty  to  the  crown.  It.  v.  Oliver^  Bunb.  14.  See 
note  by  editor  of  Willes,  In  Pearson  v.  Roberts,  Willes,  672.  But  where  the  plaintiff 
brought  replevin  for  goods  levied  under  a  warrant  of  distress,  for  an  assessment  made  by 
a  special  sessions  under  the  Highway  Act,  13  Gteo.  III.  c.  78,  s.  47,  on  the  ground  of  the 
premises,  for  which  he  was  assessed,  being  situated  without  the  township  which  was 
liable  to  repair  the  road ;  the  court  refused  to  set  aside  the  proceedings.  Fenton  v.  BoyU, 


1185  BEPLKVnC. 

ferred  that  the  learned  commentator  supposed  that  thb  remedy  wai 
confined  to  a  taking  by  distreM.  But,  (as  it  was  justly  remarked  hj  Lord 
Redetdahy  Ch.,  in  Shannon  v.  Shamum^  1  Sch«  &  Lef.  327,^  this  defi^ 
nition  of  replevin  is  too  narrow,  and  many  old  authorities  will  be  found 
in  the  books,  of  a  replevin  having  been  brought  wh^re  there 
[♦1186]  was  not  any  distress.(l)     The  writ,  as  was  *further  re* 

2  Bos.  h  Pnl.  N.  R.  899.  Where  a  purtjr  haTing  no  itock  in  trade,  is  rated  as  an  inhatri* 
tant  of  a  parish,  his  remedy  is  by  appeal  to  the  quarter  sessions.  Replerin  does  not  lie 
for  a  distress  under  such  a  rate ;  for,  being  an  inhabitant,  he  is  within  the  joriadiction 
of  the  justices,  and  the  rate  is  a  question  of  amount  for  the  sessions.  Marakail  y.  PUbuim^ 
9  Bingh.  596,  distinguishing  Milward  Y.  Cn^nj  2  Bl.  B.  1330,  where  there  waa  an  e&tire 
want  of  Jurisdiction.    Seepottf  Sibbald  t.  Roderick^  p.  1186. 

( 1 )  RepUgiare  utf  rem  apud  alium  detrntam^  eautione  legitmA  interpoiiiA  redtmere,  Splem. 
Gloss.  485.  Qudint  let  biena  ou  chattels  d'aucun  sont  prUeSj  Uaveraptr  common  Uy  tm.  hrtct 
hor»  de  Chancery  eommandantf  j-c,  Doct.  Plac.  Replevin,  313.  Replevin  lies  of  all  goods 
and  chattels  nnlawftiUj  taken.  Gomjn's  Dig.  Replerin  (A).  A  replevin  is  a  judicial 
Writ  to  the  sheriff,  complaining  of  an  unjust  taking  and  detention  of  goods  and  cUiattels. 
Qilb.  Repl.  58.  Note,  bj  the  learned  reporters  of  the  Irish  Chancery  Caaes,  temp.  Lord 
Redesdale.  See  also  Bull.  N.  P.  B.  9,  c.  4.—-"  Replevin  may  be  brought  m  any  ease  where 
a  man  has  had  his  goods  taken  from  him  by  another."  See  also  1  Inst  146,  b.,  and 
Oeorge  v.  Chambers,  11  M.  4  W.  149.  That  replevin  lies  for  any  tortious  taking  of  goods 
from  the  possession  of  the  plaintiff,  and  not  in  case  of  a  distr^s  only,  is  well  seiUed  is 
Sngland,  and  has  been  recognized  and  adopted  as  sound  doctrine  by  the  supreme  Coiiit 
of  New  York.  See  Pangbum  v.  Fatridgsj  7  Johns.  Rep.  140,  and  the  ancient  antborittcs 
there  cited* 

But  by  a  decision  of  the  Supreme  Gourt  of  Massachusetts,  the  doctrine  haa  been 
extended  much  farther  ;  in  the  case  of  Baker  et  al*  v.  FaUSf  16  Mass.  Rep.  147,  (see  the 
learned  notes  of  Mr.  Rand  to  his  edition  of  Mass.  Rep.,)  it  was  held,  that  replevin  lies  for 
a  mere  wrongful  detention  of  goods,  even  where  they  had  never  been  in  the  plaintiiTi 
possession  before  seisure  on  the  writ. 

As  this  seems  to  be  a  novel  doctrine,  and  has  been  received  with  no  little  dias&tis&c- 
tion  by  the  profession,  the  learned  reader  may  excuse  the  following  note,  in  which  it  will 
be  attempted  to  examine  the  authorities,  and  canvass  the  reasoning  of  the  learned  jodgc 
who  delivered  the  elaborate  opinion  in  that  case. 

It  is  not  readily  perceived  why  the  writ  of  detinue  should  ever  have  been  formed  and 
inserted  in  the  Regiater^  if  replevin,  which  is  a  much  more  effectual  remedy,  conld  lie  for 
a  wrongful  detention  merely.  This  writ  is  in  the  following  form  :-^Prtee^A.  qvod/urk, 
fCf  reddat  W.  quandvm  pixidem  cum  cartis  seripHSf  quam  ei  injfuste  DlTnrsTy  «l  dacol,  ^ 
Register,  139.  The  form  of  the  writ  of  replevin,  in  the  same  book,  page  81,  ia  thus:'- 
Prsecipimus  Ubi  quod  juste,  j'c,  replegiare  facias^  A*  averia  sua,  quss  B.  gkpit  st  vyMtr 
detmet,  ^e. 

The  learned  judge,  however,  says,  that  "  detinue  is  an  action  which  haa  &Uea  into 
disuse.  The  mischiefs  and  peijuries  arising  IVom  the  wager  of  law  allowed  in  that  actioB 
were  among  many  strong  reasons  for  substituting  the  action  of  trover.  And  besides, 
the  remedy  was  Incomplete ;  for  while  it  purported  to  permit  the  plaintiff  to  recoTer  bii 
goods  specifically,  the  very  object  of  the  suit  was  defeated  by  the  conditional  (altematire) 
judgment,  which  at  the  election  of  the  defendant,  allowed  him  to  keep  the  goods,  if  b« 
chose  to  pay  the  price."  These  are  strong  reasons,  surely,  why  detinue  should  be  disusid, 
and  trover  substituted.  They  seem  equally  strong  to  furnish  a  presumption  that  replerin 
is  not  concurrent  with  detinue.  For  why  should  an  Incomplete  remedy  be  devised,  if 
replevin,  which  affords  a  complete  remedy,  were  also  allowable  7  And  why  waa  trover 
substituted  for  detinue,  If  replevin,  which  is  a  still  more  effectual  remedy,  were  l^al? 

The  learned  judge  would  have  been  more  correct,  if  instead  of  asserting  that  detiaae 
has  fallen  into  disuse,  he  had  followed  Mr.  Justice  Buller,  who  says  "  trover  is  the  actioa 
in  more  common  use."  Bull.  N.  P.  49.  We  find  from  the  Knglish  reports  that  the  actioa 
of  detinue  has  been  recently  used  in  cases  where  replevin,  if  It  had  been  a  I^;al  remedy, 
would  have  been  preferable.  Mills  v.  Oraham,  1  K.  R.  140 ;  SavUle  et  al  y.  Cikampic^ 
2  Bam.  ft  Aid.  503.  The  wager  of  law  is  allowed  In  debt  on  simple  contract ;  but  tboogk 
assumpsit  is  generally  adopted,  debt  has  not  become  obsolete. 

Non  detinet  is  the  general  issue  in  detinue,  but  in  replevin  It  is  iiofi  eqni,  which  seoai 
inapt,  if  a  wrongful  detention  merely  is  a  sufficient  cause  of  action.  As  early  as  5  Edw. 
2,  we  find  that  it  was  held  unnecessary,  in  the  action  of  replevin,  to  answer  anytkiagbot 
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marked  by  Lord  MedesdaUj  is  founded  on  a  taking,  and  the  right 
which  the  party  from  whom  the  goods  are  taken,  has  to  have  them 

the  taking.  "Nota  et  un  plee  detprisel  dea  avergj  le  dtfendani  fuut  retceve  adirt  quU  ne  le$ 
pritt point,  tana  rien  a  la  detinue J*^  5  E.  2,  167.  So  in  33  H.  6,  12,  Littleton  sajs,  *'  en 
repleffiarej  k  brief  eera  quare  eepii  averia  j*  ea  v^'uete  detinei ;  uneore  un  unte  eervirapur 
taut^  que  ne  pritt  point,  j*  ne  render  oTdetinet^  car  $e  il  ne  priet  euxj  le  deHnet  per  efeet  brief 
n^eet  a  purpose"  In  Townsend's  Tables,  Abatement,  page  3,  it  is  said  to  be  a  good  plea 
in  replevin,  that  chattels  were  bailed  to  the  defendant,  for  which  detinue  lies,  and  not 
replevin ;  and  there  is  a  form  of  snch  a  plea  in  Rastall's  Entries,  569,  and  in  6  Instruc- 
tor Glericalis,  51*7.  These  authorities  show,  that  the  taking  alleged  in  the  writ,  or  plaint, 
and  declaration,  is  not  a  formal,  fictitious  allegation  like  the  finding  averred  in  detinue 
and  trover,  but  a  substantive  averment  which  may  be  specifically  denied,  and  which 
requires  specific  proof.  A  case  that  shows  still  more  strongly  the  strictness  of  this  doc- 
trine, is  found  in  the  Year  Book,  12  E.  4,  5.  ^*  LitUeUm  mit  un  eaee  que  est  adjudge^  18  E. 
3,  48,  en  rtplemn  de  un  trow^  sdUeet  un  son  j*  6  porosis  quant  al  trow  il  avowa  pur  damage 
feasant,  j'c,  et  quant  alporcelsj  qufil  ne  prist  point  j  j^c,  etfewront  al  issue;  Equant  al  trow 
fuit  trove  pur  la  avowant,  ^  quant  als  poreels  fiat  trove  que  la  trowfint  emporeel  al  temps  dei. 
priselj  ^  en  le  possession  le  defendant  emporke  Us  diets  poreels,  ^c,  sur  ee  matter  le  pUiintiff 
aver  judgment  de  recover  damages,  pur  le  poreels  issint  ees  fuit  un  prise,  ^c.  Mes  credo  que 
si  le  trow  n^ust  est  emporeel  al  temps  del  prise,  mes,  s*ils  usseni  engend  apres  le  prise,  que  ore 
il  n^avera  rqfUgiare  de  eux" 

Most  of  the  modern  books  have  rather  assumed  as  an  undoubted  principle,  than  direct!  j 
asserted,  that  replevin  lies  onlj  in  cases  of  a  wrongful  taking.  See  Gomyn's  Digest, 
Replevin,  A.;  1  Ghitt.  Plead.  169;  Buller's  N.P.  62.  In  3  Bl.  Gomm.  146,  an  unlawful 
taking  is  stated  as  the  first  injury  to  the  right  of  personal  property  in  possession,  for 
which  the  remedy  is  by  action  of  replevin.  In  page  151,  the  learned  commentator  says, 
the  second  iiyury  is  ui^ust  detainer  of  another's  goods,  for  which  the  remedy  (with  one 
exception  which  will  presently  be  noticed)  is  detinue  or  trover.  Mr.  Wooddeson,  in  the 
3d  vol.  of  his  Lectures,  p.  219,  says,  'Hhe  third  general  class  of  personal  actions  com- 
prehends such  where  the  injury  for  which  they  are  brought  is  supposed  to  be  accompa- 
nied by  force.  Of  this  sort  may  be  accounted  actions  of  replevin  and  trespass.  For 
though  in  Reformer  it  is  not  usual  to  insert  the  words  "force  of  arms,'' yet  it  complains 
of  a  direct  and  immediate  invasion  and  carrying  away  of  the  property  in  question."  For  it 
Is  brought  where  goods  or  cattle  are  taken  or  distrained,  the  legality  of  which  taking 
or  distress  is  intended  to  be  contested."  In  page  230,  he  says,  replevin  "  may  be  brought 
against  him  who  took  or  commanded  the  taking,  or  against  both."  So  in  2  Rol.  Abr. 
441,  it  is  laid  down  that  if  A.  command  B.  to  take  the  goods  of  G.,  and  he  does  take 
them,  G.  may  have  replevin  against  A.  This  seems  to  be  on  the  ground  that  in  trespass 
all  are  principals,  and  that  the  taking  for  which  replevin  is  the  proper  remedy,  is  tortious, 
and  would  sustain  the  action  of  trespass  vt  et  armis. 

If  a  wrongful  detention  merely  were  a  sufficient  ground  of  this  form  of  action,  it  might 
naturally  be  supposed  that  it  would  have  been  sometimes  adopted  to  try  the  numberless 
questions  of  the  right  of  stoppage  in  transitu,  of  the  validity  of  sales,  Ac,  by  bankrupts, 
and  the  right  to  detain  goods  in  virtue  of  a  lien.  Not  one  such  instance  can  be  found 
in  the  books,  until  the  matter  of  Wilson,  in  Ireland,  came  before  Lord  Redesdale  in  March, 
1804.  1  Scho.  k  Lef.  320,  note.  That  case  is  thus  stated — "A  person  claiming  pro* 
perty  in  some  com,  which  was  in  possession  of  the  bankrupt,  and  which  the  assignees 
insisted  on  holding  as  a  part  of  the  bankrupt's  effects,  brought  a  replevin,  and  under  it 
took  the  corn  from  the  assignees.  The  replevin  suit  proceeded,  the  assignees  pleaded 
property,  and  the  cause  was  proceeding  to  trial,  when  a  motion  was  made,  in  the  matter 
of  the  bankrupt,  by  the  person  claiming  the  com,  founded  on  affidavits  as  to  the  pro- 
perty, for  an  order  on  the  assignees  to  deliver  it  up  to  him,  and  that  the  assignees  might 
be  restrained  from  compelling  him  to  go  to  trial  at  law.  Upon  this  motion  the  Lord  Ghan- 
cellor  (Redesdale)  expressed  his  astonishment  at  the  use  made  of  the  writ  of  replevin  in 
this  country,  and  observed  that  this  was  not  such  a  taking  as  was  intended  by  the  writ, 
which  is  merely  meant  to  apply  to  this  case,  viz.  where  A.  takes  goods  wrongfully  from 
B.,  and  B.  applies  to  have  them  redelivered  to  him  upon  giving  security  until  it  shall 
appear  whether  A.  has  taken  them  rightfully.  But  if  A.  be  in  possession  of  goods  in 
which  B.  claims  a  property,  this  is  not  the  writ  to  try  that  right :  there  are  other  actions 
to  try  the  right  of  property.  Lord  Redesdale  ordered  a  special  issue  as  to  the  property 
of  the  corn  to  be  tried  at  the  claimant's  expense,  and  that  he  should  discontinue  the 
replevin  suit,  and  pay  the  costs  thereof." 

In  a  subsequent  ease,  in  April,  1804,  the  cursitor  refused  to  issue  a  writ  of  replevin  for 
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restored  to  him,  until  the  question  of  title  to  the  ^oods  is 

The  person  who  takes  them  may  claim  property  in  them ;  and  if  he 

a  Tessel,  which  the  master  retained,  alleging  that  he  had  a  lien  on  her  for  charges. 
Application  was  thereon  made  to  Lord  Redesdale,  for  libertj  to  iesae  the  writ.  No  rule. 
however,  was  granted,  but  severe  animadversions  were  made  npon  the  nse  to  which  the 
writ  of  replevin  was  applied  In  Ireland.  "  I  see  no  reason,"  says  the  Lord  Chanoellor. 
"  why  anj  thing,  which  a  man  has  in  his  possession,  maj  not  be  taken  out  of  it,  upon  a 
mere  claim  of  property  of  any  kind,  and  then  the  person  from  whom  the  thing  is  so  takea 
must  get  it  back  if  he  can.  Some  applications  on  this  subject  have  come  before  me,  which 
prove  that  this  writ  is  used  in  this  country  for  very  oppressive  purposes.  One  was  a  case 
where  all  the  furniture  in  a  man's  house,  of  which  he  had  been  in  possession  for  four 
years,  was  taken  out  of  his  possession  by  a  writ  of  replevin,  and  taken  b  j  the  man  who 
had  sold  him  the  furniture ;  the  security  taken  proved  insufficient ;  the  person  who  sued 
out  the  writ,  left  the  country,  and  the  man  was  completely  robbed  of  his  goods.  Sap- 
pose  the  case  of  a  person  having  a  lien  on  goods  in  his  possession,  and  who  insists  on. 
being  paid  before  he  delivers  them  up ;  I  do  not  see,  on  the  principles  insisted  on,  why  a 
writ  of  replevin  may  not  issue  in  that  case;  and  I  do  not  find  that  any  mode  of  pleadiijjr 
in  replevin  can  bring  the  true  question,  viz.  his  right  of  detaining,  before  the  court.'*  £x 
parte  Chamberlain^  1  Scho.  k  Lef.  321,  322. 

Four  days  afterwards,  his  Lordship  was  called  on  to  decide  on  a  motion  for  an  attach- 
ment for  abuse  of  the  process  of  replevin ;  and  afler  observing  that  no  taking  Twhich  b 
the  foundation  of  replevin ;  was  suggested  in  the  case,  proceeded :  '*  I  have,  m  conse- 
quence of  what  passed  the  other  day,  conversed  with  the  Lord  Chief  Justice  (of  Ireiaad} 
on  this  subject,  and  he  thinks  (and  it  is  the  opinion  of  the  other  judges,  as  he  informs 
me)  that  the  use  of  the  writ  of  replevin,  in  cases  like  the  present,  is  a  crying  grievance: 
the  courts  of  law  are  put  into  a  difficulty;  they  do  not  know  how  to  deal  with  it.  Hov 
is  a  party  to  be  put  into  the  situation  he  ought  to  be  in  when  a  right  to  property  is  to 
be  tried  ?  The  first  evidence  of  property,  is  possession,  and  that  yon  take  from  him  in 
the  first  instance,  and  you  throw  the  onut  of  proving  title  upon  him,  on  whom,  as  having 
the  prima  facie  title,  possession,  that  anut  ought  not  to  be  thrown.  The  defendsot  in 
this  case  may  have  conducted  himself  extremely  ill,  but  the  law  has  provided  certua 
remedies  adapted  to  certain  cases ;  and  upon  the  affidavits  which  are  made  on  his  behslf. 
it  appears  that  his  remedy  is  either  detinue  or  trover.  The  goods  were  in  bis  son's  posses- 
sion all  along ;  at  least  the  possession  was  equivocal,  and  that  is  not  a  case  to  which  the 
•  writ  of  replevin  can  be  applied;  it  must  be  to  the  case  of  an  unequivocal poBgetnim,  and 
of  a  taking;  it  would  otherwise  not  be  reasonable ;  for  if  there  had  not  been  a  tMhM§ 
from  the  plaintiff,  but  that  the  defendant  had  the  goods  in  his  quiet  possession  by  otbff 
means,  the  law  presumes  that  they  are  prima  facie  the  property  of  the  defendant,  and 
there  is  no  reason  why  it  should  in  such  case,  give  a  writ  to  change  the  possession  in 
the  first  instance,  against  such  presumption  of  property.  It  is  much  fairer  to  throw  the 
ont»  on  the  person  who  has  not  bad  the  possession,  than  on  him  who  has  had  it.  If  thi5 
writ  could  be  thus  used,  I  do  not  see  why  it  was  necessary  ever  to  bring  detinue  or 
trover."   Shannon  v.  Shannon^  1  Scho.  k  Lef  324.    See  also  2  Scho.  k  Lef.  222,  323. 

These  authorities  seem  to  i\imi8h  evidence  of  what  the  law  is  on  this  subject^  that  is 
not  easily  resisted,  at  the  same  time  that  they  strongly  illustrate  the  reason  on  whkh  it 
is  founded. 

"  It  is  objected,"  says  the  learned  judge,  (16  Mass.  Rep.  149,)  "  that  the  plaintiffs  cao- 
not  maintain  replevin,  but  that  their  writ  should  be  abated,  because  they  wa«  -atrex  in 
possession  of  the  goods  replevied,  until  afler  the  service  of  the  writ.  But  it  seems  to  ee 
that  this  case  is  analogous  to  that  of  an  executor,  who  may  maintain  replevin  for  goods 
which  were  wrongfully  taken  from  the  testator  in  his  life-time,  and  detained  after."  ^th 
great  submission,  it  is  apprehended  that  there  is  no  analogy  at  all,  either  in  this  instaaee 
or  in  those  subsequently  relied  on,  of  a  husband  who  may  have  replevin  for  goods  tskes 
from  his  wife  while  sole,  or  of  an  abbot  who  may  replevy  goods  taken  from  his  prede^ 
eessor.  The  executor  in  one  case,  and  the  abbot  in  another,  succeed  to  the  rights  of 
the  party  originally  injured  by  a  wrongful  taking  of  his  goods.  So  in  the  ca«e  of  tbe 
feme  covert^  the  intermarriage  disables  her  to  sue  alone.  Her  husband,  therefore,  or  sbe 
and  her  husband  together,  may  seek  redress  for  the  tortious  taking  of  her  propertj. 
Could  a  case  be  found  in  which  replevin  has  been  sustained  by  an  executor,  4c^  ^ 
goods  which  his  testator  bailed,  &c.,  and  which  the  bailee  wrongfully  detained,  it  vosM 
ftimish  an  analogy.  There  is  no  such  case  in  the  books.  The  form  of  the  writ  of 
replevin  for  an  executor,  in  the  case  cited,  is  thus  prescribed  in  the  Register,  81  h^  sa^ 
the  remedy  is  as  old  and  familiar  as  any  in  the  law.    iViw^maus  A'6f,  ^c.  r^efisri 
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does,  the  sheriff  cannot  deliver  the  goods  until  the  question  is  tried ; 
but  his  claim  of  property  can  be  made  only  where  there  has  been  a 

faeiiu  A,  j*  B,  exeeuioribtu  tetiamenti  C.  averia  qumjiterunt^nut  O.  qum  D.  cipit  i^\i\jmU 

The  learned  judge  proceeds :  "  The  lord  maj  hare  replevin  for  the  cattle  of  his  Tillein, 
notwithstanding  the  lord  had  neither  the  possession  nor  the  property  before  the  action. 
The  action  itself  is  considered  as  amounting  to  a  claim  in  law,  and  yesis  the  property 
accordingly.''  Go.  Litt.  145,  b.*  The  question,  in  this  instance,  was,  not  whether  a 
taking  was  necessary  to  support  replevin,  but  whether  property  was  necessary  at  the 
time  of  the  taking.  Doubtless  it  is,  generally :  but  by  relation,  the  lord  had  the  property 
of  his  yilleln  when  he  elected  by  suit  so  to  consider  it.  The  possession  of  the  villein 
is  the  possession  of  the  lord.  The  case  cited  from  Co.  Litt.  applies,  however,  only  to  a 
distress  of  the  property  of  the  villein  as  such ;  for  if  the  party  takes  it  by  a  trespass,  or 
under  a  claim  of  right  to  the  property,  the  lord  cannot  replevy  it,  because  the  villein 
there  has  but  a  right.  So  is  the  doctrine  in  the  next  sentence  in  Coke  and  in  Fitz.  Abr. 
Replevin,  43,  citing  33  E.  3.  "  If  the  beasts  of  my  villein  are  taken  in  name  of  a  dutresty 
I  may  have  replevin,  although  I  had  not  before  seized  them,  for  the  property  was  in  my 
villein,  and  so  by  suing  this  replevin,  it  is  a  claim,  which  vests  the  property  in  me. 
But  oUierwise  it  is,  if  he  who  takes  the  beasts  claims  property,  &c.  And  so  If  the  beast 
of  a  feme  sole  is  taken  in  the  name  of  a  distress,  and  I  marry  her,  I  shall  have  replevin 
eauaa  qua  tupra,"  This  instance,  then,  is  one  in  which  there  was  a  wrongful  taking 
from  the  villein,  for  which  he  might  have  maintained  replevin ;  but  the  lord  might  also 
maintain  replevin,  because  6y  reUiiion  the  property  was  in  him.  The  taking  was  a  tres- 
pass on  the  lord,  by  relation. 

*'  But  what,"  continues  the  learned  Judge,  "  is  to  be  considered  as  an  unlawful  taking? 
Is  it  confined  to  a  case  of  taking,  pi  ei  armitf  Or  may  one  be  considered  constructively 
taking  goods,  who  came  lawfully  into  possession,  but  keeps  them  from  the  owner  against 
right  7  I  hold  that  he  who  will  not  redeliver  goods  to  the  owner,  but  abuses  the  trust, 
is  answerable  either  in  replevin  for  the  goods  specifically,  or  in  trover  [why  not  trespass  ?] 
for  damages ;  and  that  it  is  at  the  election  of  the  owner,  and  not  of  the  tort  feasor ^  which  of 
these  remedies  shall  be  applied.  For  otherwise  it  would  be  in  the  power  of  one  to  take 
advantage  of  his  own  wrong :  and  the  party  injured  might  never  recover  a  complete 
satis&ction  for  the  injury .''  Lord  Chief  Baron  Comynt,  however,  s%ys,  that  replevin  will 
not  lie  for  goods  which  were  bailed ;  Com.  Dig.  Pleader,  3,  k.  12 ;  and  the  form  of  a  plea  , 
of  abatement  above  referred  to  in  Rastal  &  Inst.  Cler.  is  evidence  of  the  law.  So  says 
Hr.  Justice  BuUer,  3  D.  &  B.  161.  The  same  remark  will  apply  to  the  query,  whether 
replevin  may  not  be  maintained  by  the  owner  of  a  horse  sent  to  be  shod,  or  of  a  ship 
sent  to  be  repaired,  against  the  smith  or  shipwright,  who  refuses  to  redeliver,  and  appro- 
priates to  his  own  use.  But  if  this  doctrine  of  the  learned  judge  were  conceded,  it  does 
not  seem  to  further  his  progress  in  the  cause  before  him.  In  that  case  there  was  not 
even  a  bailment  to  the  defendant,  and  of  course  he*  could  not  have  been  guilty  of  a 
refusal  to  '^redeliver"  the  goods  replevied  to  the  plaintiffs.  He  cites  Littleton,  {  71,  to 
prove  that  he  advances  no  new  doctrine.  "  If  I  lend  one  of  my  sheep  to  tathe  his  land, 
or  my  oxen  to  plow  the  land,  and  he  killeth  them,  I  may  have  an  action  of  trespass 
against  him,  notwithttanding  the  lending,"  And  Lord  Coke,  remarking  upon  this,  says : 
"  in  these  cases  a  man  may  have  an  action  of  trespass  on  the  case  for  this  conversion, 
at  his  election."  It  will  not  be  pretended  that  replevin  would  be  an  appropriate  remedy 
in  this  case;  nor  is  it  true,  that  replevin  will  lie  in  all  cases  where  trespass  will.  There 
are  many  actions  of  trespass  which  are  not  founded  on  a  taking.  And  the  case  in  Littleton 
has  generally  been  classed  among  the  cases  where  the  proprietor  had  never  parted  with 
the  possession,  but  only  gave  the  custody  or  use  to  another,  as  the  case  of  a  shepherd 
who  has  the  custody  of  sheep,  a  servant  who  has  the  care  of  his  master's  goods  in  his 
house  or  warehouse,  a  guest  who  has  a  cup  set  before  him  at  an  inn,  and  many  like 
cases,  which  are  to  be  found  in  the  books  which  treat  of  crown  law,  under  the  head  of 
larceny.  There  are  some  very  nice  distinctions  on  this  subject,  and  no  little  obscurity. 
Every  larceny  is  said  to  include  a  trespass,  and  ingenuity  has  been  taxed  to  invent  means 
of  eluding  punishment  What,  therefore,  shall  be  a  taking,  which,  if  not  felonious, 
would  be  the  ground  of  trespass  de  bonis  aqtortatis^  has  often  been  most  subtilely  dis- 
cussed. Some  of  the  oases  are  not  easily  reconciled  with  Littleton's  doctrine.  In  the 
case  of  the  carrier,  so  often  cited  with  approbation  by  writers  on  criminal  law,  from  the 

*  Replevin  does  not  lie  for  fixtures  severed  and  removed  by  a  defendant  in  ejectment 
after  judgment  and  before  the  issuing  of  an  habere  facias.  PowsU  v.  Smith,  2  Watts,  126. 
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taking ;  and  it  appeared  to  him  that  the  writ  of  replerin  was  calculated 
m  such  cases  to  snppl  j  the  place  of  detinne  or  trorer,  and  to  prereiit 

Tear-Book,  13  B.  4,  9,  BriAn  says,  "  Ion  il  Aver  le  posseasion  per  le  paitio  per  un  bailie 
et  deliTerie,  kc,  lojalment  il  ne  poit  en  apres  eetre  dit  felonice  ne  irapau.  U  ne  poit 
mU  action  avec  de  oenx  forMque  action  de  detinue."  And  when  the  caee  irae  argued  b^ore 
all  the  judges  in  the  Bichequer  Chamber,  "  le  ftiit  tenos  per  toats  forBoae  Kedham,  qne 
ou  biens  sont  balles  a  on  home,  il  ne  poit  txix  prendre  felonisement."  See  also  21  H.  7, 
14:  3  Id.  7,  12 ;  Staanf.  P.  G.  25 ;  21  B.  4,  19,  76;  3  Inst  107 ;  Hale  P.  C.  504,  el  eeq. 

In  Torke  v.  Orenaugh^  2  Ld.  Raym.  866 ;  1  Salk.  388,  8.  (7.,  a  horse  was  replened 
from  an  innkeeper,  with  whom  it  had  been  left ;  and  as  no  question  was  raised  conceiv- 
ing the  taking,  (which  was  avowed  by  the  defendant,)  it  was  probably  supposed  by  the 
counsel  in  that  case,  that  a  guest  does  not  so  part  with  the  possession  of  his  hone  or 
goods,  though  put  into  the  inkeeper's  care,  as  to  prevent  his  bringing  trespass  or  replem, 
Uiat  the  first  illegal  assumption  of  control  is  a  tortious  taking  which  divests  the  owner^s 
possession.  There  may  be  other  cases  (though  none  have  been  found)  in  which  the 
action  of  replevin  has  been  resorted  to  and  sustained  on  a  similar  pnndlple.  Ssch 
cases  are  far  fh>m  proving  that  a  man  may  replevy  property  of  which  he  never  bad 
possession. 

The  learned  judge  cites  the  case  of  Walton  v.  Kereop  et  oi.,  I  Wilson,  354,  to  support 
this  position,  "  that  wherever  a  man  hu  cattle  m  his  pateeeiion  wromgfuUy,  the  plaintiff 
may  charge  him  with  taking  them  there."    It  is  necessary  only  to  quote  the  language  of 
Lord  Ch.  Justice  WUmot  in  that  case,  to  correct  this  statement,  ^^ifhe  took  them  wwy 
fully  at  firetf  the  wrong  is  continued  to  every  place  where  the  defendant  has  them.'* 

"  There  are  cases,"  says  the  learned  judge,  "  where  a  ufithholding  is  considered  ss  a 
taking.  In  reecout,  for  example,  if  one  distrain  beasts  damage  fBaeani,  and  while  driving 
them  to  the  pound  they  go  into  the  house  of  the  owner,  who  withholdeth  them,  and  vill 
not  let  them  be  impounded,  this  withholding  is  a  reeeoue"  No  analogy  is  here  perceivtd. 
Replevin  is  not  the  remedy  in  case  of  a  retoout,  but  trespass  at  common  law,  and  an  actioB 
upon  the  case  by  the  statute  of  William  and  Mary.  A  possessory  right  merely  is  net 
sufficient  to  support  a  replevin.  Besides,  a  taking  does  not  necessarily  import  a  manoil 
caption,  either  in  the  action  of  replevin  or  trespass. 

The  pleadings  in  a  case  in  Lilly's  Bn tries,  349,  Jacobean  et  al,  v.  Lee,  are  also  cited,  to 
prove  that  replevin  #111  lie  where  ^e  original  taking  of  the  goods  is  lawful.  The  ddimd* 
•  ant,  in  that  case,  avowed  the  taking,  and  stated  that  the  goods  were  wrecked,  and  thst 
he  took  them  for  the  owner  to  prevent  their  being  stolen,  and  bestowed  labor  and  expense 
on  the  care  of  them,  and  gave  the  plaintiif  notice,  and  offered  to  deliver  them  to  him  on 
payment  of  £150,  for  the  said  labor  and  expense,  and  on  the  plaintiff's  refusal  so  to  psy, 
he,  the  defendant,  took  the  detained  goods,  &c.  To  this  avowry,  the  plaintiff  repli^  it 
i9\furia  eua  propria,  on  which  issue  was  joined.  In  page  518  of  the  same  book,  is  sa 
entry  of  the  verdict,  that  the  defejj^dant  did  not  of  his  own  wrong,  but  for  the  cause  ia 
his  avowry  alleged,  take  the  goods,  4c.,  as  he  well  might.  No  question  was  raised  by 
pleadings  as  to  the  propriety  of  the  action,  nor  does  it  appear  whether  judgment  vis 
ever  rendered  by  the  court.  But  if  judgment  were  rendered  for  the  defendant  on  the 
verdict,  what  was  the  ground  of  it?  Simply  this:  that  the  defendant  dU  not  vreng- 
fully  take  the  goods.  It  is  hard  to  discern  how  this  case  strengthens  the  argumeat 
Besides,  the  books  inform  us  that  de  v^uria  tua  propria  is  not  allowable  in  the  actloa  of 
replevin.  1  Ghit.  PI.  161,  560;  2  Saund.  284,  d.  n.  3.  The  defendant's  replicatioa, 
therefore,  though  perhaps  cured  by  verdict,  would  have  been  held  ill  on  demnmr. 
Telv.  158,  note. 

The  passage  in  Fits.  N.  B.  69,  is  much  relied  on  by  the  learned  judge.  **  If  a  man  take 
cattle  for  damage  feaeant,  and  the  other  tenders  him  amends,  and  he  refoseth  it,  Ac: 
now,  if  he  sueth  a  replevin  for  the  cattle,  he  shall  recover  damages  only  for  the  detais- 
ing  of  them,  and  not  for  the  taking  of  them,  for  that  the  same  was  lawful,  and  therefioce 
no  return  shall  be.  See  22,  [it  should  be  21,]  H.  7,  30,  contra,  in  case  of  trespssa" 
Baron  Gilbert,  in  his  treatise  on  Distresses  end  Replevin,  says,  this  is  the  only  instsaee 
in  which  replevin  lies  where  the  original  taking  was  not  tortious.  Mr.  Hammond,  in  hit 
Nisi  Prius  Law,  934,  says  the  same,  and  assigns  the  same  reason,  via.,  that  repleris  is 
the  proper  action  to  tiy  all  questions  arising  out  of  a  distress.  An  exception  to  a  rale 
surely  ftimishes  no  argument  to  overthrow  it.  But  it  is  believed,  that  this  case  may  bo 
brought  within  the  rule  which  requires  a  trespass  as  the  ground  of  a  suit  in  repleris. 
The  party  seems  originally  to  have  been  considered  a  trespasser,  ab  initio.  It  is  so  ststed 
in  Roll's  Abr.,  under  the  title  "  Tre^Mue  ab  Initio."  So  in  Keilwey's  Reports,  9%,  A. 
"  Fineux  dit  que  si  le  rent  soit  paye,  k  I'abbe  denie  de  deliver  les  beastes ;  que  le  pJaiatifii 


tli6  party  from  wbom  tlie  goods  were  taken  being  put  to  those  actions, 
except  in  oases  where  the  other  could  show  property.    In  a  recent 

pnit  arer  nn  brief  de  ttetpfua^  detinne,  on  action  snr  son  case."  And  in  page  63  b., 
JfVtnnektj  G.  J.,  says,  "  Si  home  priet  mes  biens  damage  feasants  en  son  terre,  k  Jeo  In^ 
tender  safficient  amendes,  il  dnist  deliver  a  moy  mon  cattel,  car  sil  riteigne  enz  aprei 
mon tender,  Jeo  ofMra  veri  iutf  bone  action  de  treepase"  It  has  since  been  settled  that  a 
party  does  not  become  a  trespasser  by  a  mere  nonfeasance.  The  Six  Carpentere*  eae^ 
8  Co.  146.  It  seems  not  improbable,  however,  thiat  by  detaining  after  tender  of  amendSi 
may  have  been  meant  a  proceeding  to  impound,  by  which  the  distrainor  wonld  clearly 
become  a  trespasser ;  for  amends  most  be  tendered  befbre  the  cattle  are  impounded,  or 
they  are  of  no  avail.  6  Go.  76;  PUkkigUm^e  eate,  Hetley)  166;  Jtmmmge  v.  (7ot««tiit,  1 
Preem.  339 ;  Ayre  y.  RueKVon^  2  Ghit.  PL  639.  At  any  rate,  if  damages  for  detention 
were  recoverable,  it  must  have  been  under  the  old  action  of  replevin  in  the  detmety  about 
which  there  is  much  curious  learning  in  the  ancient  books,  but  which  is  now  entireW 
exploded.  In  replevin  in  the  detmuU,  which  is  now  tiie  only  form  nsed  in  Bnglandi 
damages  are  recoverable  only  for  the  taking.     1  Saund.  847,  b.  in  notls. 

In  Meany  v.  HeaA,  1  Mason's  Bep.  322,  Mr.  Justice  Story  says,  at  common  law  a  writ 
of  replevin  never  lies,  unless  there  has  been  a  torOoue  takinyf  either  originally,  or  by 
construction  of  law,  by  some  act  which  makes  the  party  a  trespasser  ab  initio.  In 
IfiffktmyaU  v.  Adame,  1  Show.  91,  PoUexfen,  G.  J.,  held,  in  a  replevin  for  goods  taken  by 
order  of  the  Bast  India  Company,  as  interlopers  in  the  Indies,  that  this  action  will  not 
lie  for  goods  taken  beyond  seas,  though  brought  hither  afterwards.  This  seems  to  have 
been  ruled  on  the  ground,  that  the  fakiny  might  be  Umiful  in  the  Indies,  though  vnlawfid 
in  England.  At  least,  this  is  the  reason  assigned  by  Baron  Gilbert,  in  his  treatise  on 
the  subject. 

There  is  one  more  citation  of  the  learned  Judge,  which  remains  to  be  noticed :  <<If  I 
distrain  for  homage,  and  he  who  ought  to  do  the  homage  die,  and  his  executors  sue 
replevin,'  then  I  ought  to  justify,  because  the  thing  for  which  the  talcing  was  had,  is 
gcme  by  his  death.  Rol.  Abr.  Justification,  pi.  4,  Ac,  19  H.  6,  41,  pi.  83.  Here  is  a 
case  in  which  replevin  wiU  lie,  where  the  go<Ml8  were  lawAilly  taken,  but  were  unlaw* 
ftiUy  detained." 

The  taking  in  this  case  was  by  authority  of  law,  and  therefore  the  suggestions  respect^ 
ing  the  passage  from  Fitas.  N.  B.  69,  are  applicable  here.  On  looking  into  the  Year 
Book,  it  will  iSd  found  that  the  question  principally  discussed,  was,  whether  the  defend* 
ant  might  avow,  or  simply  Justify.  It  was  a  distress  for  rent,  and  after  avowing,  the 
landlo^  (defendant)  admitted  in  his  plea,  that  after  the  distress,  and  before  the  impe* 
tration  of  the  writ,  the  tenant  had  surrendered.  The  court  took  a  distinction  most 
obvious  between  cases  of  distress  where  the  cause  still  subsisted,  though  the  term  was 
at  an  end,  and  cases  where  the  canse  of  distress  itself  was  extinct.  Thus  they  said,  in 
case  of  distress  for  rent,  and  a  surrender  after  the  distress,  and  before  the  writ,  and  in 
case  of  a  lease  for  term  de  autre  tfie  and  the  eeetui  gue  «t«,  ike,  dying  after  trespass  and 
before  purchase  of  the  writ,  the  landlord  might  avow  and  have  a  retnm:  but  in  ease  of 
ft  distress  for  homage,  and  the  lord  dying  afterwards,  If  the  executor  be  sued  in  replevin, 
he  must  justify,  and  cannot  make  an  avowry,  because  hd  cannot  have  a  return ;  the 
cause  of  the  distress  being  extinct. 

The  Supreme  Gourt  of  New  York  have,  in  several  eases,  adopted  the  English  doctrine, 
and  decided  that  replevin  will  lielonly  when  trespass  might  also  be  supported.  Pony* 
bum  V.  Patridyey  7  Johns.  140;  ffopMne  v.  ffopkinej  10  Id.  373 ;  Boulton  v.  Thompeony  14 
Id.  87;  Oardner  v.  OampbeU,  15  Id.  402.  This  last  case  was  replevin  against  an  officer 
for  goods  upon  which  he  had  levied  tkfi,fa.  It  appeared  from  the  pleadings,  that  the 
defendant,  after  he  had  seised  the  goods,  and  had  them  in  his  possession,  had  received 
of  the  plaintiff  the  amount  due  on  the  execution,  and  refused  to  redeliver  the  goods. 
If  r.  Justice  Sjpeneer  said,  "  The  first  ejection  to  the  pleas,  is,  that  they  admit  the  original 
caption  to  be  la#ful,  and  that  when  this  is  is  the  case,  replevin  does  not  lie.'' 

<*  In  the  case  of  ffopkins  v.  Mopkine,  10  Johns.  Rep.  372,  this  court  adopted  the  well* 
known  and  ancient  principle,  that  whefe  a  person  acts  under  an  authority  or  license 
given  by  the  law,  and  abuses  it,  he  shall  be  deemed  a  trespasser  «&  initio  ;  but  the  action 
is  grounded  on  a  tortious  taking ;  and  the  Six  Carpenter^  case,  8  Go.  146,  recognises  ft 
distinction  between  the  actual  and  positive  abuse  of  ft  thing  tak^i  (Hriginally  by 
authority  of  the  law  and  a  mere  non-feasance,  such  as  a  reftisal  to  deliver  an  article 
distrained. 

^<Tbe  conclurive  objection  to  all  the  pleas,  is,  that  confossedly,  the  defendant  took  the 
plaintiff's  goods,  under  and  by  virtue  or  an  executi<m ;  and  they  are,  in  the  language  of 
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oaBe(a)  it  wm  holden,  that  replerin  will  lie  where  goods  haye  beea 
taken  under  an  improper  conyiction ;  for  aa  wae  observed  by  Parke,  B., 

(a)  George  r,  Chambert,  llU.kW,  149. 

this  court,  in  TKompeon  T.  BatUm,  14  Johns.  Bep.  86,  in  the  castodj  of  the  Uw,  and  it 
would  be  repugnant  to  sound  principles  to  permit  them  to  be  taken  out  of  sach  cnstodj, 
when  the  officer  has  foand  them  in  the  possession  of  the  defendant  in  the  execation,  and 
taken  them  ont  of  his  possession. 

"  The  pretence  set  up  here  is,  that  the  execution  was  paid  and  satisfied.  Whether  it 
was  or  not,  makes  no  dfference  in  the  principle.  If  the  fi^st  be  true,  the  plaintiff  is  not 
without  his  redress ;  he  cannot  be  allowed  to  set  up  that  fact  to  divest  the  aherifTs  pos- 
session ;  the  goods  were  lawfully  taken  bj  the  defendant,  and  replerin  is  not  the  appn>- 
priate  remedy.  If  it  were  allowed,  the  execution  of  the  writ  of  fieri  fadtu  might,  in  sH 
cases,  be  delayed  or  eluded."  In  Seaver  t.  Dingl^^  4  Oreenl.  315,  G.  J.  MeUen^  observed 
of  the  cases  of  Badgers,  Phmney^  16  Mass.  Rep.  359,  and  Baker  y.FoUm,  16  Id.  147,  that 
"the  court  in  both  those  causes,  after  mature  consideration,  decided,  that  whatever  might 
be  the  strict  principles  of  the  common  law,  the  statute  of  1789,  of  which  our  statute  of 
1821,  ch.  80,  is  a  transcript,  has  so  altered  the  common  law,  that  an  action  of  replevin 
may  be  maintained  in  case  of  an  unlawful  detention,  though  the  taking  was  not  tortious 
and  unlawful.  As  by  these  decisions  the  law  was  settled  in  the  commonwealth  of  Mas- 
sachusetts while  Maine  was  a  portion  of  it,  we  are  not  disposed  to  disturb  or  questaoa 
them,  even  if  we  entertained  doubts  as  to  their  correctness.''  It  was  held,  in  this  case, 
that  where  the  original  taking  was  lawAil,  if  the  defendant  plead  proper^  in  himself^  it 
is  not  necessary  for  the  plaintiff  to  prove  a  demand  of  the  goods  previous  to  suing  oet 
the  writ  of  replevin.  Nor  is  a  previous  demand  necessary  when  the  original  taking  was 
tortious.  In  Marshal  v.  Davie,  1  Wend.  114,  Ch.  J.  Savage^  after  stating  the  dLtfereat 
views  entertained  by  the  courts  of  Massachusetts  and  New  York,  with  respect  to  the 
limits  of  this  action,  remarked,  "  Were  the  question  new  in  this  court,  I  should  be  stroQgtf 
inclined  to  hold  the  doctrine  of  the  Massachusetts  court  correct,  particalarly  under  oar 
statute  to  prevent  abuses  and  delays  in  actions  of  replevin,"  Ice.  In  conformity  with 
their  previous  decisions,  however,  it  was  held,  in  Marehal  v.  Davie,  that  replevin  vill 
not  lie  for  an  illegal  detention  of  property  where  the  party  comes  to  the  possession  by 
delivery  from  a  person  having  a  special  property  in  the  goods. 

In  Pennsylvania,  it  was  decided  at  an  early  day,  that  replevin  would  lie  wherever  one 
man  claimed  goods  in  the  possession  of  another,  no  matter  how  the  possession  of  the 
latter  was  acquired.  Weaver  v.  Lawrence,  1  Dall.  167.  And  the  law  continnes  so  to  be 
held.  Sheariek  v.  Uuber,  2  Binn.  2 ;  StamghUm  v.  Rappalo,  3  S.  &  B.  562 ;  Keiie  v.  Beigi, 
16  Id.  300.  In  Virginia,  it  has  been  held,  Vaidm  v.  Bell^  3  Randolph,  448,  that  at  cooh 
mon  law  replevin  lay  in  all  cases  where  goods  were  unlawfully  taken.  And  this  wu 
the  law  of  Virginia  until  1823,  when  an  act  of  the  legislature  confined  the  writ  to  the 
case  of  distresses  for  rent. 

In  South  Carolina,  it  is  said  not  to  have  been  decided  whether  replevin  will  lie  in  aaj 
other  case  than  that  of  a  distress  for  rent.    Byrd  v.  OfHarUn,  1  Rep.  Con.  Ct.  401. 

"  Replevin  lies  for  all  goods  and  chattels  unlawfully  taken  or  detained,  and  may  be 
brought  whenever  one  person  claims  personal  property  in  the  possession  of  another,  sad 
this  whether  the  claimant  has  ever  had  possession  or  not,  and  whether  his  property  ii 
the  goods  be  absolute  or  qualified,  provided  he  has  the  right  to  the  possession.  One  who 
has  the  mere  charge  or  custody  of  goods  cannot  maintain  replevin.  Every  posaUe 
ihcility  appears  from  the  first  to  have  been  given  to  the  use  of  this  action  in  Peansj^n- 
nia.  So  much  so  that  at  the  date  of  the  earliest  reports  in  that  state  the  practice  of 
using  it  in  all  cases  where  personal  propertv  was  claimed  was  so  fully  recognised  aid 
established,  that  it  seems  not  to  have  been  thought  necessaiy  to  inquire  exacdy  into  the 
extent  of  the  English  law  on  the  subject.  By  the  act  of  1705,  the  power  to  giaot  wnU 
of  replevin  is  conferred  in  cases  where  replevins  may  be  granted  by  the  laws  of  EngUsd. 
So  firmly  was  the  practice  rooted,  however,  that  to  the  attempts  to  show  that  in  Englud 
replevin  was  confined  to  cases  of  unlawful  taking,  the  judges  of  Pennsylvania  sa^i&d 
themselves  with  saying  that  however  it  might  be  in  England  it  was  wc^  settled  that  is 
Pennsylvania  the  action  lay  in  all  cases  where  one  man  claimed  personal  properly  in  the 
possession  of  another. 

In  New  Tork  and  Massachusetts  the  question  whether  the  unlawftil  detention  of  p«- 
sonal  property  which  had  come  lawfully  to  the  possession  of  the  defendant,  oosld  he 
remedied  by  replevin,  seems  to  have  presented  itself  unembarrassed  by  any  settled  piac* 
tiee  on  the  subject.  This  led  to  a  thorough  investigation  of  the  English  doctrine;  sad 
the  learned  judges  of  these  two  states  came  to  directly  opposite  oondosions.    See 
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though  in  ordinary  practice  it  is  applied  only  to  a  distress  for  rent,  a 
replevin  is  at  common  law  a  remedy  applicable  in  all  cases  where  goods 
are  improperly  taken. 

A  replevin  lies  for  goods  and  chattels  only  ;{b)  hence  it  cannot  be 
maintained  for  things  affixed  to  the  freehold.  In  a  replevin  for  taking 
goods  and  chattels,(c)  to  wit,  one  kiln,  &c.,  of  the  plaintiff,  to  which 
there  was  an  avowry  for  rent  in  arrear,  the  plaintiff  in  his  plea  in 
bar,  said,  that  the  ume-kiln,  before  and  at  the  said  time,  when,  &c., 
was  affixed  to  the  freehold  of  the  piece  or  parcel  of  ground  on  which, 
&c.,  and  as  such  was  by  law  exempt  from  any  distress  for  the  arrears 
of  rent  in  the  avowry  mentioned,  and  ought  not  to  have  been  distrained 
for  the  same,  &c.  To  this  plea,  the  defendant  demurred  generally. 
After  argument,  the  court  were  of  opinion,  that  the  plea  in  bar  could 

(b)  1  Inst.  146,  b.  (e)  NihUt  v.  Smith,  4  T.  R.  604. 

While  New  York  held  that  the  action  lay  onlj  for  ^ods  unlawf\ill)r  tfUcen  and  detained, 
]f  assachasettfi  argoed  that  even  at  common  law  replevin  was  the  proper  remedj  for  goods 
unlawfully  detained  without  reference  to  the  mode  bj  which  the  possession  of  the  defend- 
ant had  been  acquired.  New  York  is  supported  by  a  goodly  array  of  English  authorities. 
The  able  argument  of  the  court  of  Massachusetts  upon  the  reason  of  the  question  is  forti- 
fied by  many  examples  from  the  English  books  in  support  of  their  position.  The  well 
known  case  of  replevin  after  tender  of  amends  for  cattle  taken  damage  fetuant  when  the 
original  taking  was  lawful,  but  the  detention  became  unlawful  by  reason  of  the  tender. 
And  the  case  In  Siderfin,  of  the  colt  foaled  in  the  pound  which  was  never  taken  by  the 
defendant,  and  yet  was  unlawAilly  detained ;  also  the  case  in  Lilly's  Entries,  where  the 
defendant  avowed  that  he  had  rescued  the  goods  firom  the  sea,  and  claimed  salvage ;  and 
the  very  late  case  of  replevin  for  taking  and  impounding,  in  which  though  a  tender  after 
the  taking  and  before  impounding  was  pleaded  and  demurrred  to  because  the  lawfulness 
of  the  original  taking  was  not  disputed.  Lord  Dmman  held  the  plea  good,  and  said  every 
unlawful  detention  was  a  new  taking,  afford  some  evidence  that  the  action  was  not  orig- 
inaUy  confined  to  cases  of  an  unla^ul  taking,  or  of  any  taking  from  the  possession  of 
the  plaintiff."  Morris  on  Replevin,  3*7,  40.  Of  late  years  a  distinction  in  favor  of  inno- 
cent purchasers,  founded  upon  the  manner  by  which  possession  has  been  acquired,  and 
the  intention  of  the  OT^ner  in  parting  with  his  property,  has,  on  principles  of  policy  and 
justice,  and  for  the  benefit  of  trade,  been  gaining  ground.  In  this  country  It  is  already 
well  established  in  New  York  and  Massachusetts.  By  the  rule,  as  there  established,  if 
one  obtain  possession  of  personal  property  with  the  consent  of  the  owner,  and  with  the 
intention,  on  his  part,  to  change  the  property  no  matter  by  what  fraudulent  representa* 
tions  this  assent  may  have  been  obtained,  the  contract  is  not  absolutely  void,  but  void- 
able, and  a  bona  fide  purchaser  for  valuable  consideration  will  be  entitled  to  the  property 
as  against  the  original  owner,  if  his  purchase  has  been  made  before  the  original  contract 
has  been  avoided.  But  if  he  at  the  time  of  his  purchase  had  knowledge  of  the  fraudu- 
lent intentions  or  misrepresentations  by  which  his  vendor  obtained  the  property,  the 
orig^al  owner  may  recover  it  from  him. 

In  Pennsylvania,  the  point  has  not  been  explicitly  ruled,  but  the  course  of  decisions 
and  the  dicta  of  her  courts,  warrant  the  conclusions  that  she  will  foUow  the  doctrine  of 
New  York  and  Massachusetts.  Thus  Judge  Rodgers  in  the  case  of  MaekmUy  v.  MeOregor, 
3  Wh.  396,  says :  "  It  would  be  a  dangerous  doctrine  to  establish  that  where  a  person 
purchases  commodities  which  at  the  time  he  is  conscious  he  shall  be  unable  to  pay  for, 
though  these  g^ods  may  have  afterwards  passed  through  other  hands  in  the  fair  way  of 
purchase,  or  third  persons  may  have  become,  in  the  regular  course  of  business,  interested 
in  them,  the  original  seller  shall  have  the  right  to  recover  tiiem  in  whomsoever's  hands 
they  may  be."  And  again,  "  Replevin  or  trover  wiU  lie  by  the  vendor,  against  the  ven- 
dee, although  not  against  a  bona  fide  purchaser  without  notice  of  the  firaud."  Morris  on 
Replevin,  51,  52. 

In  Mississippi,  the  action  of  replevin  lies  only  in  case  of  distress  for  rent.  Wkedoek  v. 
Coaene,  6  How.  Miss.  279.  In  that  state  by  statute,  when  property  is  distrained  for  rent, 
a  claimant  may  replevy  it,  and,  if  he  be  cast  in  the  suit,  judgment  shall  be  entered  against 
him  for  double  the  amount  of  the  rent;  but  to  authorize  such  judgment,  the  property 
must  be  replevied  or  delivered  to  the  claimant.  Pmckard  v.  Randall,  1  How.  Miss.  508. 
In  Missouri,  replevin  wiU  lie  although  no  trespass  has  been  committed  by  the  defendant 
in  taking  the  property.    Skkmer  v.  SUnu^  4  Mis.  93. 
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not  be  supported,  becaoBe  it  was  »  departure  from  the  declaratioiL 
That  the  aeclaration  treating  the  lime-kun  as  a  chattel,  might  poesiblj 
be  true;  because  lime  may  oe  burnt  in  a  portable  oven,  and  the  kiln 
need  not  therefore  necessarily  be  affixed  to  the  freehold;  but  as  the 
plea  in  bar  stated  it  to  be  affixed  to  the  freehold,  it  was  inconsistent 
with  the  declaration.(l) 

Where  some  poor-rates  had  not  been  duly  published  on  the  Sunday 
following  the  allowance,  according  to  stat  1 1  Geo.  n.  c.  8,  a.  1,  and  a 
warrant  of  distress  issued  for  a  single  sum  made  up  of  these  rates  and 
of  others  which  were  regular;  it  was  holden,(i)  that  the  warrant  did 

not  justify  the  distress;  and  the  repleyin  which  had  been 
[  ^1187  ]  brought  for  taking  cattle  under  the  warrant  was  ^sustained, 

although  it  was  objected,  that  the  plaintiff  should  hare 
appealed. 

II.  Of  the  Proceedings  in  Replevin  at  Common  Law,  and  the  AUerth 

tions  made  therein  hy  Statute. 

At  the  common  law,(e)  the  proceedings  in  repleyin  commenced  with 


\ 


d)  Sibbald  r.  Roderick,  11  A.  4  B.  38  ;  3  P.  4  D.  106. 

e)  2  Inst  140. 


(1)  Replevin  does  not  lie  bj  a  partj  out  of  poseeesion  of  land,  to  reooTer  a  crop  of 
gnin  cut  and  remoyed  bj  the  party  in  possesBion,  although  the  grain  waa  aowed  hy  tbe 
plaintiff,  and  be  was  wrongfully  ousted  by  the  defendant  Demon  ▼.  Hagermmi^  8  Cowea, 
320.  The  same  point  was  decided  in  Br<npn  t.  Caldwellj  10  8.  &  R.  114 ;  and  see  Matia 
▼.  TrmUy  Ckurek,  3  Id.  609. 

Replevin  lies,  in  New  York,  against  an  officer,  for  goods  taken  in  execution,  they  set 
having  been  at  the  time  in  possession  of  the  debtor  in  the  execution.  Judd  t.  Az.  9 
Cowen,  268  ;  Clark  ▼.  Skmner,  20  Johns.  465.  In  ffail  T.  TuUle,  2  Wend.  475,  it  seeai 
to  have  been  the  opinion  of  the  court,  that  a  stranger  whose  goods  are  taken  oo  aa 
execution  against  another,  either  while  in  his  own  possession  or  in  the  poeaesaionof  hU 
•ervant  or  bailee,  was  entitled  to  maintain  this  action.  S.  P.  Jhmkam  r.  Wytkof,  3 
Id.  280 ;  and  see  Chapman  v.  ^ndretot,  lb.  240.  In  Pennsylvania,  it  has  been  held,  under 
the  act  of  assembly  of  the  state,  that  a  stranger  whose  goods  have  been  taken  in  execu- 
tion, cannot  maintain  replevin  against  the  offiur;  but  after  sale  be  may  mainleint^ 
action  against  the  vrndu  of  the  officer.  Sheariek  v.  Hubmr^  6  Binn.  2.  See  Skamr,  Lerj, 
17  8.  k  R.  99. 

See  also  Morgan  v.  Craig^  Hardin,  101 ;  Clay  v.  Ct^nrtoH^  1  Monroe,  10 ;  Kerlig  t. 
ffum€,  3  Id.  182. 

It  is  not  limited  to  cases  of  distress ;  but  lies  in  aU  cases  of  a  torttoua  and  nnlavliil 
taking  and  detention  of  goods  and  chattels.    Daggett  v.  /?oMm,  2  Blackf.  415.    Where 
trespass  lies  by  owner  or  possessor  for  goods  taken,  replevin  Ues.    Bruem  v.  Ogdm,  6 
Halst.  370.  In  Oonnectiont,  replevin  lies  only  in  cases  of  attachment  and  diatreas.  Ftf> 
ton  V.  WateoHf  9  Conn.  140.    S.  G.  10  Id.  76.    It  does  not  lie  in  any  case  for  goodi 
taken  on  mesne  process.    Smith  v.  Hundngtonf  3  N.  H.  R.  76.    Nor  in  New  York,  by  tht 
revised  statutes  for  goods  taken  by  virtue  of  a  warrant  for  the  coUection  of  a  tax  assev- 
ment  or  fine  in  pursuance  of  a  statute.   People  v.  Alhang^  7  Wend.  485.   It  Ues  againsl  t 
plaintiff  in  an  execution  directing  its  levy  on  specific  articles  as  defendants  at  the  soil  of 
the  real  owner.  Allen  v.  Crary^  10  Id.  349.  Or  against  sheriff.  Brmen  v.  Ogden,  6  Halst  3T& 
A  levy  on  property,  the  taking  of  an  Inventoiy  and  requiring  a  receiptor  to  prevent  its 
removal  is  a  sufficient  taking  in  replevin.   Fonda  v.  Van  Home^  15  Wend.  631.    Whoe  ft 
sheriff,  by  virtue  of  an  execution  against  one  of  several  partners,  removes  the  partDer- 
ship  stock  to  a  place  of  safe  deposit,  replevin  does  not  lie  against  him  at  Uie  suit  of  tbe 
other  partners.  Semgham  v.  Carter ^  12  Id.  131.   Replevin  issued  by  defendant  toobtsin 
a  redeliverance  of  goods  taken  from  him  by  virtue  of  another  writ  of  replevin  wiD  te 
superseded  with  costs  on  motion  before  the  return  day,  or  set  aside  before  the  retsiv. 
Morrie  v.  De  Witt,  5  Id.  71.    A  vendor  with  notice  of  the  suit  la  liable  to  vendee  vto 
has  lost  the  chattel  sold  in  replevin  by  a  stranger.    Armstrcmg  v.  Per^f  lb.  535. 
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Bub^  out  of  the  Court  of  Chancery  a  writ  of  replevm^  directed  to  the 
sheriff  of  the  county  where  the  dLstress  was  taken.(l)  Generallv,  writs 
directed  to  the  sheriff  gave  him  a  ministerial  power  only ;  hat  the  writ 
of  replevin  was  in  the  nature  of  a  jvsticieiy  not  returnable,  and  gave 
the  sheriff  a  judicial  authority  to  determine^  in  the  county  court,  the 
matter  in  question  between  the  parties.  Thus  distinguished  from  other 
writs,  it  was  called  feHinum  remediumf  a  speedy  remedy ;  but,  not- 
withstanding the  advantage  accruing  to  the  subject,  from  the  circum- 
stance of  its  being  a  justioial  writ,  it  Was  frequently  attended  with  so 
much  delay  as  to  require  the  interposition  of  the  legislature*  This 
delay  arose  from  several  causes :  1»  From  the  necessity  of  an  applica- 
cation  to  Chancery,  when  the  distress  was  taken  in  the  distant  part  of  the 
kingdom.  To  obviate  this  inconvenience,  it  is  provided  by  stat.  52 
Hen»  III.  ^commonly  called  the  statute  of  Marleoridge,)  c.  21,  that  if 
the  beasts(2)  of  any  person  are  taken  and  unjustly  detained,  the  sheriff, 
after  complaint  made  to  him,  may  deliver  them  without  the  hindrance 
or  refusal  of  the  person  who  shall  have  taken  the  beast8«(8)  This  statute 
extends  to  goods  distrained  for  a  poor-rate,  and  the  sheriff  must  replevy 
such  gooisij)  upon  being  required ;  and  an  action  may  be  maintained 
against  him  for  refusing  to  do  so.  To  make  this  remedy  more  effectual^ 
and  to  render  the  delivery  of  distresses  more  expeditious,  it  is  enacted 
by  Stat.  1  &  2  Fh.  and  Ma.  c.  12,  s.  8,  that  ^*  Everv  sheriff  of  shires, 
not  being  cities,  or  towns  made  shires,  shall,  at  his  first  county  day,  or 
within  two  months  next  after  he  has  received  his  patent  of  office, 
appoint  and  proclaim,  in  the  shiretown,  four  deputies  at  the  least, 
dwelling  not  above  twelve  miles  one  from  the  otner,  who  shall  have 
authority,  in  the  sheriff's  name,  to  make  replevins  and  deliverv  of  dis- 
tresses, in  such  manner  and  form  as  the  sheriffs  may  and  ought  to  do. 
By  force  of  the  statute  of  Marlebridge,(^)  (52  Hen.  III.  c.  21,)  the 
sheriff  may  hold  plea  in  replevin  by  plaint  of  any  value,  and 
this  plaint  may  oe  taken  out  of  *tne  county  court,(A)  and  [  ^1188  ] 
replevin  made  immediately.(t)(4)  But  it  is  incumbent  on 
the  sheriff  to  enter  the  plaint  at  the  next  county  court,  in  order  that  it 
may  appear  on  the  rules  of  the  court.    This  statute  does  not  extend  to 


i 


/)  Sabourin  r.  Marshidly  8  B.  ft  Ad.  440.  (g)  2  Inst.  139. 

h)  2  loflt.  139.  (t)  1  Inst.  145,  b. ;  2  Inat.  139. 


(1)  In  Penneylyania,  there  ia  bat  one  kiad  o^  replevin,  namelj,  by  writ ;  which  hj  the 
act  of  1705,  issues  out  of  the  respective  Gonrts  of  Oommon  Pleas,  and  is  made  retnmablt 
there,  and  the  practice  is  to  Insert  in  the  writ  a  mmmant  to  the  defendant  to  appear. 

Weaver  ▼.  LawreneCf  1  Dall.  157*    See  Morris  on  Replevin,  ch.  3,  p.  60. 

(2)  The  word  in  the  statute  is  "  averia,''  "  beasts ;"  but  it  is  nsnal  for  the  sheriff  to 
hold  plea  of  replevin  hj  plaint  of  other  goods  and  chattels  as  well  as  cattle. 

(3)  The  sheriff  is  bonnd  to  deliver  aotaal  possession  of  the  goods  to  the  plaintiff;  a 
symbolical  delivery  is  not  soiBcient,  unless  with  the  consent  of  the  plaintiff,  ffayet  t, 
Luthy^  5  Har.  k  J.  485.  See  Swan  v.  Shemufeil,  2  Id.  283  ;  AfColgan  v.  Htuton^  2  Xott  |p 
H'Cord,  444,  as  to  the  proceedings  by  eapioi  m  withernam^  ftc. 

(4)  This  position,  which  is  to  be  found  in  2  Inst.  139,  is  not  warranted  by  21  Edw.  IV. 
c.  66,  there  referred  to.  But  it  is  said  in  Broke,  Re^l.  pi.  46,  to  be  the  best  opinion. 
The  reason  assigned  for  It  by  Sir  Edw,  Coke,  is, "  that  it  would  militate  against  the  scope 
of  the  statute,  that  the  owner  of  the  beasts  should  be  deprived  of  the  use  of  them,  until 
the  day  on  which  the  county  court  is  holden."  The  same  doctrine  is  laid  down  in  1 
Inst.  I45|  b. 


hundred  courts.  The  himdred  court,  which  derives  its  authority  frou 
the  county  court,(2;)  connot  prescribe  to  grant  replevins  by  pl^t  by 
its  steward  out  of  court ;  for,  at  common  law,  the  sheriff  could  only 
replevy  by  writ  in  his  county  court.  But  this  decision  is  to  be  confined 
to  replevins  in  hundred  courts,  which  courts  are  all  e^'usdem  generu^ 
and  owe  their  jurisdiction  to  the  common  law,  and  does  not  furnish  a 
rule  for  replevins  in  other  courts  which  owe  their  origin  and  jurisdic* 
tion  to  charters  from  the  crown,  and  in  which,  pleas  of  replevin  upon 
plaint,  and  without  writ,  may  be  maintained.  (Q  The  proceeding  by 
replevin  by  plaint  under  the  statute  has  superseded  the  replevin  by 
writ.  The  observations,  therefore,  made  in  this  chapter,  witli  respect 
to  the  method  of  prosecuting  replevin,  must  be  understood  with  refer- 
ence to  the  replevin  hj  plaint^  except  where  the  proceeding  by  writ  is 
expressly  mentioned. 

;;^  z.  Another  cause  of  delay  at  common  law  proceeded  from  the  sheriffs 
not  being  able  to  enter  a  liberty  without  a  rum  omitt(Uj  where  the  dis- 
tress was  taken  and  impounded  within  any  liberty  which  had  return  of 
writs,  and  the  bailiff  of  such  liberty  did  not  pay  any  regard  to  the  war- 
rant of  the  sheriff.  The  statute  oi  Marlebridge  has  removed  the  neces- 
sity of  suine  out  the  non  omitta%y  but  still  the  sheriff  must  make  a 
warrant  to  Uie  bailiff  of  the  liberty  before  he  can  enter. 

8.  The  same  cause  of  delay  as  that  last  mentioned  was  experienced 
in  cases  where  the  distress,  though  not  taken  within  a  liberty,  yet  was 
impounded  within  it.  By  force  of  the  statute  of  Marlebridge,  die 
sheriff  may  in  this  case  enter  the  liberty  immediately,  even  without 
previously  issuing  a  warrant. 


[♦1189]  *nL  Of  the  Duty  of  the  Sheriff  in  the  Exeetdion  of  tiU 

Replevin^  p.  1189;  Qf  the  Pledges,  p.  1189;  ^mJ 
from  the  Party  replevying,  p.  1189;  Sureties  unitr 
the  Stat.  11  (?eo.  II.  o.  19,  s.  28,  p.  1190. 

At  the  commencement  of  a  suit,  it  was  the  duty  of  the  sheriff  at  the 
common  law,  in  all  actions,  to  take  from  the  plaintiff  pledges  for  tlie 
prosecution  of  his  suit.  This  duty  was  the  same  in  replevin  ;  but  as 
these  pledges  were  only  answerable  for  the  amerciament  to  the  king, 
pro  f also  damore,  if  the  plaintiff  did  not  prevail  in  the  suit,  they  woe 
found  insufficient  for  the  security  of  the  defendant  in  replevin,  inasmudi 
as  if  the  party  distrained  upon,  either  sold  or  eloigned  the  distress  after 
the  replevy,  the  defendant  was  wholly  prevented  from  reaping  any  ad- 
vantage from  an  award  of  a  return.  To  remedv  this  mischief,  thestat 
Westm.  2  (18  Edw.  I.,)  c.  2,  requires  the  sheriff,  before  he  makes  delrr^ 
erance  of  the  distress,  to  take  from  the  plaintiff  not  only  pledges  for 
the  prosecution  of  the  suit,  but  also  for  the  return  of  the  beasts,  if  s 
return  be  awarded.     And  if  the  sheriff  take  pledges  in  any  other  man* 

{k)  ffaUetr,  Byrt^  5  Hod.  248;  Lord  Rajm.  218;  Garth.  382;  Salk.  580;  Skiuer, 
674,  5.  (7. 

(I)  WiUon  T.  Bohday,  4  M.  &  S.  120. 


ner,  lie  is  to  answer  for  the  price  of  the  cattle  to  the  distrainors ;  and  if 
the  bailiff  has  not  wherewith  to  make  restitution,  it  is  to  be  made  by  his 
siiperior.(l^  The  course  pursued  hj  sheriffs,  or  other  officers  making 
replevins,  m  carrying  into  effect  the  provisions  of  this  statute,  does  not 
appear  to  have  been  uniform.  Two  different  methods  have  been  adopted 
by  them,  for  the  protection  of  the  defendant.  The  iSrst  method  has 
been  to  take  a  bond  from  the  pledges  conditioned  for  the  appearance  of 
the  party  replevying  at  the  next  county  court,(m)  for  his  prosecuting 
his  suit  with  effect,  and  making  return  of  the  distress,  if  the  return 
should  be  adjudged.  In  taking  this  security,(n)  the  sheriff  has  been 
considered  as  pursuing  the  directions  of  the  statute ;  for  the  word 
pledges  has  been  holden  to  be  synonymous  with  sureties.  The  other 
method  has  been  to  take  a  bond  nrom  the  party  replevying  ;(2)  the  con- 
dition of  which  is  similar  to  the  former,  vtz.  that  the  obligor  will  appear 
at  the  next  county  court,  and  then  and  there  prosecute  his  suit  with 
effect,  and  also  that  he  will  make  return  of  the  beasts,  if  return 
thereof  be  adjudged  by  law.(8)  Although  the  ^statute  of  [^1190] 
Westm.  2,  c.  2,  is  entirely  silent  as  to  a  bond  from  the  party 
replevying,  yet  it  has  been  decided  that  bonds  of  this  kind  are  lawful,(o) 
and  if  the  condition  be  not  performed,  an  action  may  be  brought  on 
them.  (4)  It  does  not  appear  that  the  sum  in  which  these  securities,  viz. 
the  bond  from  the  pledges,  or  the  bond  from  the  party  replevying, 
should  be  taken,  has  ever  been  ascertained.  To  provide,  therefore, 
a  more  effectual  security  for  defendants,  by  fixing  the  responsibil- 

fm)  Dalton'a  Sbff.,  439. 

\n)  Lord  Raym.  278 ;  Lntw.  687 ;  Dalton's  Shff.  438. 

[o]  Blaekett  V.  Criuop^  1  Lord  B^jni.  278. 

(1)  The  taking  of  a  bond  by  the  aheriif  from  the  plaintiff  in  replevin,  is  a  prereqaisite 
to  the  gerrice  of  the  writ  *  Pirani  y,  Borden^  6  Pike,  81 ;  Pool  y.  LoomUf  lb.  110 ;  Bald^ 
win  y.  Whittier^  4  Shep.  33 ;  Smith  y.  AtFall,  18  Wend.  521.  The  omission  to  take  a 
bond  with  sureties  from  the  plaintiff  does  not  invalidate  the  writ,  but  only  subjects  the 
sheriff  to  an  action  by  the  defendant.     Vaiden  y.  BMy  3  Randolph,  448.  ' 

^2)  I  have  not  been  able  to  discover  the  origin  or  first  introdnction  of  these  secnritle8» 
and,  consequently,  I  cannot  ascertain  which  is  the  most  ancient  The  nsage  has  been 
not  to  take  both  securities  at  the  same  time,  but  the  sheriff  htffe  exercised  his  discretion 
in  taking  either  one  or  the  other,  as  seemed  most  convenient  The  bond  from  the  party 
replevying  has,  I  believe,  been  most  generally  adopted. 

(3)  "  In  all  replevin  bonds  there  are  several  indqtendent  conditions ;  one  to  prosecute, 
another  to  return  the  goods  replevied,  and  a  third  to  indemnify  the  sheriff;  and  a  breach 
may  be  assigned  upon  any  of  these  distinct  conditions."  Per  Zee,  0.  J.,  delivering  the 
opinion  of  the  court  in  Morgan  v.  OrigUh^  M.  14  Gteo.  II.  B.  R.,  7  Mod.  380,  Leach's  ed., 
cited  by  HoWoyd^  J.,  delivering  judgment  in  Perrwu  v.  Bwan^  5  B.  &  0.  302.  Or  the 
breach  may  be  assigned  thus :  ^*  that  defendant  did  not  prosecute  his  suit  with  efi^t, 
and  hath  not  made  return."  PhiUipt  v.  Price,  3  H.  ft  S.  180.  The  replevin  bond  is  not 
forfeited  where  plaintiff  in  replevin  for  rent  in  arrear,  confesses  judgment  for  a  certain 
sum,  but  judgment  de  retomo  is  not  entered.  Kimmel  v.  JTrnt,  2  Watts,  431  -,  Cowden  v. 
Peate,  10  Wend.  333 ;  Cowdin  v.  Sdmton,  12  Id.  120.  If  pluntiff  fails  and  judgment  is 
rendered  for  defendant  for  a  return,  who  issues  a  writ  de  retomo  habendo^  and  the  sheriff 
by  virtue  of  it  takes  possession  of  the  chattel,  it  is  such  delivery  to  defendant  as  is  a 
substantial  compliance  with  the  condition  of  the  replevin  bond.  Carrieo  v.  Taylor^  3 
Dana,  33. 

(4)  Under  the  statute  of  Massachusetts,  which  has  been  construed  .to  provide  for  a 
bond  from  the  pUintiff  to  the  defendant,  it  has  been  held,  that  a  bond  from  the  plaintiff 
to  the  replevying  officer  instead  of  the  defendant,  was  absolutely  void.  2\urple  v.  PurpU^ 
5  Pick.  226. 
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kjf  of  tli6  ttureiies,  and  to  prerent  To^katiottfl  repletios  in  eases  of 
distress  for  rent  arrear^  it  is  enftcted  bj  stat.  11  Qeo.  XL  c  19,  8. 
289(1)  ^^  that  sherift,  and  other  offioera  having  aathorilj  to  grant  re- 
plevins, 8k€Mj{2)  in  every  replevin  of  distress  for  rent,  before  any  deUv« 
erance  of  the  oistress,  take  in  their  own  namee  from  the  plaintiff  and 
two  responsible  persons,  as  snreties,  a  bond  in  donble  the  valne  of  the 

foods,  conditioned  for  proseenting  the  suit  vrith  effidct,  and  withoat 
elay,  and  for  duly  returning  the  distress  in  case  a  return  shall  be 
awarded.''  The  statnte  then  proceeds  to  anthoriie  the  sheriff  or  other 
officer  to  assign  sach  bond  to  the  avowant,  or  person  making  cogniaanee, 
who  may  maintain  an  action  upon  it  in  the  superior  oourt8,(v)  in  the 
event  of  its  being  forfeited.^8)  A  replevin  Inmd  may  be  taken  and 
assigned  by  any  officer  who  nas  power  to  grant  replevins ;  and  it  has 
been  h0lden,( j)  that  one  of  the  sheriffs  of  London  has  such  power,  witift* 
out  his  companion,  and  may  therefore  take  and  assign  replevin  bonds. 
Replevin  bond  may  be  assigned(4)  to  avowant  only,(r)  withoat  cogniaocs, 
by  this  statute.  The  avowants  are  the  parties  interested,  and  person 
making  cognisance  merely  a  man  of  straw.  Both  avowant  and  porKHi 
making  cognisance  may  make  an  assienmentof  the  bond,  and  sue  jointtf 
on  it.(«)  In  this  action,  if  the  dodaration  state  that  the  plaintifl^  as 
bailiff  of  one  J«  8.,  distrained,  &c.,  it  is  sufficient,  withoat  stating  that 
the  plaintiff,  at  the  time  of  the  assignment  of  the  bond,  was  other 
avowant  or  person  making  cognisance  in  the  suit  in  replevin.(t) 
[*1191]  Although  "^the  bond  be  executed  by  one  of  the  sureties  onJ^, 
it  is  still  available  by  the  sheriff  aj^ainst  such  8urety.(vX&)  ^ 
Chapman  v.  BtUcher^  Carth.  248,  the  plaintiff  in  replevin  had  given  a 
bond  to  the  bailiffs  of  the  borough  of  New  Windsor,  conditioned  to 

{p)  DioM  Y.  /VeemcM,  6  T.  R.  195. 

(q\  Thiomp9<m  ▼.  FMkn^  1  M.  A  Or.  585 ;  1  Scott's  K.  R.  275. 

(r)  Areker  and  others^  Auigneet^  ^t  ▼.  Dudleif  and  otker$f  B.  R.,  B.  22  Geo.  m^  B.  P. 
B.  186,  Dampier  MS8.,  L.  I.  L. 

(«)  PhiU^9  y-  ^rke^  8  M.  ft  S.  180.  (t)  Diaa  v.  Fi^wman^  5  T.  R.  19S. 

\v)  Austm  T.  Jffaywardy  2  Marsh.  852 ;  T  Tauut.  28 ;  8,  (7.,  by  the  name  of  Amtm  v- 
JSoward;  [2>«  Bow  ▼.  ApplegaU^  8  M^Gord,  44]. 

(1)  It  baa  been  decided  that  this  statato  is  not  in  force  in  South  Garolina.  Ih  ^m 
T.  JtClary^  8  M<Cord,  44. 

(2)  If  the  sheriff  or  other  oifioar  n^ect  to  take  a  bond,  according  to  the  direetiawef 
this  statute,  the  coarts  will  not  grant  an  attachment  against  him,  such  n^igence  ast 
being  an  abuse  of  any  process  of  the  courts.  Twella  ▼.  Co/oiUe,  Willes,  3T5 ;  JK«  y.  Xarv, 
a  T.  R.  617.    See  anUf  1189,  note  (1). 

<B)  See  Oity  Council  T.  iViM,  1  M*Cord,  299. 

(4)  Repletin  bond,  in  New  Yoric,  is  assignable  only  when  taken  in  eaaas  of 
Knajjp  T.  Colbunif  4  Wend.  616.  A  replevin  bond,  to  prosecute  a  suit  in  anoth^ 
is  not  within  the  provisions  of  the  statutes.    Livmffaion  v.  St^.  Court,  10  Id.  &45. 

(5)  In  Massachusetts  and  Vermont,  the  statutes  forbid  the  serviee  of  the  writ,  i 
the  plaintiff,  or  some  one  on  his  behalf,  shall  execute  and  deliver  lo  the  officer  a  boa4 
to  the  defendant,  with  sufficient  sureties  to  be  approved  by  the  officer,  in  a  penalty  doabfe 
the  value  of  the  property  to  be  replevied,  with  condition  to  prosecute  the  reptefia  to 
final  Judgment,  and  to  pay  such  damages  and  costs,  as  the  defendant  shall  recover  agiiBit 
him,  and  also  to  return  the  said  property  in  case  such  shall  be  the  final  judgment  la 
Missouri  and  Arkansas,  the  bond  is  given  to  the  sheriff.  In  Kentucky,  it  is  takea  ib  fbe 
name  of  the  commonwealth.  In  all  the  states,  indeed,  in  which  the  law  has  been  cod^ 
fied,  a  bond  is  required  in  aveiy  case  before  the  execution  of  the  writ."  Morni  on 
Replevin,  189. 


prosecnte  his  stilt  with  effect  in  the  court  of  record  of  that  horough,  and 
to  make  return,  if  return  should  be  adjudged  by  law.  The  replevin  was 
brought  in  the  borough  court,  and  judgment  given  for  the  defendant^ 
which  was  afterwards  reversed  in  the  Court  of  King's  Bench,  on  error, 
and  a  new  judgment  was  given  that  the  plaint  should  abate,  and  that 
the  defendant  should  have  a  return.  Aji  action  was  brought  on  the 
bond,  and  it  teas  holden  a  lawful  h(md^{x)  and  the  court  midj  that  it 
was  the  common  course  to  take  such  bonds.  With  respect  to  the  con- 
dition, it  was  determined,  that  it  was  not  confined  to  a  prosecution  in  the 
court  of  Windsor,  but  extended  to  the  prosecution  of  a  writ  of  error  in 
the  King's  Bench,  for  that  was  part  of  the  suit  commenced  below :  and 
by  the  words,  '^  if  a  return  should  be  adjudged  by  law,"  the  condition 
was  not  confined  to  the  judgment  of  any  particular  court,(l)  for  which 
reasons  the  court  gave  judgment  for  the  bailiffs,  the  obligees.  So  where 
the  condition  of  the  replevin  bond  was  to  appear  in  the  county  court(^) 
and  then  and  theref^l)  to  prosecute  with  effect ;  it  was  holden,  that  the 
word  then  and  there  related  to  so  much  of  the  prosecution  as  should  be 
in  the  county  court,  but  that  they  did  not  restain  it,  and  that  the  bond 
was  forfeited,  the  plaintiff  having  been  nonsuited  in  the  superior  court, 
to  which  the  cause  had  been  removed.  Where  the  defendant  had  per* 
mitted  two  years  to  elapse  without  taking  any  steps  in  the  replevin 
cause ;  it  was  holden,(2)  that  the  bond  was  forfeited,  and  that  the  obligee 
might  recover,  although  he  had  not  signed  any  judgment  of  non 
pros,  in  the  county  courts.  A  plaintiff  in  replevin,(a)  *who  [*1192] 
does  not  use  due  diligence  in  prosecuting  the  suit,  is  guilty  of 
a  breach  of  that  part  of  the  condition  of  the  bond  which  requires  him 
to  prosecute  without  delay,  even  though  it  may  not  appear  that  the  suit 
is  determined.  Plaintiff  in  replevin  naving  given  a  bond  to  prosecute 
his  suit  with  effect,(()  levied  a  plaint  against  the  defendant,  who  ob* 
tained  an  injunction  to  stay  proceedings  until  a  certain  day,  on  which 
the  plaintiff  in  replevin  died ;  it  was  adjudged,  that  the  plaintiff  had 
prosecuted  his  suit  with  effect,  there  not  having  been  either  a  nonsuit  or 
a  verdict  against  him ;  and  SoUj  C.  J.,  compared  it  to  the  case  of  recog- 

(z)  See  also  Fortesc.  210,  11. 
\y)   Vaughan  T.  JS^orris,  Ga.  Temp.  Hardw.  137. 
(z)  Axfard  v.  FerreU,  4  Bingh.  586. 

(a)  Harri§on  t.  Wardle,  5  B.  4  Ad.  146 ;  2  Nev.  k  M.  703,  recognized  by  Tindalj  G.  J., 
in  Hider  t.  Bdwarck,  3  M.  &  Gr.  207 ;  3  Scott's  N.  R.  466. 
(6)  Duke  of  Ormond  t.  Bierlff,  Garth.  519,  and  12  Mod.  380. 

I  III  ■■■!  .■  »  ll.lll  ■  l<ll.  ■  I         -^^-»i»— ^— 1  ■ 

(1)  "To  prosecQte  with  effect,  the  plaintiff  mnst  not  only  proceed  to  a  decision  of  the 
suit,  but  mnst  have  snccess  in  it,  or  he  does  nothing ;  and  it  is  not  a  completion  of  the 
condition  to  have  levied  a  plaint  in  the  county  court:  for  the  words  extend  to  all  the 
proceedings,  from  the  original  to  the  conclusion  of  the  action,  as  well  in  the  court  below 
as  in  the  superior  court,  by  re.  fa,  lo.y  which  is  the  case  in  Garth.  249."  Per  Leef  G.  J., 
delivering  the  opinion  of  the  court  in  Morgan  v.  Chiffiihy  7  Mod.  380,  Leach's  ed.  See  a 
copy  of  Mr.  Ford's  note  of  this  case,  in  Seijt.  Hill's  MS.,  vol.  27,  p.  178.  "The  fiUlure 
of  prosecuting  the  suit  with  success  is,  we  think,  a  failure  of  prosecuting  the  same  with 
effect."  Per  ffolroyd,  J.,  delivering  judgment  of  court  in  Perreau  v.  Bevan^  5  B.  &  G. 
300 ;  Oould  V.  Warner^  3  Wend.  54;  Pemble  v.  Cl^ord,  8  M'Gord,  43 ;  Duggan  v.  England^ 
Harper's  Rep.  217 ;  Morris  on  Replevin,  p.  101. 

(2)  See  Jackeon  v.  Haneon^  8  M.  ft  W.  477,  pott,  p.  1192,  f^om  which  it  appears  that 
these  words  are  improper.  Per  Lord  Denman^  G.  J.,  in  Morrit  v.  MatthewBj  2  Q.  B.  293 ; 
1  G.  &  D.  677. 

VOL.  II. — 89 


1192  BBPMvnr* 

nizanoe  on  a  writ  of  error,  which  wu  to  prosecute  with  effect;  there, 
if  the  plaintiff  was  not  nonsuit,  nor  the  judgment  aflb^med,  the  reooffui- 
zance  was  not  forfeited.(l)  But  wh^re  the  breach  assigned  was,  uat 
defendant  did  not  appear  at  the  next  county  court,  and  then  and  there 
prosecute  his  suit  with  effect :  it  was  holden,  ill  aseigned ;  for  it  ia  con- 
sistent with  the  arerments  in  that  breach,  that  the  suit  mif^  hare 
been  begun  at  the  first  county  court,  and  be  still  pending.(c) 

It  is  sufficient  to  plead  that  the  parQr  did  appear  at  the  next  couaty 
court,  and  there  prosecuted  the  suit  according  to  the  form  and  effect  of 
the  condition,  and  that  the  suit  is  still  depending  and  undetermined.(c2X2) 
A  declaration  on  a  replevin  bond,  atter  alleging  that  the  plaint  was 
remored  into  the  court  above,  that  the  defendant  avowed,  and  that,  the 
plaintiff  in  replevin  having  omitted  to  plead  to  the  avowry,  a  judgment 
for  a  return  was  awarded,  averred,  that  the  plaintiff  in  replevin  did  not 
prosecute  his  suit  with  effect.  A  plea  that,  after  the  judgment  for  a 
return,  a  writ  to  inquire  of  the  arrear  of  the  rent  and  the  value  of  the 
cattle,  goods,  &c.,  distrained,  was  prayed  by  the  avowant,  granted,  and 
executed,  aud  that  thereupon  avowant  had  judgment  to  recover  the 
arrear  of  rent  found  together  with  a  sum  for  his  costs  and  damages; 
was  holden(6)  ill  on  demurrer.  In  an  action  brought  by  the  assignee 
of  a  replevin  bond,(/)  where  it  did  not  appear  on  the  face  of  the  decla- 
ration, that  the  plaintiff  was  avowant,  or  person  makine  cognisance, 
the  court  referred  to  the  replevin  suit,  which  was  of  recorS  in  the  sane 
court,  for  the  purpose  of  ascertaining  the  fact,  the  declaration  condad- 
ing  pratU  pcUet  per  reeordum.  The  ))reach  assigned  in  the  d6<4antie& 
ought  to  pursue  the  condition  of  the  bond ;  but  it  is  not  necessary  that 
it  should  extend  anv  further.(^)(8)    The  sureties  are  liable  only  to  the 

amount  of  the  penaltv  in  the  bond,  and  costs  of  soit  on  the 
[*1193]  boDd.(A)(4)    They  will  not  be  discharged  by  time  b^ng  ^gi^en 

to  the  plaintiff  in  replevin,(f)  nor  by  the  execution  of  a  writ  of 
iQquiry(i)  under  the  stat.  17  Car.  11.  c.  19,  s.  28.  But  where  the  suit 
\Wa8  referred,  and  it  was  agreed  between  the  plaintiff  and  defimdant,  with* 

(c)  Jackson  r.  Banton^  8  M.  ifc  W.  477|  recognieed  in  MorrU  T.  Maiihew^  2  Q.  B.  293 ; 
1  0.  A  D.  677. 

(d)  Brackenhury  t.  Pell,  12  East,  686.        (e)  Tkmor  T.  Turnery  2  Brod.  k  Bingfa.  lOT. 
(/)  Barker  v.  Horton^  C.  B.  17  Geo.  11.,  Willes,  460. 

(g)  5  T.  R.  195.  (A)  Hefford  v.  Alger^  I  Taant.  218. 

(i)  Moore  v.  Borvmaker,  2  Marah.  81 ;  6  Taant.  379,  i9.  (7. 
(k)  Tumor  r.  Turner^  2  Brod.  h  Bingh.  107. 

(1)  So,  it  was  held  that  the  condition  of  the  bond  was  BaTod  bjr  the  obligor  ptoMCii- 
ting  it  anUl  the  writ  was  abated  by  the  death  of  the  defendant  Badlmm  t.  TVefcer,  1 
Pick.  284.  In  Pennsylvania,  the  action  does  not  abate  by  the  death  of  the  defendaat. 
Keate  ▼.  Boyd^  16  S.  k  R.  300.  Nor,  in  Maryland,  by  the  death  of  the  pUintifil  FttLa^ 
y.  Bell,  1  Ear.  k  J.  31. 

(2)  In  an  action  on  a  replerin  bond  giren  in  the  ease  of  a  slave  replevied,  the  death 
of  the  slave  pending  the  replevin  is  not  a  valid  defence.  If  available  as  a  defence  at  all, 
it  ought  to  be  pleaded  to  the  action  of  replevin, /mu  darrim  contintumee,  OaUry  v.  B»» 
netlf  6  Monroe,  115.  Where  the  property  taken  in  replevin  is  a  living  animal,  and  then 
is  judgment  de  retomo  habendo,  it  is  a  good  defence  to  suit  on  the  replevin  bond,  tkat 
before  judgment  in  the  replevin,  the  animal  died,  without  default  of  the  plaintifTin  sack 
duit.     Carpenter  v.  Stevens,  12  Wend.  589 ;  Melvm  v  Wmslow,  I  Fairf.  397. 

(3)  S.  P.  Oould  v.  Warner y  3  Wend.  54. 

(4)  See  Hart  v.  Tobias^  2  Bay,  408 ;  Stevens  T.  SimmonSf  1  M'Cord,  28. 
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out  the  privity  oi  the  sureties,  that  the  bond  shoiild  stand  as  security  for 
the  award;  it  was  holden,(2)  that  the  sureties  were  discharged.  The 
ayowant,  by  hayinj;  elected  to  proceed  under  the  stat.  17  Oar.  II.  c.  7, 
is  not  confined  to  his  execution  under  the  statute,  but  may  proceed  upon 
the  repleyin  bond,  if  it  has  been  assigned,,  or  against  the  sheriff  for  his 
Xiegligence  for  the  loss  of  it,  notwithstanding  what  is  stated  to  have 
been  said  by  Bathursty.  J.,  in  Oocj^er  v.  Sherbrooke,  2  Wills.  117,  that 
^^  by  Stat.  17  Oar.  IL  c«  7,  the  legislature  intended  that  the  proce^ings 
apon  that  statute  by  writ  of  inquirT,lBeri  facias,  and  elegit^  should  be 
final  for  the  avowant  to  recover  his  damages,  and  that  the  plaintifi* 
should  keep  hia  cattle,  notwithstanding  the  course  of  awarding  a  writ 
de  retomo  habendoy  which  is  a  right  judgment :  for  the  statute  has  not 
altered  the  judgment  at  common  law,  but  only  gives  a  further  remedy 
to  the  avowant. '  The  Oourt  of  Common  Pleas,  in  !Pumar  v.  Turnar, 
decided  contrary  to  that  doctrine  of  Bathwrsty  J.  See  5  B.  &  0.  303, 
4,  per  Solroydy  J.,  delivering  Judgment  of  court  in  FerreauY.  Bevan.{l) 
When  the  defendant  has  obtained  judgment  for  a  return,  if  the  sheriff 
return  to  the  writ  de  retomo  habmdoy  that  the  cattle  are  eloigned,  the 
defendant  may  if  the  sheriff  has  not  taken  any  pledges,(77»)  or,  what 
amounts  to  the  same  thing,  has  taken  such  as  are  lnsumcient,(n)  imme- 
diately, without  any  previous  proceedings,(2)  commence  an  action  on  the 
ca6e(<>)  against  the  sheriff;  in  which  action,  (since  the  11  Geo.  II.  c.  19,  s. 
23,)  m  cases  of  a  distress  for  rent  arrear,  three  different  resolutions  have 
taken  place  with  respect  to  the  extent  of  the  sheriff's  liability.  The 
first  case(|>)  decided,  that  the  stat.  11  G^o.  II.  c.  19,  s.  23,  had  not 
enlarged  the  responsibility  of  the  sheriff,  and  that  the  value  of  the  goods 
distrained  ought  to  be  the  measure  of  the  damages  against  him,  as  it 
was  under  the  stat.  Westnu  2  (13  Edw.  L  c  2.)  In  the  second  case,(9) 
it  was  resolved,  that  as  the  proceeding  against  the  sheriff  was 
an  action  on  the  case  for  a  culpable  neglect  *of  duty,  the  plain-  ['*'1194] 
tiff  was  entitled  to  recover  a  full  compensation  for  the  injury 
sustained  by  him  in  consequence  of  that  neglect,  although  such  compen-^ 
sation  exceeded  double  the  value  of  the  goods  distrained ;  but  in  the 
third  determination  ;(r)  it  was  holden,  that  the  sheriff  should  not  be 
liable  any  further  than-  the  sureties  would  have  been,  if  he  had  done 
his  duty,  and  taken  a  bond,  and  they  had  been  sufficient ;  and  that,  as 
the  responsibility  of  the  sureties  was  limited  by  the  statute  to  double 

\l)  Archer  t.  HaU^  4  Bingh.  464. 

m)  Moyter  v.  Qray^  Gro.  Oar.  446 ;  Anon.^  Sir  W.  Jones,  278. 

\n\  Route  v.  Fattenonj  16  Vin.  399,  400;  7  Mod.  387,  Leach's  ed. ;  BaU.  K.  P.  60,  S.  O. 
[o)  This  method  of  prbceeding  agatttst  the  sheriff  was  settled,  after  much  debate,  in 
Souse  y.  Patteram. 

(p)  Yea  y.  LeMridffe,  4  T.  R.  433.  (q)  Coneanm  v.  Leihbr^e,  2  H.  Bl.  36. 

(r)  JBvafu  ▼.  Brander^  2  H.  Bl.  647. 

{I)  See  also  Gould  y.  Warner j  3  Wend.  64,  where  it  was  held  that  a  defendant  is 
entitled  to  an  assignment  of  the  bond,  although  he  has  taken  jadgment  for  the  retnm  of 
tiie  goods.    And  consult  Morris  on  Bepleyin,  191. 

(2)  Formerly,  where  the  sheriff  had  taken  insufficient  pledges,  it  was  the  practice  to 
proceed  in  the  first  instance  hj  tdre  fadat^  against  the  pledges.  A  detailed  account  of 
this  method  is  giyen  in  the  Ist  yol.  of  Seijt.  Wms.  ed.  of  Saunders,  p.  196,  a.  n.  (3),  and 
Gilb.  Bepl.  cap.  2,  s.  YII.  4. 
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the  valae  of  the  goods  distrained,  that  sum  oaght  to  be  the  measure  of 
the  damages :  and  this  decision  has  since  been  recognized  in  Paul  ▼. 
O-oodlueky  2  Bingh.  N.  G.  220 ;  where  it  was  holden,  that  inasmnch  as 
the  two  sureties  together  are  liable  only  to  the  amoont  of  the  penalt  j  of 
the  bond,  in  case  against  the  sheriff  for  taking  insufficient  snreties,  he 
is  liable  to  the  extent  only  of  the  penalty  of  the  bond  giren  by  the 
sureties.  In  this  action,  some  evidence  most  be  given  by  the  plaintiff 
of  the  insofficiency  of  the  pledge^  but  very  slight  evidence  is  sufficient 
to  throw  the  burthen  of  proof  on  the  sheriff.(t)  It  has  been  holden, 
that  the  sheriff  is  not  bound  to  warrant  the  sufficiency  of  the  pledges  ;(1) 
and  that  if  they  are  apparently  responsible9(f)  it  is  enough.  But  tiie 
sheriff  is  to  exercise  a  reasonable  discretion  in  deciding  upon  the  suffi- 
ciency of  the  sureties.  He  is  not  bound  to  go  out  of  the  office  to  make 
inquiries;  but  if  the  parties  are  unknown  to  him,  he  ought  to  require 
information  beyond  their  own  statement,  as  to  their  sufficiency.  It  is 
for  the  jury  to  decide  whether  he  has  exercised  a  reasonable  discretion.(«) 
If  the  sheriff  has  assigned  the  bond  to  the  plaintiff,  it  is  unnecessary  to 
prove  the  execution  of  the  sureties.(2;)  The  expenses  of  a  froitleBS  ac- 
tion against  the  pledges  cannot  be  recovered  as  special  damages^fjr) 
beyond  the  penalty  of  the  bond,  unless  notice  be  given  to  the  sheriff  of 
the  intention  to  sue  them.  In  Richards  v.  Actonj  2  Bl.  Rep.  12S0, 
the  Court  of  Common  Pleas,  on  a  summair  application,  made  a  rule  on 
the  sheriff,  under-sheriff,  and  the  replevin  clerk,  who  had  refused  to 
discover  the  names  of  the  pledges  taken  on  granting  the  replevin,  to 
ay  to  the  defendant  in  replevin  the  damages  and  costs  recovered  by 
im.  On  an  application  to  the  Court  of  U.  B.,(2)  for  a  rule  to  show 
cause  why  the  officer  of  the  court  below  should  not  pay  the  costs  re- 
covered by  the  defendant  in  replevin,  on  account  of  the  insufficiency  rf 
the  pledges  taken  by  him  de  retamo  habendOj  the  court  refused  to  grant 
the  rule ;  observing,  that  the  defendant's  remedy  was  by  action,  there 
not  having  been  any  cause  in  the  court  at  the  time  when  the  replevin 
bond  was  taken. 


E 


[♦1195]  ♦IV.  Of  claiming  Property,  and  of  the  Writ  de  Proprietate 

probandd. 

If  the  defendant  claims  property,(a)  the  sheriff's  power  to  redeliver 
the  beasts  is  su8pended,(2)  and  the  plaintiff  must  sue  out  a  writ  depr^ 


Saunden  r.  DarUng^  BoU.  N.  P.  60. 
Hindu  y.  Bladet,  6  Taant.  226  ;  1  Marsh.  27. 

Jejfery  v.  Battard^  4  Jl,  klR.  823.        (z)  JBamet  y.  Luea9f  Bj.  A  Moo.  264. 
Baker  y.  Oarraty  3  Blngh.  56. 
2)  TeMeyman  y.  GUdart,  1  Bos.  k  Pul.  N.  R.  292.  (a)  1  InaL  145,  b. 

(1)  In  Pennsylvania,  it  is  held  that  the  sheriff  is  responsible  for  the  suflSciencj  of  the 
pledges,  and  it  is  not  sufficient  that  they  were  In  good  credit  at  the  tiooie  of  the  replem* 
OxUy  y.  Cowperthwaitej  1  Dall.  349  {  Pearce  y.  Humphreyt^  14  S.  ifc  R.  23.  The  mot 
taking  an  assignment  of  a  replevin  bond  does  not  discharge  the  sheriff.  Commtmv^i^ 
y.  Rett,  3  Whart.  124;  NewUe  y.  WiUiatM^  7  Watts,  421-431. 

(2)  A  sheriff  cannot  remove  the  goods  after  a  claim  of  property,  eyen  for  sale  kecplo^- 
nntil  the  claim  is  tried.    Liaher  y.  Pearson^  2  Wend.  346. 

"  The  new  Code  of  Procedare  in  N.  York  has  superseded  this  systenii  and  introdoecd  a 
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prietaU  probandd,  or  of  proving  property,  because  aoestions  of  pro- 
perty cannot  be  determined  in  the  county  court  without  tne  king's  writ.(l) 
On  the  purchasing  the  writ  de  proprietate  probanddj  an  inquest  of  office 
is  holden ;  and  if  on  such  inquest  the  property  be  found  for  the  plaintiff, 
the  sheriff  is  to  make  deliverance;  but  if  it  be  found  for  the  defendant, 
the  replevin  by  plaint  is  determined,  and  the  sheriff  cannot  proceed  any 
further;  yet  the  plaintiff  may  bring  a  new  replevin  by  writ;  for  what 
is  done  on  the  plaint  will  not  operate  as  a  bar,  because  it  is  not  con- 
nected with  the  proceeding  by  writ.  Property  must  be  claimed  by  the 
defendant  in  person  ;(&)  it  cannot  be  claimed  by  his  bailiff  or  servant. 

(6)  1  Inst.  145,  b. 

proceeding  yery  similar  to  the  claim  property  bond  in  Pennslyyania.  The  most  material 
difference  being,  that  a  redeliTery  to  &e  plaintiff  is  stipulated  for  by  the  claimant,  if  such 
deliTery  shall  be  adjudged  by  the  court.  The  code  does  not  provide  for  any  change  in 
the  judgment  for  the  plaintiff,  which,  as  we  have  seen,  was  at  common  law  for  the  yalue 
of  the  property,  and  not  a  judgment  of  reiomo-habendo.  But  under  the  revised  statutes, 
the  plaintiff  was  allowed,  in  addition  to  the  judgment  for  the  value  of  the  chattels,  a 
judgment  that  they  should  be  delivered  to  him  without  delay ;  and  as  the  new  code  only 
touches  the  process,  it  is  to  be  presumed  that  he  is  stlU  entitled  to  this  judgment.  The 
statutes  of  Arkansas  have  followed  the  revised  statutes  of  New  York.  The  statute  law 
of  other  states  attaches  no  importance  to  the  claim  of  property  by  ihe  defendant.  Such 
claim  does  not  in  any  manner  interfere  with  the  operation  of  the  writ  of  replevin,  and 
the  writ  de  proprietaU  jprobandd,  is  not  allowed.  The  affidavit  of  property  and  right  of 
possession,  exacted  from  the  plaintiff  before  he  is  entitled  to  the  writ,  and  his  bond,  to 
prosecute  with  effect,  are  looked  upon  as  sufficient  protection  to  the  defendant. 

"  The  Pennsylvania  practice  has  some  features  which  recommend  it  in  preference  to 
fltfiy  other.  And  this  seems  to  have  been  felt  by  the  authors  of  the  new  code  in  New 
York,  who  have  adopted  it,  with  an  alteration  derived  from  their  revised  statutes,  giving 
the  plaintiff  the  benefit  of  a  judgment  for  a  return  if  he  wishes  it,  which  is  in  theoiy,  at 
BSkj  rate,  an  improvement.  The  Pennsylvania  practice  is  but  d  recognition  of  the  familicu- 
mazim,  ^rneUor  ut  conditio  pouidentitJ  The  plaintiff,  before  trial,  is  but  a  claimant  of 
the  property.  If  the  defendant  assumes  the  same  attitude,  and  gives  security  to  estab- 
lish his  claim,  it  is  but  in  accordance  with  general  principles,  that  he  should  retain  the 
possession  during  the  pendency  of  the  action.  In  England,  where  replevin  was  used 
chiefly  to  test  the  right  to  distrain,  and  was  generally  held  not  to  apply  to  other  cases, 
the  property  was  regarded  9a  prima  facie  belonging  to  the  plaintiff;  and  Uiat  he  might  not 
be  debarred  from  the  possession  of  his  property  pending  the  action,  by  a  vexatious 
claim  of  property  on  the  part  of  the  defendant,  the  writ  de  proprietate  probanda  was  de- 
vised, to  try  this  preliminary  question  at  once,  that  if  the  property  was  the  plaintiff's,  he 
might  have  possession  of  it  pending  the  suit.  In  this  country,  where  the  action  is  used 
to  try  the  right  of  property  and  possession  as  well  as  to  test  the  right  to  distrain,  the 
property  is  not  prima  facte  in  the  plaintiff,  but  in  the  defendant,  as  being  the  party  in 
possession ;  hence  the  propriety  of  not  disturbing  his  possession  where  he  claims  pro- 
perty and  is  willing  to  give  security  to  abide  the  judgment  of  the  court."  Monris  on 
Replevin,  219, 221. 

h)  By  the  practice  of  Pennsylvania,  if  the  defendant  claims  property  the  writ  is  not 
defeated  as  in  England,  nor  does  the  writ  de  proprietate  probandA  issue,  but  the  suit  goes 
on,  and  the  defendant  gives  security  to  deliver  the  goods  to  the  plaintiff,  if  on  trial  the 
property  shall  not  be  found  in  him.  Weaver  v.  Lawrence^  1  Dall.  167.  And  see  Murray 
▼.  Paielepf  1  Yeates,  197,  what  tiUe  the  defendant  may  show.  If  defendant  retains  the 
goods  on  security  to  sheriff,  the  verdict  is  for  value  and  costs.  Utter  v.  Sdwards,  4 
Watts,  63.  So  if  eloigned.  JtKinleyy,  itOregor^  3  VHiart  369.  V7here  the  goods 
are  delivered  to  plaintiff,  and  the  question  is  of  tiie  property,  on  a  verdict  for  defendant 
in  a  certain  sum,  it  will  be  intended  for  damages  for  the  detention,  and  a  judgment  de 
retomo  is  good.  Button  v.  Wileonj  3  Watts,  287.  See  White  v.  Lloyd,  3  Blackf.  390. 
Under  the  New  York  statute,  before  the  new  code,  if  the  demand  of  a  defendant  in 
replevin  is  equal  to  or  exceeds  the  value  of  the  property  replevied,  the  whole  amount  of 
the  value  should  be  given  to  him  as  damages,  otherwise  not.  Scrugham  v.  Carter,  12 
Wend.  131.  The  valuation  in  the  writ  \a  prima  fade  evidence  of  the  true  value.  Bamee 
V.  Bartlettf  16  Pick.  71  j  Buggtford  v.  Ford,  11  Id.  223. 
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A  bailiff  cannot  claim  property  below,,4>ecaii0e  being  only  Berrant  to 
another,  in  whose  ri^ht  ne  has  taken  the  goods,  he  cannot  say  that  Aey 
are  his  own ;  but  the  bailiff  above  may  plead  property  in  a  stranger, 
for  this  is  a  sufficient  reason  to  excuse  him  from  damages,  since  he  has 
not  taken  the  plaintiff's  goods  from  him.(l) 


y.  Of  the  Proce8$  for  removing  the  Cause  out  of  the  Inferior  CkmrU^ 
p.  1196 ;  and  herein  if  the  Write  of  Pone^  Reeordari  fadoi 
loquelamj  and  aeeedas  ad  Ourianij  p.  1196,  6, 7. 

Four  different  forms  of  writs  are  prescribed  by  law  for  the  remoTsl 
of  the  proceedings  in  replevin  out  of  an  inferior  into  a  superior  court: 
1.  The  writ  of  pone  at  common  law.  2.  The  writ  of  pone  under  the 
statute  of  Westminster  the  2nd,  (18  Edw.  I.)  c.  2.  8.  The  writ  of  i^ 
cordari  facias  loquelam.    4.  The  writ  of  accedas  ad  curiam. 

1.  Cf  the  Writ  of  Pone  at  Common  Law. 

When  the  proceedings  in  the  county  court  were  instituted  by  writ  oat 
of  Chancery,  and  the  plaintiff  was  desirous  of  removing  them,  this  wis 
the  proper  form  of  writ  for  that  purpose;  but  the  proceedings  in 
replevin  hy  writ  having  fallen  into  aisuse,  the  writ  of  pone  has  coose* 
quently  shared  the  same  fate :  it  will  not  be  neceasarv,  therefore,  to 
trouble  the  reader  with  an  explanation  of  it.  The  different  forms  ef 
this  writ,  as  adapted  to  a  removal  into  the  Court  of  King's  Bench  and 
Common  Pleas,  will  be  found  in  F.  N.  B.  69,  M. 

[*1196]    *2.  Of  the  Writ  of  Pone  under  the  Stat.  WeHm.  2. 

At  the  common  law,  where  the  lord  avowed  taking  the  distress  for 
services  or  customs,  if  the  plaintiff  disavowed  the  tenure,  and  disclaimed 
holding  of  the  avowant,  the  inferior  court  had  not  any  further  cogni- 
sance of  the  suit,  and  the  proceeding  there  was  stayed;  because  die 
disclaimer  brought  the  freehold  in  question,  which  the  county  courts  not 
being  a  court  of  record,  had  not  any  authority  to  try.  This  incon* 
venienoe  was  remedied  by  the  stat.  Westm.  2,  (18  Sd.  I.  c  2^)  which 
gave  the  avowant  in  this  case  the  writ  of  pone  to  remove  the  proceed* 
ings  into  the  king's  courts.  It  appears  from  the  preamble,  that  Ae 
avowant  b  entitled  to  this  writ  of  pone,  as  well  where  the  proceedings 
are  instituted  in  the  inferior  court  hj  plainty  as  where  they  are  coia- 
menced  by  writ  out  of  Chancery.  There  is  one  passage  in  thb  statute 
which  is  worthy  of  remark,  because  it  may  be  inferred  from  it,  that 
before  this  statute  the  d^endant  in  replevin  could  not  remove  the  pre- 

(1 )  Under  the  New  YoA  itatate,  before  the  new  code,  defendaiit  in  replvrin  raajnlw- 
pose  a  claim  of  property,  although  he  be  not  the  poeseaaor  of  the  chattel ;  and  a  j^aii^ 
having  a  special  property  is  so  entitled.  Mitchell  v.  fftnmamy  8  Wend.  66?.  If  a  claia 
of  property  is  interposed,  the  sheriff  mutt  desist  until  it  is  Inqoired  of  under  a  writ  A 
proprielate  probandA,    lb.    See  Lkhar  v.  Ftenon^  11  Wend.  68. 


ceediiigs  out  oi  the  inferior  eoQrt.(l)  The  words  are  these :  Nee  per 
istud  stattUum  derogatur  Ugi  communi  u^itatce^  quod  non  premisit 
aliquod  placitum  poni  coram  juMictarm  ad  petittanem  defendentis; 
ama  licet  primd  jacie  videatur  tenens  actoTj  et  dominu%  defendens, 
hahito  tamen  respectu  ad  hoc  quod  dominus  dutrinxitj  et  eequitur  pro 
servitiis  et  consuetvdinihtu  sihi  aretro  existentibus^  realiter  apparebit 
potius  actoTy  sive  querens^  quam  defendens. 

8.  Of  the  Writ  of  Recordari  faeiae  hqudam. 

This  form  of  writ  is  adapted  to  the  removal  of  the  proceedings  in 
replevin,(<?)  when  they  have  heen  instituted  in  the  county  court  by 
plaint,  and  not  by  writ;  and  as  the  method  of  suing  by  plaint  has 
superseded  the  ancient  method  of  proceeding  by  writ,  the  recordari 
fadas  loquelam  is  the  writ  now  in  general  use.  By  this  writ  the  sheriff 
is  commanded  to  record  the  plaint,  and  when  recorded,  to  return  it  into 
the  King's  Bench,  or  Common  Pleas,  at  a  fixed  day,  on  which  the  par- 
ties are  to  attend  in  court.  This  being  done,  the  superior  courts  have 
authority  to  proceed.  When  the  record  is  removed,(d[)  and  the  party 
declares  in  baneoy  the  plaint  is  determined.  Hence  advantage  cannot 
be  taken  of  a  variance  between  the  plaint  and  the  declaration  in  the 
superior  court.  By  virtue  of  the  writ  of  re.  fa,  lo,  the  plaint  may  be 
removed  either  by  the  plaintiff  or  defendant ;  but  the  defendant  must 
allege  in  the  writ  some  cause  of  removal:  this  allegation,(e) 
however,  is  not  a  material  *point  in  the  writ;  it  is  a  mere  [*1197] 
form,  not  traversable(/)  by  the  sheriff,  and  the  defendant 
may  avow  or  justify  the  taking  and  detention  on  other  grounds.  The 
delivery  of  the  re.  fa.  lo.  to  the  clerk  of  a  county  court,  after  interlo- 
cutory and  before  final  judgment,  is  a  hta  to  any  further  proceeding  in 
that  court.  The  officer  of  the  iliferior  court  eannot  refuse  paying 
obedience  to  the  writ,(^)  under  pretence  of  his  fee  not  having  been  paid ; 
because  he  may  bring  an  action  for  such  fees. 

4.  Of  the  WHt  of  Aceedas  ad  Curiam. 

This  writ  is  only  a  species  of  re.  fa.  lo.  adapted  to  the  removal  of 
replevins,  sued  by  plaint  in  the  Lord's  Court.  It  derives  its  name  from 
the  language  of  the  writ,  ^^accedae  ad  curiam  W.  de  C.  et  in  illdplend 
eurid  recordari  faciae  loquelam,  qua:  eet  in  eddem  curid  sine  brevi  no^* 
trOy  ^c.  See  the  form  of  this  writ  in  Gild.  Bepl.  l45j  ed.  1757.  N. 
If  the  writ  of  removal  was  made  returnable  on  the  first  return  of  the 
term,(A)  it  was  incumbent  on  the  plaintiff  to  declare  in  the  superior 
eourt  within  four  days  before  the  end  of  that  term;  otherwise  the 

[e)  F.  Ki  B.  TO,  B.  (d)  Hdtrgtikm  V.  Atdm^  Gro.  EUc.  543. 

a)  10  Bdw.  II.,  Avowry,  213;  20  Bdw.  III.,  Avowry,  130. 

[/)  Pctrkei  V.  Rent&n^  3  B.  A  Ad.  105.  (g)  Betan  v.  Proihetk^  3  Barr.  1151. 

(h)  Tk^mpaon  v.  Jordan^  2  Bob.  k  P«l.  137. 

(I)  I  am  awAre  that  Sir  Edw.  Coke  has  given  a  different  explanation  of  this  passage, 
in  the  2nd  Inst.  339,  bnt  his  explanation  seems  to  be  at  variance  with  the  context. 
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defendant,  (although  he  had  not  appeared,)  was  entitled  to  an  impar- 
lance ;  but  see  R.  G.  T-  1  Will.  IV.  ITo.  7. 


VI.  By  whom  a  Replevin  tnay  he  maintained. 

To  maintain  replevin,  the  plaintiff  ought  to  have  either  an  absolute 
or  special  propert7(t)  in  the  goods  in  question  vested  in  him  at  the  time 
of  the  taking  :(1)  A  mere  possessory  right  is  not  8uffieient.(ikX2)  If 
the  goods  of  a  feme  sole  are  taken,  and  she  marries,  the  husband  alone 
may  sue  the  replevin;  because  the  property  is  transferred  by  the  mar- 
riage, and  vested  absolutely  in  the  husband,  so  that  he  may  release  it: 
and,  consequently,  he  may  have  an  action  in  his  own  name  to  bring 
back  the  property. (2)  Or  the  husband  and  wife  may  ioin.(9n)  If  the 
goods  are  taken  after  marriage,  husband  and  wife  ought  not  to  join  in 
the  replevin  ;(3)  but  if  they  do  join  in  the  action,  and  after 
[*1198]  verdict  a  motion  is  made  on  this  ground  *in  arrest  of  judg- 
ment, it  will  be  presumed  that  the  husband  and  wife  were 
jointly  possessed  of  the  goods  before  marriage,  and  that  the  goods  were 
taken  before  marriage;  in  which  case  the  husband  and  wife  might 
join.(n)  Executors  may  maintain  replevin  for  the  goods  of  the  testa- 
tor taken  in  his  lifetime.(o)  Parties  who  have  a  joint  interest  in  the 
distress  may  join  in  the  replevin,(^)  but  where  the  interest  in  the  goods 
taken  is  several,(j)  there  ought  to  be  several  replevins.(4) 

(t)  Bro.  Repl.  pi.  8,  20 ;  [S.  P.  Riley  v.  F^ter^  9  Mms.  Rep.  112 ;  Warren  t.  Ldmi, 
lb.  255;  Waterman  y.  Robinton^  6  Mass.  Rep.  303  ;  LiMen  t.  Leavitt^  4  Mass.  Rep.  104.] 

(k)  Per  Cur,^  in  Templeman  t.  Cate,  10  Mod.  26.  (I)  F.  N.  B.  69,  K. 

(m)  Agreed  by  Lord  Hardwiektf  G.  J.,  in  Bern  v.  MaUaire,  Ga.  Temp.  Hardw.  119.  See 
ante,  p.  313,  4. 

(n)  Bern  et  Ux.  y.  Mattoire^  Ga.  Tern.  Hardw.  119. 

{q)  Bro.  Abr.  Repl.  pi.  12. 

— — — ^ —  -       -  II  — 

(1)  There  are  two  kinds  of  property, — a  general  property  which  everj  absolnte  owner 
has,  and  a  special  property ;  as  goods  pledged  or  taken  to  manure  his  Unds,  or  the  like, 
and  of  both  these  a  replevin  lies.    I  Inst.  146,  b. 

(2)  And  where  cattle  were  leased  for  a  term  of  years,  to  be  taken  back  bj  the  owner 
within  the  term,  if  he  should  think  them  unsafe  in  the  hands  of  the  lessee,  and  the  cattle 
were,  during  the  term,  seized  under  an  execution  against  the  lessee,  it  was  held,  that  the 
lessor  could  not  maintain  replevin  for  them,  he  not  having  the  right  of  immediate  pos- 
session, as  he  could  not  reclaim  them  from  the  lessee  without  notice.  Wytnmn  y.  JJen^ 
3  Greenl.  183.  S.  P.  WhuUr  y.  Jyatn,  3  Pick.  266 ;  Smith  y.  WUliamean,  1  Har.  k  J. 
147.  In  replevin  for  two  oxen,  defendant  pleaded  they  were  not  the  property  of  plaintiff 
and  issue  was  joined  thereon.  On  the  trial,  it  appeared  that  plaintiff  had  leased  then 
for  three  months,  and  that  during  that  time  they  were  attached  by  defendant  at  lessw^s 
property.  Held,  replevin  would  not  lie,  as  it  was  commenced  before  the  ez]iiration  of 
the  term,  and  although  it  had  expired  before  the  rendition  of  judgment,  a  return  «u 
ordered,  as  the  question  of  general  property  had  not  been  tried.  CoUuu  v.  Eeant^  IS 
Pick.'  63.  Where  the  owner  of  a  horse  bailed  him  to  A.  for  use  for  a  limited  period 
under  expectation  of  a  purchase  by  A.,  and  A.  sells  him  to  B.  for  a  valuable  congela- 
tion, and  B.  to  defendant,  replevin  lies  without  previous  demand  by  the  owner.  Gektm 
v.  Baconj  2  Fairf.  28.  A  qualified  property  is  sufficient  for  replevin.  Mead  t.  JTAfayr  ^ 
Watu,  110 ;  Lovry  v.  Hall^  2  Watts  k  Serg.  129.  Actual  possession  is  not  necessaiy  if 
there  be  general  property  and  a  right  of  immediate  possession.  Ckmn  v.  BmaeeUt  2 
Blackf  172. 

(3)  Husband  alone  must  bring  replevin  for  chattels  the  properly  of  the  wife  befcie 
marriage,  unlawfully  taken  afterwards.    Seibert  v.  if  Henry  ^  6  Watts,  301. 

(4)  The  marshal  of  an  incorporated  town  may  maintain  replevin  for  goods  taken  oat 


Bro.  Repl.  pi.  59.  {p)  3  Hen.  lY.  10,  a.;  1  Inst.  145,  b. 
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VII.  Of  the  Declaration. 

Venue. — The  venne  must  be  laid  in  the  county  in  which  the  distress 
was  taken.(l)  By  R.  G.  H.  T.  4  Will.  lY.  the  name  of  a  county  shall 
in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be  taken 
to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall  be  stated 
in  the  body  of  the  declaration,  or  in  any  subsequent  pleading.  Provi- 
ded,  that,  in  cases  where  local  description  is  now  required,  such  local 
description  shall  be  given.  See  further,  on  this  point,  stat.  8  &  4  Will. 
IV.  c.  42,  s.  22,  ante,  p.  517. 

LyeuB  in  quo. — The  place  in  which  the  distress  was  taken,  technically 
termed  the  hcus  in  quo,  as  well  as  the  vill  or  parish,  must  be  named 
in  the  declaration ;  because  the  right  of  caption  may  turn  on  the  place, 
and  the  freehold  may  come  in  question.(r)(2)  If  the  loev^  in  quo  be 
not  named,  the  defendant  may  take  advantage  of  the  omission  by  spe- 
cial demurrer ;(«)  but  if  he  plead  over,  the  defect  is  cured.(f)  This 
obligation  on  the  plaintiff  to  name  the  loeu»  in  quo,  has,  from  the  sup- 
posed difficulty  of  ascertaining  it  in  all  cases,  been  frequently  consid- 

(r\  2  Hen.  VI.  14,  a. 

(«)  Ward  V.  LaviUy  Cro.  EHz.  896;  Moor.  678,  S.  C,  under  the  name  of  Ward '9,  Lakm. 
See  also  Bead  and  ffawke^t  case,  the  arguments  In  which  are  reported  in  Godb.  186,  and 
the  judgment  of  the  court  in  Hob.  16,  and  1  Brownl.  176. 

(0  BuUythorp  y.  Twmer,  WiUes,  476;  and  per  Bridgmany  G.  J.,  1  Sidf.  10. 


of  his  possession  which  he  had  seized  by  yirtue  of  a  legal  precept.  FUch  v.  Dunn,  3 
Blackf.  142.  Where  two  persons  are  partners  in  carrying  on  a  trade,  and  one  is  to  find 
stock  and  the  other  labor,  he  who  finds  the  stock  may  replevy  it  in  his  own  name  from 
one  who  takes  it  from  the  possession  of  the  working  partner  before  he  has  begun  to  work 
it  up.  BoyntoH  y.  Paffe,  13  Wend.  425.  Where  a  part  owner  of  a  cargo  of  oil,  agreed 
with  the  agent  of  aU  the  owners  for  settling  the  voyage,  who  was  also  a  pcu-t  owner,  to 
have  his  share  set  off,  and  defendant  agreed  to  it  on  the  same  terms  as  he  had  sold  to 
another  part  owner,  and  it  was  agreed  also  that  the  oil  should  be  stored  at  a  certain 
rate  of  storage,  in  a  shed  at  the  oilworks  of  the  owners,  and  that  plaintiff's  agent  should 
be  accountable  for  the  storage  or  mannfocturing  of  all  the  oil  stored  under  his  superin* 
tendence,  and  that  it  should  be  in  defendant's  possession  tiU  settled  for,  as  had  been 
done  by  the  other  part  owner,  who,  it  was  proved,  had  given  negotiable  notes  for  his 
share :  in  pursuance  of  the  agreement,  plaintiff's  agent  received  and  stored  the  oil  in 
casks,  designated  by  defendant  as  for  plaintiff.  On  plaintiff's  refusal  to  give  such  notes, 
defendant  sold  the  oil  to  a  stranger.  Held,  that  replevin  did  not  lie,  as  it  was  not  a 
I>artition  but  a  sale,  and  plaintiff  was  bound  to  give  his  note  in  a  reasonable  time. 
BoTMi  V.  BarileU,  16  Pick.  71.  The  owner  of  property  in  possession  of  a  third  person, 
may,  by  his  own  act,  repossess  himself  of  it,  although  it  be  taken  from  such  third  person 
by  virtue  of  a  writ  of  replevin.  Speneer  v.  M^Oowm,  13  Wend.  266.  One  joint  owner 
of  a  chattel  cannot  maintain  replevin  against  the  other.  dfJSlderry  v.  Fkumoffan^  1  Har. 
A  GUI,  308. 

Replevin  does  not  lie  for  goods  deposited  with  the  plaintiff  by  a  stranger  who  has  no 
interest  in  them.    Barriton  v.  dflntosh,  1  Johns.  Rep.  330. 

A  mere  servant,  who  has  the  charge  of  goods,  as  such  only,  cannot  maintain  replevin ; 
bat  if  they  are  delivered  to  him  by  the  master,  as  baUee,  he  may.  HarrU  v.  Smithy  3 
Serg.  k  R.  20. 

(1)  In  Maine,  replevin  must  be  brought  in  the  county  where  the  original  taking  was, 
or  where  the  chattel  is  detained.  Pioie  v.  Smpwn^  3  Fairf.  261 ;  vide  WUUamt  v.  WtUh^ 
5  Wend.  290.  A  default  for  not  declaring  will  be  set  aside  in  replevin  as  in  other  suits. 
Ciowtrd  V.  Ohttej  6  Id.  540;  Aiktmon  v.  Holeomh,  4  Cowen,  45.  Whether  there  be 
any  exception  to  this  rule,  as  where  the  action  is  in  nature  of  trespass  de  hcni»  otpwiatiMy 
duhUaiur,  lb. 

(2)  In  replevin  for  goods  not  distrained  for  rent,  it  is  sufficient  to  lay  the  taking  in  the 
county.    Maek  v.  FoBtrody  1  P.  A.  Browne,  60. 
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ered  as  a  great  hardship.  It  must  be  admitted,  that  if  the  law  required 
the  plaintiff  to  name  the  place  where  the  distress  was  fir^  taken,  snch 
a  rule  might  deserve  censure;  but  the  law  does  not  require  such  strict- 
ness; it  being  sufficient  for  the  plaintiff  to  name  that  place  in  whidi 
be  finds  the  defendant  in  poMesuon  of  the  distress  ;(t6)  for  the  law 
considers  the  distress  as  wrongfully  taken  in  every  place  in  which  the 

defendant  may  have  it  in  his  cu8tody.(l)  Hence  where  the 
[*1199]   plaintiff  declared  '''of  a  taking  in  A.j{x)  and  the  defendant 

pleaded  nan  eepU  mode  etfarmd^  the  plaintiff  having  proved 
that  he  found  the  cattle  in  the  possession  of  the  defendant  in  A.,  it 
was  ac^udfied  sufficient,  althouj^  the  defendant  proved^  that  he  first 
took  them  m  B.,  and  was  only  driving  them  through  A.  to  the  pound.(2) 
If  the  replevin  be  broueht  in  an  inferior  court,  the  loeu9  in  quo  must 
be  alleged  to  be  within  the  lurisdiotion  of  the  court.(yX3)  Where  the 
close  has  not  any  name,  it  should  be  described  by  abuttah,  or  as  in  the 
occupation  of  (z)  I.  S.  With  respect  to  the  description  of  the  goods 
taken,(a)  it  is  stated  in  some  of  the  books  as  a  rule,  that  the  goods 
must  be  described  in  the  declaration  with  such  certainty,  that  the  sheriff 
may  make  a  re-deliverance  of  them.  The  following  cases  contain  all 
the  learning  on  this  subject : — Replevin  for  taking  hana  et  eatalla  ma,(i) 
viz.  quandam  parcelV  lintei  et  quandam  parceir  papyri  ipnuB  queren- 
ti%;  the  defendant  avowed  the  taking  as  a  distress  for  rent  arrear. 
Verdict  for  the  plaintiff,  with  entire  damages.  It  was  objected,  ia 
arrest  of  judgment,  that  ^^quandam  parcel!  papyri  et  lintei**  was  too 
general  and  uncertain  a  description;  and  although  it  might  be  well 
enough  in  trover  and  trespass,  yet  it  was  ill  in  replevin;  bemuse  it  was 
not  a  sufficient  direction  to  the  jury  in  assessing  the  damages,  nor  to 


I 


r«)  Per  CKambrt^  J.,  2  Bos.  k  PttL  461. 

\x)  Walton  T.  Kertop,  2  Wils.  354.  (y)  Quarto  T.  SwrU^  Cro.  Jac  9&. 

[*)  PoUen  V.  Bradley,  2  Moo.  k  P.  78.  (a)  See  Bull.  N.  P.  p.  53. 

{b)  Eempiter  T.  NeUan,  Pasch.  13  Aim.,  4  B«o.  Abr.  387,  cited  afidrecogniied  inBff* 
T.  MaUairef  0».Temp.  Hardw.  121. 


•  *  m> 


(1)  If  the  distress  be  taken  in  one  countj,  and  carried  into  another,  the  {kUiittiff  nuj 
have  replevin  in  either  conntj,  became  it  is  a  caption  in  every  coanty  into  whx^h  the 
distress  if  taken  by  the  defendant  F.  N.  B.  69  ^  1  Doct.  Pla.  315.  8ee  ako  Bra.  Bepl. 
pi.  63. 

(2)  If  the  defendant  nerer  had  the  goods  in  the  pllice  named  in  the  declaration,  mm 
eq>k  modo  $t  fortiUt  seems  a  proper  plea,  where  the  defendant  does  not  seek  a  retmiL 
The  plaintiff  declared  for  taking  gnns  m  quodam  loco  v^eat.  the  Minoriee ;  the  defendant 
pleaded  non  etpii  modo  etformd.  At  the  trial,  the  plaintiff  proTed  the  taking  at  a  plaet 
in  Surrey  \  npon  which  it  was  objected,  that  he  had  foiled  in  proving  hie  issue :  to  whick 
PrtUtf  G.  J.,  assented,  obserrlng,  that  where  the  defendant  does  not  insist  on  a  retan, 
he  may  plead  non  e^  modo  itformA,  and  prove  the  taking  to  be  at  another  plaoa.  The 
plaintiff  was  nonsuited.  Jokmofi  v.  WoUget,  Str.  507. 

(3)  Although  the  declaration  must  state  a  pUoe  eertaiui  within  the  village  or  town, 
yet  Uie  omission  may  be  cured  by  the  defendant's  pleading  over. 

Where  the  defendant  in  his  avowry  states  the  precise  house  or  place,  the  plaiatiff 
may  traverse  the  place  stated  in  the  avowry,  though  it  be  not  described  with  certaiaty 
in  his  declaration.  But  where  he  does  not  traverse  the  place,  but  Joins  issue  on  tfae 
tenancy,  the  loeat  inguohB  rendered  immaterial ;  and  the  plaintiff  may  show  the  takmg 
of  the  goods  in  another  place  than  the  house  demised,  especially  Where  the  goods  wen 
removed  from  the  house,  leaving  the  rent  unpaid,  and  were  seised  within  thirty  days 
thereafter.  And  if  the  plaintiff  intends  to  make  the  place  material,  he  must,  in  his  pfee 
In  bar,  or  repUeation  to  the  avowry,  traverse  the  taking  in  the  place  alleged  in  tiie 
avowiy,  and  take  issu6  thereon.    Qatdnor  v.  Humphr^iy  10  Johns.  Bep.  53. 


the  sheriff  in  re-delivering  the  goods:  but  Parker^  G.  J.,  observed,  that 
although  the  declaration  would  have  been  ill  on  demurrer,  yet  the  plead* 
ings  had  supplied  the  defect;  because  the  defendant  having  avowed  the 
taking,  he  nad  thereby  admitted  that  he  knew  what  the  goods  were, 
and,  consequently,  both  parties  agreeing  on  this  point,  the  only  question 
was,  who  should  have  thenu  He  added,  that  it  would  not  be  of  any 
advantage  to  the  defendant  to  have  the  goods  particularized;  because, 
if  the  plaintiff  should  demand  500  reams  of  paper,  and  prove  that  the 
defendant  had  wrongfully  taken  one  only,  yet  he  would  be 
entitled  to  '^'recover,  agreeably  to  the  rule,  that  in  actions  of  [*1200] 
tort  it  is  sufficient  for  the  plaintiff  to  prove  part  only  of  his 
declaration ;  and  as  to  the  necessity  of  an  exact  description  of  the 
goods  on  account  of  the  re-deHv^  by  the  sheriff  upon  the  retom* 
hdbenJCy  he  observed,  that  the  sheriff  might  require  ti^e  defendant  to 
show  him  the  goods,(l)  and  that  it  was  a  good  return  for  the  sheriff  to 
make,  ^^that  no  person  came  on  the  part  of  &e  defendant  to  show  him 
the  goods,"  and  that  such  a  return  might  be  found  in  Hastall's  Entries, 
and  Balton's  Sheriff,  c.  78.  So  where  in  replevin  for  taking  fourteen 
skimmers  and  ladles,(<?)  and  three  pots  and  covers,  an  exception  was 
taken,  after  verdict,  in  arrest  of  judgment,  to  the  declaration,  for  ui^ 
certainty  in  the  description,  in  not  expressing  how  many  of  each  sort 
were  taken ;  the  court,  adopting  the  reasons  of  Parker^  C,  J.,  in  the 
preceding  case,  were  of  opinion,  that  the  declaration  was  sufficient,  and 
gave  judgment  for  the  plaintiff.  But  a  declaration  in  replevin  for  tak* 
ing  ^^  divers  goods  and  chattels,*'  was  holden  insufficient. {d)(2) 


Vin.  Of  the  Pleadings: 

1.  0/ Pleas  mAbaUmML  j>,  1201  ]  md  hernia  of  th§  J^da  of  Cqni  in  alU  Lo€Q. 

p.  1201. 

2.  Oeneral  hme,  p,  1202. 

3.  Of  the  Avowry  and  Cogniamnu: 

1.  General  SuUi,  ^e.^  rtialmg  to  the  uivowry,  and  htnm  of  the  New  MuUt* 

p.  1203. 

2.  Of  the  Avowry  for  Damageftaeant,  p,  1204;  PUae  in  Bar,  p.  1205; 

Secape  through  Dtfeet  of  lineei.  p.  1205 ;  Bight  of  Common,  p.  1206 ; 
Tender  of  Amende,  p,  1207. 

3.  Of  the  Avowry  for  Bent  Arrear,  p,  1208;  Fleae  in  Bear,  p,  1210;  Bvic" 

tion.   p,  1210 ;  Non  Demiait^  Non  Tenuit,  p,  1210 ;  Bime  m  Arrear* 
^.  1211 ;  Tender  of  Arrears,  p,  1212. 

(c)  Bern  v.  MatUtwe,  Ca.  Tenp.  Hardw.  124. 

(/)  Pope  T.  TiUman^  1  Uoora,  (0.  P.J  386;  7  Taunt.  642|  8.C. 

—  »  I.  ■■»  I  I  I  ll.t.l  .1.  |M» 

(1)  ThiB  arj^ment  has  ft-eqaentlj  been  nrged,  when  exceptionfl  in  arreet  of  judgment 
have  been  made  in  actions  of  ejectment,  for  uncertainty  of  description  in  the  declaration. 
See  Portman  y.  Morgan^  Gro.  Elis.  466. 

(2)  A  declaration  containing'an  itemi  among  others,  of  **a  lot  of  iundries,"  was  held 
good  after  verdict,  where  the  defendant  had  pleaded  property  In  himself,  and  the  issue 
was  on  the  plea.  Warner  t.  Aughenbaughj  IbQ,  kU,  1.  Certainty  to  a  general  intent 
is  sufficient.  Wilton  t.  Cfray,  8  Watts,  38.  A  writ  of  replevin  must  specify  the  goods 
to  be  replevied,  or  it  may  be  quashed  even  after  appearance.  Snedeker  v.  Quieky  6  Halst. 
179.  The  writ  should  issue  against  him  who  at  the  time  has  ustual  possession.  English 
y .  I?albroWf  I  Miles,  160.  PlaintiiT  in  replevin  nonsuited  maj  bring  another  action  of 
replevin.    Daggett  v.  Bobins,  2  Blackf.  415.    See  Monris  on  Beplevin,  74. 
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4.  Property,  p.  1212. 
[  »1201  ]  »6.  StatuUt: 

1.  OfLimUaHont.  p.  1213. 

2.  (^Set-off.  p.  1213. 


1.  Of  Ple€u  in  Ahatementj  and  herein  of  the  Plea  of  Cepit  in  alio  Id>w 

There  is  a  difference  between  pleas  in  abatement  in  replevin,  and 
in  other  actions,  arising  from  the  peculiar  nature  of  the  proceedings  in 
replevin.  In  other  actions,  as  actions  of  assumpsit,  debt,  or  trespass, 
the  plaintiff  is  not  put  in  possession  of  anything  until  after  jadgment 
and  execution  thereon:  as  soon,  therefore,  as  the  writ  or  count  is 

Suashed,  hj  a  judgment  for  the  defendant,  on  a  plea  in  abatement,  the 
efendant  is  thereby  restored  to  the  same  situation  in  which  he  was 
before  the  action  was  brought:  but  in  replevin  the  mere  quashing  the 
writ  or  count  does  not  affora  the  defendant  complete  redress,  the  plain- 
tiff being  in  possession  of  the  defendant's  goods  by  previous  deVveir 
from  the  sheriff.  To  remedv  this  inconvenience,  and  to  entitle  himseff 
to  a  return  of  the  distress,  the  defendant  must,  to  a  plea  of  abatement 
in  replevin,  subjoin  a  suggestion  in  the  nature  of  an  avowry  or  cogni- 
sance. As  this  suggestion,  however,  is  merely  for  the  purpose  of  a 
return,  the  matter  of  it  is  not  traversable.(6)  To  the  plea  of  cqnt  in 
alio  hco^if)  the  defendant  must  add  a  suggestion  of  this  kind,  if  he 
seeks  a  return. 

Of  the  Plea  of  Oepit  in  alio  Loco.(l) 

The  defendant  pleaded  eepit  in  alio  loeOy{g)  and  prayed  judgment  of 
the  court,  and  that  the  count  be  quashed.  On  demurrer,  the  question 
was,  whether  the  plea  oueht  not  to  have  prayed  judgment  of  the  writ ; 
but  it  was  insistea,  that  the  place  being  mentioned  in  the  count  only, 
and  not  in  the  writ,  the  exception  was  properly  taken  to  the  count 
where  the  fault  was.  The  court  gave  judgment  for  the  plaintiff,  being 
of  opinion  that  the  conclusion  was  good.  But  though  this  plea  properly 
concludes  with  a  prayer  of  judgment  of  the  count  or  declaration,  yet  in 
a  ca8e(Aj  where  to  replevin  for  taking  the  plaintiff's  goods,  at  the 

J  parish  ot  St.  Mary-le-Bow,  in  the  ward  of  Cheap,  in  London,  the  de* 
iendant  in  his  plea  prayed  judgment  of  the  declaration,  because  he 
took  the  ffoods  m  the  parish  of  St.  Martin,  Ludgate  Without,  in  the 
ward  of  Farringdon  Without,  in  London,  in  a  certain  dwelling-hoiBe 
there,  called  the  White  Swan,  without  this,  that  he  took 
[  *1202  ]  them  at  the  parish  of  *St.  Mary-le-Bow,  in  the  ward  of 
Cheap,  and  this  he  is  ready  to  verify ;  wherefore  he  prajs 


I 


e)  Foot't  case,  Salk.  93 ;  Willee,  475.  (/)  Bro.  RepL  45 ;  Asnan.  SaUc.  94. 

fi)  Docketi  T.  Booth,  B.  B.,  S.  1  Qm>.  II.  USS. 
(A)  BuUythofpt  T.  Tumtr,  VTillM,  475. 

(1)  The  plea  of  etpn  in  alio  loeo  does  nol  admit  the  taking  as  laid  in  the  declanliM, 
and  plaintiff  is  bound  to  show  his  right  to  recover  as  on  wm  apit.  WUUamu  r.  WM, 
5  Wend.  290.    Morris  on  Repleyin,  84. 
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judgment  of  the  declaration,  and  added  a  suggestion  in  the  nature  of 
an  avowry  for  a  return ;  it  was  holden,  that  uie  plea  of  the  defendant 
was  a  plea  in  bar,  and  not  in  abatement,  for  the  following  reasons : — 
Ist,  because  the  place  in  replevin  is  of  the  essence  of  the  action,  other* 
wise  the  defendant  in  replevin  could  not  demur  for  want  of  a  certain 
place  in  the  declaration ;  2ndl7,  because  in  a  plea  in  abatement,  an  ob- 
jection cannot  be  made  for  any  defect  in  the  declaration :  in  support 
of  this  reason,  Mastrop  v.  JBiagting»y  Salk.  212,  was  cited ;  Srdly,  be- 
cause, upon  inquiring  of  the  officers  in  the  Court  of  Common  Pleas  and 
in  the  King's  JBench,  it  was  not  found  that  an  affidavit  had  ever  been 
made  of  the  truth  of  this  plea,  as  is  required  in  pleas  in  abatement  by 
Stat.  4  &  5  Ann.  c.l6 ;  nor  were  defendants  obliged  to  put  in  such  pleas 
within  the  first  four  days  of  the  term,  as  pleas  in  abatement  must  be 
\)j  the  course  of  the  court ;  4thly,  because  it  appeared  by  the  manner 
of  pleading  these  pleas  and  the  iudgment  given  upon  them,  that  they 
had  always  been  considered  as  pleas  in  bar;(t)  lastly,  because  whoever 
pleads  a  plea  in  abatement  must  show  that  tne  plaintiff  can  have  a  bet- 
ter writ,  whereas  he  cannot  have  a  better  writ  in  the  present  case ;  for 
it  is  in  the  usual  form,  as  appears  by  the  register,  fo.  81,  and  Glanville, 
1.  12,  c.  12. 

■ 

2.  The  General  Isme. 

The  general  issue  in  replevin  is  "  non  c^U"  by  which  the  property 
is  admitted  to  be  in  the  plaintiff,  and  the  caption  only  put  in  issue.^l) 
If  the  plaintiff  take  husband  after  suing  out  the  writ,  and  before  tne 
declaration,  the  defendant  cannot  give  the  coverture  in  evidence  under 
the  general  issue,  but  must  plead  it  in  abatement.(A:) 

(0  1  Bast  Entr.  665,  pi.  4,  6 ;  656,  pi.  7 ;  Thomps.  Bnt.  274,  pi.  11 ;  Clift's  Entr.  644. 
(k)  ffoUa  r.  JFreerj  2  Bingh.  N.  G.  719,  recognising  Morgan  v.  Painter^  6  T.  B.  265. 

(1)  In  ItKmley  ▼.  JfGreffor,  3  Whart  398,  Judge  i2o^«r«  uses  the  foUowing  langaage : 
"  Bj  the  plea  of  non  eqni  the  caption  and  detention  only  are  pat  in  issae,  and  not  the 
property  which  is  admitted.  The  only  point  to  which  the  evidence  applies  under  that 
plea  is,  whether  the  defendant  took  the  goods  or  not,  or  whether,  if  he  came  rightfully 
into  possession,  he  has  detained  and  continues  wrongfully  to  detain  them.  In  point  of 
form  it  denies  the  taking  only,  and  is  pleaded  without  any  suggestion  for  a  return,  and 
consequently  there  cannot  he  judgment  for  a  return  on  that  plea.  But  although  it 
denies  the  taking  only,  yet  on  that  plea  the  unlawfhl  detention  may  also  be  inquired 
into ;  and  this  has  been  the  invariable  and  constant  practice,  not  only  in  England  but 
in  this  state,  from  the  first  settlement  of  the  province."  iVbn  cqnt  admits  the  pro* 
perty,  and  puts  in  issue  only  the  taking  and  detention.  M^KinUy  v.  McGregor ^  wpra* 
In  Connecticut,  on  this  plea,  plaintiff  must  show  also  an  attachment  or  distress.  Wataon 
V.  Watson,  10  Oonn.  75  ]8,C,9  Id.  140.  Although  the  taking  were  rlghtftil  or  excusable, 
plaintiflf  will  recover  if  the  detetUian  were  unlawful,  and,  generally  speaking,  the  pro- 
perty being  admitted  in  plaintiff,  ang  detention  is  unlawftiL  JttKuUey  v.  M^Ortgor^ 
tupra.  Where  Judgment  is  rendered  against  plaintiff,  and  there  is  no  plea  but  non  egtU, 
defendant  is  not  entitled  to  a  judgment  pro  retomo  hob,  Ths  People  v.  Niagara  C,  P., 
4  Wend.  217.  In  replevin,  under  a  plea  of  rwn  eptit,  the  taking  only  is  in  issue.  Any 
other  defence  can  be  introduced  only  by  special  plea  or  brief  statement  under  statute  of 
Maine.  Vickery  v.  Sherlmmej  2  App.  34.  Such  plea  admits  property  in  the  plaintiff,  and 
puts  in  issue  only  the  caption,  and  the  defendant  cannot  show  property  out  of  the  plaintiff 
under  it  Wilton  v.  RoyMUm,  2  Pike,  315 ;  Trotter  v.  Taylor,  5  Blackf.  431 ;  Oalueha  v. 
BtUterfieldf  2  Scam.  227 ;  Hofper  v.  Baker,  3  Monr.  421 ;  Vtekery  v.  Sherburne,  2  App.  34 ; 
Under  the  plea  of  non  eepit  aione,  the  defendant  cannot  have  a  return.  Smpeon  v. 
JPFarland,  18  Pick.  427 ;  WhUeweU  v.  WelU,  24  Id.  25. 
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3.  Of  the  Avottfry  and  Cognizance : 

1.  Omerai  RuU$t  ^e^  relaimg  to  the  Avovfry:,  and  kerm  of  tke  I?em  iSvlet. 

p,  1203. 

2.  0/  the  Affowry  for  Dcmage  /bohuU*  p.  1204;  FUat  m  Bmr.  p,  1296; 

Stcf!^  tkrorngk  Drfeeiof  Plmeu,  p*  1205 ;  UiglU  q^  Cmmmom,  p,  1206; 
Tender  rf  Amendt,  p,  1207. 
Z,  Of  the  Avowry  for  Rent  Arretar,  p.  1208;  Pleae  In  Bar,  p,  1230;  R^ 
tion,  p,  1210;  i^  Demteit^  jhm  ^sntiii*  p»  1210;  Rienw  m  Arretr. 
JL  1211;.  Tmiet  1^  Arrmn.  p,  1212. 

[  *1203  3  *I.  Gfenerdl  Buletj  ^e.y  relating  to  the  Avowry ^  and  herein 
of  ike  Neto  IltUe$.-^T\ie  avowry  or  cognisance^  which  is  in  the 
nature  of  a  declaration,  ought  to  contain  sufficient  matter,  upon  which  the 
avowant,  or  person  making  cognizance,  may  have  judgment  for  a  re- 
turn.(l)  But  if  the  avowry,  &c.,  be  defective  in  form;  or  if  circmnstanee 
of  time,  place,  &c.,  shoula  he  omitted,  such  omission  may  be  helped  by 
the  plea  of  the  adverse  party ;  otherwise  it  is  of  a  defect  in  Bub8tance.(Q 
The  avowry,(m)  &c.,  must  answer  every  material  part  of  the  declaration ; 
hence,  if  the  plaintiff  alleges  a  taking  in  two  places,  and  the  defendant 
avows  as  to  one  only,  it  is  a  discontinuance.  So  if  the  declaration  be 
for  taking  goods,(n)  chattels,  and  beasts,  and  the  avowry  is  confined  to 
the  taking  the  beasts  only,  it  will  be  bad  on  demurrer.  In  replevin  for 
goods  taken  in  closes  A.  and  B.,  defendants  may,  under  stat.  3  &  4 
Will.  lY.  c.  42,  s.  21,  pay  money  into  court  as  to  the  soods  taken  in 
A.  and  to  some  of  those  taken  in  B.,  and  avow  and  mdke  cognizance 
as  to  the  residue  takes  in  B.(<?)  By  stat.  4  Ann.  c  16,  s.  4,  any  de- 
fendant in  any  action^  or  any  plaintiff  in  replevin,  in  anj  court  of  re- 
cord, may,  with  leave  of  the  oourt,  plead  as  many  several  mattcis 
thereto  as  he  shall  think  necessary  for  his  defe&oe*(z)  An  avowant  is 
a  defendant  within  the  meaning  of  this  section,  and  may  plead  several 
avowries  with  leave  of  the  court. (8)  But  now,  by  B.  G.  H.  T.  4  WilL 
lY.  No.  5,  avowries  and  cognizances  founded  on  one  and  the  same 
principal  matter,  but  varied  in  statement,  description,  or  dreomstanoe 
only,  (and  pleas  in  bar  in  replevin  are  within  the  role,)  are  not  to  be 
allowed.  Avowries  for  distress  for  rent,  and  for  distress  for  damage 
feasant,  are  to  be  allowed ;  but  avowries  for  distress  for  rent,  varying 
the  amount  of  rent  reserved,  or  the  times  at  whioh  the  rent  is  payable^ 
are  not  to  be  allowed.  Since  these  rules,  in  a  case(p)  where  D.  aid 
L.  were  defendants  in  replevin,  the  court  allowed  D.  to  avow  for  a  dis- 
tress damage  feasant,  in  his  own  ri^ht  as  tenant  from  year,  to  W., 
tenant  in  fee,  and  also  to  make  cognisance  as  bailiff  of  C.,  tenai^  in 

7)  Butfe  case,  G.  B.,  T  Rep.  25,  a.  (m)  Weeke  y.  ^Md,  Salk.  94. 

n)  Bunt  y.  Brainee^  4  Mod.  402. 

o)  Lambert  r.  Hepworth^  2  Q.  B.  729 ;  2  G.  A  D.  112. 

p)  Evane  v.  Baviee^  8  A.  &  E.  362 ;  3  NeT.  k  P.  464. 


(1)  <<ln  replevin,  becanse  the  avowant  is  to  have  a  retoniy  he  ought  to  makaa  food 
title  m  omnif)fu."    Per  Ouf't  Ooodman  v.  Aylinf  Yelv.  148. 

(2)  See  Martin  V.  Ray^  1  Blackf.  291. 

(3)  1  am  not  aware  of  any  authority  for  this  poflitionp  but  It  has  been  so  considefed  ia 
practice,  and  it  is  confirmed  by  the  case  of  Stone  v.  fbraythj  Dong.  708,  n.  2,  vrlicrt  «• 
avowant  was  considered  as  a  defendant  within  the  5th  sect,  of  Uie  aama  statBte,  Md 
holden  to  be  liable  to  pay  costs  on  the  avowries  found  againei  hiio. 
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fee;  and  L.  to  make  oognusaii«e  as  baiUif  of  D.^  tenant  to  W.,  as 
above;  and  also  as  bailiff  of  C.^  tenant  in  fee.  In  replevin 
for  taking  cattle,(9)  the  defendant  ^made  cogniiimce  as  ['*'1204] 
bailiff  to  J.  S. ;  the  plaintiff  traversed  the  defendant  being 
bailiff  to  J.  S. :  on  demnrrer^  after  arMment^  it  was  holden,  that  the 
traverse  was  well  taken :  for  althongn  J.  S.  had  a  right  to  take  the 
cattle,  yet  a  stranger,  without  his  authority,  conld  not;  and  that,  as 
both  parts  of  the  cognisance  must  be  tnie,  an  answer  to  either  part 
was  snfflkuent.(l) 

2.  Of  the  Avowry  far  Damage  ^asan^.-«The  defendant  may  state 
in  his  avowry,  that  the  Iocm%  in  quo  was  his  9(nl  andfreeholdy  (without 
specifying  whether  he  had  an  estate  in  fee,  fee^tail,  or  for  life,)  and 
that  he  took  the  plaintiff's  cattle  because  they  were  doing  damage 
there.(2)  From  this « plea  it  will  be  intended,  that  it  is  the  avowant's 
sole  freehold,  and  in  his  own  right ;.  consequently,  if  the  avowant  be 
seised  merely  in  right  of  his  wife,  that  ought  to  be  specially  stated  ;(r) 
and  althoaffo  this  general  form  of  pleading  soil  and  freehold  be  allowed^ 
vet  if  the  defendant  does  not  pursue  this  form,  but  merely  alleges  that 
he  is  iei8edj  without  showing  of  what  estate,  the  avowry  will 
be  bad  on  special  demurrer(»)  for  "hincertainty.  So  it  seems,  [  '*'1205  ] 
if  defendant  plead  by  way  of  justification  of  the  taking,  that 
he  was  possessed  of  a  messuage,  with  coinmon  appurtenant  and  that 
the  plaintiff 's  cattle  were  doing  damage  on  the  common,  and  conclude 
in  bar  taitJunU  praying  a  return^  such  plea  is  bad«(^)    There  is  a  dif* 

(g)  TrwOian  v.P  yne^  Salk.  107.  (r)  Botmm'  V.  Walker^  Gro.  BUz,  534» 

{t)  SautuUri  Y.Huney^  Garth.  9;  1  Lord  lUjm.  332 ;  2  Latw.  1231. 
(0  Hawkina  ▼.  Bckle$^  2  Bos.  k  Pal.  369. 

I 

(1)  Prior  decisions  on  this  point  are  yery  contradictory.  I  haye  abridged  the  last 
determination,  which  has,  I  believe)  been  considered  as  law  ever  since.  It  was  recog- 
nized by  Burnett^  J.,  in  Owrga  y.  JTmM,  T.  17  k  18  Oeo.  U.,  G.  B.,  7  Mod.  481,  Leach's 
ed.,  where  he  sayS)  "  This  distinction  as  to  trayersing  of  commands  is  laid  down  in  TVe- 
vUian  y.  Pyne^  namely,  that  in  dautumfiregU^  the  command  is  not  trayersable;  but  it  is 
otherwise  in  repleyin,  or  trespass  laid  transitorily,  as  for  taking  cattle  or  goods.  In 
trespass  quart  cktutumfregit^  which  is  a  local  trespass,  if  defendant  justify  an  entry  into 
the  close  by  the  command  of,  or  as  bailiff  to  A.,  in  whom  he  aUeges  the  flneehold  to  be, 
the  plaintiff  cannot  in  his  replication  trayerse  snch  omnmand,  becanse^  it  would  admit 
the  freehold  to  be  in  A.,  and  not  in  himself,  which  would  be  sufficient  to  bar  his  action, 
although  the  defendant  had  no  such  command  ;*  for  it  is  not  material  that  the  defendant 
has  done  wrong  to  a  stranger,  if  it  be  not  any  to  the  plaintiff.  Bat  in  repleyin  or  tres- 
pass for  taking  goods  or  cattle,  if  the  defendant  Justify  by  a  commimd  ftomy.  or  as  bailiff 
to  A.,  in  whom  he  states  a  title  to  take  them  as  for  distress  or  other  cause,  there  it  may 
be  material  to  trayerse  the  command  or  authority  ;  for  though  A.  has  a  right  to  take  the 
goods  or  cattle,  yet  a  stranger  who  had  not  any  authority  from  him,  will  be  liable ;  so 
that  both  parts  of  the  defendant's  plea  must  be  true,  and  therefore  an  answer  to  any 
part  is  sufficient.''  In  Bobaon  y.  DcugUuy  Trin.  1681,  G.  B.,  Freem.  635,  it  was  admitted 
by  the  court,  that  the  plaintiff  in  repleyin  might  trayerse  the  defendant's  being 
bailiff.  If  the  reader  wishes  to  pursue  this  subject,  he  will  find  the  authorities  bearing 
upon  this  point  collected  in  Seijeant  Williams's  Saunders,  yol.  i.  p.  347,  c.  note  ^4). 

(2)  The  ayowantmust  set  forth  his  title,  and  allege  the  estate  of  which  he  is  seised,  or 
the  ayowiy  is  bad.  Harriaan  y.  M^Intoahf  1  Johns.  Bep.  380;  Ifopkma  y.  Hopkma^ 
10  Id.  369.  And  the  defect  will  not  be  cured  by  the  plaintiff's  pleading  oyer,  and  a 
rerdict.    Bain  y.  Clark,  lb.  424. 

*  This  distinction  is  now  exploded,  and  the  plaintiff  may  trayerse  the  command  Ui 
trespass  qu,eLfr»9M  well  as  in  repleyin.    Ohambara  y.  DonMaon^  11  Bast,  66. 
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ference  in  this  respect  between  replevin  and  trespAss  for  taking  cattle 
or  goods ;  for  to  trespass  for  taking  cattle  or  goods,  the  defendant  may 
plead  generally  that  he  was  possessed  of  a  close,  and  he  took  the  cattle 
or  goods  damage  feasant  therein.(u^  The  reason  of  this  distinction 
appears  to  be  this^-^that  where  the  interest  of  the  land  is  not  in  ques- 
tion, the  defendant  may  lostify  upon  his  own  possession  against  a 
wrong^doer.  But  such  a  justification  will  not  be  good  as  against  the 
person  who  has  the  title  to  the  land,  and  who  makes  an  entry  in,  and 
puts  the  cattle  or  goods  there  in  pursuance  of  that  title.(2;)  As  tenants 
in  common  must  join  in  actions  concerning  the  per8onaIity(y)  one  ten- 
ant in  common  cannot  avow  alone  for  taking  cattle  damage  feasant ; 
because  it  is  an  injury  to  the  possession,  and  an  avowry  of  this  kind  is 
in  the  nature  of  a  declaration  in  trespass  for  an  injury  done  to  the 
possession.  An  avowry  for  damage  feasant  in  a  place  where  the 
avowant  had  a  right  of  common,(2)  must  allege  special  damage,  viz. 
that  the  avowant  could  not  enjoy  his  common  in  so  ample  and  bene- 
ficial a  manner.  The  declarations  of  the  person  under  whom  a  de- 
fendant makes  cognizance  are  not  evidence  for  the  plaintiff.(aXl) 

Pleas  in  Bar,  Escape  through  Defect  of  Fences,-^In  a  plea  in  bar 
of  an  avowry  for  taking  cattle  damage  feasant,  v£?.,  that  the  cattle 
escaped  from  a  public  highway  into  the  locus  in  quOj  through  defect  of 
fences,  it  must  be  shown,  that  they  were  passing  on  the  highway  when 
they  escaped;  it  is  not  sufficient  to  state,  that  being  in  the  highway 
they  escaped ;  for  that  word  is  equivocal,  and  does  not  show  whether 
the  cattle  were  passing  and  repassing,  or  whether  they  were  trespasdn^ 
on  the  highway.(()  *^  If  the  cattle  of  one  person  escape  into  the  lazia 
of  another,  it  is  not  any  excuse  that  the  fences  were  out  of  repair,  if 
the  cattle  were  trespassers  in  the  close  whence  they  came.fc)  So  in  an 
action  for  digging  a  pit  in  a  common,  into  which  the  plaintiff's  mare 
fell  and  was  killed ;  it  was  holden,  that  the  declaration  ought  to  have 
stated,  that  the  mare  was  lawfully  on  the  common,  otherwise  the  dig- 
ging the  pit,  as  against  the  plaintiff,  was  justifiable,  and  although  the 


(tf)  Anon,^  Salk.)  8,  C,  643 ;  11  Mod.  219,  i9.  C,  ut  videtur,  under  the  name  of 
y.  Bush;  SearU  y.  Bunion^  2  Mod.  70;  Langford  y.  Webber^  Garth.  9;  3  Mod.  133,  &  (7. 

[x\  Taylor  y.  JSaHtooodf  1  East,  212.  (y)  CuUy  y.  J^pearman^  2  H.  fit  386. 

\z)  Woolton  y.  Salter^  3  Ley.  104.  (a)  Hart  r,  Horoy  2  Cainpb.  92. 

6)  Vovaetony,  Payne^  2  H.  Bl.  527. 

[e)  Per  Heathy  J.,  in  Dovatton  y.  Payne,  2  H.  Bl.  527.    See  also  a  similar  opinio  s 
expressed  by  WUmot,  0.  J.,  in  3  Wils.  126. 


(1)  Where  the  defendant  justifies  the  taking  of  the  beasts  as  a  distress  damagt^ 
the  plaintiff  may  reply  that  the  ayowant,  after  making  the  distress,  abased  it,  so  as  to 
render  him  a  trespasser  ab  initio.  As  if  he  impounded  the  cattle  after  making  the  dis- 
tress, without  haying  the  damage  preyiously  assessed  by  the  fence-yiewers  according  » 
the  direction  of  the  statute  of  New  York.  And  he  shall  recoyer  damages  a^  in  trespus 
for  the  unlawful  taking.  Hopkins  y.  Hopkins,  17  Johns.  Rep.  369.  Where  cattle  sr 
taken  damage  feasant,  if  notice  be  not  given  as  the  statute  requires,  it  does  not  rcaiier 
the  first  taking  unlawful,  but  the  subsequent  detention  is,  and  replevin  is  a  proper 
remedy.  Kimball  y.  Adams,  3  N.  H.  R.  182.  To  an  ayowry  in  replevin  for  cattle,  pb^ 
tiff  pleaded  that  defendant  drove  them  three  miles  to  a  town  pound,  and  that  it  was  kis 
duty  to  have  restrained  them  in  some  place  more  convenient  for  supplying  thera  vic^ 
food.  Held  bad,  because  it  did  not  aver  that  there  was  such  place,  and  also,  becsose 
even  then  he  had  an  election  to  use  the  town  pound.    Adams  v.  AdamM^  13  Pick.  3^* 
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plaintiff's  mare  fell  in,  yet  it  was  damnum  absqtie  injurid.{d) 
The  general  rule  of  *law  is,  that  a  person  is  only  bound  to  [  *1206  } 
take  care  that  his  cattle  do  not  wander  from  his  own  land 
and  trespass  upon  the  land  of  others.  He  is  under  no  legal  obligation, 
therefore,  to  keep  up  fences  between  adjoining  closes,  of  which  he  is 
owner  ;(1)  and  even  where  adjoining  lands,  which  have  once  belonged 
to  different  persons,  one  of  whom  was  bound  to  repair  the  fences  be* 
tween  the  two,  afterwards  become  the  property  of  the  same  person,  the 
pre-existing  obligation  to  repair  the  fences  is  destroyed  by  the  unity  of 
ownership.  And  where  the  person,  who  has  so  become  the  owner  of 
the  entirety  afterwards  parts  with  one  of  the  two  closes,  the  obligation 
to  repair  the  fences  will  not  revive,  unless  express  words  be  introduced 
into  the  deed  of  conveyance  for  that  purpose.((2) 

Right  of  Common^ — To  an  avowry  for  damage  feasant,  a  right  of 
common  may  be  pleaded  in  bar.(2)  In  a  prescription  for  a  right  of 
common  during  a  certain  portion  of  the  year  only,(6)  it  must  appear 
on  the  face  of  the  plea,  that  the  right  was  exercised  during  the  time 
allowed.  In  an  avowry,  the  defendant  stated,(/)  that  he  was  seised  in 
fee  of  a  messuage,  with  the  appurtenances,  situate,  &c.,  ^^and  that  he 
and  all  those  whose  estate  he  had/ro97»  time  whereof  &;c.,  have,  and  of 
right,  during  all  the  time  qforesaidj  ou^ht  to  have  had,  and  still  of 
right  ought  to  have,  common  of  pasture  in  the  place  in  question  for  a 
certain  number  of  cattle  as  appurtenant  to  the  messuase.  On  special 
demurrer,  assigning  for  cause,  that  it  was  not  stated  m  the  avowry  at 
what  time,  or  for  what  period  of  time,  the  avowant  had  common  of 
pasture  in  the  place  in  question,  nor  whether  he  had  common  every 
year,  or  in  what  part  or  period  of  the  year;  the  avowry  was  holden 
to  be  bad.  According  to  a  case  in  Coke's  Reports,  a  copyholder 
claiming  common  in  the  soil  of  other  persons  than  the  lord,(^)  can* 
not  prescribe  in  his  own  name  on  account  of  the  weakness  of  his 
estate;  he  ought  to  prescribe  in  the  name  of  the  lord,  m.,  ^Hhat  the 
lord  of  the  manor  and  all  his  ancestors,  and  all  those  whose  estate  he 
has,  had  common  in  such  place  for  himself  and  his  tenants  at  will,"  &;c. 
But  where  copyholder  claims  common  in  the  soil  of  the  Lordy  then  he 
cannot  prescribe  in  the  name  of  the  lord ;  for  the  lord  cannot  prescribe 
to  have  common  in  his  own  soil,  and  as  the  copyholder  cannot  prescribe 
in  his  own  name,  he  must  allege, (A)  that  ^^  within  the  manor  tnere  is  a 
custom  from  time  immemorial,  that  all  customary  tenants  of  certain 
messuages  have  common  in  such  a  place,"  &c.     The  lord  of  a  manor 

((I)  Blyih  Y.  Tophamy  Gro.  Jac.  158. 

((^)  Per  Bayley,  J.,  in  BayleT.  TanUyn,  6  B.  &  0.  337. 

le)  Gro.  Jac.  637.  ( /)  BawktM  v.  BckUa,  2  Bo8.  k  Pal.  359. 

Iff)  4  Rep.  31,  b.  But  see  stat.  2  &  3  Will.  IV.  c.  71,  for  shortening  the  time  of  pre- 
scription in  certain  cases,  and  particularly  sect.  5,  ante^  p.  449,  and  Mr.  Shelford's  work 
on  the  Real  Property  Statutes,  p.  38. 

(A)  OatewartP€  case,  6  Rep.  60,  b. 

(1)  See  Skmner  y.  Brie  BaUroadj  1  Am.  Law  Reg.  97,  and  note  by  Bditors,  p.  103, 104, 
and  cases  there  cited. 

(2)  For  the  nature  of  this  right,  see  ante^  Ut.  "  Gommon,"  p.  435. 
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may,  in  reepect  of  common  land  in  his  oim  manor,  have  a 
[  "^1207  ]  '*'right  to  turn  his  own  sheep  on  the  common  of  an  adjoining 

manor.(t)  A  custom  that  every  inhabitant  within  any  an- 
cient messoage  in  an  ancient  vilI,(A;)  by  reason  of  his  commorancy 
therein,  has  had  common  in  the  place  in  question,  is  bad ;  for  inhabit- 
ants, unless  they  are  incorporated,  cannot  prescribe  to  have  profit  in 
another's  soil,  but  only  in  matters  of  easement,  as  in  a  way  to  a  chorcfa, 
or  in  matters  of  discharge,  as  to  be  discharged  of  toll  or  of  tithes. 
But  although  inhabitants^  on  account  of  the  vagueness  of  the  descrip- 
tion, cannot  claim  a  right  in  alieno  soloj  yet  the  occupiers  of  houses  may 
set  up  a  custom  to  cut  turves,  and  occupiers  of  lands  may,  Jby  custom, 
claim  a  right  in  alieno  solo,{r)  Where  a  prescriptive  right  of  common 
is  pleaded,(m)  and  issue  is  joined  on  the  proscription,  ana  there  is  a  ver- 
dict in  favour  of  the  right,  the  want  of  averring  that  the  plaintifiTs 
cattle  were  in  that  part  of  the  land  in  which  the  common  is  claimed,  or 
that  the  cattle  were  levant  and  couchant  upon  the  land  of  the  plaintiff, 
is  aided  by  the  statute  of  jeofail.  See  new  rule  as  to  pleas  of  oommon 
of  pasture  for  divers  kinds  of  cattle  and  similar  rights,  under  tide 
^^  Common,"  ante,  p.  449. 

Tender  of  Amends. — Tender  of  amends  before  the  taking  of  ft  dis- 
tress makes  the  distress  unlawful,  and  in  such  case  an  action  of  trespass 
may  be  maintained  for  taking  the  cattle.(n)     Tender  of  amends  after 
distress,  and  before  impounding,  makes  the  cletamer  unlawful,  andgires 
the  plaintiff  a  right  of  action  for  detaining  his  cattle.     In  a  case  iniere 
the  sheep  damage  feasant  had  been  distrained  by  the  avowant,  and 
having  been  placed  in  an  outhouse,  about  200  yards  from  the  place 
where  they  were  taken,  the  plaintiff's  son  applied  to  the  avowant's  wife 
for  the  sheep,  no  one  else  being  on  the  premises.     The  plaintiff's  son 
had  done  business  before  with  the  avowant's  wife  on  the  subject  of  im- 
pounding the  same  sheep.     Upon  being  asked  what  amends  she  required, 
she  said  28s.  if  they  did  not  impound  the  sheep,  and  25s.  if  they  took 
them  to  the  public  pound  at  Leominster.     On  the  part  of  the  avowant, 
it  was  contended,  that  the  tender  came  too  late,  the  sheep  bein^  already 
in»ounded ;  but  the  court  ruled  otherwise ;  observing,  that  the  pound 
which  will  exclude  a  tender,  must  be  a  pound  in  which  the  cattle  are 
no  longer  in  the  custodv  of  the  party,  but  in  the  custody  of  the  law; 
here  the  agent  of  the  distrainor  (for  the  wife  must  be  so  considered,) 
admitted  that  the  sheep  were  destined  for  another  pound,  and  conse- 
quently Xhe  tender  was  good.    The  stat.  21  Jac.  I.  c.  16,  a.  5,  by 
which  it  is  enacted,  ^'that  in  all  actions  of  trespass  quare  elausum 
fregitj  wherein  the  defendants  shall  disclaim  in  their  plea  to  make  any 
title  or  claim  to  the  land  in  which  the  trespass  is  by  declaration  sop- 
posed  te  be  done,  and  the  trespass  be  by  negligence,  or  involuntarj, 
the  defendants  shall  be  admitted  to  plead  a  disclaimer,  and 
[*1208]  that  the  trespass  *was  by  negligence  or  involuntary,  and  a 
tender  or  offer  of  sufficient  amends  for  such  trespass  before  s^ 


(i)  £arl  of  Sefton  y.  Court,  6  B.  &  C.  017. 

k)  Smith  y.  Gatewoodj  Cro.  Jao.  152  ;  6  Rep.  59,  b. 

I)  Adm.  per  Cur.,  in  Bean  y.  Bloom,  2  Bl.  R.  928. 
(m)  Siennel  y.  JBo^fffy  1  Saund.  225.  (n)  2  Inst.  107. 
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tion  brouglit,**  is  confined  to  actions  of  trespass^  and  does  not  extend 
to  replevin,  (o) 

AfxnPTffy  ^c.far  Rent  Arrear.^^At  the  common  law,  it  was  necessary 
for  a  termor^  in  an  avowry  for  rent  due  from  his  tenant,  to  show  out  of 
what  estate  and  in  what  manner  the  term  was  derived,  because  particu- 
lar estates  being  created  by  agreement  of  the  parties  out  of  the  primitive 
estate,  it  was  the  office  of  the  court  to  judge,  whether  the  primitive 
estate  and  agreement  were  sufficient  to  produce  the  particular  estate.(p) 
To  obviate  the  difficulties  which  the  avowant  for  rent  arrear  had  to  ejk" 
counter,  in  setting  forth  Ions  and  int^cate  titles;  it  was  enacted  by 
Stat.  11  Geo.  II.  c.  19,  s.  22,  that  defendants  in  replevin  might  avow 
or  make  cognisance  generally^  that  the  plaintiff  in  replevin,  or  other 
tenant  of  the  lands,  whereon  the  distress  was  made,  enjoyed  the  same 
under  a  grant  or  demise  at  such  a  certain  rent  during  the  time  wherein 
the  rent  distrained  for  incurred,  which  rent  was  then  and  still  remains 
due ;  or  that  the  place,  where  the  distress  was  taken,  was  parcel  of 
such  certain  tenements  holden  of  such  honour,  lordship,  or  manor,  for 
which  tenements  the  rent,  relief,  heriot,  or  other  service  distrained  for, 
was  at  the  time  of  such  distress,  and  still  remains  due,(l)  without 
farther  setting  forth  the  grant,  tenure,  demise,  or  title:  and  if  the  plain- 
tiff shall  become  nonsuit,  discontinue,  or  have  judgment  against  him, 
defendant  shall  recover  double  cost8.(9)(2)  It  is  not  necessary  in  an 
avowry  for  rent  under  this  statute,  to  aver  that  the  rent  continued  in 
arrear,(r)  at  the  time  of  making  the  avowry*  Avowries  for  distress  for 
rent  var]^ng  the  amount  of  rent  reserved,  or  the  time  at  which  rent  is  pay- 
able, are  not  allowed  under  thenewrules.(«)  The  statute  does  not  extend 
to  a  rent-oharge.(f)  Proof  of  payment  of  rent  to  the  avowant  \Aprimd 
facit  evidence,(u)  that  he  is  owner  of  the  land.  Evidence  that  plaintiff 
held  under  an  agreement  for  a  lease,  (where  rent  has  not  been  paid,) 
will  not  support  an  avowry  or  cognisance  under  this  statute,  viz.  that 
plaintiff  held  by  virtue  of  a  demise;  for  there  is  not  any  demise 
either  expressed  or  implied.(2;)    8eey»My  where  rent  has  been  paid.(y) 

!o)  AXUn  Y.  Sayle^,  Lntw.  1586. 
p)  SeiUy  y.  DaUy^  Salk.  562 ;  Garth.  445 ;  Lord  Raym.  331, 8.  C. ;  Eeynoldt  y.  Thorpty 
Str.  796. 

(q)  But  see  stat.  5  ft  6  Vict.  c.  97,  8.  2,  anU,  p.  922  n. 

(r)  Clark  y.  Dameg,  7  Taunt  72.  («)  See  anU,  p.  1203. 

[<)  Bu^  Y.  Clarke^  1  Bos.  k  Pul.  K.  R.  66. 

iu)  RogenT,  PUchtr,  6  Taunt.  202.  (x)  Began  y.  JohnMOfiy  2  Taunt.  148. 

y)  Knigkt  y.  Bmnett,  3  Bingh.  361. 


f; 


(1)  NU  habuit  tn  UnenuntiB  cannot  be  pleaded  in  bar  to  an  aYOwry  for  rent  arrear  undet 
thia  statute^  SyUwan  y.  StradUngy  2  Wils.  208.  Nor  a  plea  which  amounts  to  nil  habuU, 
AWiome  Y.  Oimmey  2  Blngh.  54.  See  also  Parry  y.  HouWy  Holt's  N.  P.  G.  489.  But 
9itepo9ty  p.  1213,  Tayhr  y.  Zamra* 

(2)  See  Burr  y.  Van  Bushrky  3  Gowen,  263 ;  Wright  y.  WHUamty  5  Id.  838,  where  the 
cases  on  the  subject  are  examined  and  the  rule  stated  by  Sutherlandy  J.  According  to 
the  practice  of  FennsylYania,  an  aYOwry  need  not  state  for  what  lands,  &c.,  the  rent 
arose,  nor  when  it  became  due.  Albright  y.  PiekUy  4  Yeates,  264 ;  Weidel  Y.  kateberryy 
13  S.  Ac  R.  180.    But  see  10  Id.  92 ;  13  Id.  180 ;  Stewart  y.  Martmy  10  Watts,  203. 

Where  the  husband  distrains  and  aYOws  for  rent  arising  from  the  land  of  the  wife, 
without  joining  her  in  the  proceeding,  he  must  show  affirmatively  that  the  rent  accrued 
after  the  marriage,  for  this  cannot  be  intended ;  and  if  that  fact  be  not  shown,  the  objec- 
tion may  be  taken  at  the  triaL    Dtckw  y.  LwmgtUm^  15  Johi|s.  Rep.  479. 
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[*1209]  Tenant  from  year  to  year,  daring  a  ♦current  year,  entered 
into  an  agreement  for  a  lease  to  be  granted  to  him  and  A.  B« ; 
and  from  that  time  A.  B«  entered  and  occupied  jointly  with  him.     It 
was  holden,(z)  that  by  this  agreement,  and  the  joint  occupation  under 
it,  the  former  tenancy  was  determined,  although  the  lease  contracted 
for  was  never  granted.     The  sum  stated  in  the  avowry  or  cognisance 
to  be  due  for  rent  is  not  material ;  for  if  it  appears  that  less  rent  is  due 
than  defendant  has  avowed  or  made  cognisance  for,  yet  is  he  entitled 
to  recover  for  so  much  as  is  due.(a)(l)     n  here  the  avowry  is  for  parcel 
of  a  rent,(&)  or  penalty(<?)  only,  it  ought  to  show  that  the  residue  has 
been  satisfied  or  discharged,  otherwise  it  will  be  bad  on  demurrer.(<2)(2) 
If  the  defendant  avow  for  so  much  rent  arrear,(«)  part  whereof  is  not 
due  at  the  time  of  the  distress,  and  enters  judgment  for  the  whole,  it  will 
be  error :  but  it  may  be  cured  before  judgment,  by  abating  the  ayowry 
as  to  the  part  not  as  yet  due.(/)     Money  may  be  paid  into  court  on  an 
avowry  for  rent  arrear.(^)    A  rent  is  granted  to  A.  for  a  term  of  years, 
with  a  clause  in  the  deed,  that  A.  and  his  heirs  may  distrain  for  the 
rent  during  the  term ;  A.  dies ;  the  executor  shall  have  the  rent  and 
distrain  for  it,  and  not  the  heir.(A)(3)     One  joint-tenant  may  distrain  for 
the  whole  rent,(t)  but  he  ought  to  avow  for  part  only  in  his  own  right, 
and  for  the  residue  he  ought  to  make  cognizance  as  bailiff  to  his  com- 
panion.    Parceners  must  join  in  an  avowry  for  rent  arrear.(A:)    A.  and 
&.  were  tenants  in  common  in  fee  of  land  ;{l)  A.  granted  a  lease  for 
years  of  his  moiety  to  C,  reserving  a  rent;  C.  assigned  the  lease  to 
]B.  ;  it  was  holden,  that  A.  might  distrain  upon  B.  for  rent  arrear,  and 
avow  for  taking  the  distress  in  any  part  of  the  land.    An  avowry,  justi- 
fying the  taking  a  distress  for  rent  arrear  for  ready-furnished  lodgings, 
is  good ;  it  having  been  holden,  that  a  landlord  is  entitled  to  distram 
for  the  rent  of  ready  furnished  lodgings.(9it^     The  stat.  5  &  6  Vict,  c 
54,  s.  18,  enables  defendants  in  replevin  Drought  on  any  distress  for 

J2)  ffamerton  v.  Stead,  3  B.  &  C.  478. 

[a)  Said  by  Lord  EUenborougk,  G.  J.,  in  Fart^f  ▼.  Imber^  6  Bast,  437,  to  be  the  constaat 

practice. 


i; 


^6)  Hunt  Y.  Brainet,  4  Mod.  402.  (e)  Holt  v.  Samhaeh,  Gro.  Gar.  104. 

\d)  Johnson  y.  Baynet,  12  Mod.  84.  («)  Biehards  v.  Cor^fortky  Salk.  580. 

(/)  See  1  Williams's  Saunders,  285,  n.  6,  8 ;  and  Barriton  y.  Bamby^  5  T.  R.  248. 


(g)   Vernon  Y.  Wynne,  1  H.  Bl.  24.  (A)  Darra  Y.  WUvm,  Gro.  BUi.  644. 

(t)  5  Mod.  Y3 1  12  Mod.  96.  (k)  Stedman  Y.  BaUt^  Lord  Bajm.  64. 

(/)  Snelgar  Y.  Jlentton,  Cro.  Jac.  611. 
(m)  Netoman  t.  Anderton,  2  Bos.  k  Pul.  N.  R.  224. 


(1)  Where  the  avowry  stated  that  plaintiff  held  and  eqjoyed  the  premises  for  the  space 
of  seven  years  and  six  months,  and  by  the  evidence  it  appeared  to  be  only  tix  years  and 
six  months,  the  variance  was  held  fatal.  IHee  v.  Jiorton,  4  Wend.  663.  The  oommoB 
law  rules  as  to  pleading  in  replevin,  and  particularly  as  to  avowries,  is  in  force  ia  Vi^ 
ginia.  SouthaU  v.  Oarner,  2  Leigh,  372.  In  Pennsylvania,  on  avowry  on  a  distreas  &r 
ground  rent,  it  is  not  necessary  to  set  out  the  ground  landlord's  title.  Franeiscm  v. 
Reigart,  4  Watts,  98.  In  Indiana,  an  avowry  for  rent  due  need  not  show  a  wairant  oa 
oath  issued  before  the  distress,  nor  that  the  goods  distrained  belonged  to  the  tenant  nor 
need  it  set  out  the  particulars  of  landlord's  title.     Wright  v.  Matthews^  2  Blackf.  187. 

(2)  An  avowry  for  part  of  a  year's  rent,  without  showing  that  the  residue  is  paid,  is 
bad.     Sh^herd  v.  Boyce,  2  Johns.  Rep.  448. 

(3)  In  avowing  as  executor  for  a  distress  for  rent,  the  avowant  must  show  affirms* 
tively  that  the  rent  fell  due  before  the  testator's  death.  Wrigki  y.  WiUiam^  6  Cowes, 
338.    And  see  S.  G.  lb.  501. 
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rent-charge  payable  under  the  act  for  the  Commutation  of  Tithes,  (6  k 
7  Will.  IV.  c.  71,)  and  the  several  acts  to  amend  the  same,  to  avow  or 
make  cognizance  generally  that  the  lands  and  tenements  whereon  such 
distress  was  made  were  chargeable  with  or  liable  to  the  payment  of  a 
certain  yearly  amount  of  rent-charge,  under  the  provisions  of  the  statutes 
for  the  Commutation  of  Tithes ;  wnich  rent-charge,  or  some  part  there- 
of, was  in  arrear  and  unpaid  for  the  space  of  twenty-one  days  next  after 
some  half-yearly  day  of  payment  thereof,  and  after  ten  days' 
notice  '''in  writing  as  required  by  the  said  acts ;  and  that  a  [*1210] 
certain  amount  of  rent-charge,  according  to  the  prices  of  corn, 
as  directed  by  the  said  acts,  was  at  the  time  of  the  said  distress  due  to 
the  person  entitled  to  the  rent-charge.(l) 

Pleas  in  bar.  Eviction, — To  an  avowry  for  rent  arrear,  the  plaintiff 
may  plead  in  bar  an  eviction  or  expulsion  ;  for  that  occasions  a  suspen- 
sion of  the  rent.  But  care  must  be  taken,  that  an  absolute  eviction  is 
stated  in  the  plea,  or  at  least  such  facts  as  amount  in  law  to  an  eviction; 
for  where,  to  an  avowry  for  rent  arrear  for  a  dwelling-house,(n)  the 
plaintiff  pleaded,  that  the  defendant  pulled  down  a  summer-house,  part 
of  the  premises,  whereby  the  plaintiff  was  deprived  of  the  use  thereof ; 
it  was  holden,  that  the  plea  was  insufficient,  because  it  stated  merely  a 
trespass,  and  not  an  eviction.(o) 

Ison  dimisit.  Non  tenuit. — The  most  usual  pleas  in  bar  to  an  avow- 
ry for  rent  arrear  are;  1.  Non  dimisit,  that  is,  that  the  avowant  did  not 
demise ;  2.  Non  tenuit  modo  et  formfi,  or  that  the  plaintiff  did  not 
hold  the  land  in  manner  and  form,  &c.  When  issue  is  joined  on  the 
non  tenuit  modo  et  form&,  the  defendant  is  not  holden  to  strict  proof  as 
to  the  identical  time  during  which  he  alleges  the  tenant  to  have  holden 
and  enjoyed  the  land,  &c.,  demised.  Hence,  where  the  defendant  made 
cognizance  for  two  years  and  a  quarter's  rent  in  arrear,(p)  and  alleged, 
that  for  a  long  time,  to  wit,  for  two  years  and  a  quarter,  ending  on  the 
25th  December,  1808,  the  plaintiff  held  and  enjoyed  the  property  de- 
xnised,  to  which  the  plaintiff  pleaded  non  tenuit  modo  etformdj  and 
issue  was  joined  thereon  ;  proof  that  the  plaintiff  held  and  enjoyed  from 
the  23rd  of  December,  1801,  was  adjudged  sufficient  to  entitle  defend- 
ant to  a  verdict  for  two  years'  rent.  Where  the  plaintiff  came  into 
possession  under  one  who  had  paid  rent  upon  distress  hj  defendant ; 
It  was  holden(g),  that  after  proof  of  that  fact,  the  plamtiff  was  es- 
topped to  dispute  the  defendant's  title  to  the  rent.  Where  the  plaintiff 
did  not  originally  receive  the  possession  of  the  land  from  the  avowant^ 
it  is  competent  to  the  plaintiff,  although  he  has  paid  rent  to  the  avow* 
ant,  or  otherwise  acknowledged  the  avowant  as  landlord,  to  rebut  the 
supposed  title  of  the  avowant,  bv  showing  that  he  had  paid  rent  under 
circumstances  which  did  not  entitle  the  avowant  to  the  rent.     And  such 


i 


n)  Bunt  T.  Cope,  Cowp.  242. 

o)  See  NeaU  y.  Mackenzie,  2  Gr.  M.  &  R.  84;  6  Tyrw.  1106. 
{}>)  Forty  V.  Imber,  6  Ea&t,  434. 
Iq)  Cooper  y.  BUmdy,  1  Bingh.  N.  0.  45,  recognizing  Ponton  v.  Jones^  3  Campb.  372. 


(1)  See  MorriB  on  Replevin,  91-121. 
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evidence  may  be  given  on  the  issue  nan  tenwitmodo  etf€Tmd.{y) 
[*1211]  Declaration  for  taking  plaintiff's  com  in  fonr  closes,  ^naming 

them.  Avowry,  that  plaintiff  held  the  closes  in  which,  ke^ 
under  a  certain  rent,  &c.  Plea,  non  tenuit.  The  evidence  was,  that 
the  plaintiff  held  the  four  closes  mentioned  in  the  declaration,  and  two 
others  also,  at  the  rent  mentioned  in  the  avowry:  it  was  holden,(«)that 
the  proof  supported  the  avowry ;  for  each  part  of  the  land  was  likble  to 
the  whole  rent ;  the  tenant,  therefore,  held  the  portion  of  the  land  men- 
tioned  in  the  declaration  at  the  whole  rent,  and  a  distress  for  the  whole 
might  have  been  taken  on  that  or  any  part.  But  the  contract  on  which 
the  rent  becomes  due  must  be  truly  stated ;  hence  where  avowry  alleged 
that  the  plaintiff  held  at  a  yearly  rent  of  170{.,  as  tenant  to  A. :  On 
non  tenuit  mode  et  farmd;  it  was  holden,(t)  that  proof  that  plaintiff  held 
as  tenant  to  defendant  of  two-thirds  only,  at  a  rent  of  1702.  for  the  whdev 
was  a  variance.  So  where  defendant  avowed  on  a  contract  for  1002.,  and 
proved  a  demise  at  15«.  an  acre,  amounting  to  lllZ. ;  it  was  holden(«i)  a 
variance.  Cognizance  by  defendant  as  bailiff  to  B.  W.  for  rent  airear 
on  a  demise  from  R.  W*  Hea,  non  tenuit.  It  appeared  by  the  lease, 
that  R.  W.  was  a  receiver  appointed  by  Chancery,  in  a  cause  wherein  A. 
was  plaintiff  and  B.  defendant ;  the  reddendum  was  to  B.  W.,  or  any 
future  receiver.  Verdict  for  defendant ;  which  the  court  refused  to  set 
aside,(a;)  observing,  that  plaintiff  could  not  take  a  lease  from  R.  W., 
and  then  turn  round  and  say  that  he  did  not  demise.  The  defendant 
made  cognizance ;  1st,  under  a  demise  by  A.  to  B ;  2ndly,  under  a 
demise  from  B.  to  the  plaintiff.  Plea  in  bar  to  each  co^aanoe.  The 
defendant  may  at  the  trial  abandon  the  second  cogniaanoe  and  ez- 
amine(yj  B.  in  support  of  the  first  issue,  B.  stating  on  the  voire  dire^ 
that  he  aid  not  employ  the  attorney. 

Riens  in  Arrear. — Riens  in  arrear,  or  no  rent  in  arrear,  may  be 
pleaded  in  bar  to  this  avowry ;  but  such  plea  ought  to  condnde  to  the 
country ;  for  where  de  injurid  8ud  praprid  absque  hoe  quod  reddttm 
fuit  in  aretro  was  pleaded  to  a  cognizance  for  rent  arrear;  it  was 
holden(2)  ill,  on  special  demurrer,  as  putting  the  defendant  to  an  un- 

(r)  Roffer9  T.  Piteher,  6  Taunt.  202.  S«e  also  WiUianu  v.  B^rthoUmtm^  1  Bos.  k  PiL 
326;  OravenoTT,  Woodhoun^  1  Bingh.  38;  Fenner  y.  Duplock^  2  Bingh.  10;  Gr^fforyw^ 
Doidge^  3  Bingh.  474,  S.  P.,  (recognized  in  CUtridg^  y.  Maekefme^  4  M.'  k  Or.  143 ;  4 
Scott'8  N.  R.  796 ;)  Brook  y.  Biggt^  2  Bingh.  N.  G.  572.  In  Rogen  y.  PUdker,  and  On- 
venor  Y.  Woodkott9€y  the  distinction  is  pointed  ont  between  the  case  where  a  persen  his 
actually  receiYed  possession  fh>m  one  who  has  no  title,  and  the  case  where  he  has  mcr^ 
attorned,  bj  mistake,  to  one  who  has  no  title.  In  the  former  case,  the  tenant  cuaatA 
(except  under  Yery  special  circumstances)  dispute  the  title ;  in  the  latter  he  maj.  Per 
Bayley,  J.,  in  Comith  y.  8e€nrell,  8  B.  &  C.  475 ;  Hall  y.  Butter,  10  A.  k  S.  204.  See  abo 
another  distinction  in  Hopcraft  y.  KeyMy  8  Bingh.  613,  where  defendant  haYuq^  onija 
defeasible  title,  demised  to  plaintiff  for  jears ;  before  the  first  quarter's  rent  was  dae, 
plaintiff  was  CYicted  bj  title  paramount  to  defendant's,  and  remained  out  of  poases^oa 
for  some  weeks ;  he  then  entered  again  under  a  new  agreement  with  the  person  wlio  bad 
so  CYicted  him :  it  was  holden,  that  a  distress  which  had  been  taken  bj  the  defendast, 
could  not  be  sustained;  and  that  the  cYiction  might  in  this  case  be  giYen  in  eYideaecoa 
the  issue  of  non  tenuit.  See  also  Doe  d»  BuUen  y.  MUU,  2  A.  JIe  E.  IT,  and.  ante,  under 
title  "  Ejectment,''  p.  696. 

(<)  Hargrave  y.  Shetpm,  6  B.  &  G.  34.  (t)  PhUpott  Y.  Dobhhwmj  6  Bingh.  104. 

(u)  Brown  Y.  Sayct,  4  Taunt.  320.  (z)  Dancer  Y.  Baeimge,  4  Bingh.  2. 

(y)  King  y.  Baker,  4  NeY.  k  M.  228 ;  In  which  the  accuracy  of  the  report  In  Ujptm^- 
Curtis  J  1  Bingh.  210,  was  questioned. 

(a)  ffom  Y.  Levm,  Salk.  583. 
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neceBsarj  replication.     This  plea  admits  the  holding  to  be 

^as  stated  in  the  avowry ;  hence  if  the  avowry  state  that  the  [*1!212] 

plaintiff  held  the  premises  under  a  rent  reserved  quarterly, 

under  the  issue  riens  in  arrear,  the  plaintiff  will  not  be  permitted  to 

show  that  he  held(a)  under  a  rent  reserved  half-yearly.     A  general  plea 

of  de  injurid  9udproprid  absque  tali  eausd  to  an  avowry  or  a  cognizance 

for  rent  arrear  will  be  bad,(i)  on  special  demurrer ;  for  this  general 

plea  can  be  pleaded  only  "where  the  defendant's  i>lea  rests  mererjr  upon 

matter  of  excuse,  and  not  upon  any  matter  of  interest  or  authority, 

mediately  or  immediatly  derived  from  the  plaintiff,  or  any  command- 

inent.({?)(l) 

Tender  of  Arrears. — The  same  rule  holds  in  this  case  as  in  the  case 
of  tender  of  amends  for  damage  feasant  ;(<2)  for  if  the  tenant,  before 
dbtress,  tender  on  the  land  the  arrears  of  rent,  the  taking  of  the  dis- 
tress becomes  wrongful,  and  the  tenant  may  maintain  trespass  for  the 
caption ;  but  if  the  distress  has  been  made,  and  before  impounding  the 
arrears  are  tendered,  then  the  detainer  only  is  unlawful,  and  the  tenant 
may  brins  detinue  or  replevin.  Replevin  for  taking  and  detaining,  &c» 
Avowry  for  rent  arrear ;  plea,  that  after  the  taking  and  before  the  im- 
pounding, plaintiff  tendered  the  rent  and  expenses.  On  special  de- 
murrer that  the  plea  was  an  answer  only  to  part,  the  avowry  justify- 
ing the  taking  [and  detaining^  it  was  argued  that  there  was  not  any 
instance  of  a  replevin  for  a  mere  detention :  but  the  court  held(e)  the 
plea  good ;  for  the  detention  after  the  tender  satisfied  the  allegation : 
every  unlawful  detention  was  a  new  taking.  After  the  distress  has 
been  impounded,  a  tender  of  the  rent  and  charges  is  too  late  ;(/)  and 
no  action  lies  for  selling  the  distress  notwithstanding  such  tenaer.(^) 
And  it  is  incumbent  on  a  party  pleading  a  tender  to  be  accurate  in  his 
plea,  and  to  prove  a  tender  to  the  full  amount  stated.  (A)  Hence  where 
defendant  pleaded  nothing  in  arrear  beyond  162.,  and  pleaded  a  tender 
of  that  sum ;  proof  of  a  tender  of  152.  16«.  was  holden(2)  insufficient, 
although  the  latter  sum  only  was  proved  to  be  due  for  rent. 

4.  Property. 

The  defendant  may  plead  property  in  himself,  in  bar  of  the  action,(i)(2) 
and  this  plea  may  conclude  with  a  prayer  for  a  return  and  damages«(2) 

(a)  Sill  V.  Wright,  2  Bap.  N.  P.  0.  670.        (ft)  Jonii  v.  KUchm,  1  Bob.  k  Pul.  76. 

(e)  Crogat^M  case,  8  Rep.  66,  b.  See  the  learned  comments  on  this  case  in  Sdby  y. 
Bardont,  3  B.  ik  Ad.  2  ;  affirmed  on  error  in  Ezch.  Chamber,  1  Gr.  h  M.  (^00 ;  and  see 
PureheU  y.  Salter^  1  Q.  B.  197 ;  1  G.  A;  D.  682  ;  Doct.  pi.  114,  115. 

Id)  2  Inst.  107.  (e)  Evant  y.  Elliott^  5  A.  Ac  E.  142. 

(/)  Ladd  y.  Thamiu,  4  P.  A  D.  9 ;  12  A.  &  B.  117. 

Iff)  ElUt  y.  Taylor y  8  M.  Ac  W.  415. 

(h)  John  y.  Jenkmt,  1  Or.  k  M.  227;  3  Tyr.  170.  (t)  lb. 

{k)   Wildman  y.  Norton^  \  Ventr.  249.  {I)  Prugtavt  y.  Saunderi,  1  Salk.  5. 

_  _   _.  ■        ■■      ■    I  "  — 

(1)  A  plea  to  an  ayowry  or  cognizance  need  not  allege  anj  place  of  taking.  It  is 
enough  that  it  refer  to  the  property  mentioned  in  the  declaration  and  ayowry  or  cogni- 
zance.    Judd  y.  FaZy  9  Cowen,  259. 

(2)  It  seems  that  an  officer  sned  in  repleyin  may  plead  property  in  himself,  and  proye 
it  by  showing  a  special  property  under  an  attachment.     Quincy  y.  ffaUj  1  Pick.  357. 
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So  property  in  a  stranger  ma^  be  pleaded  in  bar,(»iXl)  and  the 
[*1213]  conclusion  of  tlus  plea,  praying  a  return,  is  gooiJ[n)     *So  it 

is  a  good  plea  to  say,  that  the  property  is  to  the  plaintiff  and 
to  a  straneer ;  and  where  there  are  two  plaintms,  that  the  property  is 
to  one  of  tnem.(o)(2} 

5.  Statutes: 

1.  Of  LmuMioM, 

2.  Of  Sei-cf, 

1.  Stat,  of  Limitatiana, — By  stat.  21  Jac.  I.  c.  16,  s.  3,  actions  of 
replevin  shall  be  commenced  and  sued  within  six  years  after  the  cause 
of  action.  Hence  (ictio  non  aecrevit  infra  sex  annos  is  a  good  plea  in 
bar  in  replevin. 

2.  Set-off. — There  cannot  be  a  set-off  in  replevin.(3)  Avowry  for 
rent  arrear  [j)leaj  rtens  in  arrear^  and  issue  thereon.  Plaintiff  had 
given  a  notice  of  8et-off,(p)  and  offered  to  support  it  by  evidence  at  the 
trial ;  but  Denison^  J.,  rejected  it.  The  court  of  C.  B.  were  of  opinion, 
that  the  evidence  was  properly  rejected ;  observing,  that  this  case  was 
neither  within  the  letter  nor  the  intention  of  the  statute.(9)  The  issue 
was  special,  and  not  general.  It  was  not  an  action  upon  a  personal 
contract.  The  rent  savoured  of  the  realty,  and  the  remedy  was  by  dis- 
tress ;  replevin,  they  added,  was  a  mixed  action.  The  judgment,  if  for 
the  avowant,  must  be  for  a  return  of  the  cattle.  To  take  the  benefit  of 
the  statute,  plaintiff  and  defendant  must  plead  properly.  In  debt  on 
bond,  defendant  cannot  set  off  under  non  est  factum  or  solvit  ad  diem, 
but  must  plead  specially.  Perhaps  by  way  of  special  plea  to  the  avowry  y 
plaintiff  might  have  pleaded  a  mutual  debt  of  more  than  the  rent 
There  could  not  have  t>een  a  set-off  by  defendant  under  non  cepit^  nor 

[m)  Butcher  y.  Porter,  Carth.  243. 

»)  Pea^ker  v.  JTeUor,  Ld.  Raym.  217,  and  Garth.  398.  (o)  1  Inst  145,  b. 

[p)  Absalom  y.  Knight,  C.  B.,  E.  16  Geo.  II.,  Barnes,  450,  4to.  ed.;  BulL  N.  P.  181,  & 
C;  Graham  v.  Prame,  B.  R.,  H.  24  Geo.  II.;  Laycock  v.  TuffneU,  B.  R.,  E.  27  Geo.  IIL, 
B.  P.  B.  499,  S.  P. 

(g)  2  Geo.  II.  0.  22,  8.  13. 


(1)  And  nnder  this  plea  the  defendant  maj  prove  that  a  sale  by  the  stranger  hj  Tirtae 
of  which  the  plaintiff  claims  the  property  was  fraudulent.  Qumey  t.  HaU^  I  Pick.  357 ; 
Martin  v.  Ray,  1  Blackf.  291. 

(2^  On  a  plea  of  property  and  of  non  eqnt,  if  the  jury  find  oqly  the  taking  and  assess 
the  aamages,  leaving  the  issue  as  to  the  property  undetermined,  a  ventre  de  no9o  will  be 
awarded.  Sprague  v.  Kneeland,  12  Wend.  161 ;  BoynUm  y.  Pagty  13  Id.  425 ;  Jack  t. 
Martin,  14  Id.  607 ;  ColUna  v.  Evans,  15  Pick.  63.  In  replevin  for  a  horse,  defendant 
pleads  in  bar  that  it  is  the  property  of  A.  and  not  of  plaintiff,  and  issue  is  joined  <hi 
plaintiff's  property,  evidence  by  defendant  is  admissible  of  property  in  B.,  without 
showing  any  connection  with  him.  Brown  v.  Webster,  4  N.  H.  R.  500.  If  defendant  ia 
execution  brings  replevin  against  sheriff,  it  is  suflBcient  for  him  to  show  the  judgiMBt 
and  eiecution.  If  a  stranger,  he  must  aver  that  the  goods  were  defendant's,  or  at  least 
in  his  possession.    Brum  v.  Ogden,  6  flalst.  370. 

(3)  No  set-off  is  allowed  in  replevin,  but  the  tenant  may  show  a  feilure  of  considers- 
tion  for  the  rent  by  landlord's  omission  to  perform  acts  operating  to  exempt  him  fron  t 
portion  of  the  rent.  Pairman  v.  Pluck,  5  Watts,  516 ;  Beyer  v.  Penstermaeker^  2  Whait 
95 ;  Peterson  v.  Haight,  3  Id.  150  ;  PhiUips  v.  Monges^  4  Id.  226 ;  Anderson  r.  Beyn>olds,li 
Serg.  A  R.  439;  Warner  v.  Caulk,  3  Whart.  193. 
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could  there  be  for  plai&tiff  under  riens  in  arrear.(l)  To  an  ayowry  for 
rent  arrear,(r)  the  tenant  pleaded  that  a  certain  siun  (equal  in  amount 
to  the  rent  arrear)  was  aue  for  ground-rent  from  the  avowant  to  the 
original  landlord;  that  payment  of  that  sum  was  demanded  of  the 
avowant,  who  refused  to  pay  the  same,  whereupon  the  original  landlord 
demanded  payment  of  the  tenant,  and  threatened  to  distrain,  and  that 
tenant,  in  order  to  avoid  a  distress,  paid  the  ground-rent :  on  demurrer 
the  plea  was  holden  to  be  good;  BuUeVy  J.,  (unserving,  that  there  was  a 
difference  between  a  payment  and  a  set-off;  the  former  might  be  pleaded 
to  an  avowry,  though  the  latter  could  not.  So  the  tenant  may  plead(«) 
payment  of  an  annuity  secured  out  of  the  demised  lands  previously  to 
the  demise  to  him,  for  the  arrears  of  which  the  grantee  had  threatened 
to  distrain.     So  to  an  avowry  for  rent,(^)  the  tenant  may 

Elead  ^payment  of  it  to  a  mortgagee,  to  whom  the  premises  ['^'1214] 
ad  been  mortgaged  in  fee  before  tne  demise  to  the  plaintiff, 
and  who  had  demanded  payment  from  the  plaintiff,  and  threatened  ^^  to 
put  the  law  in  force  "  in  case  of  refusal ;  for  such  a  plea  is,  in  substance, 
a  plea  of  payment,  and  not  of  nil  habuit  in  tenementis,(u}  nor  of  eviction. 


IX.  Of  the  Judgment : 


1.  For  the  Plaintiff, 

2.  ibr  the  Defendant. 

1.  For  the  Plaintiff. — ^As,  by  the  nature  of  the  proceedings  in  re- 
plevin, the  goods  distrained  are  delivered  by  the  sheriff  to  the  ^aintiff ; 
if  he  recovers,  he  can  have  judgment  for  damages  only.  If  the  plain- 
tiff has  judgment  on  a  demurrer,  the  form  of  entry  is  *^  that  the  plain- 
tiff do  recover  his  damages,  by  reason  of  the  premises  i"{x)  whereupon 
a  writ  of  inquiry  is  awarded  to  ascertain  the  damages,  and  on  return  of 
the  inquisition,  final  judgment  is  entered  for  the  damages  found  by  the 
inquisition,  and  costs  de  ineremento.  If  the  plaintiff  obtains  a  verdict,(y) 
then  the  jury,  on  that  verdict,  ascertains  tne  damages  and  costs ;  and 
the  judgment  is,  "that  the  plaintiff  do  recover  against  the  defendants, 
the  damages  assessed  by  the  jurors,  and  costs  de  incremento/*{2) 

2.  Far  the  Defendant. — ^At  the  common  law,  when  the  merits  of  a 
suit  in  replevin  were  decided  by  a  verdict  for  the  defendant,  or  judg- 
ment for  him  on  demurrer,  or  confession  by  the  plaintiff,  the  judgment 
for  the  defendant  awarded  him  a  return  of  the  distress  irreplevisable. 
A  different  rule  obtained  in  the  case  of  a  nonsuit,  for  in  that  case  the 
defendant  was  not  entitled  to  this  jud^ent.  To  remedy  the  incon- 
venience which  proceeded  from  the  plaintiff,  in  the  case  of  nonsuits, 

Sapeford  t,  FUteher^  4  T.  B.  611. 
Tatfhr  r.  Zanwra,  2  Marsh.  R.  220 ;  6  Taunt  524,  S,  0. 
Johneon  y.  Jonee,  ^A.k'E.  809 ;  1  P.  ft  D.  651. 
[u)  See  anUf  p.  1208|  n.  (x)  2nd  Book  of  Jndgm.  20.  (y)  lb, 

(1)  Nor  can  a  set-off  be  admitted  under  the  plea  of  nan  dimieU,  although  evidence  la 
admissible  of  acts  amounting  to  a  payment    Anderson  ▼.  Reynolde^  14  S.  ft  R.  439, 

(2)  See  Betkman  T.  Bemer^  7  Cow.  29. 
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haying  several  replevins  for  one  and  the  same  eanse,  it  was  enacted,  hj 
Stat.  18  Edw.  I.  c.  2,  that  as  soon  as  the  retam  of  the  beasts  should  be 
adjudged  to  the  distrainer^  the  sheriff  should  be  conuBanded  by  a  judi- 
cial writ  to  return  the  beasts  to  the  distrainor^  in  which  writ  is  to  be 
inserted  a  direction  to  the  sheriff  not  to  deliver  the  beasts  without  a 

writ  making  mention  of  the  jud^ent  given  bjf  the  ju9tiee941) 
[^^215]  By  this  statute,  if  the  plaintiff  *m  replevin  be  once  nonsuited, 

he  cannot  have  a  new  replevin,  but  must  sue  out  a  writ  aoeord- 
inff  to  the  directions  of  the  statute.  The  writ  is  termed  a  writ  of  second 
deliverance.  It  is  a  judicial  writ,  issuing  out  of  the  court  of  record  in 
which  the  nonsuit  was  had.(2)  The  writ  of  sec<Mid  deliveraQce,(i»)  is  a 
supersedeas  in  law  to  the  sheriff  to  forbear  to  execute  the  writ  de  r«- 
tamo  habendolS)  obtained  on  the  nonsuit  of  the  plaintiff,  if  delivered  to 
the  sheriff  betore  return  is  made.  If  upon  the  writ  of  second  deiivor- 
ance,  the  party  replevying  makes  default  a  second  time  for  any  odier 
cause,  the  statute  has  provided,  that  the  distress  shall  remain  irreplevis* 
able  for  ever. 

In  the  case  of  a  distress  for  rent  arrear,  tiie  stat.  17  Oar.  IL  c  7, 
hM  prescribed  to  the  defendant  the  mode  of  proceeding  in  the  four  fol- 
lowing  cases : —  ' 

I.  If  the  plaintiff  shall  be  nonsuit^  before  iseuejoinedj  in  any  smt  of 
replevin  by  plaint  or  writ  lawfully  removed:  The  defendant  must  mike 
a  suggestion  in  nature  of  an  avowry  or  cognisance  for  the  rent  arrear, 
whereupon  the  court,  upon  prayer  of  the  defendant,  will  award  a  urit 
of  inquiry  touching  the  sum  in  arrear  at  ^  time  of  the  distress,  and 
the  value  of  the  £stres8.  On  the  return  of  the  inquiaiticmL,  the  de- 
fendant will  have  judgment  to  recover  the  rent  arrear,  if  the  distxes 
amounts  to  the  value  of  it ;  if  not^  then  to  recover  the  value  of  the  dis- 
tress, with  full  <XMtB.(A) 

II.  If  the  plaintiff  shall  be  noasuity  after  cognisance  or  avowiy 
made,  and  issue  joined :  In  this  case  the  jurors  that  are  imjMaelled  to 
inquire  of  such  issue,  shall,  at  the  pray«r  (^  the  defmdant,  inquire  cos- 
ceminff  the  sum  of  the  arreara  and  tbte  value  of  the  distress,  and  tfaera- 
upon  tne  defendant  is  entitled  to  the  sane  judgment  as  in  case  L 

(«)  2  Inst.  841. 

(1)  It  appears  flrom  the  words  priated  in  HaTics,  and  those  which  follow  them  m  tbs 
statute,  vtf.  "  guod  fieri  non  potent  niai  per  breve  quod  exeat  de  rotuUe  fiuHe^  coram  fvbu 
detueta  fuerU  hqueta^**  that  the  provisions  of  tins  statute  are  confined  to  those  ctsn 
where  the  cause  has  been  leaored  into  th»sapecior  ooart,  and  the  plaintiff  has  boa 
nonsuited  there.  If  this  be  the  true  constmctiony  it  will  fbUow  that,  so  long  si  te 
cause  remains  in  the  county  court,  the  plaintiff  may  replevy  the  distress  after  nosflit 
there,  and  return  made  m  mfinitum^  as  he  might  before  this  statute. 


(2)  See  the  form  of  this  writ,  Gilb.  Bepl.  Gap.  U.  s.  YIL  4. 


But  not  to  the  writ  of  inquiry  of  damages  on  atat.  21  Hen.  YHI.  c  19,  SaBc  9S^« 
on  Stat.  It  Gar.  11.  c.  7,  Yentr.  64;  2  VFils.  117. 

(4)  For  the  form  of  prayer,  writ  of  inquiiy,  and  judgment,  where  the  distress  aaonti 
to  the  value  of  the  rent,  see  Lilly's  Entries,  3rd  edition,  1758,  p.  610.  For  the  torn  of 
the  judgment  where  the  distress  is  of  less  value  than  the  rent,  see  Tidd's  Practical  Footfi 
1st  ed.  p.  292.  If  the  plaintUT  be  nonprossed  after  defendant  has  avowed,  for  want  of^ 
plea  in  bar,  it  seems  unnecessary  to  add  a  suggsstiea,  the  cause  of  the  distress  Uhtg 
sufficiently  ascertained  by  the  avowry.  See  the  form  of  the  writ  of  inqniry  in  tha  ease, 
in  Tidd's  Prao.  Forms,  Ist  ed.  p.  163,  164. 
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III.  If,  after  cognizance  or  avowry  made,  and  issne  joined, 
the  '^'verdict  shall  be  given  against  the  plaintiff:  As  in  the  [  ^1216  ] 
last  case,  the  jurors  that  are  impanelled  to  inquire  of  such 
issue  shall,  at  the  prayer  of  the  defendant,  inquire  concerning  the  sum 
of  the  arrears,  and  the  value  of  the  distress,  and  thereupon  the  de- 
fendant is  entitled  to  the  same  judraent  as  in  ease  1.(1) 

It  must  be  observed,  that  if  the  jurors  give  a  defective  verdict,  e.  a.y 
if  they  find  the  value  of  the  distress,  but  omit  to  find  the  sum  of  we 
arrears,  this  omission  cannot  be  supplied  by  a  writ  of  inquiry ;  because 
the  statute  directs  that  the  jurors,  who  are  impanelled  to  try  the  issue, 
shall  inquire  concerning  the  sum  of  the  arrears.(a)  The  case  of  Skeape 
T.  Oulp^er  was  recognized  by  Lord  Hardmckey  C.  J.,  in  R.  v.  Kynas- 
ton,  B.  K.,  T.  10  Geo.  II.,  MS*;  where  it  was  holden,  that  the  court 
coold  not  supply  a  defective  verdict,  where  several  traversers  had 
been  taken  on  a  return  to  a  mandamus,  under  the  statute  9  Ann.  c.  20, 
and  the  jury  had  omitted  to  find  damages  and  costs  for  the  plaintiff. 
See  also  Ga.  Temp.  Hardw.  297.  This  point  was  again  moved  in  Free* 
man  v.  Lady  Archery  2  Bl.  763;  and  Q-auldy  J.,  then  expressed  a 
doubt,  whether  a  writ  of  inquiry  could  be  granted  to  supply  a  defective 
verdict  for  the  defendant  in  the  ease  of  an  avowry  for  rent  arrear.  It 
appears  clearly,  from  the  case  of  Sheape  v.  Ouipepery  that  it  cannot. 
And  in  a  subsequent  case,  where  the  iury  found  a  verdict  for  the 
avowant,  and  damases  to  the  amount  of  the  rent  claimed  in  the  avowry, 
but  did  not  find  either  the  amount  of  the  rent  in  arrear,  or  the  value 
of  the  distress,  and  judgment  was  entered  for  the  damages  assessed;  it 
vras  holden,  that  this  judgment  was  erroneous,  and  could  not  be 
amended  into  a  judgment  under  the  statute,  beeofiMe  the  neglect  of  eueh 
inqmry  by  the  jury  could  not  be  in  any  manner  9upplied.{b)  But  in 
cases  where  the  court  is  not  restrained  by  the  express  words  of  the 
Stat.  17  Car.  11.  c.  7,  s.  2,  (which  relates  to  rent  arrear  only,)  an  in- 
quiry  may  be  granted  to  supply  omissions  on  the  part  of  the  jury  at 
the  trial  of  the  replevin.  Hence  where  the  defendant  avowed,  as  over- 
deer  of  the  poor,  for  a  distress  for  a  rate  under  stat.  4&  Eliz.  e«  2,  and 
at  the  trial,  l^e  plaintiff  was  nonsuit,  and  the  jurv  was  discharged  with- 
out any  inauiry  of  the  treble  damages  given  by  the  19th  section  of  that 
statute  to  oefendants  in  case  of  a  nonsuit  after  appearance ;  an  appli- 
cation was  made  to  the  court  that  the  avowants  might  have  a  writ  of 
inquiry  awarded  to  supply  this  defect ;  which  application,  after  much 
debate,  was  granted.(e)  A  similar  application  was  made  in  the  case  of 
Valentine  v.  Faweett,  2  Str.  1021 ;  Ca.  Temp.  Hard.  188,  where  a 


Shtape  y.  OutjMpeTf  I  Lev.  265. 

Rees  T.  Morgan^  3  T.  R.  349.    But  the  court  ia  thii  oase  permitted  the  defendant 
to  amend  his  judgment  by  entering  a  common  law  judgment. (2) 
{e)  fferUrt  v.  W<dter8y  Ld.  Raym.  59 ;  Salk.  205;  Garth.  362,  A  O, 

(1)  On  this  issue  the  juzj  may  allow  interest  on  the  rent  from  the  time  of  the  distress, 
and  are  not  confined  to  the  yaJue  of  the  distress.  Albrigki  ▼.  FiekUj  4  Teates,  264; 
Smith  Y.  Aurand,  10  8.  &  R.  92. 

(2)  If  there  is  a  general  verdict  for  defendant  for  a  sum  certain  but  no  finding  of  the 
▼aiue  of  the  distress,  the  judgment  is  at  common  law  de  reiomo  h^Amdo.  WUliaim  t. 
Smith,  10  8.  &  R.  202;  Weidd  v.  Roteberry^  13  Id.  ITS;  Keuler  v.  JtCmaehy^  I  Rawte, 
435 ;  Clarke  v.  Adair^  3  Earring.  113. 
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verdict  had  been  giTen  for  the  defendant,  who  had  avowed  under 
same  statute,  43  Eliz.  c.  2.  Lord  Hdrdmcke^  0.  J.,  (with  whom  tlie 
rest  of  the  court  concurred,)  was  of  opinion,  that  a  writ  of 
[  ^1217  ]  inquiry  ought  to  be  granted,  upon  the  ground,  that  *the 
words  of  this  section  of  the  statute  were  sufficient  to  take  in 
this  case,  viz.  ^^  that  defendant  shall  recover  treble  damages,  to  be  as- 
sessed by  the  same  jury,  or  unit  to  inquire  of  the  damageSy  as  the  stme 
shall  require."  The  case  of  Valentine  v.  Faweett  was  reoognixedin 
JDewell  y.  Marshall,  2  BL  R.  921,  and  8  Wils.  442;  in  which  the  court 
awarded  a  supplemental  writ  of  inquiry,  after  verdict  fomid  for  the  de- 
fendant, who  had  avowed  under  the  statute  43  Elis.  c.  2. 

lY.  If  judgment  be  given  upon  demurrer  for  the  avowant  or  person 
making  the  cognizance:  In  this  ease  the  court,  at  the  prayer  of  tie 
defendant,  will  award  a  writ  to  inquire  of  the  value  of  the  (U8tre68,(lj 
and  upon  return  thereof  the  like  judgment  shall  be  given  as  in  esse  L, 
that  is  to  say,  to  recover  the  rent  alleged  to  be  in  arrear  in  the  aTOvij 
or  cognisance,  if  the  distress  shall  amount  to  the  value  of  it:  if  not, 
then  to  recover  the  value  of  the  distress,  with  full  costs.(2)  That  titere 
may  not  be  any  failure  of  justice,  the  fourth  and  last  section  of  the 
statute  directs,  that  in  all  the  preceding  cases,  where  the  vatne  of  the 
cattle(8)  distrained  shall  not  be  found  to  be  to  the  full  value  of  tlie 
arrears,  the  party  to  whom  such  arrears  are  due,  his  ezecntors,  or  ad- 
ministrators, may,  from  time  to  time,  distrain  asain  for  the  residne. 
It  is  worthy  of  remark,  that  this  statute,  which  defines  with  so  mndi 
accuracy  the  mode  of  proceeding  to  be  adopted  by  a  defendant  wito 
succeeds  in  a  replevin  suit,  has  not  superseded  the  judgment  at  common 
law,  which  may  still  be  entered,  if  tne  defendant  shall  be  so  advsed; 
for  the  statute  is  considered  as  giving  a  further  remedy,  and  not  ts 
eztineuishing  the  remedy  to  which  the  defendant  was  entitled  at  com- 
mon law.  Under  this  view  of  the  statute ;  it  has  been  holden,(i)  ^ 
an  avowant  may  enter  a  common  law  judgment,  and  also  praj  s  wnt 
of  inquiry  under  the  statute.  It  ought,  however,  to  be  observed,  tiit 
the  remedy  provided  by  the  statute  is  attended  with  this  advantage, 
that  the  wnt  of  inquiry  awarded  under  it  may  be  executed,  not- 
withstanding the  plaintiff  has  sued  out  a  writ  of  second 
[  ♦1218  ]  *deliverance  ;(«)(4)  whereas  the  writ  of  second  delivermce, 
if  delivered  to  the  sheriff  before  return  made,  operates  tf 

(d)  Baker  v.  Lade^  Garth.  254.  (e)  Cooper  y.  Sherbrook*,  2  Wils.  1I& 

(1^  The  amount  of  the  rent  alleged  to  be  due  in  the  avowry  or  cogiuzuic«^ 
admitted  b j  the  demurrer,  it  is  not  necessary  in  this  case,  as  it  is  in  the  three  precwH 
eases,  that  the  ii^nry  should  extend  to  the  amount  of  the  rent  in  arrear.  . 

(2)  See  the  form  of  a  judgment  on  demurrer  for  an  avowant,  prayer  of  writof  ffl^ 
award  thereof,  writ,  return  of  the  value  of  the  distress,  amounting  to  less  tiiu  oe  ^ 
alleged  to  be  due,  and  final  judgment  thereupon,  in  Momuon  v.  Redtikam^  1  ^^5*  ^T^ 

(3)  The  preceding  clauses  of  this  statute  mention  goodt  and  cattle  distrained.  dii|{b^ 
speaks  of  cattle  only.    The  omission  of  the  word  "goods"  in  this  claose  appeu"^ 

(4)  The  same  rule  holds  with  respect  to  the  writ  of  inquiiy  of  damtges  ^°^^^ 
Hen.  VIII.  c.  19,  which  may  be  executed  after  a  writ  of  second  deliverance  bu  p^ 
served.    PraU  v.  RuOidgt^  Salk.  95. 
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a  STiperaedeas  to  the  writ  of  retorno  habendoj  isstiiiig  on  the  common 
lair  judgment.(/)(l) 


X.  Of  the  Oo8t8y{2)  and  herein  of  the  Coete  in  Error. 

1.  Ae  to  the  Plaintiff. — ^At  the  common  law,  the  plaintiff  obtaining 
jadffment  in  replevin  was  not  entitled  to  costs  \{g^  but  now,  bj  the  stat. 
of  Gloucester,  6  Edw.  I.  c.  1,  s.  2,  the  plaintiff  is  entitled  to  costs  in 
all  cases  where  he  was  entitled  to  damages  antecedently  to  the  statute 
of  Gloucester ;  of  course,  therefore,  the  plaintiff  is  entitled  to  costs  in 
repleyin.(3) 

2.  As  to  the  Defendant — ^At  the  common  law,  if  an  avowry,  or  cog- 
nizance, or  justification,  was  found  for  the  defendant  in  replevin,  or  if 
the  plaintiff  was  otherwise  barred,  the  defendant  was  not  entitled  to 
costs ;  but  now,  by  stat.  7  Hen.  VIII.  c.  4,  s.  8,  persons  making  avowry, 
cognizance,  or  justification  in  replevin,  or  second  deliverance,  for  any 
refUy  ctistomj  or  service^  if  their  avowry,  Ac,  be  found  for  them,  or  if 
the  plaintiff  be  otherwise  barred,  shall  recover  their  damages  or  costs, 
as  the  plaintiff.should  have  done  if  he  had  recovered.  And  by  stat.  21 
Hen.  VIII-  c.  19,  (which  permits  avowries,  &c.,  in  replevin,  and  second 
deliverance  to  be  made  by  the  lord,  &c.,  alleging  the  land  to  be  holden 
of  him,  without  naming  the  tenant,)  damages  and  costs  are  given  to  the 
defendants  in  replevin,  not  only  in  the  cases  provided  for  by  the  pre- 
ceding stat.  of  7  Hen.  VIII.  o.  4,  but  also  in  the  cases  of  avowries, 
&c.,  for  damages  feasant,  or  for  other  rents,  if  such  avowries,  &c.,  be 
found  for  them,  or  if  the  plaintiff  be  otherwise  barred.(4)    Upon  a  dis- 


f)  2  Inst  341,  and  S.  P.  per  HoU^  0.  J.,  in  Pratt  v.  RuOeia^  12  Mod.  647. 
»  Tidd'8  Pr.  966,  ed.  7th. 


n)  A  writ  of  repleyii)  for  about  400  tons  of  bog  iron  does  not  authorize  the  sheriff  to 
deliver  720;  bat  trhen  the  writ  was  so  executed,  and  defendants  obtained  Judgment  of 
return,  and  eiecuted  a  writ  of  inquiry,  to  assess  the  value  and  damages  for  the  deten- 
tion :  held,  that  plaintiff  might  show  in  mUigatUm  that  shortly  after  the  deliyery  to  him, 
defendants  repossessed  themselves  of  the  greater  part.  Dt  Witt  v.  Morrity  13  Wend.  496. 
When  a  replevin  had  been  struck  off  on  motion  of  plaintiff,  and  he  and  his  sureties  had 
suffered  judgment  by  defS&ult  in  the  action  on  the  replevin  bond,  they  were,  notwith- 
standing, permitted  to  show  on  the  eiecution  of  the  writ  of  inquiry  for  the  assessment 
of  damages,  that  they  had  titles  in  mitigation.  Bdt  v.  Worthingtony  3  Gill  k  J.  247. 
Under  the  statute  allowing  double  damages,  where  there  is  an  uzgust  replevin,  the  land- 
lord is  not  entitled  to  them  where  he  obtains  a  verdict  for  only  a  part  of  the  sum  claimed 
as  due.    TerreU  v.  Liger^  Walker,  170. 

(2)  Where  the  declaration  was  in  one  count  for  various  articles  ,and  on  a  plea  of  pro- 
perty some  were  found  for  plaintiff,  and  the  rest  for  defendant.  Bach  party  may  recover 
costs  against  the  other.  Seymour  v.  BiUingt^  12  Wend.  286,  S.  P. ;  Bogtrt  v.  Arnold^  lb. 
288,  n. ;  Wright  v.  Matthews^  2  Blackf.  187. 

(31  See  JSa$ton  v.  WorthmgUm^  6  S.  it  B.  132 ;  McDonald  v.  Seaife^  1  Jones,  381-386. 

(4)  These  statutes  do  not  embrace  the  case  of  a  defendant  who  pleads  property,  and 
who,  therefore,  is  not  entitled  to  a  writ  of  inquiry  of  damages,  in  case  of  a  notmtit*  His 
remedy  is  on  the  replevin  bond.    Hopewell  v.  Fneey  2  Har.  k  Gill,  276. 

Where  the  defendant  put  in  two  avowries  to  one  count  in  the  declaration,  one  of 
vrhich  was  held  good,  and  the  other  bad  on  demurrer,  and  the  avowry  adjudged  good 
establishing  his  right  to  distrain,  he  was  held  to  be  entitled  to  his  damages  and  costs, 
notwithstanding  the  plaintiff  had  obtained  a  verdict  upon  pleas  put  in  by  the  defendant 
to  the  other  counts  in  the  declaration.  The  plaintiff,  however,  was  held  to  be  entitled 
to  recover  his  costs  of  the  demurrer  to  the  avowry  adjudged  bad,  and  the  costs  of  the 
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tress  for  mi  lieriot»  the  defSuMlant  w3I  be  entiiled  to  eotCs,  but  not  vpoa 
a  distress  for  an  amerciament,  in  a  leet,  for  not  doinff  soit,  beetnte  die 
statute  extends  only  to  customs  and  services.(A)  A  replevin  is  not 
within  the  meaning  of  the  statute  8  &  0  Will.  III.  c.  11,  s.  l,(t)  irhidi 
gives  costs  to  persons  who  are  improperly  made  defendants  in  actioBS 
or  plaint  of  trespass,  assault,  false  imprisonment,  or  ejeetio  firma. 

0<mt9  in  Srrar.^^'By  stat.  8  Hen.  YII.  c.  10,  reciting  that 
[  *1219  ]  writs  *of  error  were  often  brought  for  delay^  it  is  enacted, 
*^  l^at  if  any  defendant  or  tenant^  against  whom  jnd^iment 
is  given,  sue  any  writ  of  error  to  reverse  it,  in  delay  of  execution,  if 
ludgment  be  affirmed,  &c.,  the  person  against  whom  the  writ  of  error 
IS  issued  shall  recover  his  eoitej  and  damagee  for  the  delay  and  vexs- 
tion/'  This  statute  applies  only  to  cases  where  the  judgment  below  is 
for  the  plaintiff;  and  subsequent  statutes,  m.  8  Jac.  I.  c.  8,  and  16  i 
17  Car.  II.  CO,  have  not  extended  the  description  of  persona  to  whom 
relief  was  meant  to  be  given  bv  the  stat.  3  Hen.  VH.  c.  10*  By  sttt 
8  &  9  Will.  ni.  c.  11,  s.  2,  *^  dosts  in  error  are  given  to  the  defendant, 
where  the  judgment  below  is  for  him  and  is  affirmed  on  error  i^  and  the 
words  ^^  such  action,  suit,  or  plaint,"  which  are  used  in  that  section, 
mean  any  action,  plaint,  or  suit  in  any  court  of  record ;  and  do  not 
confine  the  remedy  to  those  actions,  ftc,  in  courts  of  record,  in  whicli 
judgment  is  given  against  plaintiff  upon  demurrer.(X:Xl) 


[♦1220]  *CHAPTER  XXXIV. 

RESCOUS, 

The  term  rescous,  as  far  as  it  relates  to  the  subject  of  this  cliapter,(2) 
means  the  setting  at  liberty,  against  law,  a  person  arrested  by  proeese 
or  course  of  law.(a)  To  recover  a  compensation  for  this  injniy,  the 
plaintiff  may  bring  an  action  of  rescous,  or  an  action  on  the  case,  against 

[k)  Farter  t.  (7r<v,  Oro.  Blis.  300.    S«e  ChioM  t.  Woolf  6  M .  4  &  128. 
i)  InifU  V.  Wordiwortky  8  Burr.  1285. 

[k)  RieketU  T.  LewUf  1  fi.  4  Ad.  197,  by  which  the  caae  of  Goldmp  r.  IhoM^  10  &tftf 
WM  oyerraled. 
(a)  1  iQBt.  160,  b. 


isines  of  ftict,  foand  hj  the  Jury,  In  his  favor.   Wn^hi  y.  WUliamt,  2  Weted.  632  ; 
7.  Beekman^  8  Id.  667.    See  Morris  on  Replevin,  165. 

(1)  A  party  prosecuting  at  law  a  groundless  action  of  replevin  cannot  h%  rdiered  ia 
equity  against  the  consequences.  Km^  v.  Kennp^  4  Ohio,  79.  Kor  where  his  sah  is 
dismissed  for  want  of  declaration.  DonaUy  v.  Omett)  5  Leigh,  359 ;  Jf<iyo  t.  1f«|^.  % 
Id.  370. 

(2)  For  rescous  of  distress,  see  on^e,  tit.  "  Distress,''  sect.  YIII.  p.  686.  Where  estde 
of  defendant's,  taken  as  a  distress  damage  fea$antf  in  liie  absence  of  the  distniaoTt 
escaped  back  into  the  defendant's  grounds,  and  remained  for  half  aa  hour,  wheece  tbef 
were  again  driven  by  the  plaintiff,  and  were  retaken  by  defendant ;  it  was  holdca  net  to 
amount  to  a  rescue,  there  being  an  abandonment  of  the  right  of  freehly  fellovisg* 
KnowUi  V.  Blake,  5  Bing.  499.  In  case  of  distress  for  rent  arrear,  if  the  distiets  taof^ 
the  party  may  distrain  de  novo,     Vaeper  v.  Sddowe^  Ca.  Temp.  Holt,  257. 
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tlie  party  goiky  of  the  resoons.  The  action  of  rescoos  having  fallon 
into  disuse,  the  usual  mode  of  proceeding  is  hj  an  action  on  the  case; 
to  support  which,  it  is  necessary  for  the  plaintiff  to  prove  :-^ 

1«  The  original  cause  of  action* 

2.  The  writ  and  warrant,  by  the  production  of  copies  of  them,  sworn 
to  be  true  copies  by  a  witness  who  has  compared  and  examined  them 
with  the  ori^als. 

8.  The  manner  of  the  arrest,  in  order  that  it  may  appear  to  the  court 
whether  the  arrest  was  kgal  or  not;  for  without  a  legal  arrest  there 
cannot  be  a  rescue.(l) 

Mere  words  only,  as  if  the  officer  says  to  the  defendant,  **  that  he  has 
a  warrant  against  him,  and  that  he  arrests  him,"  will  not  constitute  an 
arrest,(&)  if  the  defendant  afterwards  escapes  from  the  officer ;  but  if 
the  defendant  acquiesces,  and  ffoes  along  with  the  officer,  this  will  be 
considered  as  submitting  himsen  to  the  process,  and  as  com** 
plete  an  arrest  as  if  the  officer  had  touched  the  ^person  of  [*1221] 
the  defendant(<?)  An  officer  having  two  warrants  innupoeket 
against  the  defendant,(<2)  at  the  several  suits  of  A.  and  ]^.,  laid  his  hands 
on  the  defendant,  and  said  to  him,  ^*  I  arrest  you  by  virtue  <^  a  warr^^ 
that  I  have ;"  but  he  did  not  show  the  defendant  the  warrant,  nor  had 
it  in  Mb  handj  nor  told  the  defendant  at  whose  suit  he  arrested  him, 
neither  did  the  defendant  demand  to  see  the  warrant,  or  to  be  informed 
at  whose  suit  he  was  arrested.  It  was  holden;  1st,  that  this  arrest, 
without  showing  the  warrant,  and  without  mentioning  at  whose  suit  the 
defendant  was  arrested,  was  legal,  and  that  it  was  not  incumbent  on 
the  officer  to  show  the  warrant  to  the  defendant  until  he  obeyed  and 
demanded  it*  2ndly,  That  this  arrest  was  legal,  although  the  officer 
had  not  the  warrant  in  his  hand,  and  although  he  had  two  warrants  in 
his  pocket  for  the  defendant;  for,  being  under  the  bailiff's  arrest,  he 
was  in  custody  for  all  causes  for  which  the  sheriff  had  made  his  war* 
rant  against  him,  although  the  sheriff  or  bailiff  did  not  mention  any 
speciaUy. 

By  Stat*  29  Car.  IL  c.  7>  s.  6,  ^^Ko  person  upon  the  Lord's  day  shall 
serve  or  execute  any  writ,  process,  warrant,  order,  ludgment,  or  decree, 
(except  in  cases  of  felony  or  breach  of  the  peace,)  but  the  service  of 
every  such  writ,  &c.  shall  be  void  to  all  intents  and  purposes."  As  it 
is  matter  of  public  policy,(6)  that  proceedings  of  the  nature  described 
in  the  statute  should  not  be  executed  on  a  Sunday,  the  regularity  or 
irresularity  of  them  cannot  depend  on  the  assent  of  the  party  after- 
wards to  waive  an  objection  to  such  proceedings,  because  they  are  in 
themselves  absolutely  void  by  the  statute.  In  the  construction  of  this 
8tatute,(/)  it  has  been  holaen,  that  an  arrest  cannot  be  made  on  a 
Sunday  for  non-payment  of  a  penalty  by  a  defendant  who  has  been 

!b)  Oenner  y.  Sparks^  Salk.  79. 
e)  Homer  Y.  Battyriy  B.  R.,  H.  12  Geo.  tl.,  Bull.  N.  P.  62. 
d)  Hodget  y.  Markt^  Gro.  Jac.  485.  (e)  Tayhr  Y.  PhOUpt,  8  Sast,  156. 

/)  JL  Y.  Mytn,  1  T.  R.  265. 

'  ■-■  ■ 

(1)  To  support  this  action,  it  is  not  necessary  that  it  should  appear  in  eYidence  that 
the  sheriff  hiMd  returned  the  writ  and  rescue.  WaTthmifUm  v.  FiUhy^  3  Har*  k  M'Hen.  91 ; 
Buekminetw  Y.  AppUbee^  8  New  Hamp.  546. 
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convicted  on  a  penal  statute*    The  stattite  prdubits  original  atrests 
only  on  Sandajs.     Hence  a  defendant,  who  mrongfully  escapes  from 
the  custody  of  the  law,  may  be  retaken  upon  a  Sunday,  on  fresh  por^ 
8uit,(^)  or  by  virtue  of  an  escape  warrant^(A)  which  is  in  the  nature  of 
fresh  pursuit,  for  it  is  not  original  process,  and  a  commitment  upon  it 
is  only  the  old  commitment  continued  down*    But  after  a  voluntaiy 
escape,  defendant  cannot  be  retaken  on  a  Sunday.(i)     So  where  A.  was 
arrested  at  the  suit  of  B«,  and  discharged,  the  shenff  not  knowing  that 
there  was  also  a  detainer  in  his  office  against  A«  at  the  suit  of  C,  and 
on  the  Sunday  following  the  sheriff  arrested  A.  at  the  suit  of  0.,  &e 
court  discharged  him  out  of  custody,  considering  the  arrest  on  the 
Sunday,  either  as  an  original  taking,  which  was  prohibited  by  the  stat- 
ute, or  as  a  retaking  after  a  voluntary  escape,  which  was  bad 
[*1222]  under  the  authority  of  the  preceding  case,(A;)  where  ^he  do- 
tinotion  between  a  voluntary  and  a  negligent  escape  was  re- 
cognized.   A  person  may  be  arrested  on  a  Sunday  on  an  attachment 
for  a  rescue. (Z)    But  a  rule  nisi  for  an  attachment  for  non-payment  of 
a  sum  of  money,  pursuant  to  the  master's  allocatur,  cannot  be  served 
on  a  Sunday.fm)    If  a  defendant,(n)  after  an  arrest  on  mesne  process, 
is  rescued  on  nis  way  to  ^ol,  the  only  remedy  which  the  plaintiff  has, 
is  by  an  action  against  the  rescuers,  since  the  sheriff  is  excosable  by 
reason  of  the  rescue ;  for  on  mesne  process  the  sheriff  is  not  bound  to 
take  the  posse  comitatus  with  him,  and  therefore  upon  such  process  it 
is  a  good  return  to  return  the  rescous.(l)    In  an  action(o)  against  ^ 
sheriff  for  an  escape  on  mesne  process,(jp)  if  he  pleads  a  reacue,  it  k 
not  incumbent  on  him  to  show  that  the  rescue  was  returned.    If  the 
party  is  once  within  the  walls  of  the  pri8on,(7)  though  the  custody  is 
on  mesne  process  only,  yet  a  rescue  thence  by  any  persona,  (except  the 
king's  enemies, )(r)  Will  not  excuse  the  sheriffl     So  on  writs  of  execiH 
tion  the  sheriff  cannot  return  a  rescue;  for  the  law  supposes  that  the 
sheriff  is  attended  with  his  posse  comitatus.{$)    So  if  the  defendant  is 
brought  out  of  prison  after  judgment,  and  before  any  charge  in  exeeor 
tion  on  a  habeas  corpus,  and  is  rescued  on  his  way  to  the  judge'i 
chambers,  the  sheriff  will  be  answerable  in  an  action  for  an  eecape;  for 
it  is  his  duty,  and  so  he  is  directed  by  the  writ,  to  provide  for  the  sore 
and  safe  conduct  of  the  party.(t) 

f^)  Admitted  in  Parker  y.  Moor,  Salk.  626. 

h)  Ac^udged  in  Parker  t,  Moor^  Lord  Rajm.  1028;  Salk.  626;  6  Mod.  95. 
t)  FeathertUmehaugh  v.  Atkmeimy  Barnes,  373. 
[k)  Atkinson  v.  Jameaon^  5  T.  R.  25. 

\l)  Willes,  459.  (m)  JtlUham  y.  SmUh,  S  T.  R.  86. 

n)  May  v.  Prohy^  1  Oro.  Jac.  419.  (o)  Chrgee  v.  Chrt^  3  Ley.  46. 

[p)  See  Stat.  1  &  2  Vict.  c.  110,  for  abolishing  arrest  on  mesne  process  in  civil  actioaii 
except  in  certain  cases. 

^q)  May  v.  Proby^  1  Roll.  Rep.  441.    Resolyed,  per  toU  Cwr,^  recognised  in  1  Str.43&. 
>i  Per  Coke^  in  his  report  of  ShnUheot^t  case,  4  Go.  84,  a. 
«j  May  Y.  Proby^  1  Roll.  Rep.  441.    Resolved  per  toL  Cur, 
[t)  Crompton  v.  TTorrf,  Str.  429. 

(1)  A  debtor  arrested  in  Massachn setts  on  mesne  process  escaped  into  New  Toit,B^ 
being  retaken  upon  fresh  pursuit,  he  was  rescued  by  yirtue  of  l^al  process  in  the  Istfi^ 
state :  Held,  that  this  was  no  defence  in  an  action  against  the  sheriff  for  the  msnf^ 
Griffin  y.  Brown,  2  Pick.  304. 
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4.  The  plaintiff  must  prove  the  damage  sustained  hy  the  rescue, 
viz.  the  loss  of  the  debt  by  reason  of  the  escape  of  the  defendant.(l) 

By  a  contract  of  sale,  the  property  sold  was  to  be  paid  for  in  ready 
money.  The  vendee  induced  the  servant  of  the  vendor  to  deliver  it  for 
a  check  upon  a  banker,  by  representing  it  to  be  as  good  as  ready  money ; 
in  fact,  he  had  overdrawn  h^  account  for  many  months.  The  vendor^ 
after  keeping  the  check  for  two  days,  presented  it  at  the  bankers,  when 
payment  was  refused.  On  the  same  day  that  the  goods  were  purchased, 
the  vendee  gave  a  warrant  of  attorney  to  a  creditor,  under  which  judg- 
ment was  immediately  entered  up  and  execution  issued,  and 
the  property  in  question  *seissed  by  the  bailiff  of  a  liberty;  [*1223] 
while  it  was  in  his  custody,  the  vendor  rescued  it;  it  was 
holden,(u)  in  an  action  brought  against  the  latter  by  the  bailiff  of  the 
liberty,  for  the  rescue,  that  the  question  whether  the  contract  of  sale 
was  so  vitiated  by  fraud,  as  to  prevent  the  property  in  the  goods  pas* 
sing  to  the  vendee,  depended  upon  a  question  of  fact  which  ought  to 
have  been  submitted  to  the  jury;  m.,  whether  the  vendee  had  obtained 
possession  of  the  goods  with  a  preconceived  design  not  to  pay  for  them ; 
for  if  he  had,  that  would  be  such  a  fraud  as  would  vitiate  the  sale,  and 
prevent  the  property  from  passing  to  him. 

Where  a  draft  for  money  was  intrusted  to  a  broker  to,  buy  Exchequer 
bills  for  his  principal,  and  the  broker  received  the  money  and  misapplied 
it  by  purchasing  American  stock  and  bullion,  intending  to  abscond  with 
it  and  go  to  America,  and  did  accordingly  abscond,  but  was  taken 
before  he  quitted  England,  and  thereupon  surrendered  to  the  principal 
the  secuAties  for  the  American  stock  and  the  bullion^  who  sold  the 
whole  and  received  the  proceeds:  it  was  holden,(a;)  that  the  principal 
was  entitled  to  withhold  the  proceeds  from  the  assignees  of  the  broker, 
who  became  bankrupt  on  the  day  on  which  he  so  received  and  misap- 
plied the  money. 


♦CHAPTER   XXXV.  [*1224] 

SHIPPING. 

1.  Op  the  [Teansfke  of  Ships  and  thb]  Ship  REaisTBY  Statxttb, 
8  &  4  WILL.  IV.  c.  65.    p.  1224. 

(ti)  Barl  t^  Brwtol  V.  FtZsmort)  1  B.  ft  0.  514» 

(z)  Taylw  V.  PUmer^  3  M.  ft  S.  662.    See  OladtUme  v.  Hadwm^  1  M.  ft  S.  517. 

(1)  With  respect  to  damages,  Holt,  G.  J.,  in  WiUon  v.  Oofry^  6  Mod.  211,  said,  that  the 
defendants  were  not  entitled  to  anj  favor  because  they  were  guilty  of  ayiolence  against 
the  process  of  the  law,  and,  therefore)  this  case  was  not  to  be  compared  to  the  case  of  a 
negligent  escape. 

TOL.  11.^-41 
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II.  Of  Sbambn's  Waoes  and  the  Statutes  relating  thkkbto,  viz. 

7  &  8  Vict.  c.  112.    p.  1241.  8  Geo.  I.  c.  24.    p.  1245, 
III.  Of  the  Liability  of  Ship-owner  for  Repairs,  Ac.    p.  1250. 


I.  Of  the  [Transfer  of  Ships  and  the]  Ship  Registry  Statute^  8^4 

Will.  IV.  c.  55.(1) 

The  registering  of  ships  appears  to  have  been  first  introdaced(a)  into 
practice  in  this  country  by  the  Navigation  Act,  12  Car,  IL  c,  18,  s.  10, 

{a)  See  Abbott  on  Shipping,  p.  246,  n.  c,  5th  edit. 


(I)  So  much  of  this  act  as  esUblishes  rules  for  ascertaining  the  tonnage  of  ahips  has 
been  repealed,  so  far  as  respecU  the  merchant  shipping  of  the  United  Kingdom,  bjsut 
5^6  Will.  lY.  c.  56.  As  to  ships  built  and  trading  within  the  limits  of  the  East  India 
(vompanj's  charter,  see  stat.  3  &  4  Vict.  c.  66. 

The  propertj  in  ships  and  vessels,  like  other  productions  of  haman  indastry  and  invea- 
tion,  belongs  to  those  b  j  whom  thej  are  constructed  on  their  own  account,  either  with  their 
own  materials,  or  those  of  others.  If  the  latter  are  employed  by  mistake,  or  in  good  &ith, 
in  the  building  of  a  ship,  they  are  so  far  changed  in  their  species  as  to  become  the  pro- 
perty of  the  ship-owner  by  accession,  subject  only  to  an  obligation  on  his  part  to  indem- 
nify the  former  proprietor  for  the  materials  thus  employed.    Just.  losL  L  1,  1. 1,  s.  25,  t 

Bl.'  Com.  404. 

The  property  thus  acquired  by  building  may  be  transferred  from  the  original  pro- 
prietor; 

Firtt,  By  donation,  sale,  or  exchange. 

In  general,  personal  or  movable  property,  may  be  transferred  by  parol;  bat  the  con- 
tract for  the  sale  of  a  ship  must  be  in  writing.  Thus,  in  a  suit  for  possession  in  the 
Admiralty,  brought  by  Mr.  Charnock  against  Tubbs,  the  asserted  owner  if^possessiofif 
under  a  transfer  from  Marsden  and  Company,  for  whom  it  was  suggested  that  Chanock 
had  made  the  original  purchase ;  it  was  contended  in  argument  that  the  effect  of  the 
bill  of  sale  held  by  Charnock  would  not  alone  be  material,  because  this  was  a  foreiga 
ship  ;  in  respect  to  which  it  might  not  be  requisite  that  it  should  pass  by  a  biU  of  sale. 
It  was  said,  that  the  agreement  to  be  found  in  the  letters,  (in  the  cause,)  and  the  actaal 
delivery  under  it,  would  be  sufficient  to  establish  the  equitable  title ;  and  a  reference 
was  made  to  some  opinions  at  common  law,  which  were  said  to  have  been  given  la 
favor  of  such  a  title.  Sir  W,  Scott  remarked,  that  the  opinion  of  gentlemen  at  that  bar 
must  undoubtedly  be  entitled  to  entire  respect  on  a  question  of  municipal  law.  But  this 
was  a  question  of  a  more  general  nature,  arising  out  of  a  system  of  more  general  law- 
out  of  the  universal  maritime  law,  which  constitutes  a  part  of  the  professional  learning 
of  the  Court  of  Admiralty  and  its  practisers.  A  bill  of  sale  is  the  proper  title  to  which 
the  maritime  courts  of  all  countries  will  look.  It  is  the  universal  instrument  of  traasfef 
of  ships  in  all  maritime  countries  ;  and  in  no  degree  a  peculiar  title  deed,  or  conveyance^ 
known  only  to  the  law  of  England ;  it  is  what  the  maritime  law  expects,  what  the  Cosrt 
of  Admiralty  would,  in  its  ordinary  practice,  always  require,  and  what  the  legislatore 
of  Qreat  Britian  has  made  absolutely  necessary  with  regard  to  British  subjecto  by  the 
regulations  of  the  statute  law.     Thi  Sistert,  6  Rob.  Adm.  Rep.  165. 

So,  also,  the  law  of  the  United  States  requires,  that  upon  every  transfer  of  a  vessel 
there  shall  be  some  instrument  in  writing,  in  the  nature  of  a  bill  of  sale,  which  shall 
recite  at  length  the  certificate  of  registry,  otherwise  the  ship  shall  be  incapable  of  b^ 
registered  anew,  and  loses  the  privileges  and  benefit  of  a  vessel  of  the  United  States. 
(Act,  31  Dec.  1792,  c.  1,  s.  14.)  But  there  is,  in  this  respect,  an  important  distinctioa 
between  the  British  registry  acts  and  those  of  the  United  States,  which  will  be  hereafter 

noticed. 

The  sale  of  a  ship  may  be  made  by  the  owner  in  person,  or  by  his  agent  invested  wish 
a  special  procuration  from  him.  The  master  is  the  general  agent  of  the  owner  for  tiie 
navigation  and  employment  of  the  ship,  but  it  has  been  doubted  how  fiu*  he  has  the 
authority  to  sell  her.  The  most  ancient  maritime  ordinances  expressly  forbid  the  nat- 
ter from  selling  the  ship  without  a  special  authority  for  that  purpose.  Consolato  dd 
Mare,  c.  253 ;  Laws  of  Oleron,  art.  1 ;  Ord.  de  la  Mar.l.  3,  t.  I,  art.  19  ,*  Laws  of  Wisb^TT 
art.  13 ;  Ord.  Hanse  Towns,  art.  57 ;  of  Rotterdam,  art.  165.    But  the  recent  law  of 
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A.  D.  1660,(i)  bat  that  statute  only  required  foreign  ships  British  owned 
to  be  registered.     The  stat.  7  &  8  Will.  III.  c.  22,  s.  17,  required 

(b)  The  present  Kayigation  Act  is  the  3  &  4  Will.  IV.  c.  54,  amended  bj  stat.  4  &  5 
Will.  lY.  c.  89,  9.  11.  See,  as  to  the  construction  of  the  former  act,  Thompson  v.  Irving, 
7  M.  &  W.  86V. 


France  excepts  the  case  of  unseaworthiness  of  the  vessel  from  this  prohibition.  Code 
de  Commerce,  1.  2,  t  4,  art.  237.  And  the  venerable  Oonsolato  del  Mare  itself  permits 
the  master  to  sell  the  ship  if  worn  out  by  age.  These  exceptions  will  be  found  to  resolve 
themselves  into  that  of  extreme  necessity,  which  can  alone  justify  the  master  in  trans- 
cending the  ordinary  limits  of  his  authority  in  this  respect,  or  protect  a  purchase  from 
him,  which  it  is  obvious  the  slightest  taint  of  firaud  would  vitiate.  The  Fanny  j*  Mmira, 
1  Edw.  Adm.  Rep.  117;  2  Bro.  Civ.  k  Adm.  Law,  135. 

No  person  but  the  actual  owner,  and  those  expressly  or  impliedly  authorized  by  him, 
can  make  a  valid  sale  of  a  ship.  Owners  of  vessels  ordinarily,  are  not  partners,  but 
tenants  in  common.  WtUiame  v.  Sheppard^  1  Green,  76.  So  of  steamboats.  Lyon  v. 
Johnson,  3  Dana,  546.  A  part  owner  cannot  insure  the  interest  of  the  others  without 
express  authority,  even  if  ship's  husband.  Turner  v.  Bwrrotoe,  8  Wend.  144.  The  pur- 
chase of  a  ship  in  a  foreign  port  by  the  master,  at  a  sale  by  authority,  is  generally  to  be 
considered  as  made  for  the  benefit  of.  the  owners,  if  they  elect  so  to  regard  it.  Cham^ 
berlin  v.  Harrod,  5  Greenl.  420.  The  property  being  proved  by  documentary  evidence, 
the  purchaser  always  has  an  opportunity  of  inquiring  into  the  title  of  him  who  offers  to 
sell,  and  can  seldom  be  deceived  in  this  particular.  The  maxim  of  caveat  emptor^  there- 
fore, applies  as  between  the  vendee  and  the  true  owner ;  but  should  the  title  of  the  ven- 
dor prove  to  be  defective,  and  the  vendee  in  consequence  is  evicted  by  the  true  owner, 
the  vendor  is  bound  by  law  to  indemnify  him  by  repaying  the  amount  of  the  purchase- 
money.     2  Bl.  Com.  451 ;  Dig.  21,  2 ;  I  Pothier  de  Yente,  No.  81,  118. 

By  the  civil  law,  the  vendor  is  liable  for  every  latent  defect  in  the  quality  of  the  article 
sold  which  renders  it  unfit  for  its  proper  use,  or  diminishes  its  utility  in  such  a  degree 
that  the  vendee  would  not  have  purchased,  or  would  have  purchased  at  an  inferior  price, 
had  he  known  the  defect.  But  by  the  common  law  there  must  be  either  fraud  or  an 
express  warranty  to  make  the  vendor  liable ;  and  knowledge  and  concealment  of  the 
defects  by  the  vendor,  are  held  to  amount  to  fraud.  Thus,  where  a  party  bought  a  brig, 
^^wiih  aU/aulUf"  and  nothing  was  said  at  the  time  as  to  her  condition ;  but  on  examina- 
tion, and  taking  out  the  ballast,  it  was  discovered  that  twenty-two  of  her  futtocks  were 
broken,  and  had  she  gone  to  sea  in  that  condition,  her  destruction  would  have  been  the 
inevitable  consequence.  It  was  proved  that  this  was  a  latent  defect,  which  it  was  im- 
possible for  any  person  to  have  discovered  in  the  state  in  which  the  brig  was  at  the 
time  of  the  purchase,  and  that  the  vendor  knew  of  it.  Lord  Kenyon,  by  whom  the  cause 
was  tried,  remarked,  that  there  were  certain  moral  duties  which  philosophers  had  called 
duties  of  imperfect  obligation,  such  as  benevolence  to  the  poor  and  many  others,  which 
courts  of  law  do  not  enforce.  But  in  contracts  of  all  kinds,  it  is  of  the  highest  impor- 
tance, that  courts  of  law  should  compel  the  observance  of  honesty  and  good  faith.  This 
-was  a  latent  defect,  which  the  vendee  could  not,  by  any  attention  whatever,  possibly 
discover,  and  which  the  vendor  knowing,  ought  to  have  disclosed  to  the  vendee.  The 
terms  to  which  the  latter  acceded,  of  taking  the  ship  %nth  aU/atdts  and  without  warranty, 
must  be  understood  to  relate  only  to  those  faults  which  the  vendee  could  have  discovered, 
or  which  the  vendor  was  unacquainted  with.  MeUish  v.  Motteux,  Peake's  N.  P.  C.  115. 

The  sale  of  a  ship  must  be  accompanied  by  a  delivery  of  the  actual  possession  to  the 
yendee ;  otherwise,  though  the  sale  be  good  as  between  the  parties,  it  is  void  as  against 
creditors  and  subsequent  bona  fide  purchasers.  Flanders  on  Maritime  Law,  90.  To  this 
rule,  the  case  of  a  ship  absent  at  sea,  or  in  a  foreign  port,  is  an  exception.  In  that  case, 
a  perfect  transfer  of  the  property  may  be  made  by  an  assignment  of  the  grand  bill  of  sale 
and  a  delivery  of  that,  together  with  the  other  documentary  evidence  of  title,  to  the 
yendee,  both  as  a  symbol  of  possession,  and  as  famishing  him  with  the  means  of  taking 
actual  possession  as  soon  as  circumstances  will  permit.  A.  gave  a  bill  of  sale  of  a  vessel 
to  B.,  who  promised  in  writing  to  reconvey,  on  the  payment  of  a  promissory  note  due 
from  A.  B.,  however,  did  not  take  possession  until  eight  months  after  the  delivery  of 
the  bill  of  sale.  Held,  nevertheless,  that  B.^s  title  was  good  against  an  attachment  made 
by  a  creditor  of  A.  after  such  possession  taken.  Bartlett  v.  WiUiame,  1  Pick.  288.  See 
Badlam  v.  TtLcker,  lb.  389.  A  bill  of  sale  is  not  necessary  to  transfer  property  in  a  ship. 
JBixby  V.  Frank,  Ins,  Co,^  8  Id.  86 ;  Higgins  v.  Chessman^  9  Id.  7.  If  absolute  on  its  face, 
it  may  be  shown  by  parol  to  be  a  mortgage.  JRiny  v.  Franklin,  2  Hall,  1 ;  Birkbeck  v. 
Tucker,  2  Id.  121.    Where  a  vessel  is  sold  at  sea  it  is  enough  to  take  possession  without 
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British  or  plantation  built  ships,  British  owned,  if  intended  to  be  em* 
ployed  in  the  plantation  trade,  and  also  priie  ships,  to  be  registered. 
All  former  laws  relating  to  the  registering  of  British  vessels,  having 
been  repealed  by  the  stat.  6  Geo.  IV .  c.  105,  an  act  was  passed,  6  Qea 
lY.  c.  110,  which  came  into  operation  on  the  5th  of  January,  1826. 
This  act  has  also  been  since  repealed  by  stat.  8  &;  4  Will.  IV .  c.  50, 
and  new  provisions  for  registering  British  vessels  have  been  made  by 

Stat.  8  &  4  Will.  IV.  c.  65. 
[♦1226]       ♦The  important  points  of  differenoe((?)  between  the  regnli- 

tions  now  in  force,  and  those  which  were  in  force  before  the 
stat.  6  Geo.  IV.  c.  110,  are  these:  1st,  It  is  no  longer  necessary  to 
recite  the  certificate  of  registry  in  a  contract  for  the  sale  of  a  8hip.(ef) 
2ndly,  In  a  bill  of  sale  or  other  instrument  intended  to  operate  as  a 
transfer  of  the  property,  it  is  sufficient  to  recite  the  principal  contrati 
of  the  certificate,  and  a  provision  is  introdnced  with  a  view  to  prevent 
the  effect  of  certain  errors  in  the  recital — see  sect.  81.(1)  3dly,  The 
indorsement  on  the  certificate  is  to  be  made  by  the  public  officers,  instesd 
of  the  party  transferring— «ect.  84.  4thly,  A  mortgagee  or  tmatee 
for  the  payment  of  debts,  is  not  to  be  deemed  an  owner,  (see  sect.  42,) 
nor  is  his  mterest  to  be  affected  by  the  subsequent  bankruptcy  of  the 
mortgagor  or  assignor,  on  the  ground  of  reputed  ownership,  (see  sect 
43,  Robinson  v.  Jf^DonneUy  5  M.  &  S.  228,  and  ante,  vol.  1,  p.  232, 
n.)    5thly,  The  specific  share  of  every  part  owner  must  be  mentioned 

{e)  See  Abbott  on  Shipping,  p.  26. 

{d)  This  has  been  holden  to  be  necessary  under  the  34  Geo.  III.  c.  68,  s.  14.    See 
BiddeU  T.  Letder  and  PuUiam,  1  B.  &  C.  327. 

■  ■-  —  ^ —  ■ — . — ■- ^^_  ... -_ — — _         ^— 

nnreasonable  delay  afler  arrival,  which  is  a  question  for  the  jury.     «foy  t.  Sean,  9 
Pick.  4. 

Besides  these  formalities,  which  are  required  by  the  general  maritime  law,  the  policy 
of  certain  countries  has  incorporated  into  their  codes  of  naYigation  other  requisites  to 
the  transfer  of  property  in  ships.  The  jurisdiction  of  admiralty  in  cases  of  part  owncf! 
having  unequal  interests  and  shares  is  not  and  never  has  been  applied  to  direct  a  saleupoB 
any  dispute  between  them  as  to  the  trade  and  navigation  of  the  ship  engaged  in  maritime 
voyages  so  called.  The  majority  of  the  owners  have  a  right  to  employ  the  ship  on  such  roy- 
ages  as  they  please,  giving  a  stipulation  to  the  dissenting  owners  for  the  safe  return  of  the 
ship,  if  the  latter,  on  a  proper  libel  filed  in  the  admiralty  require  it,  and  the  minority  of 
the  owners  may  in  like  manner  employ  the  ship  if  the  majority  decline  it.  Suambeat 
Orleans  v.  Phoebu9, 1 1  Peters,  176.  A  sale  was  refused  in  the  District  Goort  of  Peimsviva- 
nia,  where  two  equal  part  owners  disagreed.  Davu  v.  The  Seneca^  Gilpin,  10.  An  app«l 
was  allowed  te>the  Circuit  Court,  S.  €,  Gilpin,  34,  and  the  decision  reversed,  April eessioss, 
1829,  by  Judge  Waihington^  and  a  sale  decreed.  National  Gas.,  S2d  Jane,  1829.  Wbeic 
the  owner  of  a  minor  part  of  a  vessel  having  refused  to  consent  to  a  propoeed  xaxts^- 
and  his  shave  was  appraised  and  a  bond  was  given  by  the  other  owners,  conditioned  tbit 
at  the  end  of  the  voyage,  which  was  to  the  W.  Indies  and  back,  they  would  restoireor 
pay  the  appraised  value ;  and  instead  of  returning  directly,  they  employed  the  Teivel 
several  months  in  trade  from  thence  to  different  ports  and  then  home,  it  was  held,  thsS 
the  obligee  could  maintain  an  action  on  the  bond  for  the  detention,  and  that  the  rstett 
which  she  oould  have  been  chartered  was  the  rule  of  damages.  Rodiek  v.  Smeidey.  ? 
Greenl.  274.  A  part  owner  of  a  steamboat  may  keep  it  employed,  and  is  not  liable  to 
the  others  if  it  is  lost  or  damaged  Int  he  usual  trade.     7%am4  v.  Southard^  2  Dana,  4^ 

(1)  It  had  been  holden,  under  the  former  statutes,  that  a  mere  clerical  mistake  wouM 
not  vitiate  the  bill  of  sale,  where  the  certificate  was  in  effect  the  same  with  the  nct'jl 
and  the  error  was  apparent  on  the  face  of  the  instrument.  Rolietton  t.  Smith,  4  T.  R. 
161  ;  but  that  a  substantial  variance  between  the  certificate  and  the  recital  was  &taL 
Westerdell  T.  I>ale,  1  X«  B.  306. 
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in  the  registry,  except  in  the  case  of  partners  in  trade,  whose  interest 
is  to  be  considered  as  partnership  property — see  sect.  32.  Before  the 
statute  6  Greo.  lY.  c  110,  it  was  not  necessary  that  the  proportions  in 
which  the  several  owners  were  interested  should  appear  on  the  regis- 
try.(e)  6thly,  Only  thirty-two  persons  shall  be  entitled  to  be  legal 
owners  as  tenants  in  common,  or  to  be  registered  as  such,  with  a  pro- 
vision for  the  equitable  title  of  minors,  legatees,  creditors,  &;c.,  and  also 
for  joint-stock  companies — see  sect.  33.  Lastly,  Copies  of  declarations 
and  entries  in  the  books  of  the  Custom  House  are  made  evidence,  in 
order  to  prevent  the  necessity  of  the  attendance  of  the  public  ofiScers 
to  produce  the  originals.  Efaving  premised  that  it  does  not  appear(/) 
that  any  ship  is  absolutely  required  to  be  registered,  and  that  the  reg- 
ister is  necessary  only  for  the  purpose  of  conferring  the  privileges  of  a 
British  ship ;  I  shall  proceed  to  arrange  the  several  enactments  of  the 
last  Begister(^)  Act,  as  ftur  as  they  fall  within  the  limits  of  this  work, 
tinder  the  following  heads,  suggested  by  the  learned  author  of  the  Trea- 
tise on  Shipping : — 

I.  What  Ships  are  entitled  to  became  and  continue  registered  ShipSy 
p.  1226.  11.  Who  may  he  registered  as  OtvnerSjp.  1228. 
*III.  At  what  Place  Ships  shall  be  registered,  p.  1229.  IV.  [*1226] 
Of  the  Requisites  of  the  CeHificate,  p.  1229.  V.  What  is 
required  on  the  Part  of  the  Owners  to  obtain  Registry ^  p.  1280.  VI. 
Of  the  Transfer,  p.  1282.  VII.  When  and  how  Registry  de  novo  is 
to  be  made,  and  herein  in  what  Oases  a  temporary  Oertificate  or  License 
maybe  granted,  p.  1287.  VIII.  What  is  required  upon  the  Change  of 
a  Master,  p,  1289.  IX.  Penalty  for  Detention  of  Oertificate,  p.  1240. 
X.  What  shall  be  sufficient  Evidence  of  Affidavits  and  Books  of  Reg- 
istry,  p,  1241. 


L  What  Ships  are  entitled  to  become  and  continue  registered,  and  herein 
of  the  three  Instances  in  which  Ships  once  registered  lose  their 
Privileges. 

No  ship(A)  shall  be  registered,  or,  having  been  registered,  shall  be 
deemed  to  be  dul^  registered,  by  virtue  of  this  act,  except  such  as  are 
wholly  of  the  built  of  the  United  Eingdom,(l)  or  of  the  Isle  of  Man, 
or  Guernsey  or  Jersey ;  or  of  some  of  the  colonies,  plantations,  islands, 
or  territories  in  Asia,  Africa,  or  America;  or  of  Malta,  Gibraltar,  or 

(«}  See  Exp.  JonUy  4  M.  ft  S.  450.  (/)  Abbott,  28. 

(sr)  See  3  ft  4  WiU.  lY.  c.  66,  s.  2.  (A)  3  ft  4  Wm.  lY.  c.  56,  8.  6. 

(1)  3  ft  4  WiU.  TV.  c.  54,  s.  12,  no  ebip  shaU  be  ftdmitted  to  be  a  British  ship  unless 
dnly  registerad  and  navigated  as  snch ;  and  every  British  registered  ship  shall  be  navigate 
ed  daring  the  whole  of  every  voyage,  (whether  with  a  cargo  or  in  ballast.)  in  every  part  of 
the  world,  by  a  master  who  is  a  British  sabject,  and  by  a  crew  whereof  three-foarths  at 
least  are  British  seamen ;  and  if  such  ship  be  employed  in  a  coasting  voyage  from  one 
part  of  the  United  Kingdom  to  another,  or  in  a  voyage  between  the  United  Kingdom 
And  the  islands  of  Gnemsey,  Jersey,  Alderney,  Sark,  or  Man,  or  from  one  of  the  said 
islands  to  another  of  them,  or  be  employed  in  fishing  on  the  costs  of  the  United  King- 
dom, or  of  the  stud  islands,  then  the  whole  of  the  crew  shall  be  British  seamen. 
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Heligoland,  which  belong  to  his  majeetj  at  the  time  of  the  building  of 
such  vessels ;  or  such  vessels  as  shall  have  been  condemned,  in  any  court 
of  admiralty,  as  prise,  or  in  any  competent  court,  as  forfeited  for  the 
breach  of  the  laws  made  for  the  prevention  of  the  slave  trade,  and 
which  shall  belong  wholly  to  his  majesty's  sabjeets  dnly  entitled  to  be 
owners  of  vessels  registered  by  virtae  of  this  act. 


[*1227]   *In  what  Case$  a  Ship  shall  cease  to  enjoy  the  PrivUegts  of 

a  British  Ship;  Ist^  In  the  Case  of  Repair  in  a  For- 
eign Country. 

If  a  ship  has  been  repaired(i)  in  a  foreign  ooantry,  and  the  repairs 
exceed  20s,  for  every  ton,  unless  such  repair  shall  have  been  necessaxy, 
bv  reason  of  extraordinary  damage  sustained  by  the  vessel,  during  her 
absence  from  his  majesty's  dominions,  to  enable  her  to  perform  the 
voyage  in  which  she  shall  have  been  engaged,  and  to  retum  to  some 
place  in  his  majesty's  dominions.  In  this  case,  upon  arrival  at  a  port 
m  his  majesty's  dominions,  the  master,  upon  the  first  entry,  is  to  report 
to  the  collector  and  comptroller,  that  the  vessel  has  been  so  repan^ 
under  penalty  of  20a.  per  ton;  and  in  the  event  of  its  being  proved,  to 
the  satisfaction  of  the  commissioners,  that  the  vessel  was  seaworthy 
when  she  last  departed  from  his  majesty's  dominions,  and  that  no 
greater  quantity  of  repairs  had  been  done  than  was  necessary,  the 
commissioners  may  direct  the  collector  and  comptroller  to  certify,  on 
the  certificate  of  registry,  that  it  has  been  proved  that  the  privileges 
of  the  vessel  have  not  been  forfeited. 

2.  If  Ship  be  Stranded  or  not  Seaworthy. 

If  any  ship(Ar)  registered  under  the  authority  of  this  or  any  other 
act,  shall  be  deemed  or  declared  to  be  stranded  or  unseaworthy,  and 
incapable  of  being  recovered  or  repaired  to  the  advantage  of  the  oim- 
ers,  and  shall  for  such  reasons  be  sold,  by  order  or  decree  of  any  c<h&- 
petent  court,  for  the  benefit  of  the  owners  or  other  persons  interested 
therein,  the  same  shall  be  deemed  to  be  a  ship  lost  or  broken  up  to  all 
intents  and  purposes  within  the  meaning  of  this  act,  and  shall  nefor 
again  be  entitled  to  the  privileges  of  albritish-built  ship  for  any  par- 
poses  of  trade  or  navigation. 

8.  In  the  Case  of  Capture. 

No  British  ship(Q  which  has  been  or  shall  hereafter  be  captured  by 
and  become  prize  to  an  enemy,  or  sold  to  foreigners,  shall  again  be  ea- 
titled  to  the  privileges  of  a  British  ship ;  provided  that  nothing  eon- 
tained  in  this  act  shall  extend  to  prevent  the  registering  of  any  Aif 
which  shall  be  condemned  in  any  court  of  admiralty  as  priie  of  mr, 
or  in  any  competent  court,  for  breach  of  laws  made  for  the  prevention 
of  the  slave  trade. 

(i)  3  &  4  Will.  ly.  0.  55,  s.  7.  (k)  Sect.  S.  (Q  Sect.  9. 
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*II.  Who  may  be  registered  as  Owners. 

The  owners  must  be  subi'ects  of  Great  Britaiii.(m)  No  foreigners 
may,  directly  or  indirectly,  nave  any  part  or  share  in  the  ship.(w)  No 
person  may  be  an  owner  of  any  ship  authorized  to  be  registered,  who  has 
taken  the  oath  of  allegiance  to  any  foreign  state  except  under  the  terms 
of  some  capitulation,  unless  he  shall  afterwards  become  a  denizen  or 
naturalized  subject  of  the  United  Kingdom ;  nor  any  person  usually 
residing  in  any  country  not  under  the  dominion  of  his  majesty,  unless 
he  be  a  member  of  some  British  factory,  or  agent  for  or  partner  in  a 
house  or  partnership  actually  carrying  on  trade,  in  Great  Britain  or 
Ireland,  (o)  The  8tatute(p)  considers  the  property  in  every  vessel,  of 
which  there  are  more  owners  than  one,  as  divided  into  sixty-four  parts, 
and  requires  the  number  of  sixty-fourth  parts  held  by  each  owner,  and 
his  name,  to  be  mentioned ;  and  no  person  is  entitled  to  be  registered 
as  an  owner  in  respect  of  any  proportion  which  is  not  an  integral  sixty- 
fourth  part:  and  upon  the  first  registry,  the  owners  who  tBkke{q)  and 
subscribe  the  declaration  are  to  declare(r)  the  number  of  parts  held  by 
each  owner,  which  are  to  be  registered  accordingly.  Where  the  pro- 
perty cannot,  by  division^  be  reduced  into  any  number  of  integral  sixty- 
fourth  parts,  the  owners  of  the  fractional  parts  above  such  number  of 
integral  sixty-fourth  parts  as  the  property  can  be  reduced  into,  may 
transfer  the  same,  one  to  another,  or  jointly  to  any  new  owner,  by 
memorandum  upon  their  bills  of  sale,  or  by  fresh  bill  of  sale,  without 
a  stamp ;  and  the  right  of  the  owners  of  such  fractional  part  will  not 
be  affected  by  not  having  been  registered.  The  foregoing  regulation 
does  not  bind  the  partners(«)  in  any  house  carrying  on  trade  in  any 
part  of  his  majesty's  dominions;  for  they  may  hold  any  vessel  or  any 
share,  in  the  name  of  such  house,  as  joint  owners,  without  distinguish- 
ing the  proportionate  interest  of  each,  which  is  to  be  taken  to  be  part- 
nership property,  and  governed  by  the  same  rules,  both  in  law  and 
equity,  as  govern  partnership  property  in  all  other  goods  and  chattels ; 
(but  the  names  of  all  the  partners  must  appear  on  the  ship's  register.)(t) 
No  greater  number  than  thirty-two  persons(i£)  can  be  legal  owners  at 
one  and  the  same  time  as  tenants  in  common,  or  be  registered  as  such ; 
but  this  enactment  does  not  affect  the  equitable  title  of  minors,  legatees, 
or  creditors  exceeding  that  number,  represented  by  or  holding  from 
persons  within  that  number  registered  as  legal  owners.  And  in  the 
case  of  a  joint-stock  company,  for  the  purpose  of  owning  a  vessel,  where 
such  company  have  elected  any  number,  not  less  than  three, 
*of  their  numbers  to  be  trustees,  they  or  any  three  of  them  [*1229] 
may,  with  the  permission  of  the  commissioners  of  customs, 
ma&e  and  subscribe  the  declaration;  but  in  this  case  the  name  and 
description  of  the  company  must  be  stated  in  the  register,  instead  of 
the  names  and  description  of  the  owners. 


(m)  See  the  end  of  sect  5.        (n)  See  the  form  of  the  declaration  in  sect.  13. 
(o)  See  sect.  12.  (p)  See  the  form  in  sect.  2,  and  see  sec.  32. 

q)  Sic.  (r)  Sect.  32.  («)  Sect.  32,  in  fine. 

0  SUCer  T.  WiUi8, 1  Beavan,  354.  (u)  Sect.  33. 
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in.  At  what  Place  Ships  $JuiU  be  registered. 

The  BtsAxkte{x)  requires  the  registry  to  be  made,  and  certificate 
granted,  at  the  port  or  place  to  imich  the  ship  belongs,  (with  the  ex- 
ception of  ships  condemned  as  prizes  in  Guernsey,  Jersey,  or  Man,  as 
to  which  a  special  provision  is  made  in  the  thirtieth  section  of  the  act;) 
and  every  registry  and  certificate  not  so  granted  is  declared  void,  unlesB 
authorized  by  an  order  in  writing  under  the  hands  of  the  commissioii- 
ers  of  customs.  Ships  shall  be  deemed  to  belong  to  some  port(y}  at  or 
near  which  some  or  one  of  the  owners,  who  shall  make  and  subscribe 
the  declaration  required  before  registry,  shall  reside.  No  Bhip(2)  which 
shall  be  taken  and  condemned  as  prize  or  forfeiture  shall  be  registered 
in  the  islands  of  Guernsey,  Jersey,  or  the  Isle  of  Man,  although  belong- 
ing to  his  majesty's  subjects  residing  in  those  islands,  or  in  some  one 
or  other  of  them ;  but  the  same  shall  be  registered  either  at  Southamp- 
ton, Weymouth,  Exeter,  Plymouth,  Falmouth,  Liverpool,  or  Whiteha- 
ven, by  the  collector  and  comptroller  at  such  ports  respectiTely,  who 
are  hereby  authorized  and  reqmred  to  register  such  ship,  and  to  grant 
a  certificate  thereof,  in  the  form  and  under  the  regulations  and  restric- 
tions in  this  act  contained. 


lY.  Of  the  Requisites  of  the  Certificates.  2. 

The  act  requires  that  the  following  particulars  should  be  enumerated 
in  the  certificate: — 1st,  the  title  of  the  act;  2ndly,  the  names,  occn- 
pation,  and  residence  of  the  subscribing  owners,  and  that  they  have 
made  and  subscribed  the  declaration  required;  that  they  have  declared 
that  thev,  together  with  the  non-subscribing  owners,  (setting  fortli  their 
names,  &c.,)  are  owners  of  the  ship  in  the  proportions  specified;  3dlj, 
the  name  of  the  ship,  place  to  wnich  she  belongs,  burthen,  master*9 
name,  when  and  where  built,  or  whether  she  has  been  condemned  as 
prize,  referring  to  the  certificate  of  builder  or  judge,  or  of  last  registrj 
then  delivered  up  to  be  cancelled.  It  must  then  state,  that  the  survey- 
ing officer  (nammg  him)  has  certified  the  number  of  decks,  &;e. ;  that 
the  subscribing  owners  having  agreed  to  the  description  and 
[*1280]  given  security,  the  vessel  has  been  registered  *at  the  port  of 

on  such  a  day.  It  is  then  signed  by  the  proper 
officers,  and  on  the  back  an  account  of  the  parts  held  by  each  owner 
must  be  given  in  the  form  prescribed,  and  must  also  be  signed  by  the 
proper  officers. 


y.  What  is  required  on  the  Part  of  the  Oumers  to  obtain  Msffisi^. 

No  registry(a)  shall  henceforth  be  made,  or  certificate  granted,  untO 
the  following  declaration  be  made  and  subscribed,  before  the  persons 
authorized  to  make  registry  and  grant  certificate  respectively,  by  the 

(x)  Sect.  10.  (y)  Sect.  11.  (a)  Sect  30.  (•}  S«et  13. 
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owner  of  stxch  ship,  if  such  ship  belongs  to  one  person  onlY)  or  in  case 
there  shall  be  two  joint-owners,  then  by  both,  if  both  shall  be  resident 
within  twenty  miles  of  the  port  or  place  where  sach  register  is  required; 
or  by  one,  if  one  or  both  shall  be  resident  at  a  greater  distance  from 
such  port  or  place;  or  if  the  number  of  owners  exceed  two,  then  by  the 
greater  part ;  if  the  greater  number  of  them  shall  be  resident  within 
twenty  miles  of  such  port  or  place  as  aforesaid,  not  in  any  case  exceed- 
ing tluree  of  such  owners ;  unless  a  greater  number  shall  be  desirous  to 
join  in  making  and  subscribing  the  declaration;  or,  by  one  of  such  own- 
ers, if  all  or  all  except  one  shiQl  be  resident  at  a  greater  distance:  then 
follows  the  form  of  declaration;  and,  lastly,  a  proTision  as  to  the  per- 
son by  whom  the  declaration  is  to  be  made,  and  the  form  of  such  de- 
claration, where  the  ship  belongs  to  any  corporate  body  in  the  United 
Kingdom,  In  ca8e(i)  the  required  number  of  joint-owners  of  anj  ship 
shall  not  personally  attend  .to  make  and  subscribe  the  declaration,(c) 
then  such  owner  as  shall  personally  attend  and  make  and  subscribe  the 
declaration,  shall  further  declare  tnat  the  part  owners,  then  absent,  are 
not  resident  within  twenty  miles  of  such  port  or  place,  and  have  not, 
to  the  best  of  his  knowledge  or  belief,  wilfully  absented  themselves,  in 
order  to  avoid  making  the  declaration,  or  are  prevented  by  illness  from 
attending.  At  the  time((2)  of  obtaining  the  certificate  of  registry,  suf- 
ficient security  shall  be  given  by  bond  to  his  majesty,  by  the  master 
and  such  of  the  owners  as  shall  personally  attend,  such  security  to  be 
approved  of  and  tak^i  by  the  persons  authorized  to  make  registry  and 
grant  certificate,  at  the  port  or  place  in  which  such  certificate  shall  be 
granted,  in  penalties  varying  from  100Z«  to  10002.,  according  to  the  ton- 
nage, with  a  condition,  that  such  certificates  shall  not  be  sold,  lent,  ox 
otherwise  disposed  of,  to  any  other  person,  and  that  the  same  shall  be 
solely  made  use  of  for  the  service  of  the  ship  for  which  it  is  granted ; 
and  that  in  case  such  ship  shall  be  lost  or  taken  by  the  enemy,  burnt, 
or  broken  up,  or  otherwise  prevented  firom  returning  to  the  port  to  which 
she  belongs,  or  shall,  on  any  account,  have  lost  or  forfeited 
the  privileges  *of  a  British  ship,  or  shall  have  been  seised  ['*'12813 
and  legally  condemned  for  illicit  trading,  or  shall  have  been 
taken  in  execution  for  debt  and  sold  by  due  process  of  law,  or  shall 
have  been  ^Id  to  the  crown;  or  shall,  under  any  circumstances,  have 
been  registered  de  novo,  the  certificate,  if  preserved,  shall  be  delivered 
up,  within  one  month  after  the  arrival  of  the  master  in  any  port  or 
place  in  his  majesty's  dominions,  to  the  collector  and  comptroller  of 
some  port  in  Great  Britain,  or  the  Isle  of  Man,  or  the  British  planti^ 
tions,  or  to  the  governor,  or  lieutenant-governor,  or  oommander-in-chief 
for  the  time  bemg,  of  the  islands  of  Guernsey  or  Jersey;  and  if  any 
foreigner,  or  any  perscm  for  his  use  and  benefit,  shall  purchase,  or 
otherwise  become  entitled  to,  the  whole  or  any  part  of  or  any  interest 
in  such  ship,  and  the  same  shall  be  within  the  limits  of  any  port  of 
Great  Britain,  Guernsey,  Jersey,  Man,  or  the  British  colonies,  planta- 
tions, islands,  or  territories,  then  the  certificate  of  registry  shall,  within 
seven  days  after  such  purchase  or  transfer  of  property  in  such  ship,  be 

(b)  Sect.  14.  (e)  See  the  form  in  sect  13.  (d)  Sect.  20. 
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delivered  np  to  the  persons  authorised  to  make  registry  and  grant  cer- 
tificate at  snch  port  or  place  respectively;  and  if  such  ship  shall  be  in 
any  foreign  port,  when  such  purchase  or  transfer  of  interest  or  property 
shall  take  place,  then  the  same  shall  be  delivered  up  to  the  British  eonk- 
snl,  or  other  chief  British  officer,  resident  at  or  nearest  to  snch  foreign 
port:  or  if  snch  ship  shall  be  at  sea,  when  such  purchase  or  transfer  of 
interest  or  property  shall  take  place,  then  the  same  shall  be  delivered 
np  to  the  British  consul,  or  other  chief  British  officer,  at  the  foreign 
port  or  place  in  or  at  which  the  master  or  other  person  haying  or  taking 
the  charge  or  command  of  such  ship  shall  first  arrive  after  such  pur- 
chase or  transfer  of  property  at  sea,  immediately  after  his  arrival  in 
such  foreign  port ;  but  if  such  master,  or  other  person  who  had  the 
command  uiereof  at  the  time  of  such  purchase  or  transfer  of  property 
at  sea,  shall  not  arrive  at  a  foreign  port,  but  shall  arrive  at  some  port 
of  Great  Britain,  Guernsey,  Jersey,  Man,  or  his  majesty's  coloniee, 
plantations,  islands,  or  territories,  then  the  same  shall  be  delivered  np, 
in  manner  aforesaid,  within  fourteen  days  after  the  arrival  of  such  ship, 
or  of  the  persons  who  had  the  command  thereof,  in  any  port  of  Gmt 
Britain,  Cruemsey,  Jersey,  Man,  or  any  of  his  majesty's  colonies,  pfam- 
tations,  islands,  or  territories;  provided,  that  if  it  shall  happen  ihMi  st 
the  time  of  registry,  the  same  shall  be  at  any  other  port  than  the  port 
to  which  the  ship  belongs,  so  that  the  master  of  such  ship  cannot  attend 
at  the  port  of  registrr  to  join  with  the  owners  in  such  bond,  it  shall  be 
lawful  for  him  to  give  a  separate  bond,  to  the  like  effect,  at  the  port 
where  the  ship  may  then  be,  and  the  collector  and  comptroller  of  sndi 
other  port  shall  transmit  such  bond  to  the  collector  and  comptroller  of 
the  port  where  such  ship  is  to  be  registered,  and  such  bond  and  the  bond 
also  given  by  the  owners  shall  together  be  of  the  same  effect  against 

the  master  and  owners,  or  either  of  them,  as  if  they  had  bound 
[*1232]  themselves  jointly  and  severally  in  one  bond.    *EverT  person(e) 

who  shall  apply  for  a  certificate,  is  required  to  prodace  to  the 
persons  authorized  to  grant  such  certificate,  a  true  and  full  aeconnt, 
under  the  hand  of  the  builder  of  such  ship,  of  the  proper  denomini- 
tion,  and  of  the  time  when  and  the  place  where  such  ship  was  bnilt; 
and  also  an  exact  account  of  the  tonnage  of  such  ship,  together  with 
the  name  of  the  first  purchasers  thereof,  (which  account  su^  builder  is 
hereby  directed  and  required  to  give  under  his  hand,  on  the  same  being 
demanded  by  such  persons  so  applying  for  a  certificate,)  and  shall  sbo 
make  and  subscribe  a  declaration  before  the  persons  authorised  to  grsat 
such  certificate,  that  the  ship,  for  which  such  certificate  is  required,  is 
the  same  with  that  which  is  so  described  by  the  builder. 


VL  Cf  the  Tran^er.{l)—$$.  81,  84,  85,  86,  37,  41,  42,  43. 
When  and  so  often  as  the  property(/)  in  any  ship  or  any  part  there- 

(<)  Sect  25.  (/)  Sect  31. 

(1)  See  note  (1)  onto,  p.  1224. 
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of  belonging  to  any  of  his  majesty's  subjects  shall  after  registry  there- 
of be  smd  to  any  other  of  his  majesty's  subjects,  the  same  shall  be 
transferred  by  bill  of  sale  or  other  instrument  in  writing,  containing  a 
recital  of  the  certificate  of  registry,  or  the  principal  contents  thereof; 
otherwise  such  transfer  shall  not  be  valid  for  any  purpose,  either  in  law 
or  equity :  provided  that  no  bill  of  sale  shall  be  deemed  void  by  reason 
of  any  error  in  such  recital,  or  by  the  recital  of  any  former  certificate 
of  registry  instead  of  the  existing  certificate:  provided  the  identity  of 
the  ship  therein  intended  be  effectually  proved  thereby. 

The  statute  does  not  necessarily  require  a  bill  of  sale;  an  instrument 
in  writing,  reciting  the  certificate  of  registry,  is  enough;  nor  does  it  re- 
quire such  instrument  to  bear  the  signature  of  the  party  conveying. 
Hence,  where,  in  consequence  of  injury  received  by  a  ship  during  the 
voyage,  she  was  sold  by  auction,  under  the  authority  of  a  letter  from 
the  master,  and  transferred  by  an  instrument,  executed  by  the  auc* 
tioneer,  under  seal^  but  in  other  respects  complying  with  the  requisites 
of  the  statute,  the  proceeds  of  the  sale  having  been  received  by  the 
owner ;  that  was  holden((^)  to  be  a  sufficient  ratification  by  him  of  the 
act  of  the  master  in  selling  her,  and  such  ratification  was  holden  to  be 
sufficient  to  give  validity  to  the  transfer ;  for  although  the  instrument 
was  the  deed  of  the  auctioneer,  and  not  of  the  principal,  it  was  still  a 
writing,  and  might  have  the  effect  of  a  written  transfer  by  the  principal, 
as  well  as  that  of  the  deed  of  the  agent. 

No  bill  of  sale,(A)  or  other  instrument  in  writing,  shall  be  valid  to  pass 
property  in  any  ship,  or  in  any  share  thereof,  or  for  any  other  pur- 
pose, until  such  bill  of  sale  or  instrument  in  writing  shall 
*have  been  produced  to  the  collector  and  comptroller  of  the  [*1288] 
port  at  which  such  ship  is  registered,  or  to  the  collector  and 
comptroller  of  anv  other  port  at  which  she  is  about  to  be  regis- 
tered de  novo,  as  tne  case  may  be;  nor  until  such  collector  and  comp- 
troller respectively  shall  have  entered  in  the  book  of  registry,  or  m 
the  book  of  intended  registry,  of  such  ship,  as  the  case  may  be  (and 
which  they  are  respectively  hereby  required  to  do  upon  the  production 
of  the  bill  of  sale  or  other  instrument  for  that  purpose ;)  the  name, 
residence,  and  description  of  the  vendor  or  mortgagor,  or  of  each  vendor 
or  mortgagor,  if  more  than  one ;  the  number  of  shares  transferred;  the 
name,  residence,  and  description  of  the  purchaser  or  mortgagee,  or  of 
each  purchaser  or  mortgagee,  if  more  than  one ;  and  the  date  of  the 
bill  of  sale  or  other  instrument,  and  of  the  nroduction  of  it ;  and  if  such 
ship  is  not  about  to  be  registered  de  novo,  the  collector  and  comptroller 
of  the  port  where  such  ship  is  registered,  shall,  and  they  are  hereby 
required  to  indorse  the  particulars  of  such  bill  of  sale,  or  other  instru- 
ment, on  the  certificate  of  registry  of  the  ship,  when  the  same  shall  be 
produced  to  them  for  the  purpose  m  manner  following ;  viz. 

Custom-house,  [pert  and  date^  name^  reridenccy  and  description 
of  vendor  or  mortgagor']  has  transferred  by  [bill  of  sale  or  other 

{j)  Hunter  v.  Parker,  Y  M.  &  W.  322.  (A)  Sect  34, 
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imtrument]  dated  [daUy  number  of  Mhares]  to  [namey  r 

and  description  of  purchaeer  or  nwrigageeJ} 

A.  B.y  Collector, 
C.  D.,  ComptroUtf. 

And  forthwith  to  give  notice  thereof  to  the  commissioners  of  customs; 
and  in  case  the  collector  and  comptroller  shall  be  desired  so  to  do,  and 
the  bill  of  sale  or  other  instrument  shall  be  {vodaced  to  them  for  that 
urpose,  then  the  collector  and  comptroller  are  hereby  required  to  certi- 
y,  Dj  indorsement  upon  the  bill  of  sale,  or  other  instrument,  that  &e 
particulars  before-mentioned  have  been  so  entered  in  the  book  of  registry, 
and  indorsed  upon  the  certificate  of  registry.  When  the  particu&rs  of 
any  bill  of  sale,(«)  or  other  instrument,  by  which  any  ship  or  any  share 
thereof  shall  be  transferred,  shall  have  been  so  entered  in  the  book  of 
registry,  the  bill  of  sale  or  other  instrument  shall  be  valid  and  effectual 
to  pass  the  property  thereby  intended  to  be  transferred  as  against  all 
and  every  person  and  to  all  intents  and  purposes,  exoept  as  againsi 
such  subsequent  purchasers  and  mortgagees  who  shall  first  procure  the 
indorsement  to  be  made  upon  the  eertmcate  of  registry  of  such  ship,  is 
manner  hereinafter  mentioned.  When  and  after  the  particulars  of  say 
bill  of  sale(A:)  or  other  instrument,  by  which  any  ship  or  any  share 
thereof  shall  be  transferred,  shall  have  been  so  entered  in  the  book  of 

registry,  as  aforesaid,  the  collector  and  comptroller  shall  not 
[*1234]  *enter  in  the  book  of  registry  the  particulars  of  any  other 

bill  of  sale,  or  instrument  purporting  to  be  a  transfer  by  the 
same  vendor  or  mortgagor  of  the  same  ship,  or  share  thereof,  to  any 
other  person,  unless  thirty  days  shall  elapse  from  the  day  on  which  the 
particulars  ojf  the  former  bill  of  sale,  or  other  instrument,  were  entered 
in  the  book  of  registry ;  or  in  case  the  ship  was  absent  from  the  port  to 
which  she  belonged,  at  the  time  when  the  particulars  of  such  former  bQI 
of  sale,  or  other  instrument,  were  entered  in  the  book  of  registry,  then 
unless  thirty  days  shall  have  elapsed  from  the  day  on  which  the  ship 
arrived  at  the  port,  to  which  the  same  belonffed ;  and  in  case  the  pa^ 
ticulars  of  two  or  more  such  biUs  of  sale,  or  other  instruments,  as  afoe- 
said,  shall  at  any  time  have  been  entered  in  the  book  of  regis^  of  the 
said  ship,  the  collector  and  comptroller  shall  not  enter  in  the  book  ef 
registry  the  particulars  of  any  other  bill  of  sale,  or  other  instrument,  as 
aforesaid,  unless  thirty  days  shall  in  like  manner  have  elapsed  from  the 
day  on  which  the  particulars  of  the  last  of  such  bills  of  sale,  or  other 
instrument,  were  entered  in  the  books  of  registry,  or  from  the  day  sa 
which  the  ship  or  vessel  arrived  at  die  port  to  which  she  belonffeOy  is 
case  of  her  absence  as  aforesaid;  and  in  every  case  where  there  Stall  at 
any  time  happen  to  be  two  or  more  transfers  by  the  same  owner,  of  the 
same  property,  in  any  ship  entered  in  the  booK  of  registry,  the  ooUae* 
tor  and  comptroller  are  hereby  required  to  indorse  upon  the  certificate 
of  registry  of  such  ship,  the  particulars  of  that  bill  of  sale  or  other  in- 
strument, under  which  the  person  claims  property,  who  shall  produce 
the  certificate  of  registry  for  that  purpose,  within  thirty  days  next  after 

(i)  Sect.  35.  {k)  Sect  36. 


smppTSB.  1284 

the  entry  of  his  bin  of  sale,  oir  other  inurnment,  in  the  hook  of  registrr, 
as  aforesaid,  or  within  thirtrdays  next  after  the  return  of  the  said  ship 
to  the  port  to  whioh  she  belongs,  in  case  of  her  absence  at  the  time  of 
snch  entry;  and  in  case  no  person  shall  produce  the  certificate  of  regis* 
try,  within  either  of  the  said  spaces  of  thirty  days,  then  it  shall  be  law- 
fal  for  the  collector  and  comptroller,  and  they  are  hereby  required  to 
indorse  upon  the  certificate  of  registry,  the  particulars  of  the  bill  of  sale, 
or  other  instrument,  to  such  person  as  shall  first  produce  the  certificate 
of  registry,  for  that  purpose ;  it  being  the  true  intent  and  meaning  of 
this  act,  that  the  several  purchasers  and  mortgagees  of  such  ship,  or 
share  thereof,  whcQ  more  than  one  appear  to  claim  the  same  property, 
shall  have  priority  one  over  the  other,  not  according  to  the  respective 
times  when  the  particulars  of  the  bill  of  sale,  or  other  instrument,  by 
which  such  property  was  transferred  to  them,  were  entered  in  the  book 
of  registry,  but  according  to  the  time  when  the  indorsement  is  made 
upon  the  certificate  of  r^istry :  provided,  that  if  the  certificate  of 
registry  shall  be  lost  or  mi^aid,  or  shall  be  detained  by  any  person,  so 
that  the  indorsement  cannot  in  due  thne  be  made  thereon,  and  proof 
thereof  shall  be  made  by  the  purchaser  or  mortgagee,  or  his  known 
agent,  to  the  satisfaction  of  the  commissioners,  the  commis- 
sioners may  grant  such  further  *time  as  to  them  shall  appear  [*1285] 
necessary,  for  the  recovery  of  the  certificate  of  registry,  or  for 
the  registry  de  novo  of  the  said  ship  or  vessel,  under  the  provisions  of 
this  act:  and  thereupon  the  collector  and  comptroller  shall  make  a 
memorandum  in  the  book  of  registers,  of  the  further  time  so  granted, 
and  during  such  time  no  other  bill  of  sale  shall  be  entered  for  the  trans- 
fer of  the  same  ship,  or  the  shate  thereof. 

If  the  certificate  of  registry(2)  of  such  ship  shall  be  produced  to  the 
collector  and  comptroller  of  any  port  where  she  may  then  be  after  any 
snch  bill  of  sale  shall  have  been  recorded  at  the  port  to  which  she  be- 
longs, together  with  such  bill  of  sale  containing  a  notification  of  such 
record,  signed  by  the  collector  and  comptroller  of  such  port,  as  before 
directed ;  the  collector  and  comptroller  of  such  other  port  may  indorse 
on  such  certificate  of  registry  (being  required  so  to  do,)  the  transfer 
mentioned  in  such  bill  of  sale;  and  such  collector  and  comptroller  shall 
give  notice  thereof  to  the  collector  and  comptroller  of  the  port  to  which 
snch  ship  belongs,  who  shall  record  the  same  in  like  manner  as  if  they 
had  made  such  indorsement  themselves,  but  inserting  the  name  of  the 
port  at  which  snch  indorsement  was  made;  provided,  that  the  collector 
and  comptroller  of  such  other  port  shall  first  give  notice  to  the  collector 
and  comptroller  of  the  port  to  which  such  ship  belongs,  of  such  requisi- 
tions made  to  them  to  indorse  the  certificate  of  registry :  and  the  col- 
lector and  controller  of  the  port,  to  which  such  ship  belongs,  shall 
thereupon  send  information  to  the  collector  and  comptroller  of  such 
other  port,  whether  any  and  what  other  bill  or  bills  of  sale  have  been 
recorded  in  the  book  of  registry  of  such  ship,  and  the  collector  and 
comptroller  of  such  other  port,  having  such  information,  shall  proceed 
in  manner  directed  by  this  act  in  all  respects  to  the  indorsing  of  the 

(1)  Sect  37. 
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oertifioate  of  regiBtry,  as  they  would  do  if  such  port  were  the  port  to 
which  such  vessel  belonged.  If  the  8hip,(m)  or  the  share  of  any  owner 
who  may  be  out  of  the  kingdom^  shall  be  sold  in  his  absence  by  his 
known  agent,  under  his  directions,  express  or  implied^  and  acting  for 
Us  interest,  and  sach  agent,  who  shall  have  executed  a  bill  of  sale  to 
the  purchaser  of  the  whole  or  any  share,  shall  not  have  received  a  l^al 
power  to  execute  the  same,  the  commissioners  of  customs,  upon  proof 
to  their  satisfaction  of  the  fair  dealings  of  the  parties,  may  permit  such 
transfer  to  be  registered,  if  registry  de  novo  be  necessary,  or  recorded 
and  indorsed,  as  if  such  legal  power  had  been  produced :  and  if  any 
bill  of  sale  cannot  be  produced,  or  if  by  time,  absence,  or  death  of  par- 
ties, it  cannot  be  proved  that  a  bill  of  sale  for  any  shares  had  been 
executed,  and  registry  de  novo  shall  have  become  necessary,  the  com- 
missioners, upon  proof  of  fair  dealing,  may  permit  a  registry  de  novo^ 
as  if  such  bill  of  sale  had  been  produced,  provided  that  good  securitj 
shall  be  given  to  produce  a  legal  power  or  bill  of  sale  within 
[  ^1236  ]  a  reasonable  '''time,  or  to  abide  the  future  claims  of  the  ab- 
sent owner,  and  such  bond  shall  be  available  for  the  protec- 
tion of  the  interest  of  the  party  whose  property  has  been  so  transferred, 
until  he  shall  receive  full  indemnity  for  any  loss. 

When  any  transfer  of  any  ship  or  share  is  made  as  a  seeurittf{n)  for 
the  payment  of  a  debt,  either  by  mortgase  or  assignment  to  a  trustee 
for  sale,  the  collector  or  comptroller  of  tne  port,  where  the  vessel  19 
registered,  shall,  in  the  entry  of  the  book  of  registry,  and  also  in  the 
indorsement  on  the  certificate,  express  that  such  transfer  was  made 
only  as  a  security  for  the  payment  of  debts,  or  by  way  of  mortgage,  or 
to  that  eflfect ;  and  the  person  to  whom  the  transfer  is  made,  or  any 
other  person  claiming  under  him  as  mortgagee  or  trustee  only,  shall 
notj  by  reason  thereof,  be  deemed  the  owner  of  such  vessel  or  share; 
nor  shall  the  person  making  the  transfer  be  deemed^  by  reason  thereof, 
to  have  ceased  to  be  an  owner ,  any  more  than  if  no  such  transfer  had 
been  made,  except  so  far  as  may  be  necessary  for  the  purpose  of  ren- 
dering the  vessel  or  share  so  transferred  available,  by  sade  or  otherwise, 
for  the  payment  of  the  debt.(l)    The  mortgagor  does  not  cease  to  be 

(m)  Sect.  41.  (w)  Sect  42. 


(1)  Before  the  statute  6  Greo.  IV.  c.  110,  a  difference  in  opinion  had  existed  on  tlw 
qnestion,  whether  the  mortgaj^ee  of  a  ship  was  to  be  deemed  in  law  the  owner  of  it, 
entitled  to  the  benefits,  and  liable  to  the  hardens  which  belong  to  that  chaFacter^  befoie 
he  took  possession.  See  Abbott,  17,  and  the  following  oases  there  referred  to:  Ciliift-> 
ntry  v.  Blackbume^  1  H.  Bl.  117,  n. ;  S.  C.  by  the  name  of  Chmnery  v.  Blackmany  3  Dong. 
391 ;  Jackson  v.  Vernon,  1  H.  Bl.  114;  Wetterdell  V.  Dale,  7  T.  R.  306;  T»entymmT. 
Hart,  1  Stark.  366 ;  Annett  V,  Carttair*  and  another,  3  Gampb.  354.  In  Ynm^  r.  Bnm' 
der,  8  East,  10,  and  M*Iver  r.  Humble,  16  East,  169,  the  party  had  made  a  transfer  of  hii 
interest,  but,  for  want  of  compliance  with  certain  forms,  the  legal  ownership  remained 
With  him  ;  that  however,  was  not  deemed  suflBcient  to  make  him  liable  for  the  ship's 
debts.  See  also  Briggt  ▼.  Wilkineon,  7  B.  &  G.  30,  and  Reeve  v.  Davie^  1  A.  &  B.  31S;  3 
Nev.  k  M.  873,  and/>o«<,  p.  1250,  to  the  same  effect  Bj  the  mortgage  of  a  ship,  aocn- 
ing  freight  was  holden  to  pass  to  the  mortgagee,  notwithstanding  6  Greo.  IV.  c  110,  s. 
45.  Dean  v.  M'Ghie,  4  Bingh.  46.  Mortgagee  out  of  possession  is  not  liable  for  reptirs 
unless  made  on  his  credit  or  by  special  contract  with  him.  Bwff  r.  FVankim,  3  BaSi, 
1 ;  Colson  v.  Bonzey,  6  Greenl.  474.  Nor  for  supplies  even  when  he  takes  possessioa,  ii 
eubeequent  to  their  being  furnished.   Birkheek  v.  Tucker^  2  Hall,  121.    Nor  ia  a  purchsMr 
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owner,  and  the  mortgagee  has  a  distinot  interest  to  the  eictent,  primd 
facie^  of  the  valae  inortgaged.(o)  When  any  transfer(^)  of  any  ship  or 
share  shall  have  been  made  as  a  security  for  the  payment  of  any  debt, 
either  by  mortgage  or  assignment,  as  aforesaid,  and  such  transfer 
shall  hare  been  dmy  registered,  the  interest  of  the  mortgagor  or  other 
assignee  shall  not  be  affected  by  any  act  of  bankruptcy  committed  by 
such  mortgagor  or  assignor,  after  the  time  of  the  registering  the 
mortgage  or  assignment,  notwithstanding  such  mortgagor  or 
'''assignor,  at  the  time  he  shall  become  bankrupt,  shall  have  [  ^1237  ] 
in  his  possession,  order  and  disposition,  and  shall  be  the  re- 
puted owner  of  the  ship  or  share,  but  that  such  mortgage  or  assignment 
shall  be  preferred  to  any  right,  claim  or  interest,  which  may  belong  to 
the  assignee  of  such  bankrupts 


Vn.  When  and  how  Registry  de  novo  is  to  be  made — sects.  11,  26,  28, 
88,  89 ;  and  herein,  in  what  Oases  a  temporary  Certificate  or 
License  may  be  granted. 

Every  shlp(9)  shall  be  deemed  to  belong  to  some  port  at  or  near  to 
which  some  or  one  of  the  owners,  who  shall  make  and  subscribe  the  de^ 
claration  required  by  this  act  before  registry  be  made,  shall  reside ; 
and  whenever  such  owner  shall  have  transferred  all  his  share  in  such 
ship,  the  same  shall  be  registered  de  novo  before  euch  ship  shall  depart 
from  the  port  to  which  she  shall  then  belong,  or  from  any  other  port 
which  shall  be  in  the  same  part  of  the  United  Kingdom,  or  the  same 
colony,  plantation,  island,  or  territory  as  the  said  port  shall  be  in ;  pro- 
vided, that  if  the  owner  cannot,  in  sufficient  time,  comply  with  the 
requisites  of  this  act,  so  that  registry  be  made  before  it  shall  be  neces* 
sary  for  such  ship  to  depart  upon  another  voyage,  the  collector  and 
comptroller  of  the  port  where  such  ship  may  then  be,  may  certify,  upon 
the  back  of  the  existing  certificate  of  registry,  that  the  same  is  to  remain 
in  force  for  the  voyage  upon  which  the  ship  is  then  about  to  sail ;  pro- 
vided also,  that  if  any  ship  shall  be  built  in  any  of  the  colonies,  planta- 
tions, islands,  or  territories  in  Asia,  Africa,  or  America,  to  his  majesty 
belonging,  for  owners  residing  in  the  United  Kingdom,  and  the  master, 
or  the  agent  for  the  owner,  shall  have  produced  to  the  collector  and 
comptroller  of  the  port,  at  or  near  to  which  such  ship  was  built,  the 
certificate  of  the  builder  required  by  this  act,  and  shall  have  made  and 
subscribed  a  declaration  before  such  collector  and  comptroller  of  the 
names  and  descriptions  of  the  principal  owners,  and  that  she  is  the 
identical  ship  mentioned  in  such  certificate  of  the  builder;  and  that  no 
foreigner,  to  the  best  of  his  knowledge  and  belief,  has  any  interest 
therein,  the  collector  and  comptroller  of  such  port  shall  cause  such  ship 
to  be  surveyed  and  measured  in  like  manner  as  is  directed  for  the  pur- 
pose of  registering  any  ship,  and  shall  give  the  master  a  certificate 

(o)  Irvinff  y.  Eiehardsonj  2  B.  &  Ad.  193.  (p)  Sect.  43.  (g)  Sect.  11. 


of  a  part  of  a  vessel  for  previotu  supplies,  although  his  agreement  is  to  come  in  as  part 
owner  from  the  beginning.    HiggiM  v.  Packard^  2  Hall,  226. 


1287  SBXPVTSQ. 

under  their  hands  and  seals  purporting  to  be  under  the  authority  of 
this  act,  and  stating  when  and  where  and  by  whom  such  ship  was  built, 
the  description,  tonnage,  and  other  particulars  required  on  registry  of 
any  ship,  and  such  certificate  shall  haye  all  the  force  of  a  certificate 

of  registry,  under  this  act,  during  the  term  of  two  years, 
[  *1288  ]  ^unless  such  ship  shall  sooner  arrive  at  some  place  m  the 

United  Kingdom,  and  such  collector  and  comptroller  shall 
transmit  a  copy  of  such  certificate  to  the  commissioners  of  his  majesty's 
customs. 

If  the  certificate  of  regi8try(r)  of  any  ship  fhaU  be  loift  or  fntslaicL,  so 
that  the  same  cannot  be  found  for  the  use  of  such  ship  when  needful, 
and  proof  thereof  shall  be  made  to  the  satisfaction  of  the  commismoners 
of  his  majesty's  customs,  such  commissioners  shall  and  may  pormit 
such  ship  to  be  registered  de  novo,  and  a  certificate  thereof  to  be 
granted ;  provided,  that  if  such  ship  be  absent  and  far  distant  from  the 
port  to  which  she  belongs,  or  by  reason  of  the  absence  of  the  owner, 
or  of  any  impediment,  registry  of  the  same  cannot  then  be  made  in 
sufficient  time,  such  commissioners  shall  and  may  erant  a  license  for 
the  present  use  of  such  ship ;  which  license  shall)  for  the  time  and  to 
the  extent  specified  therein,  and  no  longer,  be  of  the  same  force  and 
virtue  as  a  certificate  of  registry  sranted  under  this  act :  provided, 
that  before  such  registry  de  novo  be  made,  the  owners  and  masters 
shall  give  bond  to  the  commissioners  in  such  sum  as  to  them  shall  seen 
fit,  with  a  condition,  that  if  the  certificate  of  registry  shall  at  any  time 
afterwards  be  found,  the  same  shall  be  forthwith  delivered  to  the  proper 
officer's  of  his  majesty's  customs  to  be  cancelled,  and  that  no  iH^pl 
use  has  been  or  shall  be  made  thereof  with  his  privity  or  knowledge; 
and  further,  that  before  any  such  license  shall  be  granted  as  aforesaid, 
the  master  of  such  ship  shall  also  make  and  subscribe  a  dedaratioB 
that  the  same  has  been  registered  as  a  British  ship,  naminff  the  jm% 
where  and  the  time  when  such  registry  was  made,  and  all  l£e  parties- 
lars  contained  in  the  certificate  thereof,  to  the  best  of  his  knowledge 
and  belief;  and  shall  also  give  such  bond  and  with  the  same  condition 
as  is  before  mentioned ;  provided,  that  before  any  such  license  shall  be 
granted,  such  ship  shall  be  surveyed  in  like  manner  as  if  a  registiy  de 
novo  were  about  to  be  made  thereof,  and  the  certificate  of  such  swrey 
shall  be  preserved  by  the  collector  and  comptroller  of  the  port  to  whi^ 
such  ship  shall  belong :  and  in  virtue  thereof^  it  shall  be  lawful  f<Hr  iIm 
said  commissioners,  and  they  are  hereby  required,  to  permit  such  ship 
to  be  registered  after  her  departure,  whenever  the  owner  shall  purees* 
ally  attend  to  takers)  and  subscribe  the  declaration  required  by  this 
act  before  registry  oe  made,  and  shall  also  comply  with  all  otho*  it- 
quisites  of  this  act,  except  so  far  as  relates  to  the  bond  to  be  given  by 
tne  master  of  such  ship ;  which  certificate  of  registry  the  said  coraois* 
sioners  shall  and  may  transmit  to  the  collector  and  comptroller  of  toy 
other  port,  to  be  by  them  given  to  the  master  of  such  ship  upon  ktf 
giving  such  bond  and  delivering  up  the  license  which  had  he&d 
granted  for  the  then  present  use  of  such  ship.     The  27th  section  as- 

(r)  Sect.  26.  (t)  Sio. 
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thorizes  a  registry  de  novo  in  the  case  of  a  wilful  detention 

*of  the  certificate,  by  the  master  or  other  person,  and  con-  [  '*'1289  ] 

yiction  on  absconding.     See  postj  p.  1240. 

If  any  8hip,(f)  after  she  shall  have  been  registered  pursuant  to  the 
directions  of  this  act,  shall  in  any  manner  be  altered  so  as  not  to  cor- 
respond with  all  the  particulars  contained  in  the  certificate  of  her 
registry,  in  such  case  such  ship  shall  be  registered  de  novo  in  manner 
hereinbefore  required,  as  soon  as  she  returns  to  the  port  to  which  she 
belongs,  or  to  any  other  port  which  shall  be  in  the  same  part  of  the 
United  Kingdom,  or  in  the  colony,  plantation,  island,  or  territory,  as 
the  said  port  shall  be  in,  on  failure  whereof  such  ship  shall  be,  to  all 
intents  and  purposes,  considered  a  ship  not  duly  registered.  If  it  be- 
come necessary  to  register(u)  any  ship  de  novo,  and  any  share  of  such 
ship  shall  have  been  sold,  since  she  was  last  registered,  and  the  trans* 
fer  of  such  share  shall  not  have  been  recorded  and  indorsed  in  manner 
hereinbefore  directed,  the  bill  of  sale  thereof  shall  be  produced  to  the 
collector  and  comptroller,  who  are  to  make  registry  of  such  ship; 
otherwise  such  sale  shall  not  be  noticed  in  such  registry  de  novo,  except 
as  hereinafter  excepted ;  proyided,  that  upon  the  future  production  of 
such  bill  of  sale  and  of  the  existing  certificate  of  registry,  such  transfer 
shall  and  may  be  recorded  and  indorsed  as  well  after  such  registry  de 
novo  as  before.  If  upon  any  change  of  property(a;)  in  any  ship,  the 
owner  shall  desire  to  have  the  same  registered  de  novo,  although  not 
required  by  this  act,  and  the  owner  or  proper  number  of  owners  shall 
attend  at  the  custom-house  at  the  port  to  which  such  ship  belongs  for 
that  purpose,  it  shall  be  lawful  for  the  collector  and  comptroller  at  such 
port  to  make  registry  de  novo  of  such  ship  at  the  same  port^  and  to 

frant  a  certificate  thereof,  the  several  requisites  of  this  act.  being  first 
uly  complied  with. 


VIII.   Wh(xt  i$  required  upon  the  Change  of  a  Master. 

TVhen  a  ma8ter(^)  or  other  person  having  or  taking  the  charge  or 
command  of  a  ship  registered,  shall  be  changed,  the  master  or  owner 
shall  deliver  to  the  person  authorized  to  make  registry  and  grant  cer- 
tificates at  the  port  where  the  change  shall  take  place,  the  certificate  of 
registry  belongmg  to  the  ship,  who  shall  thereupon  indorse  and  sub- 
scribe a  memorandum  of  such  change,  and  shall  forthwith  give  notice 
of  the  same  to  the  proper  officer  of  the  port  or  place  where  such  ship 
was  last  registered,  who  shall  likewise  make  a  memorandum  of  the 
same  in  the  oook  of  registers,  and  shall  forthwith  give  notice  thereof  to 
the  commissioners  of  customs ;  provided  that  before  the  name 
of  such  new  master  shall  be  indorsed  '^'on  the  certificate  of  [*I240] 
registry,  he  shall  give  a  bond  in  the  like  penalties  and  under 
the  same  conditions  as  are  contained  in  the  bond  required  to  be  given 
at  the  time  of  registry. 

(0  Sect.  28.  (v)  Sect.  38.  (x)  Sect  39.  (y)  Sect.  21. 
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IX.  Penalty  for  Detention  of  Certificate, 

In  case  any  per80D,(z)  who  shall  haye  received  or  obtained,  bj  any 
means  or  for  any  purpose,  the  certificate  of  registry,  (whether  su(i 
person  shall  claim  to  be  the  master  or  owner  or  one  of  the  owners  or 
not,)  shall  wilfully{a)  detain  and  refuse  to  deliver  up  the  same  to  the 
proper(b)  officers  of  the  customs  for  the  purposes  of  the  ship,  as  occa- 
sion shall  require,  or  to  the  person  having  the  actual  command,  pos- 
session, and  management  of  such  ship  as  ostensible  and  reputed  master 
or  owner,  such  last-mentioned  person  may  complain  on  oath  of  such 
detainer  and  refusal,  to  any  justice  of  the  peace  residing  near  to  the 
place  where  such  detainer  and  refusal  shall  be  in  Great  Britain  or  Ire- 
land, or  to  any  member  of  the  supreme  court  of  justice,  or  any  justice 
of  the  peace  in  the  islands  of  Jersey,  Gruernsey,  or  Man,  or  in  any 
colony,  plantation,  island,  or  territory  to  his  majesty  belonging,  in  Asia, 
Africa,  or  America,  or  in  Malta,  Gibraltar,  or  Heligoland,  where  suck 
detainer  and  refusal  shall  be  in  any  of  the  places  last-mentioned ;  and 
on  such  complaint  the  justice  or  other  magistrate  is  required,  by 
warrant  under  his  hand  and  seal,  to  cause  the  person  so  complaint 
against  to  be  brought  before  him  to  be  examined,  touching  such  de- 
tainer and  refusal ;  and  if  it  shall  appear,  on  examination  of  sndi 
person,  or  otherwise,  that  the  certificate  of  registry  is  not  lost  or 
mislaid,  but  is  wilfully  detained  by  the  said  person,  such  person  shall 
be  thereof  convicted,  and  shall  forfeit  ana  pay  the  sum  of  lOOL; 
and,  on  failure  of  payment,  he  shall  be  committed  to  the  common  gaol, 
there  to  remain,  without  bail  or  mainprize,  for  such  time  as  the  said 
justice  or  other  magistrate  shall  in  his  discretion  deem  proper,  not  being 
less  than  three  months,  nor  more  than  twelve  months ;  and  the  justice 
or  other  magistrate  is  required  to  certify  the  detainer,  refusal,  and  con- 
viction, to  the  person  who  granted  such  certificate  of  registry,  who 
shall,  on  the  terms  and  conmtions  of  law  being  complied  with,  make 
registry  de  novo,  tod  grant  a  certificate,  notifying  on  the  back  of  suck 
certificate,  the  ground  upon  which  the  ship  was  so  registered  de  novo: 
and  if  the  person  who  shall  have  detained  and  refused  to  deliver  up 
such  certificate  of  registry  as  aforesaid,  or  shall  be  verily  believed  to 
have  detained  the  same,  shall  have  absconded,  so  that  the  said  warrant 

of  the  justice  or  other  magistrate  cannot  be  executed  upoD 
[  "^1241  j  him^  and  proof  thereof  shall  *be  made  to  the  satisfaction  of 

the  commissioners  of  his  majesty's  customs,  they^  may  permit 
such  ship  to  be  registered  de  novo,  or  otherwise,  in  their  discretion, 
grant  a  license  for  the  present  use  of  such  ship  in  like  manner  as  is 
hereinbefore  provided  in  the  case  wherein  the  certificate  of  registry  is 
lost  or  mislaid. 

A  conviction  under  the  foregoing  section  must  state  for  what  pur- 
pose the  certificate  was  required.({?) 

ff)  Sect.  27.  (a)  See  Bowen  v.  /'oar,  10  B.  k  G.  41. 

[b)  See  R.  v.  WaUh,  1  A.  ft  E.  481 ;  3  Ney.  k  M.  632. 

[e)  Per  Dfiman,  G.  J.,  and  WUUatM,  J.,  in  R,  v.  WdUhy  1  A.  ft  E.  4S1 ;  3  Ner.  k  JL 
632. 
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X.  JSvidence — what  shall  be  sufficient  Evidence  of  Affidavits  and 

Boohs  of  Registry. 

Great  inconvenience  having  arisen  from  registering  officers  being 
served  with  subpoenas  requiring  them  to  produce  the  oaths,  or  declara- 
tions and  books  of  registry,  the  legislature  has  deemed  it  expedient  to 
dispense  with  their  attendance ;  and  for  that  purpose  has  enacted,((2) 
that  the  collector  and  comptroller  of  his  majesty's  customs,  at  any  port 
or  place,  and  persons  acting  for  them  respectively,  shall,  upon  every 
reasonable  request  by  anv  persons,  produce  and  exhibit  for  mspectioA 
and  examination,  any  oatn  or  declaration  sworn  or  made  by  any  owner 
or  proprietor,  and  also  any  register  or  entry  in  any  book  of  registry 
required  by  this  act  to  be  made  or  kept  relative  to  any  ship,  and  shall, 
upon  every  reasonable  request  by  any  persons,  permit  them  to  take  a 
copy  or  an  extract  thereof  respectively,  and  that  the  copy  of  such  oath 
or  declaration,  register  or  entry,  shall,  upon  being  proved  to  be  a  true 
copy,  be  received  as  evidence,  upon  every  trial  at  law,  without  the  pro- 
duction of  the  original,  and  without  the  testimony  or  attendance  of  any 
collector  or  comptroller,  or  other  persons  acting  for  them  respectively, 
in  all  cases,  as  fully  and  to  all  intents  and  purposes  a%  such  original  if 
produced  by  any  collector  and  comptroller,  or  other  persons  acting  for 
them.(l) 

(rf)  Sect.  40. 


(1)  The  spirit  of  the  British  statutes  has  been  adopted  by  the  United  States  in  their  navi- 
gation laws.     See  Abbott  on  Shipping,  58,  7  Am.  ed.,  notes. 

Ships  actually  registered,  and  ships  enrolled  and  licensed  for  carrying  on  the  coasting 
trade  and  fisheries,  or  one  of  them,  are  alone  deemed  ships  or  vessels  of  the  United 
States,  entitled  to  national  privileges  or  trade,  which  they  continue  to  enjoy  no  longer 
than  they  are  wholly  owned  or  commanded  by  a  citizen  or  citizens  of  the  United  States. 
Act,  Dec.  31,  1792,  c.  1,  s.  1.  1  U.  S.  Stat,  at  Large,  p.  295.  Act  Feb.  18, 1793,  c.  8,  s. 
1.     1  U.  S.  Stat  at  Large,  316. 

Ships  built  within  the  United  States,  before  or  after  the  4th  of  July,  1776,  and  belong- 
ing wholly  to  citizens,  or  built  out  of  the  United  States  but  on  the  16th  of  May,  1789, 
and  continually  thereafter  belonging  to  citizens ;  and  ships  captured  in  war  by  citizens 
and  condemned  as  prize,  or  condemned  for  a  breach  of  the  revenue  laws,  and  wholly 
belonging  to  citizens  may  be  registered.  Act,  Dec.  31,  1792,  c.  1,  s.  2.  And  in  every 
case  in  which  the  ship  is  required  to  be  registered  anew,  if  she  shall  not  be  so  registered 
anew,  she  shall  not  be  entitled  to  any  of  the  privileges  of  a  vessel  of  the  United  States. 
Id.  2  14.  Ships  engaged  in  the  coasting  trade  or  fisheries  are  liable  to  forfeiture  if  they 
have  foreign  articles  on  board,  unless  they  are  enrolled  and  licensed.  Act  Feb.  18, 1793, 
c.  8,  s.  12.  In  order  to  obtain  a  register,  an  oath  must  be  taken,  stating  among  other 
things,  that  there  is  no  subject  or  citizen  of  any  foreign  prince  or  state,  directly  or  indi- 
rectly, by  way  of  trust,  or  confidence,  or  otherwise,  interested  in  such  ship  or  vessel,  or 
in  the  profits  or  issues  thereof;  and  in  case  any  of  the  matters  of  fact  in  the  said  oath 
alleged,  which  shall  be  within  the  knowledge  of  the  party  so  swearing,  shall  not  be  true, 
there  shall  be  a  forfeiture  of  the  ship  or  vessel,  together  with  her  tackle,  fUmiture,  and 
apparel,  in  respect  to  which  the  oath  shall  have  been  made,  or  of  the  value  thereof,  to 
be  recovered,  with  costs  of  suit  of  the  person,  by  which  such  oath  or  affirmation  shall 
have  been  made.    Act,  Dec.  31,  1792,  c.  1,  s.  4. 

Such  are  the  leading  provisions  as  to  registered,  or  enrolled  and  licensed  vessels  of 
the  United  States.  There  are  two  other  classes  of  vessels,  ships  built  in  the  United 
States,  but  owned  wholly  or  partly  by  foreigners,  which  are  entitled  to  be  recorded ; 
and  ships  built  out  of  the  United  States,  but  owned  by  citizens,  which  are  entitled  to  a 
certificate  of  ownership  commonly  called  a  sea  letter.  Act,  Dec.  31,  1792,  c.  1,  s.  20 ; 
Act,  April  14,  1802,  c.  26,  s.  2. 

All  the  vessels,  not  included  in  any  of  these  classes,  are  considered  alien  vessels  to  all 
intents  and  purposes. 
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For  regulations  as  to  the  carriage  of  passengers  in  merchant  vessels, 
see  Stat.  6  &  6  Vict.  c.  107.     See  also  stat.  7  WilL  IV.  &  1  Vict.  c.  89, 

Courta  of  law  will  not  lend  tbeir  aid  to  enforce  anf  contracts  made  in  frand  of  the 
registry  acts.  Thus,  when  one  Couion,  an  alien,  had  employed  funds  to  a  considerable 
iimoant  in  foreign  trade,  of  which  Anthony  and  Company,  citizens  of  the  United  States^ 
were  the  ostensible  owners,  and  the  ships  were  registered  by  them  as  their  own,  and  the 
i:argoes  entered  at  the  custom  house  as  theirs,  for  which  Coalon  paid  them  a  commit- 
iiou,  and  afterwards,  differences  having  arisen  between  the  parties,  cross  actions  were 
brought,  and  referred,  and  a  balance  reported  to  be  due  to  Anthony  and  Company ;  and 
the  Supreme  Court  of  Pennsylvania  decided  against  the  afiBrmance  of  the  report,  and 
.{aid,  that  the  positive  provisions  of  the  laws  of  the  United  States  respecting  American 
registered  vessels,  the  national  policy  of  our  navigation  system,  good  faith  towards  the 
belligerent  powers,  and  the  very  foundations  of  morality  had  been  violated  in  the  course 
of"  the  transaction  then  exhibited.  The  act  of  the  court  was  necessary  to  give  effect  to 
the  report  of  the  referees :  but  no  court  of  justice  in  the  United  States  conld  lend  its  aid, 
at  any  time,  or  in  any  degree,  to  recover  a  debt  originating  in  a  source  so  forbidden,  so 
foul  and  so  pernicious.  Maybin  v.  CouUon,  4  Dall.  Rep.  298.  See  also,  Duncannon  r. 
M'Clure,  lb.  300;  Murgatroyd  v.  JIfClure,  lb.  342,  where  the  same  point  was  deter- 
mined. 

The  act  of  the  31st  Dec.  1Y92,  c.  I,  s.  14,  requires,  "that  when  any  ship  which  shall 
have  been  registered,  ftc,  shall,  in  whole  or  in  part,  be  sold  or  transferred  to  a  citizen 
or  citizens  of  the  United  States,  or  shall  be  altered  in  form  or  burthen,"  kc,  ^'  in  eT(^r7 
juch  case,  the  said  ship  or  vessel  shall  be  registered  anew,  by  her  former  name,  accord- 
ing to  the  directions  hereinbefore  contained,  (otherwise  she  shall  cease  to  be  deemed  a 
ihip  or  vessel  of  the  United  States,)  and  the  former  certificate  of  registry  shall  be 
delivered  up  to  the  collector,  to  whom  application  for  such  new  registry  shall  be  made." 
Where  a  registered  vessel  was  in  part  transferred,  while  at  sea,  by  parol,  to  a  citizeo, 
.ind  resold  to  her  original  owners  on  her  return  into  port,  before  her  entrj ;  held,  that 
she  did  not,  by  that  operation,  lose  her  privileges  as  a  vessel  of  the  United  States,  and  be- 
I'.ome  subject  to  foreign  duties.  The  U.  S.  v.  WillingB^  4  Cranch,  48.  The  inaccurate 
recital  of  the  certificate  of  registry  in  the  bill  of  sale,  does  not  avoid  the  sale,  but  the 
vessel  is  thereby  deprived  of  her  American  privileges.  PhilUpa  v.  Ltdley,  1  Wash.  C.  C. 
R.  226.     Enrolment  without  owner's  oath  is  void.     U.  S.  v.  Bartleti^  Da  vies,  Rep.  9. 

The  same  act  provides,  (s.  4,)  that  "  in  case  any  of  the  matters  of  fact,  in  the  saii 
oath  or  affirmation  alleged,  which  shall  be  within  the  knowledge  of  the  party  so  swear- 
ing or  afHrming,  shall  not  be  true,  there  shall  be  a  forfeiture  of  the  ship  or  vessel, 
tf)gether  with  her  tackle,  furniture  and  apparel,  in  respect  to  which  the  same  shall  have 
been  made,  or  of  the  value  thereof  to  be  recovered  with  costs  of  suit,  of  the  person  by 
whom  such  oath  or  affirmation  shall  be  made."  Under  this  provision  of  the  statute,  it 
had  been  held,  that  the  property  of  the  ship,  in  respect  to  which  the  false  oath  has  been 
made,  does  not  actually  vest  in  the  United  States  until  an  election  is  made  to  proceed 
m  rtm  against  the  ship,  or  in  personam  against  the  party  taking  the  oath,  and  that  there- 
fore an  action  would  not  lie  by  the  United  States  against  the  assignees  of  a  banknipt, 
( who  had  taken  the  oath,)  to  recover  the  purchase-money  received  by  them  upon  a  sale 
of  the  ship  by  them,  previous  to  her  being  seized.     U.  S.  v.  Orundy^  3  Cranch,  337. 

Where  a  contract  was  entered  into  for  the  sale  of  a  vessel,  the  possession  of  which 
was  taken  immediately,  but  it  was  agreed  that  a  bill  of  sale  was  not  to  be  giren  until 
the  whole  of  the  purchase-money  was  paid,  and  in  the  mean  time  the  register  stood  ia 
the  name  of  the  owner,  who,  however,  exercised  no  control  over  the  vessel  in  anj  respect; 
it  was  held,  that  he  was  not  liable  for  repairs  made  by  direction  of  the  master,  as  ageot, 
for  and  on  the  credit  of  the  purchaser,  between  the  time  of  executing  the  contract  and 
its  being  consummated  by  the  delivery  of  a  bill  of  sale,  but  that  the  persons  furnishing 
repairs  must  look  to  the  purchaser  for  payment.  Leonardo,  Huntington^  15  Johns.  Rep. 
298.     See  Abbott  ou  Shipping,  2,  note  (1),  7th  Amer.  ed. 

Secondly.  A  second  mode  in  which  the  property  in  ships  and  vessels  majbe  transferred 
is  bv  abandonment  under  the  contract  of  insurance. 

In  all  cases  where  an  abandonment  of  the  ship  may  be  made  to  the  insurers  by  the 
insured,  when  such  abandonment  is  accepted  by  the  underwriters,  they  become  the 
owners  of  the  ship  thus  abandoned.  By  some  of  the  foreign  codes  this  change  of  pro- 
perty takes  effect  only  from  the  time  of  abandonment.  Ordon.  de  la  Marine,  1.  3,  t.  6, 
art.  59 ;  Code  de  Commerce,  1.  2,  t.  10,  art.  385.  But  by  our  law,  the  abandonment  has 
a  retroactive  effect,  relates  back  to  the  time  when  the  loss  happened,  and  constitutes  the 
underwriter  owner  from  that  period.     United  In».  Co.  v.  Scott-,  1  Johns.  Rep.  106. 
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intituled,  "  An  Act  to  amend  the  LawB  relating  to  burning  or  destroying 
Buildings  and  Ships." 


II,  Of  Seamen' 9  Wages^  and  the  Statute%  relating  the  reto^viz.  7^8 

Vict.  c.  212,  8  Geo.  I.  e.  24. 

The  legislature,  in  its  wisdom,  has  thought  fit  to  make  seyeral  provi- 
sions relating  to  seamen  employed  in  merchant  ships,  for  the 
"^better  securing  the  wages  of  the  seamen,  and  to  guard  against  ['*'1242] 
desertion.  By  staU  7  £  8  Vict.  c.  112,  intituled,  "An  Act  to 
amend  and  consolidate  the  Laws  relating  to  Merchant  Seamen,  and  for 
keeping  a  Register  of  Seamen,"  the  statute  5  &  6  Will.  IV.  c.  19,  is 
repealed,  except  so  far  as  relates  to  the  establishment,  maintenance,  and 


TJiirdly,  The  title  to  TesseU  maj  also  be  acquired  by  a  condemnation  as  prize  of 
war. 

Bj  the  laws  of  the  United  States^  the  person  applying  to  haye  a  prize-ship  registered, 
18  to  declare  apon  oath  or  affirmation,  that  she  was  at  some  time  posterior  to  the  3l8t  of 
March,  1793,  (specifying  the  time,}  captured  in  war  by  a  citizen  or  citizens  of  the  United 
States,  and  lawfully  condemned  as  prize;  and  he  must  produce  a  copy  of  the  sentence 
of  condemnation  authenticated  in  the  usual  forms.  Act,  Dec.  31,  1792,  c.  1,  s.  4.  And 
if  a  registered  vessel  be  seized  or  captured,  and  condemned  under  the  authority  of  any 
foreign  power,  and  afterwards  again  becomes  the  property  of  a  citizen,  she  is  not  entitled 
to  a  new  register,  but  is  considered  as  an  alien  vessel,  except  in  the  case  of  the  person 
owning  her  at  the  time  of  the  seizure  or  capture,  who,  if  he  reacquires  the  property,  may 
register  her  anew.    Act,  June  27,  1797,  c.  5. 

Independent  of  those  proyisions  of  the  statutes  as  to  the  requisites  to  constitute  a 
registered  vessel  of  the  United  States,  and  to  secure  the  privileges  of  such  vessel,  the 
sentence  of  a  prize  court  of  competent  jurisdiction  is  conclusive  as  to  the  title  of  a  ship 
or  other  thing  condemned  by  it.  Ro§e  v.  Bimely,  4  Granch,  241 ;  The  Mary,  9  Id,  126 ; 
GeUton  v.  Hoyt^  3  Wheat.  Rep.  315. 

Fourthly,  The  title  to  ships  and  vessels  may  also  be  acquired  by  a  sale  under  a  sen- 
tence of  condemnation  for  a  breach  of  revenue  or  other  municipal  laws. 

Every  sentence  of  condemnation  by  a  competent  court  proceeding  tn  r€my  having  juris- 
diction over  the  subject-matter,  is  conclusive  as  to  the  title  of  the  thing  claimed  under 
it.  The  Martin  of  Norfolk^  4  Rob.  Adm.  Rep.  293;  Scott  v.  Sherman,  2  Wm.  Bl.  Rep. 
977  ;  Eex  v.  Grundon,  Cowp.  315;  ffoyt  v.  Geleton,  3  Wheat.  Rep.  315;  Roee  v.  Bimely, 
4  Cninch's  Rep.  241 ;  Slocum  v.  Mayberry,  2  Wheat.  Rep.  1. 

But  it  has  been  held  by  the  Supreme  Court  of  the  United  States,  that  a  seizure, 
beyond  the  limits  of  the  territorial  jurisdiction,  for  a  breach  of  the  revenue  or  other 
municipal  laws,  is  not  warranted  by  the  law  of  nations ;  and  such  seizure  cannot  give 
jurisdiction  to  the  court  of  the  offended  country ;  especially  if  the  property  seized  be 
never  carried  into  its  territorial  jurisdiction.     Roee  v.  Bimely,  4  Granch's  Rep.  241,  726. 

But  this  decision,  so  fkr  as  it  requires  the  seizure  to  be  made  within  the  territory  of 
the  offended  power,  in  order  to  legalize  a  condemnation,  was  subsequently  overruled  by 
the  same  court.  Budeon  v.  Oueeiier,  6  Granch,  281,  284.  And  it  has  also  been  decided 
that  a  vessel  within  the  territory  of  the  offended  government,  for  a  breach  of  municipal 
law,  and  carried  by  the  seizers  into  the  port  of  a  power  in  amity  with  that  government, 
may  be  lawfully  proceeded  against  and  condemned  in  a  tribunal  sitting  within  its  own 
territory.    Budson  y.  Oueetier,  4  Id.  293. 

So  where  the  seizure  was  made,  within  the  territorial  jurisdiction  of  a  foreign  power, 
for  a  municipal  forfeiture  under  the  laws  of  the  United  States,  it  was  held  that  the 
District  Gourt  of  the  district  into  which  the  vessel  was  brought  for  adjudication  might 
proceed  on  such  seizure,  and  enforce  the  forfeiture;  for  the  violation  of  the  foreign  terri* 
tory  is  merely  a  political  question  between  the  two  governments.  The  Richmond,  9 
Granch's  Rep.  102. 

And  when  a  seizure  is  made  within  the  limits  of  a  judicial  district,  the  District  Gourt 
of  that  district  has  exclusive  original  cognizance  thereof.  But  the  cognizance  of  seizures 
on  the  high  seas,  or  in  foreign  territory,  belongs  to  any  district  court  into  which  the 
property  may  be  brought.     The  Abbey,  1  Mason's  Rep.  360. 
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regulations  of  the  office,  called,  ^^  The  Greneral  Register-office  of  Mer- 
chant Seamen ;"  and  by  sect  2,  masters  of  ships,  proceeding  to  'pmrts 
beyond  the  seas,  or  of  any  British  registered  ship  of  the  burden  of  80 
tons  or  upwards,  employed  in  any  of  the  fisheries  of  the  United  King- 
dom, or  in  proceeding  coastwise  or  otherwise,  from  one  part  of  the 
United  Elingdom  to  another,  are  prohibited(a)  from  carrying  an j  sea- 
man or  other  person  as  one  of  their  crew  (apprentices  excepted)  to  sea 
upon  any  Yoyage,  without  first  agreeing  with  them  for  their  wages ;  and 
this  agreement  must ;  1st,  be  in  writing  ;(1)  2dly,  it  must  declare  what 
wages  and  what  quantity  of  provisions  each  seaman  is  to  have;  3diy, 
the  capacity  in  which  the  seaman  is  to  act ;  4thly,  the  nature  of  the 
Toyage  in  which  the  ship  is  intended  to  be  employed ;  5thly,  it  must  be 
properly  dated ;  6thly,  it  must  be  signed  by  the  master  in  the  first  in- 
stance, and  by  the  seamen  respectively  at  the  port  or  place  where  such 
seamen  shall  be  respectively  shipped ;  Tthly,  the  signature  of  each  of 
the  parties  thereto  shall  be  duly  attested  by  one  witness  at  the  least ; 
8thly,  the  agreement  must  be  read  over  and  explained  to  the  seaman  in 
the  presence  of  the  attesting  witness,  before  the  seaman  shall  execute 
the  same:  and  by  the  same  section  it  is  enacted,  that  no  master  of 

any  ship  shall  carry  to  sea  any  seaman,  being  a  subject 
[*1248]  '^'of  her  majesty,  until  he  shall  have  obtained  from  the  seaman 

his  register-ticket, — which  he  is  to  retain  until  the  service  of 
the  seaman  shall  be  terminated;  when  the  master  shall  return  tbe 
ticket  to  him.  Sect.  8  regylates  the  form  of  the  agreement,  and  how  it 
is  to  be  disposed  of,  and  the  duties  of  masters  of  vessels  under  80  toss 
burden,  with  regard  to  the  register-tickets  of  the  seamen  forming  thdr 
crews. 

Sect.  4  fixes  the  penalties  for  transgressing  the  rules  and  regulations 
contained  in  the  2nd  and  8rd  sects.  The  seaman  shall  not,  by  reason 
of  any  agreement,  forfeit  his  lien  upon  the  ship,  or  be  deprived  of  aaj 
remedy  for  the  recovery  of  his  wages,  to  which  he  would  otherwise  have 
been  entitled  against  any  person  or  persons  whatever.(/)  Every  copy 
of  an  agreement  so  oertined  and  delivered  as  aforesaid,  shall  in  Ji 
oases  be  evidence  of  the  contents  of  the  agreement  for  and  on  behalf  of 

(e)  Sect.  2.  (/)  Sect  5. 

(1)  The  statutes  relating  to  seamen's  wages  do  not  declare  that  a  verbal  agrccMCrt 
•hall  be  void,  but  impose  a  penalty  on  the  master,  if  there  be  not  a  written  agreeBMsL 
When  a  written  agreement  is  made,  a  mariner  cannot  recover  anj  money  agraed  to  be 
given  in  reward  for  his  service,  which  is  not  specified  in  the  articles.    Abbott,  440.  A 
sailor  brought  an  action  against  the  master  of  a  ship,  and  declared  on  an  agiceaat 
whereby  it  was  stipulated,  that  the  sailor  should  have  a  certain  sum  per  month  darii^ 
a  voyage  from  London  to  AfHca,  and  thence  to  the  West  Indies,  and  aUo  to  wtudk  meuf 
at  ihouid  be  the  average  price  of  a  negro  slave  in  the  Wett  IncUea.    In  the  ship's  articles  bo 
mention  was  made  of  the  money  to  be  paid  to  the  plaintiff  as  the  average  price  of  the 
negro  slave.    It  was  holden,  that  the  iMdditional  perquisites  of  the  average  price  of  i 
negro  slave  could  only  be  considered  as  wagf's,  and,  therefore,  ought  to  have  bets  m- 
■erted  in  the  written  agreement     While  v.  VTibofi,  2  Bos.  k  Pul.  116.    In  like  mtaaas't 
has  been  holden,  that  a  sail-maker,  serving  in  a  ship  belonging  to  the  East  India  Cob- 
pany,  cannot  recover  upon  a  promise  to  pay  him  a  monthly  sum  beyond  the  wages  sacs* 
tioned  in  the  ship's  articles,  which  had  been  signed  by  him  as  a  sail-maker.    Elmtf^ 
and  Wife  v.  Woohnore^  London  Sittings,  December,  1803,  before  Lord  ^/roiiity,  C.  J^  ^ 
B.,  Abbott,  440.    See  a  note  of  this  case,  2  Ksp.  N.  P.  G.  84. 
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the  seaman ;  and  no  seaman  shail  in  any  case  be  required  to  produce 
such  agreement,  or  copy,  or  to  give  notice  for  the  production  thereof; 
but  in  case  the  agreement  shall  not  be  produced  and  proved,  he  shall 
be  at  liberty  to  prore  the  contents  or  purport  thereof,  or  to  establish 
his  claim  by  other  evidence,  according  to  the  nature  of  the  case.(/) 
The  11th  section  of  the  act  regulates  the  periods  within  which  the  wages 
are  to  be  paid.  The  penalty  imposed  on  masters,  for  disobedience  to 
this  regulation,  is  recoverable  as  wage8«(^)  The  15tb  section  gives  the 
seaman  a  summary  remedy  by  complaint  upon  oath  to  a  J.  P.  for  wages 
not  exceeding  20L :  and  by  the  16th  section,  in  case  of  the  bankruptcy 
or  insolvency  of  the  owner  of  the  ship,  masters  are  to  have  the  same  reme- 
dies for  wages  as  a  seaman ;  and  it  is  also  enacted,  that  no  suit  or  pro- 
ceeding for  the  recovery  of  any  wages  shall,  unless  they  exceed  20Z., 
be  instituted  against  the  ship,  or  the  master  or  owner  thereof,  either  in 
any  court  of  admiralty,  or  any  court  of  record, — ^unless  the  owner  of 
the  ship  shall  be  bankrupt  or  insolvent,  or  the  ship  shall  be  under  arrest, 
or  sold  b^  the  authority  of  any  admiralty  court ;  or  unless  any  magis- 
trate acting  under  the  authority  of  this  act,  shall  refer  the  case  to  be 
adjudged  by  any  such  court  or  courts ;  or  unless  neither  the  owner  nor 
master  shall  be  or  reside  at  or  near  the  port  or  place  where  the  service 
shall  have  terminated ;  or  where  any  seaman  shaJl  have  been  discharged 
or  put  on  shore. 

The  penalties  imposed  on  seamen  for  refusing  to  join  the  ship,  or  ad- 
Benting  themselves  without  leave,  or  desertion,  are  as  follows : — 

1.  A  seaman(A)  neglecting  or  refusing  to  join  the  ship,  or  refusing  to 
proceed  to  sea,  or  absenting  himself  from  the  ship  without  leave,  or 
deserting,  may  be  committed  to  gaol  by  a  J.  P.,  or  to  the  house  of  cor- 
rection, to  be  imprisoned,  with  or  without  hard  labour,  for  thirty  days 
at  the  most ;  or,  at  the  request  of  the  master,  Ac,  he  may  be  conveyed 
on  board  the  ship. 

^2.  Any  mariner(t)  absenting  himself  from  his  ship,  wilfully  [*1244] 
and  without  leave,  &c.,  shall  forfeit  two  days'  pay ;  and  for 
every  twenty-four  hours  of  such  absence,  six  days*  pay;  or,  at  the 
option  of  the  master,  the  amount  of  expenses  incurred  in  hiring  a  sub- 
stitute. 

3.  Any  8eaman(t)  who,  after  having  signed  such  agreement,  or  after 
the  ship  8  arrival  at  her  port  of  delivery,  and  before  her  cargo  is  dis- 
charged, quits  the  ship  without  a  previous  discharge  or  leave  from  the 
master,  forfeits  one  month's  pay.  The  8th  section  directs  the  manner 
in  which  the  amount  of  forfeiture  is  to  be  ascertained  when  seamen  con- 
tract for  the  voyage. 

4.  Any  seaman  abBolutely(A;)  deserting  after  having  signed  the  agree- 
ment, forfeits  to  the  owner  or  master  the  clothes  left  on  board,  and  all 
wages  and  emoluments  to  which  he  might  otherwise  be  entitled. 

Entering  or  being  entered  into  the  service  of  his  majesty,  on  board 
any  of  his  majesty's  ships,  will  not  occasion  a  forfeiture  of  clothes  or 
wages,  nor  is  it  to  be  deemed  a  desertion. — Sect.  50.     Being  compelled 

(/)  Sect  5.  (ff)  Sect.  11.  (h)  1  kS  Vict.  c.  112,  s.  6. 

(i)  Sect.  7.  (*)  Sect.  9. 
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to  quit  the  ship  through  the  inhuman  treatment  of  the  ma8ter,(2)  of 
being  dismiflsed  without  any  lawful  cause,  will  not  be  deemed  deser- 
tion.(m)  So  where  the  seaman  is  impressed  into  royal  service,  he  will 
be  entitled  to  recei?e  a  proportion  of  his  wages  up  to  the  time  of  im- 
pressing.(n) 

The  9th  section  applies  to  the  case  of  the  desertion  of  a  ship  whilst 
in  foreign  parts,  and  before  her  arrival  at  her  port  of  deliverr ;  and  the 
7th  section  to  the  quitting  of  a  ship  after  her  arrival  in  her  port  of 
delivery,  but  before  the  discharge  of  her  cargo.  Where  &  seaman  who 
had  signed  the  articles  required  by  statute  5  &;  6  Will.  IV.  c.  19,  ab- 
solutely quitted  the  ship  without  any  animus  revertendi  after  her  arrival, 
and  being  moored  at  her  port  of  delivery,  but  before  her  cargo  had 
been  discharged ;  it  was  holden,(o)  that  he  did  not  thereby  incur  a  total 
forfeiture  of  his  wages,  under  the  9th  section,  but  only  of  a  month's 
wages,  under  the  7th  section. 

By  Stat.  7  &  8  Vict.  c.  112,  s.  10,  no  debt  exceeding  5s.  incurred  by 
any  seaman  after  he  has  signed  the  agreement,  shaU  be  recoverable 
until  the  voyage  shall  have  been  concluded;  and  the  effects  of  seamen 
are  not  to  be  detained  by  keepers  of  lodging-houses  for  any  pretended 
debt. 

By  sect.  18,  masters  are  liable  to  a  penaltv  of  5L  for  not 

[*1245]  giving  *seamen  their  register-tickets  and  their  certificates  of 

service  and  discharge;  and  in  certain  cases,  where  seamen  are 

desirous  of  proceeding  on  another  voyage,  they  may  obtain(p)  immediate 

payment  of  their  wages  by  application  to  a  J.  P. 

When  a  ship(9J  is  sold  at  a  foreign  port,  the  crew  are  to  be  sent  h(»ne 
at  the  expense  or  the  master  or  owners. 

Sect.  19  directs  the  maintenance  and  continuance  of  the  general  re- 
gister-office of  merchant  seamen. 

By  sect.  20,  every  person,  a  subject  of  her  majesty,  intending  to  aorve 
on  board  anj  ship  subject  to  the  provisions  of  this  act,  (except  as  mas- 
ter, or  physician,  surgeon,  or  apothecary,)  is  to  provide  himself  with  a 
register-ticket. 

beet.  81  contains  regulations  for  the  disposal  of  the  effects  of  seamen 
dying  abroad. 

By  the  37th  section,  the  master  of  every  ship  belonging  to  any  sub- 
ject of  the  United  Kingdom,  and  of  the  burden  of  eighty  tons  and  up* 
wards,  is  obliged  under  a  penalty,  to  have  on  board  his  ship  a  number  of 
apprentices  according  to  her  tonnage. 

By  the  46th  and  47th  sections,  no  master  shall  discharge  or  leave 
any  of  his  crew  at  any  port  or  place  abroad,  without  the  sanction  of 
one  of  the  functionaries  mentioned  in  the  act ;  and  if  any  8eamen(r) 

(I)  Lifnland  v.  Slepheni,  3  Esp.  N.  P.  C.  269,  Keny<m^  G.  J. 

hn)  Sigard  y.  Robertt^  3  Esp.  N.  P.  G.  72,  Eldon^  G.  J.  See  SKerman  ▼.  Bennett^  M.  k 
Malk.  489. 

(n)  WiggiM  v.  Ingleton^  2  Lord  Rajm.  1211,  per  HoU^t  G.  J.,  but  nothing  furtiwr. 
CUmmtB  Y.  Maybom^  B.  R.,  T.  24  Geo.  III.,  Abbott,  444 ;  S,  C,  nom.  CUmmtt  t.  IbMr, 
B.  P.  B.,  Dampier  MSS.,  L.  I.  L.,  No.  333 ;  and  the  voyage  must  be  completed,  2  Campb. 
320,  n. ;  and  see  stat.  7  ft  8  Vict.  c.  112,  s.  51. 

[o)  McDonald  v.  Joplmg,  4  M.  &  W.  285. 
0  Sect  14.  (g)  Sect.  17.  (r)  Sect  49. 
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shall  be  so  left  on  shore  at  any  place  abroad,  they  shall  be  paid  their 
wages. 

By  sect.  54,  no  seaman  is  to  be  shipped  at  any  foreign  port  without 
the  privity  of  the  consul. 

The  62nd  section  gives  directions  how  the  penalties  imposed  by  this 
act  shall  be  recovered  and  applied. 

This  act  does  not  extendm  to  any  ship  registered  in  or  belonging  to 
any  British  colony  having  a  legislative  assembly,  or  to  the  crew  of  any 
such  ship,  while  such  ship  is  within  the  precincts  of  the  colony ;  but 
the  ship  and  the  owner,  master  and  crew  of  any  ship  belonging  to  any 
colony,  when  proceeding  from  one  part  of  the  United  Kingdom  to 
another,  or  from  any  port  in  the  United  Kingdom  to  any  foreign  port, 
or  to  any  colony  to  which  the  ship  does  not  belong,  are  liable  to  the 
provisions  of  this  act. 

By  Stat.  8  Geo.  I.  c.  24,  s.  7,  (made  perpetual  by  stat.  2  Geo.  II.  c. 
28,  s.  7,)  masters  or  owners  of  any  merchant  ship  or  vessel  are  prohib- 
ited from  paying  or  advancing  to  any  seaman  or  mariner,  while  he  is  in 
parts  beyond  the  seas,  any  money  or  effects  upon  account  of  wages, 
exceeding  one  moiety  of  the  wages  due  at  the  time  of  such  payment, 
until  the  return  of  the  ship  to  Great  Britain  or  Ireland,  or  the  planta- 
tions, or  to  some  other  of  his  majesty's  dominions  whereto 
they  belong,  under  a  penalty  of  double  the  money  *so  paid  [*12461 
or  advanced;  recoverable  by  common  informer  in  the  High 
Court  of  Admiralty. 

Having  detailed  the  most  material  legislative  provisions  on  this  sub- 
ject, it  will  be  proper  to  take  notice  of  the  rules  of  law  and  judicial 
decisions,  as  far  as  they  affect  the  contract  under  consideration.  The 
most  important  rule  on  this  head  is,  *^  that  freight  is  the  mother  of 
wages  :"(^)  i.  «.,  if  the  ship  has  earned  its  freight,  and  the  seaman  has 
performed  his  stipulated  duty,  he  becomes  entitled  to  his  wages.(l)  But 
it  is  not  part  of  the  proof  incumbent  on  the  plaintiff,  to  show  that  the 
ship  has  earned  freight  ;(t^)  it  lies  on  the  defendant,  who  disaffirms  the 
ri^ht  to  wages,  to  prove  that  the  ship  has  not  earned  freight.  If  the 
ship  be  captured,(2;)  or  lost  in  the  voyage,  the  seamen  lose  their  wases. 
In  an  action  for  seamen's  wages,(y)  it  appeared  that  the  seaman  had 
entered  into  the  usual  articles,  'Ho  serve  as  a  mariner  on  board  a  West 
India  ship  bound  for  the  ports  of  Madeira,  any  of  the  West  India 

(t)  Sect.  61.  (t)  Anon,,  2  Show.  283 ;  Abbott,  447. 

Ou)  Brown  v.  MiJaier,  7  Tannt.  319,  0.  B.,  after  consiilting  with  Lord  EUenborough  and 
judges  of  B.  R. 

ix)  Abemtthy  y.  Landale,  Dong.  639.    Per  BuUer,  J.,  1  T.  R.  79. 

(t/)  Appleby  y.  Dods,  8  East,  300,  recognized  in  Jeste  y.  Roy,  1  Gr.  M.  &  R.  316 ;  4 
Tjr.  626. 


(1)  If  the  ship  be  lost  before  the  first  port  of  deliyerj,  the  seamen  lose  aU  their  wages; 
but  if  lost  after  she  has  been  at  the  first  port  of  deliyerj,  then  they  lose  only  those 
accmed  due  from  the  last  port  of  dellyery ;  ini  if  the  seamen  run  away,  although  they 
haye  been  at  a  port  of  deliyery,  yet  they  lose  aU  their  wages.  Per  Bolt,  0.  J.,  ex  rela^ 
tione  M'ri  Jacob ^  1  Ld.  Raym.  639.  If  a  ship  be  bound  for  the  East  Indies,  and  thence 
to  England,  and  the  ship  unlades  at  a  port  in  the  East 'indies,  and  takes  freight  for 
England,  and  in  her  return  she  is  talsen  by  enemies,  the  mariners  shall  haye  their 
wages  for  the  yoyage  to  the  East  Indies,  and  for  half  the  time  that  they  stayed  there  to 
unlade,  and  no  more.  Per  ffoU,  G.  J.,  London  SitUngs,  1  Ld.  Raym.  739;  12  Mod.  409, 
S.  C.    See  also  Appleby  y.  Dods,  8  East,  300. 
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Islands,  and  Jamaica,  and  to  return  to  London,"  and  in  consideration 
of  the  monthlj  wages  therein  mentioned,  to  perform  the  above-men- 
tioned voyage;  but  it  was  expressly  stipulatea,  that  he  was  not  to  de- 
mand or  be  entitled  to  his  wages,  or  any  part  thereof ^  until  the  arrival 
of  the  ship  at  the  above-mentioned  port  of  discharge.  The  ship  sailed, 
delivered  her  cargo  at  Madeira,  and  took  in  wine;  part  of  which  she 
delivered  at  Dominica,  other  part  at  Kingston  in  Jamaica,  there  took 
in  government  stores,  delivered  them  at  Port  Antonio,  in  Jamaica,  and 
the  remainder  of  the  wine  at  Martha  Bray,  in  the  same  island.  She 
was  then  freighted  with  a  cargo  of  sugars  for  London,  for  which  she 
sailed,  but  was  lost  at  sea  in  the  course  of  her  passage  home.  It  was 
contended,  on  the  part  of  the  plaintiff,  that  the  voyage  being,  by  the 

terms  of  it,  divided  into  three  parts; — first,  to  Madeira;  next 
[*1247]  to  the  West  Indies;  and  lastly  ""home;  and  freight  having 

been  earned  in  the  two  first  stages  of  the  voyage, — ^the  plain- 
tiff was  entitled  to  recover  his  wages  pro  ratd,  for  so  many  entire  months 
as  had  been  spent  in  the  voyage.  But  Lord  JEUenborough,  C.  J.,  being 
of  opinion,  that,  according  to  the  true  construction  of  the  articles,  the 
port  of  London  was  to  be  considered  as  the  port  of  discharge,  and  ocm- 
sequently,  as  the  ship  had  not  arrived  there,  the  plaintiff  was  precluded 
by  the  express  stipulation  from  recovering  any  part  of  his  wages,  non- 
suited the  plaintiff.  On  motion  to  set  aside  the  nonsuit,  the  Court  of 
King's  Bench  concurred  in  opinion  with  the  G.  J.  There  has  not  been 
any  case  wherein  it  has  been  decided,  that  a  ship  seised  by  way  of  re- 
taliation, and  afterwards  restored,  has  been  considered  as  captured;  or 
in  which  the  consequences  of  capture,  as  dissolving  a  contract  for  wag^ 
have  been  considered  as  attaching.  Seizure,  even  hostile  Beisure,(z)  is 
not  necessarily  capture,  though  such  is  its  usual  and  probable  result. 
The  ultimate  act  or  adjudication  of  the  state,  by  which  the  seizore  has 
been  made,  assigns  its  proper  and  conclusive  quality  and  denomination 
to  its  own  original  proceeding.  If  it  condemn,  in  such  case,  it  k  a 
capture  ab  initio;  if  it  award  restitution  as  an  act  of  justioe,  it  pro- 
nounces on  its  own  act,  as  not  bein^  a  valid  act  of  capture,  but  as  an 
act  of  temporary  seizure  and  detention  upon  grounds  not  warranting 
the  condemnation  of  the  property,  or  the  dealing  with  it  as  captured.(l) 
Hence,  in  the  case  of  the  8eamen(a^  who  were  forcibly  taken  out  of 
British  merchant  ships  at  Petersburg,  by  order  of  the  Russian  govern- 
ment, and  marched  into  the  interior  of  the  country,  after  which  hostili- 
ties between  Great  Britain  and  Russia  took  place ;  but  on  the  re-estab- 
lishment of  peace,  the  ships  of  both  countries  were  restored,  and  the 
seamen  were  permitted  to  return  with  their  vessels,  which  brought  homt 
their  cargoes  and  earned  their  freight:  it  was  holden,  that  this  seizure, 
however  hostile  in  the  manner,  so  far  partook  of  the  nature  of  an  em- 


4  £ast, 


Per  EUenborouffhy  G.  J.,  delivering  the  opinion  of  the  coort  in  S«i2<  v.  Tfwmptem^ 

661. 
(a)  BeaU  T.  TKomp»on^  in  error,  4  East,  646. 

(1)  **  It  seemg  to  be  immaterial  for  this  purpose,  whether  the  resUtution  be  avmiM 
by  the  government  of  the  country,  as  an  act  of  state,  or  by  any  of  the  ordinuj  courts  of 
civil  judicature  to  which  the  administration  of  justice  on  these  subjects  is  usually  dele- 
gated."   Per  Lord  ElUnborough^  0.  J.,  4  East,  661. 
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bargo  in  its  result,  and  not  of  a  capture,  that  it  did  not  put  an  end  to 
the  contract  of  the  seamen  for  wages,  even  during  the  time  of  the 
detention  and  imprisonment;  but  even  considering  it  as  a  temporary 
capture,  yet,  like  the  case  of  a  capture  and  recapture,  the  seamen  were 
still  entitled  to  their  wages;  their  being  so  entitled  depended  on  the 
ship  earning  her  freight  for  the  voyage,  and  the  performance 
of  their  stipulated  duty :  and  here  freight  for  the  *voyage  was  [*1248] 
ultimately  earned,  and  the  seamen  were  not  guilty  of  any 
breach  of  duty ;  for  the  stipulation  in  the  articles(l)  not  to  be  on  shore 
under  any  pretence,  without  leave,  before  the  voyage  was  ended,  must 
be  understood  of  a  being  on  shore  by  the  party *s  own  unauthorized  act; 
and  even  if  such  imprisonment  on  shore  could  be  so  considered,  yet 
the  master  having  afterwards  received  them  a^ain  on  board,  without 
objection,  amounted  to  a  dispensation  of  the  service  in  the  interval,  and 
entitled  them  to  wages  according  to  the  original  contract.  This  case 
was  afterwards  brought  by  writ  of  error  before  the  House  of  Lords; 
when  the  opinion  of  the  judges  was  taken  on  the  question, — ^whether, 
on  the  whole  of  the  facts  found  on  the  special  verdict,  the  original 
plaintiff  was  entitled  to  recover  wages  during  the  time  he  was  kept  out 
of  the  ship,  as  found  in  the  special  verdict  ?  The  judges  were  unani- 
mously 01  opinion,(()  that  he  was  so  entitled  to  recover;  and  the  Lord 
Chancellor  concurred  in  their  opinion,  tn  the  foregoing  case  the  plain- 
tiff was  an  Englishman ;  but  in  a  similar  case,  where  plaintiff  was  a 
foreigner,  the  deci8ion((?)  was  the  same.  If  a  seaman  can  prove  that 
he  was  disabled  from  performing  his  duty  by  an  accident,((2)  e.  g.j  by 
receiving  a  blow  from  a  piece  of  timber  accidently  falling  on  him,  he 
will  be  entitled  to  recover  his  wages  for  the  whole  voyage,  in  like  man- 
ner as  if  he  had  actually  served.  A  seaman,  who  is  impressed  before 
a*  ship  returns  to  a  port  of  delivery,  is  entitled  to  his  wages  pro  tawtOy{e) 
if  the  «hip  complete  her  voyage :  but  not  if  she  is  captured  on  her 
retum.(/)  But  in  a  case  where  the  defendant(^)  gave  a  written  pro- 
mise to  pay  the  plaintiff's  intestate,  a  gross  sum,  {thirty  guineas,)  pro- 
vided he  proceeded,  continued,  and  did  his  duty  as  second  mate  in  a 
certain  ship,  from  Jamaica  to  Liverpool,  and  the  intestate,  who  had 
regularly  performed  his  duty,  died  about  a  month  after  the  ship  had 
sailed,  and  before  her  arrival  at  Liverpool ;  and  it  appeared,  that  the 
common  rate  of  wa^es  was  4Z.  per  month,  when  the  party  was  paid  in 
proportion  to  the  tune  he  served,  and  that  the  voyage  was  generally 
performed  in  two  months :  it  was  holden,  that  the  representative  of  the 
intestate  was  not  entitled  to  recover  any  wages  on  the  express  contract, 
because  it  was  an  entire  contract  and  not  divisible ;  nor  on  an  implied 
contract,  by  reason  of  the  axiom  of  law,  that  where  the  parties  liave 
entered  into  an  express  contract,  no  other  can  be  implied.  During  a 
voyage  the  ship  was  wrecked,  and  the  captain  gave  the  mariners  an 


i 


b)  Thompton  v.  Beale,  D.  P.,  1  Dow.  299.  (e)  Johnson  v.  Broderieky  4  East,  666. 

d)  Chandler  y.  Gnevet,  2  H.  Bl.  606,  n.    But  see  the  remarks  of  OTOte,  J.,  6  T.  R.  325. 
(e)  Per  ffolt^  0.  J.,  in  WiggtM  T.  IngUUm,  2  Lord  RaTm.  1211. 
(/)  Anon,^  2  Gampb.  320,  n.  (g)  Cutter  t.  PoweU^  6  T.  R.  320. 


(1)  The  seamen  had  signed  the  articles  in  the  usual  form. 
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order  upon  the  owners  for  the  amoant  of  their  irages  to  the 
[*1249]  date  of  the  wreck,  ^acknowledging  at  the  same  time  that  he 
had  hired  them  by  the  month.  It  was  holden,(A)  that  under 
these  circumstances  no  action  for  wages  could  be  maintained  bj  the 
mariners  against  the  captain,  at  least  without  proving  that  they  had 
first  made  a  demand  upon  the  owners.  It  only  remains  to  state  the 
remedies  which  the  law  has  provided  for  the  recovery  of  seamen's 
wages.(t)(l)  If  the  hiring  be  on  the  usual  terms,(*)  and  made  by  word 
or  by  writing  only,  and  not  by  deed,  the  seamen,  or  any  one  or  more  of 
them,  and  every  officer,  except  the  master,  may  sue  in  the  Court  of 
Admiralty;  and  may,  by  the  process  of  that  court,  arrest  the  ship  as  a 
security  for  their  demand,  (2)  or  cite  the  master  or  owner  personally  to 
answer  to  them.  But  if  the  agreement  be  by  deed,  and  the  terms  of 
such  agreement  are  not  the  usual  terms,  then  the  only  remedy  is  in  the 
common  law  court8.(3)  But  whether  the  party  sue  in  the  Court  of 
Admiralty,(Z)  or  bring  an  action  in  the  courts  of  common  law,(m)  in  both 
cases  the  suit  or  action  must  be  commenced  within  six  years  next  after 
the  cause  thereof  has  accrued ;  unless  the  party  suing  should  have  been 
under  any  of  the  disabilities  mentioned  in  the  Statute  of  Limitations, — 
as  infancy,  absence  beyond  the  seas,  &c.  If  foreign  sailors  stipulate 
in  their  own  country,  before  the  commencement  of  a  voyage,  that  thev 
will  not  sue  the  captain  for  any  money  abroad,  but  be  satisfied  with 
what  he  may  advance  them  abroad  in  deduction  of  their  wages,  such 
stipulation  is  binding ;  and  an  action  cannot  be  maintained  by  the  sea- 
man for  his  wages  in  the  courts  of  this  country.(n) 

In  an  action(o)  against  the  defendants,  as  part  owners,  for  seamen's 

(h)  Fortboom  V.  Kruger^  3  Campb.  197. 

(t)  See  the  provisions  of  the  stat.  7  &  8  Vict  c  112,  on  this  subject,  as.  5,  14,  15,  K, 
anie^  pp.  1243. 

(k)  Abbott,  476,  cites  Winch.  8  ;  2  yent.  181 ;  8  Hod.  379;  2  Lord  Rajm.  1206 :  1  Str. 
707;  Say.  136;  1  Lord  Raym.  632;  Salk.  33;  2  Str.  858;  1  Barnard,  297;  Str.  937. 

f^)  Stat.  4  Ann.  c.  16,  ss.  17,  18,  19. 

[m)  21  Jac.  I.  c.  16,  ss.  3,  7.     See  ante^  p.  142. 

\n\  Johnson  v.  Machielsne^  3  Campb.  44. 

(0)  Jaggn%  v.  BinningSy  1  Stark.  N.  P.  C.  64. 

(1)  The  contract  of  a  seaman  for  wages  is  several  and  distinct,  although  he  signs  ibe 
articles  with  others,  and  at  common  law  he  sues  alone.  In  admiralty  he  sues  with  the 
others  ;  but  although  the  libel  is  joint  in  form,  each  claim  is  substantially  several.  (Hi- 
ver  V.  Alexander  J  6  Peters,  143.  The  master's  wages  are  a  personal  charge  on  theowntr, 
and  give  no  claim  on  the  vessel.  PhiUipt  v.  Scattergood,  1  Gilpin,  1.  Master  has  noliei 
on  the  freight  for  his  wages.  Van  Bokkelin  v.  Ingertoll^  5  Wend.  315.  A  ooutract  fer 
wages  between  ports  of  adjoining  states,  and  on  the  tide  waters  of  a  rirer  or  bay,  is 
within  the  admiralty  jurisdiction.  Smith  v.  The  Pekin^  Gilpin,  203.  So  on  board  ^  a 
steamboat.  Wilson  v.  The  Ohio^  lb.  605.  A  contract  with  master  for  passage  is  a  per- 
sonal contract,  not  cognizable  in  admiralty.  Bracket  v.  The  HereuUs^  lb.  191.  But  see 
contra^  The  AherfoyU^  1  Blatchford's  G.  G.  R.  360.  So  also,  a  contract  to  serve  as  a 
musician.  Tramer  ▼.  The  Superior ^  lb.  614.  Or  a  mere  servant.  Thackarsg  J.  TU 
Parmer^  lb.  634.     Consult  Flanders  on  Maritime  Law,  353-374. 

(2)  In  proceedings  against  the  ship  in  specie,  if  the  value  thereof  be  InsnffideBt  lo 
discharge  all  the  claims  upon  it,  the  seaman's  claim  for  his  wages  is  preferred  before  «3 
other  charges ;  for  the  labor  of  the  seamen,  having  brought  the  ship  to  the  destined  port, 
has  furnished  to  all  other  persons  the  means  of  asserting  their  claims  upon  it^  which 
otherwise  they  could  not  have  had.    Abbott,  484. 

(3)  In  the  courts  of  common  law  the  seamen  may  sue  either  the  master,  as  the  per^'m 
immediately  contracting  with  them,  and  answerable  to  them,  or  the  owners,  as  the  per- 
sons virtually  contracting  with  them  through  the  agency  of  the  master,  and  ansveiabie 
for  the  performance  of  his  engagement.    Abbott,  485. 
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wages ;  the  question  arose,  whether  A.  and  B.,  being  partners,  and  also 
part  owners  of  a  vessel,  the  admission  of  A.,  as  to  a  subject 
*of  co-part  ownership,  but  not  of  co-partnership,  was  binding  [  *1250  ] 
on  B.  ?  and  Lord  Ellenhoraugh  held,  that  it  was  not. 

See  Stat.  7  &;  8  Vict.  c.  112,  s.  15,  [ante^  p.  1243,)  empowering  jus- 
tices, on  complaint  of  seamen,  to  hear  and  settle  disputes  about  wages 
not  exceeding  20Z.(1) 

(1)  The  act  of  Congress  of  July  20, 1790,  c.  29,  s.  1,  (1  U.  S.  Stat,  at  Large,  131,)  pro- 
Yides  that  "  every  master  or  commander  of  any  ship  or  yessel  bound  from  a  port  in  the 
United  States  to  any  foreign  port,  or  of  any  ship  or  vessel  of  the  burthen  of  fifty  tons  or 
apwards,  bound  from  a  port  in  one  state  to  a  port  in  any  other  than  an  ac^oining  state, 
shaU,  before  he  proceed  on  such  voyage,  make  an  agreement  in  writing  or  in  print,  with 
every  seaman  or  mariner  on  board  of  such  ship  or  vessel,  (except  such  as  shall  be  ap- 
prentice or  servant  to  himself  or  owners,)  declaring  the  voyage  or  voyages,  term  or 
terms  of  time,  for  which  such  seaman  or  mariner  shall  be  shipped.  And  if  any  master 
or  commander  of  such  ship  or  vessel  shall  carry  out  any  seaman  or  mariner,  (except 
apprentices  or  servants  aforesaid,)  without  such  contract  or  agreement  being  first  made 
or  signed  by  the  seamen  and  mariners,  such  master  or  commander  shall  pay  to  every  such 
seaman  or  mariner  the  highest  price  or  wages  which  shall  have  been  given  at  the  port 
or  place  where  such  seaman  or  mariner  shall  have  been  shipped,  for  a  similar  voyage, 
within  three  months  next  before  the  time  of  such  shipping :  Provided^  such  seaman  or 
mariner  shall  perform  such  voyage ;  or,  if  not,  then  for  such  time  as  he  shall  continue  to 
do  duty  on  board  such  ship  or  vessel ;  and  shall,  moreover,  forfeit  twenty  dollars  for 
every  such  seaman  or  mariner,  one-half  to  the  use  of  the  person  prosecuting  for  the  same, 
the  other  half  to  the  use  of  the  United  States :  and  such  seaman  or  mariner,  not  having 
signed  such  contract,  shall  not  be  bound  by  the  regulations,  nor  subject  to  the  penalties 
and  forfeitures  contained  in  this  act." 

The  second  section  provides,  ''That  at  the  foot  of  eveiy  such  contract,  there  shall  be 
a  memorandum  in  writing,  of  the  day  and  the  hour  on  which  such  seaman  or  mariner, 
who  shall  so  ship  and  subscribe,  shall  render  themselves  on  board  to  begin  the  voyage 
agreed  upon.  And  if  any  such  seaman  or  mariner  shall  neglect  to  render  himself  on 
board  the  ship  or  vessel,  for  which  he  has  shipped,  at  the  time  mentioned  in  such  me- 
morandum, and  if  the  master,  commander,  or  other  officer  of  the  ship  or  vessel,  shall  on 
the  day  on  which  such  neglect  happened,  make  an  entry  in  the  log-book  of  such  ship 
or  vessel,  of  the  name  of  such  seaman  or  mariner,  and  shall  in  like  manner  note  the  time 
that  he  so  neglected  to  render  himself,  (after  the  time  appointed,)  every  such  seaman  or 
mariner  shall  forfeit  for  every  such  hour  which  he  shall  neglect  to  render  himself,  one 
day's  pay,  according  to  the  rate  of  wages  agreed  upon,  to  be  deducted  out  of  his  wages. 
And  if  any  such  seaman  or  mariner  shall  wholly  neglect  to  render  himself  on  board  of 
such  ship  or  vessel,  or  having  rendered  himself  on  board,  shall  afterwards  desert  and 
escape,  so  that  the  ship  or  vessel  proceed  to  sea  without  him,  every  such  seaman  or 
mariner  shall  forfeit  and  pay  to  the  master,  owner,  or  consignee  of  the  said  ship  or  ves- 
sel, a  sum  equal  to  that  which  shall  have  been  paid  to  him  by  advance  at  the  time  of 
signing  the  contract  over,  and  besides  the  sum  so  advanced,  both  of  which  sums  shall 
be  recoverable  in  any  court,  or  before  any  justice,  or  justices  of  any  state,  city,  town, 
or  county,  within  the  United  States,  which,  by  the  laws  thereof  have  cognizance  of 
equal  value,  against  such  seaman  or  mariner,  or  his  surety  or  sureties,  in  case  he  shall 
have  given  security  to  proceed  on  the  voyage." 

The  fifth  section  provides,  "That  if  any  seaman  or  mariner,  who  shall  have  subscribed 
such  contract,  as  is  hereinbefore  described,  shall  absent  himself  from  on  board  the  ship 
or  vessel  in  which  he  shall  have  so  shipped,  without  leave  of  the  master  or  officer  com- 
manding on  board ;  and  the  mate,  or  other  officer  having  charge  of  the  log-book,  shall 
make  an  entry  therein  of  the  name  of  such  seaman  or  mariner,  on  the  day  on  which  he 
shall  so  absent  himself,  and  if  such  seaman  or  mariner  shall  return  to  his  duty  within 
forty-eight  hours,  such  seaman  or  mariner  shall  forfeit  three  days'  pay  for  every  day 
which  he  shall  so  absent  himself,  to  be  deducted  out  of  his  wages:  but  if  any  seaman  or 
mariner  shall  absent  himself  for  more  than  forty-eight  hours  at  one  time,  he  shall  forfeit 
all  the  wages  due  to  him,  and  all  his  goods  and  chattels  which  were  on  board  the  said 
ship  or  vessel,  or  in  any  store  where  they  may  have  been  lodged  at  the  time  of  his  de- 
sertion, to  the  use  of  the  owners  of  the  ship  or  vessel,  and  moreover  shall  be  liable  to 
pay  to  him  or  them  all  damages  which  he  or  they  may  sustain,  by  being  obliged  to  hire 
other  seamen  or  mariners,  in  his  or  their  place,  and  such  damages  shall  be  recovered 
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III.  Of  the  Liability  of  Ship-Owners  for  ike  SepairSj  ^c. 
Upon  a  general  order(p)  for  repairs  given  bj  the  captain,  the  party 

(/>)  Per  LittledaUf  J.,  in  Reeve  ▼.  Dttvit,  1  A.  &  B.  315,  6. 

with  costs,  in  any^  court,  or  before  any  justice  or  jnstices  having  jarisdiction  of  the  reco- 
Teiy  of  debts  to  the  value  of  ten  dollars  or  upwards.'* 

The  sixth  section  provides,  ''That  every  seaman  or  mariner  shall  be  entitled  to  demand 
and  receive  from  the  master  or  commander  of  the  ship  or  vessel  to  which  they  belong 
one-third  part  of  the  wages  which  shall  be  due  to  him  at  every  port  where  such  ship  or 
vessel  shall  unlade  and  deliver  her  cargo,  before  the  voyage  be  ended,  unless  the  con* 
trary  be  expressly  stipulated  in  the  contract :  and  as  soon  as  the  voyage  is  ended,  and 
the  cargo  or  ballast  shall  be  fully  discharged  at  the  last  port  of  delivery,  every  eeuoaa 
or  mariner  shall  be  entitled  to  the  wages  which  shall  be  then  due  according  to  the  con- 
tract :  and  if  such  wages  shall  not  be  paid  within  ten  days  after  such  discharge,'*  ^., 
(admiralty  process  may  issue,  &c.,)  ''but  nothing  herein  contained  shall  prevent  soy 
seaman  or  mariner  from  having  or  maintaining  any  action  at  common  law,  for  the  reco- 
very of  his  wages,"  Ac. 

By  the  first  section  of  the  above  statute  of  Cong^ress,  "  the  voyage  or  Toyages,"  for 
which  the  seamen  are  shipped,  are  to  be  declared  in  the  contract. 

The  term  "  voyage,"  is  a  technical  phrase,  which  has  been  accurately  defined  by  the 
adjudications  of  courts.  The  terminus  a  quo  and  the  terminus  ad  quern  most  be  specified, 
and  though  the  intermediate  ports  need  not  be  named,  there  must  be  some  equir&lept 
designation,  as  of  a  market,  the  West  Indies,  a  port  in  the  CJnlted  States,  ^.  Peters's 
Adm.  Dec.  136,  note  ;  Maxwell  v.  Robinson^  I  Johns.  Rep.  313 ;  1  Hall's  Am.  Law  Jour. 
207  ;  ffoyt  v.  Wildfire^  3  Johns.  Rep.  518 ;  Brown  v.  Jonety  2  Gall.  477 ;  The  Bruitu,  lb. 
526,  543,  545. 

This  section  of  the  act  does  not  apply  to  a  voyage  commencing  from  a  fbreiga  port  to 
the  United  States.  Gardner  v.  Ship  Jersey ^  1  Peters's  Adm.  Dec.  223.  And  none  of  the 
provisions  of  the  act  apply  to  foreign  seamen  on  board  of  foreign  ships.  Ex  p^rte  Oli- 
verOy  I  Gallis.  Rep.  474. 

The  words  "  or  elsewhere,"  in  the  shipping  articles,  are  either  void  for  nnoertsdnty,  cff 
are  to  be  construed  as  subordinate  to  the  principal  voyage  stated  in  the  articles ;  and  *'a 
trading  voyage"  does  not  include  a  freighting  voyage.     Where  the  voyage  described  was 
"to  the  Pacific,  Indian,  and  Chinese  oceans,  or  elsewhere,  on  a  trading  voyage,  and  from 
thence  back  to  Boston,"  with  a  stipulation  that  two  months'  wages  should  be  paid  oa 
arrival  at  Canton ;  the  voyage  being  in  fact  a  trading  voyage  to  Uie  northwest,  for  furs: 
held,  that  the  outward  voyage  terminated  at  Canton,  and  that  the  articlea  did  not 
authorize  a  return  from  Canton  to  the  northwest  coast,  and  that,  therefore,  it  was  noi  a 
desertion  in  the  mariner  to  leave  the  ship  at  Canton,  it  being  the  intention  of  the  master 
to  return  to  the  northwest  coast.    Brown  v.  Jonesj  2  Gallis.  Rep.  477.     The  shippiDg 
articles  must  declare  explicitly  the  ports  at  which  the  voyage  is  to  begin  and  esdl 
Magee  v.  The  Moss,  Gilpin,  220 ;  Harden  v.  Gordon,  2  Mason,  541.     A  change  of  voyage 
from  that  specified  in  the  articles  must  be  actually  resolved  on  and  known  to  a  8earo»i 
to  authorize  him  to  leave  a  vessel  without  forfeiting  his  wages.     Douglast  t.  JEVre,  Gil- 
pin, 150.    Where  the  shipping  articles  authorise  the  master  to  touch  at  certain  interaie- 
diate  ports,  or  as  he  may  direct,  he  may  stop  at  a  place  not  named  without  a  breach  cf 
the  contract  with  his  seamen.     Wood  v.  The  Nimrod,  lb.  83.    Where  the  royage  by  the 
articles  is  from  "Philadelphia  to  South  America,  or  any  other  port  or  ports  backwa^ii 
and  forwards,  when  and  where  required,  and  back  to  Philadelphia,"  it  is  no  vioiatioo  to 
proceed  fVom  South  America  to  Europe.     Magee  v.  The  Moss,  lb.  225.     A  ship  havis^ 
sailed  on  a  whaling  voyage  ''from  New  Bedford  and  back  to  New  Bedford,'*  on  ber 
return  arrived  at  a  bank  outside  of  the  harbor,  but  within  the  limits  of  the  town  and  p<*rt 
of  New  Bedford,  where  she  grounded,  and  remained  without  anchoring  or  fdrliog  !«£l 
when  she  floated  and  was  brought  into  the  harbor.    Held,  the  voyage  was  not  completed 
until  she  was  brought  into  the  harbor,  so  as  to  allow  the  earnings  of  a  seaman  tbst 
were  contingent  to  be  attached.  Taber  v.  Nye,  12  Pick.  105.    Where  the  shipping  articles 
specify  the  wages  of  a  mate,  he  cannot  give  parol  evidence  of  an  agreement  for  other 
compensation.     Veaeock  v.  MCall,  Gilpin,  329.    Where  the  articles  are  signed  and 
delivered  to  the  master,  but  the  rate  of  wages  is  omitted  by  mistake  or  accident,  vitb- 
out  fraud,  parol  evidence  is  admissible  from  either  party.     Wickham  v.  BUgki,  lb.  455. 
By  a  bill  of  lading,  expressing  that  the  goods  are  to  be  carried  from  one  port  to  aootb«r, 
a  direct  voyage  is  prima  facie  intended ;  but  it  may  be  explained  by  usage  or  notice  t9 
shipper.     Loury  v.  Russell,  8  Pick.  360. 
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executing  them  has  the  security  of  the  ship,  of  the  captain,  and  of  the 
owners :  but  in  an  action  against  parties  as  owners,  the  question  is, 

The  shipping  articles  mast  declare  explicitly  the  ports  at  which  the  Toyage  is  to  com- 
mence and  terminate.  Magee  t.  Skqf  Mom,  1  Gilpin,  219  ;  Brovm  y.  Jonet^  2  Gallis.  477. 
See  also,  Dauglasa  v.  Eyre,  1  Gilpin,  149 ;  Wood  t.  The  Nvmrodj  lb.  83.  Where  a  crew 
were  shipped  on  a  voyage  '*  to  a  port  or  ports  easterly  of  the  Gape  of  Good  Hope,  or  any 
other  port  or  ports  to  which  the  master  should  see  fit  to  go  in  order  to  procure  a  cargo,'' 
bat  the  voyage  intended  by  the  owners  was  a  voyage  to  Ichaboe,  to  procure  a  cargo  of 
guano,  which  destination  was  concealed  from  the  seamen ;  it  was  held,  that  the  seamen 
were  not  bound  to  work  in  loading  the  guano  at  the  compensation  fixed  by  the  shipping 
articles.    Smith  v.  Th»  Brookline,  U.  S.  Dist.  Ot.  Mass.,  April,  1845,  8  Law  Rep.  70. 

If  a  seaman  ships  on  a  general  trading  or  freighting  voyage,  without  any  limitation  of 
time  or  any  fixed  termin%u  of  the  voyage,  either  party,  that  is,  the  master  or  the  mariner, 
may  put  an  end  to  the  contract  at  pleasure,  provided  it  is  not  done  at  a  time,  or  under 
circumstances  particularly  inconvenient  or  injurious  to  the  other  party.  And  a  mariner, 
in  such  a  case,  is  not  chargeable  with  desertion  for  quitting  the  ship  without  leave  of 
master,  in  a  place  where  the  master  may  easily  obtain  another  man  if  wanted.  The 
CrtuadeTf  Ware,  437  ;  Abbott  on  Ship.  608,  7th  Am.  ed.  The  doctrine  of  courts  of  admi- 
ralty on  this  subject,  is  full  of  good  sense,  and  affords  but  a  fiiir  protection  to  a  very 
meritorious  but  improvident  class  of  men.  Seamen,  from  their  habits  of  carelessness 
and  over-confidence,  are  often  overreached ;  and  it  is  certainly  the  duty  of  courts,  exer- 
cising  equitable  powers  and  authorities  as  Courts  of  Admiralty  do,  to  interpose  a  strong 
arm  against  the  effects  of  oppression,  cunning,  and  artful  insinuation  to  deprive  them  of 
their  rights.  Besides  the  cases  cited  above,  which  well  deserve  attention,  there  will  be 
found  in  the  books  some  striking  cases  of  the  application  of  the  doctrine  of  protection, 
where  the  seaman,  if  he  has  not  been  overreached,  has  improvidently  surrendered  his 
rightB  without  a  just  compensation.  Abb.  on  Shipping,  722,  5th  Am.  ed.  note,  ffardm 
▼.  Oitrdouj  2  Mason,  541,  and  cases  cited  below. 

Although,  therefore.  Courts  of  Admiralty  do  not  insist  that  every  new  clause  intro- 
dnced  into  the  shipping  articles  beyond  those  which  the  statute  or  maritime  law  requires 
or  implies  is  void,  yet  every  such  clause  is  watched  with  scrupulous  suspicion ;  and  if  it 
imports  any  undue  inequality  in  the  terms,  any  disproportion  in  the  bargain,  any  sacri- 
fice of  rights  on  one  side  which  are  not  compensated  by  extraordinary  benefits  on  the 
other,  the  judicial  interpretation  of  the  transaction  is,  that  the  bargain  is  unjust  and  un- 
warrantable ;  that  undue  advantage  has  been  taken  of  the  situation  of  the  weaker  party,  and 
that,  pro  tantOf  the  bargain  ought  to  be  set  aside  as  inequitable.  Harden  v.  Gordon,  2 
Mason,  541,  555,  556.  This  doctrine  is  not  at  all  inconsistent  with  that  laid  down  in 
WM  V.  Duekmgfield,  13  Johns.  390,  where  the  case  is  really  put  upon  the  ground  that 
the  special  provision  only  followed  the  object  of  the  act  of  Congress,  and  was  consonant 
to  the  general  maritime  law.  Wherever  any  stipulation  is  inserted  in  the  shipping 
articles,  in  contravention  of  the  policy  of  a  statute,  it  is  void ;  as  a  stipulation  that  the 
seamen  should  pay  for  the  expenses  of  their  sickness,  even  if  no  medicine  chest  be  on 
board,  as  required  by  the  act  of  Congress.  Harden  v.  Gordon,  2  Mason,  541.  Any 
stipulations  in  shipping  articles,  which  derogate  from  the  general  rights  and  privileges 
of  seamen,  will  be  held  void  in  admiralty,  unless  it  shall  appear  both  that  the  nature 
and  operation  of  the  stipulation  were  fully  explained  to  the  seamen,  and  that  an  addi- 
tional compensation  was  allowed,  entirely  adequate  to  the  new  restrictions  imposed 
thereby.  And  the  ontuprobandi  is  on  the  shipowner  to  establish  these  facts.  Seamen 
are  peculiar  favorites  with  admiralty,  and  contracts  between  them  and  shipowners  are 
scanned  with  great  closeness  and  jealousy.    Brown  v.  IaM,  2  Sumner,  443. 

The  following  clause  in  the  shipping  articles  was  held  void,  viz :  ^^  In  case  of  the  said 
vessel  being  taken  or  lost  in  the  course  of  the  said  voyage,  no  wages  shall  be  demanded 
or  received  by  the  subscribers,  except  the  advance  wages  received  by  them  respectively 
at  the  time  of  entry  on  board ;  and  that  if  the  said  vessel  should  be  restrained  for  more  than 
thirty  days  at  any  one  time,  the  wages  should  cease  during  such  restraint,  and  no  longer.^' 
Brown  v.  LuU,  2  Sumner,  443.  See  also,  JeMte  v.  Roy,  4  Tyrw.  626 ;  Tht  Juliana,  2  Dod. 
Adm.  504;  Johnson  v.  TheWaUeretoff,  1  Peters,  Adm.  215;  Swift  v.  Clark,  15  Mass.  173. 
The  general  principle  of  these  decisions  is,  that  no  man  is  bound  by  a  promise  made  when 
an  unconscientious  advantage  is  taken  of  his  situation  or  necessities.  The  case  of  BartUtt 
V.  Wyman,  14  Johns.  260,  affords  another  illustration  of  the  principle.  There  the  seamen, 
at  another  port  in  the  course  of  the  voyage,  compelled  the  master  by  threats  of  desertion, 
to  enter  into  new  shipping  articles  for  higher  wages,  and  the  contract  was  held  utterly  void. 
3  Kent,  5th  ed.  185.  The  same  rule  applies  to  a  promise  by  a  passenger  to  any  of  the  crew 
of  a  wrecked  vessel.  Metner  v.  Suffolk  Bank,  Mass.  U.  S.  Dist  Ct.  1838,  Boston.    Nor  is  the 
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who  are  so  for  this  purpose?  the  persons  registered  are  not  necessarily 
so ;  the  Register  Acts  were  not  passed  for  this  purpose ;  and  the  qnes- 

priDciple  confined  to  the  case  of  seamen.  Contracts  made  bj  pilots  and  aailorSf  under 
circumstances  of  necessity,  for  exorbitant  or  unjust  compensation,  are  in  like  manner  set 
aside.  Callagan  y.  ffalUUj  1  Caines,  104.  But  though  the  ship's  crew  maj  not  entitle 
themselves  by  a  new  contract  to  additional  compensation  for  serrices  which  their  duty 
requires,  yet  there  are  cases  in  which,  like  other  persons^  they  may  be  entitled  to  coib> 
pensation  for  extraordinary  services.  And  cases  of  salrage,  where  there  has  been  a 
shipwreck  or  recapture,  or  presenration  of  the  property  by  extraordinary  gallantry  and 
enterprise,  fall  within  this  class.  Clayton  y.  The  Barmony,  1  Peters,  Adm.  70,  79.  If 
political  events  change  the  risk  during  the  voyage,  as  a  return  from  war  to  peace,  the 
seamen's  wages  are  not  on  that  account  to  be  diminished.  JtCuUoch  t.  The LetteCfBee^ 
423 ;  Shaw  v.  The  Lettee^  lb.  424.     But  see  Brtee  v.  The  Noney^  lb.  429. 

The  right  to  the  wages  earned  up  to  the  last  port  of  delivery  is  a  vested  right,  and  is 
not  affected  by  any  subsequent  accidents  ;  but  if  capture  supervene,  it,  in  general,  dis- 
solves the  contract,  and  discharges  the  seaman  from  his  obligation  to  serve,  and  the 
master  from  the  payment  of  further  wages.  Boardman  v.  The  Elizabeth^  1  Peters's  Adm. 
Dec.  128.    But  to  this  rule  there  are  several  exceptions. 

1.  The  seamen  are  bound  to  remain  with  the  ship  until  a  first  hearing  and  adjudica- 
tion in  the  Prize  Court,  but  no  longer,  even  in  case  of  appeal.  See  Murray  y.  K^lof§,9 
Johns.  Rep.  227. 

2.  On  capture  and  recapture,  or  rescue,  the  seaman  who  has  not  been  separated  froB 
the  ship,  is  entitled  to  his  wages,  subject  to  a  contribution  for  salvage.  Berggtroan  r. 
MilU,  3  Esp.  N.  P.  G.  36 ;  The  Saratoga,  2  Gallis.  Rep.  176.  And  if  he  has  been  sepa- 
rated from  her,  without  his  own  fault,  he  is  entitled  to  wages,  during  the  whole  Tojage 
of  his  ship,  llari  v.  The  LittU  John,  1  Peters's  Adm.  Dec.  115 ;  HovUmdr.  TheLawom^ 
lb.  134. 

3.  So  also  on  capture  and  restitution, the  seaman  who  has  remained  with  the  shipper 
been  involuntarily  separated  from  her,  is  entitled  to  his  full  wages.  Sm^trom  t.  The 
Hazard,  2  Peters's  Adm.  Dec.  334 ;  Brookt  v.  DotTj  2  Mass.  Rep.  39 ;  Hooptr  T.  Pedtf, 
11  Mass.  Rep.  445. 

4.  If  the  first  adjudication  of  the  Prise  Court  be  reversed  by  the  appellate  tribunal 
and  freiffht  decreed,  the  seamen  are  entitled  to  their  wages,  to  be  paid  when  the  fireigkt 
is  received.     Boardman  v.  The  Elizabeth,  1  Peters's  Adm.  Dec.  130. 

Where  the  ship  earns  freight  on  her  outward  voyage,  and  is  captured  or  lost  on  her 
return  voyage^  the  seamen  are  entitled  to  wages  up  to  the  last  port  of  deliTezy,  and/sr 
half  the  time  of  the  ehip'e  stay  there,  Johnston  Y.  Ths  Lady  WaUerstorf,  1  Peters's  AdsL 
Dec.  215;  Boardman  v.  The  Elizabeth,  lb.  130;  Hooper  Y.  PerUy,  11  Mass.  Rep.  545; 
Oalloway  v.  Morris,  3  Yeates's  Rep.  445.  Where  a  vessel  which  arrives  in  a  foreign 
port  discharges  her  cargo  and  remains  there  some  afterwards,  and  is  lost  on  the  home- 
ward voyage,  wages  are  due  up  to  the  time  of  the  discharge ;  but  not  for  half  the  time 
she  remains  in  such  port.    Bronde  v.  Haven,  Gilpin,  600. 

And  where  there  is  no  outward  cargo,  they  are  entitled  to  wages  up  to  the  last^^orf  ef 
destination ;  and  if  the  vessel  goes  from  port  to  port,  seeking  a  cargo,  it  is  considered  the 
same  as  if  she  had  remained  at  her  first  port  of  delivery  or  destination,  and  taken  in  a 
full  cargo  there.  Thompson  v.  Fatusatt,  1  Peters's  (Jun.,)  Rep.  182.  Contra,  71k§  1\po  Catk- 
arines,  2  Mason,  319. 

The  general  rule  is,  that  where  freight  has  not  been  earned,  wages  are  not  due.    Tk 
Saratoga,  2  Gallis.  Rep.  175.     But  where  the  voyage  is  lost  by  the  act  of  the  masto-  or 
owner,  whether  that  act  be  wrongful  or  fraudulent,  or  not,  the  seamen  are  entitled  to 
their  wages.     Hoyt  v.  Wildfire,  3  Johns.  Rep.  518 ;  The  Saratoga,  2  Gallis.  Rep.  175.    If 
the  voyage  be  broken  up  by  the  f^and  or  wrongful  act  of  the  master  or  owner,  or  by  sose 
act  of  omis»ion  on  the  part  of  the  master  or  owner,  over  which  the  seamen  had  no  control, 
they  are  entitled  to  their  wages.      Van  Beuren  v.  Wilson,  9  Cowen,  158.     Where  cargo 
and  freight  are  lost  before  the  termination  of  the  voyage  wages  are  lost.     If  a  ponioa 
of  the  vessel  or  cargo  is  saved,  a  new  lien  arises  thereon  for  wages,  although  the  frei^t 
is  lost.     Adam  v.  7^he  Sophia,  Gilpin,  77.     The  sale  of  a  vessel  by  the  owner  subsequeet 
to  the  ruHking  of  the  shipping  articles  does  not  discharge  his  liability  for  the  wages  of 
a  seaman,  even  though  the  voyage  was  not  terminated,  or  the  wages  not  demanded  pie- 
vious  to  the  sale.     Bronde  v.  Haven,  Id.  596.     The  owner  is  liable  although  bis  name  is 
not  stated  in  the  shipping  articles.   lb.   Where  a  voyage  is  broken  up  without  neceisiiT 
in  a  foreign  port  without  payment  to  the  consul  of  the  three  months*  wages  required  by 
act,  28ih  Feb.  1803,  the  court  will,  on  libel  of  the  seamen,  compel  the  payment  of  tve- 
thirds  to  the  seamen,  and  one  third  to  the  use  of  the  Dnited  States.  Poolr,  ff«M,Id.l$8. 
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tioQ  of  ownershipy  as  it  regards  the  liability  for  repairs,  most  be  con- 
sidered as  it  would  have  been  before  those  acts  were  pas8ed.(l) 

A  mariner  left  aick  in  a  foreipi  port  is  entitled  to  wages  up  to  the  snccessful  termina- 
tion of  the  voyage,  unless  be  might  have  subseqncntly  rejoined  the  ship ;  and  in  that 
case  he  is  only  entitled  to  wages  np  to  the  time  he  might  have  so  rejoined.  Chandler  ▼. 
Grievetj  2  H.  Bl.  606  noU  ;  WiUiamt  v.  The  Hope,  1  Peters's  Adm.  Dec.  138. 

Wages  cannot  be  recovered  for  an  illegal  voyage.  The  Vangtutrd^  6  Rob.  Adm.  Rep.  207. 

If,  pending  the  voyage,  there  be  an  interdiction  of  commerce  with  the  port  of  desti- 
nation, by  a  declaration  of  war,  or  otherwise,  and  in  consequence  the  voyage  is  broken 
up,  no  wages  are  due.  But  if  the  mariners  be  subsequently  retained  to  refit  and  pre- 
serve the  ship,  they  are  entitled  to  a  reasonable  compensation  in  the  nature  of  wages. 
And  if  subsequently  discharged  in  a  foreign  port,  they  are  entitled  to  the  two  months' 
wages  provided  by  the  act  of  congress  of  the  28th  February,  1803,  c.  62.  the  Saratoga^ 
2  Gallis.  Rep.  164. 

A  mariner  is  entitled  to  wages  if  sick  or  wounded  in  the  service  of  the  ship.  See  Har* 
den  V.  Qordofiy  2  Mason,  541.  So  also  if  discharged  unlawfully,  he  is  entitled  to  wages 
up  to  the  prosperous  termination  of  the  voyage,  deducting  wages  earned  in  the  mean- 
time. Keane  v.  The  Qlouceeiery  2  Dall.  Rep.  36;  Hoyt  v.  WU4firej  3  Johns.  Rep.  518;  2 
Peters's  Adm.  Dec.  403,  420,  428.  A  seaman  whose  feet  are  frozen  while  in  tiie  ship's 
boat  in  the  service  of  the  ship,  before  he  is  discharged  from  the  ship  on  the  return  voy- 
age, is  entitled  to  be  cured  at  the  ship's  expense.  Reed  v.  Canfield,  1  Sumner,  196.  So 
if  disabled  by  any  accident  in  actued  service.  Holmee  v.  Hutehmetm^  Gilpin,  448.  So 
also  the  mate.  Brig  Oeorge,  I  Sumner,  150.  If  taken  sick  in  a  foreign  port,  on  being 
asked  he  chooses  to  go  to  the  hospital  instead  of  remaining  on  board,  the  whole  wages 
are  due  without  deducting  the  hospital  bill.  Johnson  v.  Doubly^  1  Ashmead,  165.  Where 
he  goes  at  his  own  solicitation  from  a  vessel  properly  supplied  with  a  medicine  chest,  the 
expense  of  medical  attendance  is  to  be  deducted.  Pierce  v.  Potion,  Gilpin,  435.  If  he 
contracts  disease  by  his  own  vice  or  fault,  and  in  defiance  of  the  counsel  and  command  of 
his  superior  officers,  the  vessel  is  not  chargeable.  lb.  Where  the  discharge  of  a  sea- 
man abroad  is  involuntary  on  his  part  and  without  reasonable  cause,  he  is  entitled  to 
wages  up  to  the  arrival  at  the  last  port  of  delivery.     Veacock  v.  JtPCtUlj  lb.  329. 

If  the  ship  or  freight  be  insured,  and  the  loss  is  recovered  by  the  owner,  this  will  not 
entitle  the  mariner  to  wages.  Icard  v.  Oooldj  11  Johns.  Rep.  219 ;  McQtiirk  v.  The  Pen- 
elope,  2  Peters's  Adm.  Dec.  276. 

Under  the  2d  and  5th  sections  of  the  act  of  congress,  the  following  points  have  been 
settled : — 

The  entry  of  the  name  of  the  absent  mariner  in  the  log-book  is  indispensable  to  create, 
a  forfeiture  of  his  wages  for  desertion.  But  it  is  not  conclusive,  though  indispensable 
evidence,  and  must  state  whether  the  absence  was  with  or  without  leave.  MtUoner, 
The  Mary,  1  Peters^s  Adm.  Dec.  139 ;   WhUton  v.  The  Commerce,  Id.  160. 

But  the  forfeiture  is  remitted  by  a  return  to  duty,  and  promise  of  pardon  by  the  master.. 
1  Peters's  Adm.  Dec  244,  160,  168,  268, 186.    lb.  407.    Desertion  forfeits  wages;  but 
it  must  be  a  desertion  not  only  without  leave  or  in  disobedience  of  orders,  but  animo  non 
revertendi.   ClotUman  v.  Tumieon,  1  Sumner,  373;  ffart  v.  The  Otis,  Crabbe,  52.    An  offer 
to  return  in  a  reasonable  time  and  make  amends  renders  the  master  bound  to  receive  the. 
seaman,  unless  his  previous  misconduct  justifies  a  discharge.     Cloutman  v.  Jktmison,  1 
Sumner,  373;  Magee  v.  The  Mose,  Gilpin,  219.    An  entry  in  the  log-book  is  indispensa* 
ble  to  a  forfeiture  of  wages  under  the  act  of  20th  July,  1790.     Wood  v.  The  Nimrod,  Id.. 
83 ;  Magee  v.  The  Moes,  Id.  219 ;  Cloutman  v.  Tumieon,  1  Sumner,  373.    Although  after 
the  vessel's  arrival.   Knagg  v.  Ooldemiih,  Gilpin,  212.    Or  at  a  port  in  the  United  States.. 
Brower  v.  The  Maiden,  Id.  296.    If  a  seaman  who  has  signed  the  articles  deserts  in  a 
port  of  the  United  States,  he  forfeits  his  wages  if  an  entry  be  made  in  the  log-book,  or 
he  may  be  apprehended  and  detained  in  gaol  until  the  vessel  is  ready  for  sea,  under  the 
7th  sec.  of  act  of  1790.    lb.    A  promise  to  pay  wages  operates  as  a  waiver  of  forfeiture. 
AtuUn  V.  Dewey,  1  Hall,  238.  If  imprisoned  for  misbehavior  he  does  not  forfeit  his  wages 
during  confinement.     Wood  v.  The  Nimrod,  Gilpin,  83. 

Where  the  seaman  is  compelled  to  leave  the  ship,  on  account  of  ill  usage  and  cruel 
treatment  by  the  master,  or  through  his  agency,  it  is  not  considered  as  a  voluntary  deser- 
tion, and  the  seaman  does  not  forfeit  his  wages.  Ward  v.  Amet,  9  Johns.  Rep.  138, 
See  also  Limland  v.  Stephens,  3  £sp.  N.  P.  Gas.  269 ;  Hall  v.  Eeighiman,  5  East's  Rep. 
146 ;  2  Peters's  Adm.  Dec.  393.  To  justify  a  seaman  for  leaving  on  account  of  the  masters 
cruelty,  it  must  be  apparent  he  could  not  remain  without  extreme  danger  to  his  personal, 
safety.    Magee  v.  The  Moss,  Gilpin,  228;  Hart  v.  OUs,  Crabbe,  52;  UUnry  v.  The  Wash' 

(1)  For  note  seej^os^  note  (2). 
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The  registered  owner  of  a  ship  is  not  liable  for  repairs,  unless  actually 
done  upon  his  credit.     Legal  ownership  is  primd  facie  eridence  of  lia- 

ingUm,  Crabbe,  204.  The  master  maj  confine  a  refractoiy  seaman  on  board  of  hb  Tessd, 
infiict  reasonable  correction,  or  discharge  him  withont  pajmentof  his  wages,  according 
to  the  enormity  of  his  offence.  The  practice  of  imprisoning  disobedient  seamen  in  a 
foreign  port  is  of  doubtful  legality,  and  to  be  excused  only  by  a  strong  case  of  necessity. 
Wilton  T.  The  Mary,  Gilpin,  31.  The  adrice  of  a  consul  in  a  foreign  port  is  no  justifica- 
tion to  the  master  for  an  illegal  act.  lb.  If  imprisoned  by  the  authorities  of  a  fiweigs 
country  for  a  violation  of  its  laws,  the  cost  may  be  deducted  from  the  wages ;  otteer,  if 
imprisoned  at  the  instance  of  the  master.  Magee  r.  Tk4  Mon^  lb.  233.  A  seaman 
appoined  to  act  as  mate  by  the  master  during  the  Toyage,  may  be  remoTod  for  incom- 
petency, and  is  entitled  only  to  his  wages  as  seaman.     Wood  t.  J%€  Ifimrodj  lb.  87. 

The  master  has  no  right  to  insert  in  the  shipping  articles  any  stipulation  r^ngnant 
to  the  statute,  yet  he  may  add  any  provisions  consistent  with  it.  And  where  a  seamao, 
(who  had  signed  the  shipping  articles,  containing  a  stipulation  that  the  mariners  should 
not  absent  themselves  from  the  vessel  without  leave,  untU  the  voyage  was  eiuUd,  and  tks 
vettel  discharged  of  her  cargo,  or  the  veeeeTe  arriving  at  her  kutport  of  dieehargey  and  beetf 
there  safely  tnoortd,)  refused  to  remain  and  assist  in  discharging  the  cargo,  and  abseated 
himself  without  leave ;  held,  that  this  was  a  desertion  for  which  his  wages  were  forfeited. 
Webb  V.  Duekinfield,  13  Johns.  Rep.  390.  A  contract  for  wages  is  ftUfiUed  and  ter- 
minated on  the  discharge  of  the  cargo  at  the  last  port  of  delivery.  PAtUtjw  v.  The 
Scattergood,  Qilpin,  1.  The  voyage  is  ended  when  the  ship  has  arrived  at  her  proper 
port  of  destination,  and  is  moored  in  safety  at  the  accustomed  place,  although  her  caifo 
U  not  delivered.  Officers  and  seamen  are  bound  to  remain  by  the  ship  and  nnlade  the 
cargo,  and  if  they  do  not,  they  are  responsible  to  the  owner  in  damages.  Cleutman  t. 
lumieony  1  Sumner,  3Y3.  Where  the  articles  stipulated  that  the  seamen  *'  shall  not  go 
out  of  the  vessel  till  the  cargo  is  landed,"  if  a  seaman  leaves  before  this  is  doDe,adedst' 
tion  will  be  made  firom  his  wages,  but  not  a  forfeiture.  Knaggy,  Ooldtmiikj  Gilpin,  208. 
A  seaman  whose  wages  have  been  paid  up  to  the  termination  of  the  voyage,  bat  wlio 
afterwards  remains  on  board  of  the  vessel  moored  at  the  wharf,  has  no  claim  for  serrices 
which  admiralty  will  enforce.  PhilUpe  v.  The  ScaUergood,  lb.  1.  Set-off  is  not  alknred 
on  a  libel  for  wages,  unless  a  payment  on  account  thereof.  Baine  v.  The  ./amat,  1  Bald. 
644. 

The  5th  section  of  the  statute  provides,  that  if  the  wages  are  not  paid  within  ten  dan 
after  the  cargo  or  ballast  shall  be  f^lly  discharged,  admiralty  process  shall  issne,  ki, 
but  a  subsequent  proviso  declares,  that  "  nothing  herein  contained  shall  prevent  any 
seaman  or  mariner  from  having  or  maintaining  any  action  at  common  law  for  ti» 
recovery  of  his  wages,"  Ac.  The  practical  construction  of  this  clause  has  been,  that  tbe 
seaman  has  a  right  to  bring  his  action  at  common  law,  immediately  after  the  caigo  is 
discharged,  or  a  reasonable  time  has  elapsed  for  that  purpose ;  for  it  cannot  be  supposed 
that  the  seaman's  right  of  action  is  to  be  indefinitely  postponed  by  the  unreasonabie 
neglect  or  refdsal  of  the  master  to  unlade  the  vessel ;  and  the  limitation  of  ten  days  is 
applicable  only  to  proceedings  in  the  admiralty.  And  even  in  the  admiralty  it  has  bees 
held  that  the  time  may  be  extended  or  shortened  according  to  the  peculiar  circnmstanoes 
of  the  case.     Hastings  v.  The  Happy  Return,  1  Peters's  Adm.  Dec.  253. 

Where  a  crew  had  been  shipped  for  a  voyage,  under  regular  articles,  fixing  tbe  zate of 
wages,  and  the  crew,  at  an  intermediate  port  on  the  voyage,  compelled  the  master^  bj 
threats  of  desertion,  to  enter  into  new  articles,  at  a  high  rate  of  wages ;  held,  that  svek 
articles  were  void,  as  being  contrary  to  the  policy  of  the  statute.  BartUU  ▼.  Wyam, 
14  Johns.  Rep.  260. 

The  forfeiture  provided  in  the  2d  section  of  the  statute  is  incurred  by  tiie  absence  er 
•desertion  of  a  mariner  previously  to  the  commencement  of  the  voyage,  but  not  after;  aad 
the  forfeiture  provided  in  the  5th  section  is  incurred  by  his  absence  or  desertion  after 
the  commencement,  and  during  the  continuance  of  the  voyage,  but  not  previously  to  'ta 
commencement.  So  that  a  mariner,  who  after  being  shipped}  neglects  to  render  himself 
on  board,  and  the  ship  proceeds  to  sea  without  him,  does  not  forfeit  aU  his  goods  ati 
chattels  on  boards  ^c,  but  only  double  his  advance,  as  provided  in  the  2d  section.  C^ 
V.  Hilliardj  4  Mass.  Bep.  6C4. 

A  mariner  forfeits  his  wages  by  embezslement  of  any  part  of  the  cargo.  JTsfsa  v. 
The  BlaireaUy  2  Granch's  Rep.  240 ;  Abbott  on  Ship.  638,  7th  Am.  ed. 

The  general  rule  of  the  maritime  law  is,  that  the  seamen  are  all  to  contribute  oal  «f 
their  wages  to  the  damages  arising  from  embezzlements  by  each  other  during  the  voysfe; 
yet  if  negligence  be  not  imputable  to  them,  and  the  circumstances  of  the  case  do  notix 
the  presumption  upon  any  of  the  crew,  they  ought  not  to  contribate.    Lewis  v.  Ihmi 
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bility,  which  maybe  rebutted  by  proof  of  the  beneficial  interest  having 
been  parted  with,  and  of  the  legal  owners  having  ceased  to  interfere 

3  Johns.  Bep.  17 ;  i^rr  y.  Pearson^  1  Mason's  Rep.  104;  Thompson  t.  Collins j  1  N.  H.  R. 
347 ;  contra,  1  Peters's  Adm.  Dec.  240,  243 ;  Id.  200,  239.  Articles  embezzled  are  not 
chargeable  to  an  innocent  seaman.  Edwards  v.  Sherman^  Gilpin,  467.  He  is  chargeable 
with  loss  occasioned  by  a  detention  of  the  ship  in  consequence  of  his  wrongful  absence, 
or  refhsal  to  work,  or  for  articles  lost  bj  his  carelessness.  Brown  v.  The  Nqttune,  lb. 
89;  SneU  ▼.  Ths  Indepmdencs,  lb.  145;  Anderson  y.  The  Solon,  Grabbe,  17.  So  for  the 
police  costs  and  charges  incurred  for  improper  conduct  while  on  shore.  SneU  y.  The 
Independence,  Gilpin,  145.  He  is  liable  for  damages  for  misconduct  only  where  the  direct 
and  Immediate  result  of  his  acts  and  omissions,  not  where  remote  and  contingent. 
Maeomhtr  y.  Thompson,  1  Sumner,  384.  The  misconduct  of  a  captain  or  supercargo, 
-which  produces  neither  injury  nor  inconyenience  to  his  employer,  forms  no  defence  to 
a  claim  for  wages.  Pawson  y.  DonneU,  1  Gill  i^  J.  1.  Smuggling  by  the  master,  when 
not  gross  and  attended  with  serious  damage  or  loss  to  the  owner,  is  not  cause  of  for- 
feiture but  compensation.    Freeman  y.  Walker,  6  Greenl.  68. 

The  act  of  congress  does  not  limit  the  time  within  which  suits  for  seamen's  wages  are 
to  be  brought.  No  rule  has  eyer  been  adopted  by  the  maritime  law  in  England  or  this 
country,  prescribing  the  time  within  which  mariners  should  enforce  their  lien  for  wages. 
A  forbearance  to  do  so  at  the  port  where  discharged  before  the  end  of  the  yoyage,  does 
not  amount  to  a  waiyer  of  the  lien  as  against  a  subsequent  bonA  fide  purchaser.  The 
Mary,  1  Paine,  180.  The  local  statutes  of  limitations,  of  the  different  states,  are  not 
applicable  to  admiralty  suits  in  the  District  Courts  of  the  Union ;  the  provision  of  the 
24th  section  of  the  Judiciary  Act  of  1789,  c.  20,  making  the  state  laws  rules  of  decision 
in  the  national  courts,  extending  only  to  suits  at  common  law.  Brown  y.  Jones^ 
2  Mason's  Rep.  481. 

Probably  the  ship  would  be  held  discharged  from  the  claim  of  seamen's  wages,  in  the 
ease  of  a  bona  fide  purchaser,  under  the  same  circumstances  as  would  discharge  the  lien 
of  a  bottomry  bond.    Story's  Abbott  on  Ship.  639,  note  (2). 

And  where  the  mariners  shipped  in  June,  1818,  on  a  yoyage  "  from  New  York  to  New 
Orleans,  and  back  to  New  York,  or  such  other  port  as  the  ship  might  take  freight  for.'' 
Freight  was  earned  to  New  Orleans ;  but  the  ship  remained  at  that  port  after  her  arriyal, 
until  August,  1819,  without  obtaining  freight  for  any  other  port,  when  the  master  dis- 
charged the  seamen  and  left  the  ship  himself.    In  October,  1819,  the  ship  was  sold  to  a 
bona  fide  purchaser  without  notice,  who  afterwards  sent  her  on  a  yoyage  to  Liverpool, 
and  ttience  to  New  York,  at  which  latter  port  she  arrived  in  July,  1820,  and  was  soon 
afterwards  libelled  in  the  admiralty  by  the  mariners,  the  former  owners  having  become 
insolvent.    The  District  Court  decreed  wages  up  to  the  time  of  the  return  of  the  seamen 
to  New  York,  which  decree  was  affirmed  by  Mr.  Justice  Livingston  on  appeal.     The 
learned  judge  stated,  that  "  If  a  claim  of  this  kind  was  not  seasonably  prosecuted,  and 
the  vessel  become  the  property  of  another,  for  a  fair  consideration,  and  without  notice, 
it  seems  reasonable  that  those  who  have  been  negligent  should  suffer,  and  not  an  inno- 
cent purchaser.    Some  rule  of  this  kind  appears  the  more  necessary  in  a  case  where  it 
is  so  difficult,  if  not  impossible,  to  ascertain  either  the  existence  or  the  extent  of  demands 
of  this  nature.    But  however  reasonable  such  a  rule  may  appear,  none  has  yet  been 
adopted,  either  in  England  or  this  country,  which  requires  a  seaman  to  assert  his  lien  in 
any  given  time,  or  which  will  justify  this  court  in  saying  that  if  he  does  not  proceed  by 
libel  the  very  first  opportunity  which  is  afforded  him,  (which  is  the  case  here,)  he  shall 
forfeit  all  right  of  obtaining  satisfaction  in  that  way,  unless  the  yessel  shall  still  belong 
to  the  same  person.    Few  claims  are  more  highly  favored  and  protected  by  the  law 
than  those  for  seamen's  wages.    They  are  hardly  earned,  and  liable  to  many  contin- 
^ncies  by  which  they  may  be  entirely  lost  without  any  fault  on  the  part  of  the  mariners. 
When  they  become  due,  the  vessel,  owners,  and  master  are,  in  general,  all  responsible 
nntil  satisfaction  is  obtained.    The  liability  of  a  vessel  for  wages  may  be  considered  as 
the  law  of  every  commercial  nation.    They  take  precedence  of  bottomry  bonds,  and  in 
the  language  of  Sir  W.  Scott,  (in  the  Madonna  d'Tdra,  Dodson's  Adm.  Rep.  40,)  they  are 
"  sacred  liens,  and  as  long  as  a  plank  remains,  the  sailor  is  entitled  as  against  all  other 
persons  to  the  proceeds  as  a  security  for  his  wages."    These  unqualified  and  strong 
terms  would  hardly  have  been  employed,  unless  it  had  been  intended  to  postpone,  not 
only  a  claim  under  a  bottomry  bond,  (which  was  then  before  the  court,)  but  also  that  of 
a  boTiafide  purchaser,  to  a  demand  for  seamen's  wages."    After  some  remarks  upon  the 
law  of  France,  (which  extinguishes  this  claim  after  a  voyage  made  in  the  name  and  at 
the  risk  of  the  new  purchaser,!  the  learned  judge  proceeded  to  state  that  this  rule  had 
not  been  adopted  in  the  Unitea  States,  and  tiiat  there  was  no  resemblance  between  the 
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with  the  management  of  the  8hip.(9)    As  where  A.,  the  managing 
owner  of  a  ship,  mortgaged  his  share  to  B.,  who  procured  the  transfer 

(q)  Jammgi  y.  Chriffilhi,  1  Rj.  k  H.  42. 


lien  for  wages,  and  that  of  a  &ctor,  which  is  lost  by  parting  with  the  possession  of  the 

property. 

**  A  seaman  as  such  has  no  possession  of  the  vessel,  and  his  claim  for  wages  is  perhaps 
incorrectly  termed  a  lien.  It  is  rather  a  right  to  proceed  against  the  yessel,  and  to  be 
paid  out  of  her  proceeds  in  preference  to  all  other  creditors.  His  reiy  application  to  a 
court  of  admiralty  is  on  the  ground  that  the  possession  of  the  ship  is  not  in  him,  and 
has  for  its  object  its  arrest  and  detention  by  proper  process  untU  his  right  can  be 
a<jyudged."  He  also  observed,  that  the  case  of  Blaine  t.  The  Charlee  Carter,  3  Cranch's 
Bep.  328,  was  not  in  point,  because  in  that  case  the  ship  had  made  two  Tojages  from 
Europe  to  America,  and  one  from  America  to  Europe,  the  freight  of  which  had  been  re- 
ceived by  the  libellant  who  held  the  bottomry  bond.  But  in  the  case  before  him,  the 
delay  was  not  only  much  less,  but  there  was  not  that  danger  of  fraud,  which  was  relied 
on  in  the  argument  of  The  Charlee  Carter.  "  It  was  there  said,  (and  very  properly,) 
that  the  bonds  might  have  been  held  up,  or  concealed  for  the  purpose  of  giving  a  false 
credit  to  the  owner  of  the  vessel,  while  the  obligee  was  receiving  the  whole  benefit  of 
her  earnings.  Such  a  fraud  cannot  be  practised  in  the  case  of  seamen,  nor  can  their 
forbearance  to  libel  ever  be  imputed  to  any  sinister  motive  whatever,  or  be  attributed 
to  any  thing  but  negligence,  inability,  or  ignorance ;  and  therefore  there  seems  no  reason 
for  considering  their  case  as  at  all  affected  by  the  decision  just  mentioned,  or  as  coming 
at  all  within  the  reason  of  it."     The  Mary^  1  Paine,  180. 

A  receipt  given  by  the  mariners  is  not  conclusive  against  their  claim ;  and  if  it  can  be 
shown  that  it  was  obtained  by  fraud,  duress,  mistime,  or  improper  management,  the 
account  will  be  opened.  Payment  and  receipt  is  the  usual  and  snflScient  evidence  of  the 
termination  of  a  seaman's  contract.  Fhili^t  v.  The  ScaUergood^  GUpin,  5  ;  Jaekaon  v. 
White,  1  Peters's  Adm.  Dec.  179 ;  WhUeman  v.  The  N^^tune^  lb.  180 ;  Thomae  t.  Jt^Damd^ 
14  Johns.  Rep.  185. 

One  seaman  is  a  competent  witness  for  another  seaman  in  an  action  for  wages  earned 
on  board  the  same  vessel,  though  he  may  have  a  common  interest  with  the  plaintiff  relat- 
ing to  the  point  in  controversy,  (as  an  alleged  forfeiture  for  embesslement ;)  the  objec- 
tion goes  to  his  credit  only.  Iloyt  y.  Ft7<^rc,  3  Johns.  Bep.  518.  And  see  I  Peten's 
Adm.  Dec.  210. 

In  general,  our  courts  will  not  sustain  a  suit  by  foreign  seamen,  contrary  to  a  stipula- 
tion in  the  shipping  articles  not  to  sue  abroad.  Oienar  v.  Meyere,  2  H.  Bl.  Rep.  603.  Bit 
if  the  master  discharge  and  refuse  to  pay  them,  or  cruelly  treat  them,  by  which  they  are 
compelled  to  leave  the  ship,  they  may  sue  and  recover  their  wages.  Sigard  ▼.  JMerit, 
3  Esp.  N.  P.  Cas.  71 ;  Linland  v.  Stephens,  lb.  269.  See  also  Thompeon  v.  The  Adnay, 
Bee's  Adm.  Rep.  217 ;  Thompeon  v.  The  Catharina,  1  Peters's  Adm.  Dec.  104 ;  Fitfonrfasr 
V.  The  Fortokett,  lb.  197  ;  The  Courtney,  Edwards's  Adm.  Rep.  239. 

A  stipulation  in  the  shipping  articles,  made  in  the  United  States,  not  to  sue  in  any 
court  except  one  specified,  is  void. 

This  point  was  determined  in  the  Marine  Court  of  the  City  of  New  York,  in  a  case 
where  in  an  action  of  assumpsit  for  seamen's  wages,  the  defendant  pleaded  to  the  juris- 
diction of  the  court,  a  clause  contained  in  the  dipping  articles,  by  which  the  parties 
agreed  not  to  bring  anv  suit  upon  any  controversies  arising  out  of  the  voyage  ^^tuUetain 
the  Mayor's  Court  of  the  City  of  New  York."  To  this  plea  there  was  a  demurrer  and 
joinder.  In  delivering  its  judgment,  the  judge  stated,  that  "  This  court  was  instituted 
by  the  legislature,  for  the  special  purpose  of  enabling  seafaring  persons  to  recover  their 
Just  demands,  for  services  rendered  on  board  of  vessels  in  the  merchant  service,  and  of 
trying  all  actions  for  torts  committed  on  board  the  same,  in  a  more  summaxj  and  kss 
expensive  mode  than  could  be  done  in  the  ordinary  courts  of  common  law,  or  in  the 
admiralty.  Seamen  are  a  class  of  men,  who  from  their  ignorance,  carelessness,  aai 
improvidence,  are  considered  as  in  a  state  of  perpetual  infancy  and  pupilage,  under  the 
guardianship  and  protection  of  the  law  and  courts  of  justice.  It  is  under  the  inflnenes 
of  this  benign  and  humane  principle,  that  Congress  has  prescribed  the  manner  in  which 
contracts  for  the  hiring  of  seamen  shall  be  made,  in  order  to  guard  against  impoeitios: 
that  the  legislature  of  the  state  has  established  this  court  of  summary  jurisdiction  for 
the  determination  of  their  controversies ;  and  that  all  courts  of  justice  are  so  extremdy 
vigilant  in  protecting  them  against  the  consequences  of  their  own  unadvised  acts.  If 
the  clauee  now  in  question  were  suffered  to  have  the  effect  contended  for  by  the  leaned 
counsel  for  the  defendant,  it  would  defeat  all  the  provident  jealousy  of  the  law,  sod 
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to  be  dttlj  indorsed  on  the  certificate  of  registry,  but  A.  continued  in 
the  management  as  before,  and  gaye  orders  for  repairs  and  stores,  and 

deliver  tbiB  class  of  men  over  to  the  mercy  of  those  upon  whom  they  are  but  too  depend- 
ent, and  who  have  a  powerful  interest  in  preventing  them  from  haying  access  to  this 
forum,  which  the  wisdom  of  the  legislature  has  established  for  their  protection. 

<<The  first  argumeot,  by  which  a  position,  so  fatal  in  its  consequences  has  been 
attempted  to  be  maintained  at  the  bar,  is  drawn  from  that  well-known  class  of  cases,  in 
which  it  has  been  held  that  a  subsequent  covenant  by  the  obligee  in  a  bond,  not  to  sue 
in  any  court,  is  a  valid  covenant,  and  may  be  pleaded  in  bar  to  a  suit  on  the  bond,  where- 
soever brought. 

**  The  distinction  between  a  covenant  not  to  sue  at  aU^  and  a  stipulation  not  to  com- 
mence any  suit  m  a  particular  eourt^  is  obvious ;  the  one  operates  as  a  release  of  the  debt, 
and  may  be  pleaded  in  bar ;  the  other  (if  it  has  any  effect)  only  ousts  of  its  jurisdiction 
the  particular  court  specified,  leaving  the  obligation  of  the  contract  in  full  force,  if  sued 
upon  in  any  other  court. 

"  The  next  class  of  cases  which  have  been  cited  to  establish  this  position,  are  those 
where  the  courts  of  this  country  have  given  effect  to  a  stipulation  in  the  shipping  arti- 
cles, executed  in  foreign  countries,  by  which  the  parties  obligate  themselves  not  to  sue, 
xinless  upon  the  return  of  the  ship  to  the  port  from  which  she  sailed,  and  where  she 
belong^.  The  answer  which  has  been  given  at  the  bar  to  the  inference  sought  to  be 
drawn  from  these  cases  is  perfectly  satisfactory.  The  object  of  such  a  stipulation  is  to 
appropriate  to  the  domestic  forum  controveries  which  naturally  belong  to  It,  and  which 
Are  drawn  to  a  foreign  forum  only  by  a  fiction  of  law,  (the  transitory  nature  of  actions 
arising  out  of  contracts,)  which  the  parties  may  dispense  with  at  their  pleasure  in  fietvor 
of  their  own  domestic  forum,  though  they  may  not  dispense  with  the  jurisdiction  of  that 
forum  to  which  they  owe  a  natural  allegiance. 

**  The  case  of  WtUmgton  v.  Mackintosh^  2  Atk.  569,  has  also  been  pressed  upon  us  with 
great  earnestness  as  a  decisive  authority,  for  giving  to  this  clause  the  effect  contended 
for ;  that  was  a  covenant  in  articles  of  co-partnership,  by  which  the  parties  agreed,  in 
case  any  difference  should  arise  relating  to  their  business,  or  any  covenant  in  the  articles, 
it  should  be  referred  to  arbitrators.  Upon  a  bill  for  discovery  and  relief  against  fraud, 
Jto.,  by  one  of  the  partners,  the  defendant  pleaded  the  agreement  to  the  jurisdiction  of 
the  court.  Lord  Hardwieke  disallowed  the  plea,  as  the  bill  was  to  discover,  and  be 
relieved  against  fraud ;  and  no  power  was  g^ven  to  the  arbitrators  to  examine  the  parties 
and  witnesses  upon  oath ;  at  the  same  time  intimating  that  the  parties  might  have  made 
such  an  agreement  as  would  have  ousted  the  court  of  its  jurisdiction. 

"  The  first  remark  which  obviously  occurs  to  be  made  upon  this  case  is,  that  it  is  a 
decision  pronounced  in  a  court  of  equity,  and  therefore  cannot  be  reg^arded  as  a  binding 
authority  in  a  court  of  law,  however  profound  may  be  the  veneration  and  respect  that 
ought  to  be  felt  for  the  illustrious  name  of  Lord  Hardwieke. 

**  The  next  observation  that  may  be  hazarded  upon  this  case  is,  that  supposing  it  to 
be  ever  so  binding  as  a  legal  authority,  it  is  to  be  regarded  as  such  only  as  to  the  pre- 
cise point  adjudged  in  it ;  which  was,  that  the  agreement  did  not  oust  the  court  of  its 
jurisdiction.  All  that  was  said  by  Lord  Hardwieke,  as  to  the  possibility  of  making  such 
an  agreement  as  would  oust  the  court  of  its  jurisdiction,  is  obiter  dictum ,  not  required, 
nor  warranted  by  the  facts  of  the  case.  Not  required  by  the  fietcts  of  the  case,  because 
it  was  sufficient  to  decide  that  the  agreement  then  before  the  court  did  not  oust  it  of  its 
jurisdiction.  Not  warranted  by  the  case  because  (as  is  very  justly  observed  by  the  Mas- 
ter of  the  Bolls  in  Half  hide  v.  Fewning^  2  Bro.  Gh.  B.  336,)  the  parties  could  not  give  the 
arbitrators  a  power  to  examine  on  oath. 

"  The  last  observation  proper  to  be  made  on  this  case  is,  that  its  authority  is  veiy 
doubtful,  and  is  questioned  in  several  subsequent  cases.  In  Hdlfhide  v.  Fenning^  2  Bro. 
Ch.  B.  336,  the  Master  of  the  Bolls  declares  that  it  must  be  misreported  in  respect  to 
the  opinion  attributed  to  Lord  Hardwieke,  as  to  its  being  in  the  power  of  the  parties  to 
£^ve  the  arbitrators  authority  to  examine  on  oath ;  and  in  Mitchell  v.  Barris,  4  Bro.  Ch. 
R.  311,  and  2  Yes.  jun.  129,  which  was  also  a  case  of  an  agreement  to  refer  to  arbitn^ 
tors;  thel;Lord  Chancellor,  (Lord  Rossyln,^  again  questions  whether  the  reporter  has 
inserted  the  true  reason  of  Lord  Hardwicke's  decision ;  and  determines  that  such  an 
agreement  would  not  oust  the  court  of  its  jurisdiction,  unless  it  was  expressly  averred 
in  the  plea,  that  a  reference  was  depending  or  had  been  had.  This  last  case  overturns 
the  authority  of  Hdlfhide  v.  Fennmg^  so  &r  as  that  may  be  considered  as  confirming 
Wellington  v.  Mackintosh, 

'*  In  the  case  of  Mitchell  v.  Harris,  Lord  Rosslyn  observes,  that  '  in  the  case  at  bar 
scarce  a  single  dictum,  or  even  a  bint  occurs,  where  an  agreement  of  this  nature  has  been 
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B.  did  not  take  poBseesion  or  inter£n«  in  tbe  concerns  of  ike  ship ;  it 
was  holden,fr)  that  B.,  was  not  liable  for  sach  repairs  and  stores  so 
ordered  by  A.(l)  So  where  a  steam-yessel  was  let  bj  charter-partj 
for  twelve  months,  the  registered  owners  engaging  to  keep  the  engine 
in  repair,  but  the  charterer  binding  himself  to  do  all  other  repairs,  to 
paj  all  wa^es  and  charges  of  navigating,  &c.,  and  to  indemnify  the 
owners  against  all  debts,  costs,  damages,  expenses,  ftc,  incmred  m  re- 
spect of  the  charter-party  and  employment  of  the  vessel.  The  owners 
were  to  appoint  the  engineers.  The  charterer,  who  acted  as  captain, 
had  repairs  done  to  the  vessel  by  persons  nnaoqoainted  with  the  am- 
tract :  it  was  holden,(#)  that  no  action  lay,  in  respect  of  those  repairs. 


(r)  Brigi^s  ▼.  WOknwm,  7  B.  &  G.  30 ;  JammffM  ▼.  Qr^ffUkt  and  BriagM  T.  WWemaimt 
were  recognised  in  Curling  t.  RobmitoHy  8  Scott's  N.  R.  12. 
(>)  Reeve  t.  Dttvii,  1  A.  &  B.  312;  3  Nev.  k  M.  873,  recognising  Briggt  t.  WOkmuam, 


set  up  u  ft  bar  to  the  action.'  This  obterration  will  be  found  to  be  yerified  by  an 
ination  of  the  cases  at  bar  on  this  subject.  In  the  leading  cases  of  Kill  t.  MoUiatery  I 
Wils.  129,  it  was  held  that  an  agreement  in  a  policy  of  insorance,  to  refer  all  mattcfs  la 
dispute  to  an  arbitration,  was  no  bar  to  an  action  at  law ;  and  the  same  distinctioB  was 
taken  as  in  MiteheU  v.  Harruy  that  if  there  had  been  a  reference  depending,  or  made  aad 
determined,  it  might  haye  been  a  bar.  So  also  in  the  case  now  before  the  court,  (with 
or  without  this  clause  in  the  articles,)  the  pending  of  a  prior  suit  in  the  Majoi's  Gout, 
or  a  jiidgment  in  that  court,  might  be  pleaded  in  abatement,  or  in  bar  of  this  suit. 

"  To  conclude  upon  this  point,  the  whole  question  is  set  completely  at  rest  in  the  esse 
of  Thompeon  y.  Chamoek,  8  T.  R.  139,  in  which  all  the  oases  in  equity  are  cited;  and  it 
is  laid  down  by  Lord  Kengcm^  that  *  an  agreement  to  refer  all  matters  in  dilfareBce  to 
arbitration  is  not  sufficient  to  oust  the  courts  of  law  or  equity  of  their  jurisdictioB.' 
The  plea  must,  therefore,  he  oyerruled."  Judgment  of  respondeeU  muUr.  Rawiamd  y. 
Carman^  Dec.  1818,  MS. 

(2)  Registry  of  a  yessel  is  not  eoneluthe  eyidence  of  ownership  of  the  ptcson  in  wbesi 
name  it  stands,  although  under  hie  oath.  Rmg  y.  /V'oniUm,  2  Hall,  1 ;  CoUa^  r,  Bmamf, 
6  Qreenl.  474;  Bixitg  v.  Dranklm  In$.  Co.^  8  Pick.  86.  See  AbboU  on  Ship^  94^  a.  (1), 
7th  Am.  ed. ;  1  Greenl.  on  Eyid.  |  494. 

(1)  The  duties  of  a  ak^U  hmband  are,  to  see  to  the  proper  outfit  of  the  yeosd :  thst 
•he  is  properly  repaired,  prepared  for  the  yoyage,  and  ftiraished  with  proyisioBS  and  sc^ 
stores ;  to  provide  a  proper  master,  mate,  and  crew ;  to  see  that  she  has  a  proper  regislw 
and  documents  on  board,  and  is  duly  cleared  from  the  custom-house ;  to  engage  aad 
settle  for  freight,  and  acyust  ayerages ;  to  enter  into  charter-parties  for  the  employsMot 
of  the  ship ;  and  to  settle  and  pay  and  keep  a  regular  account  of  all  contracts  and  receipts 
in  the  course  of  such  employment.    And  for  these  purposes  he  is  the  general  agent  of 
the  owners.    He  cannot  as  tmeh  insure  the  interests  of  the  others,  witiiout  o^prM 
authority.   IWnsr  y.  Burrow^  8  Wend.  161.  The  owner  of  a  fishing  yessel  let  on  ribares 
to  the  master,  who  was  to  man  and  yictuai  her,  the  owner  haying  nothing  to  do  with 
the  purchase  of  supplies,  nor  with  the  employment  of  the  yessel,  is  not  liable  lor  ss^ 
plies  famished  to  the  master.     Wineor  y.  OutUy  7  Greenl.  261.    Where  a  yessel  was 
chartered,  by  parol,  to  an  Infhnt,  in  an  action  against  the  general  owners  fornotdeliTcr- 
ing  goods  shipped  on  board,  it  was  held,  the  contract  of  the  infant  was  not  Toid,  bst 
yoidable ;  and  not  haying  been  ayoided,  the  action  could  not  be  maintained  agaisrt 
them.    Thmpeon  y.  HamiUon,  12  Pick.  425 ;  Smith  y.  The  OreoU^  2  Wall.  485.  Owners  of 
boats  in  which  slayes  are  carried  off,  are  not  personally  liable  when  they  had  no  agenesia 
the  act.    Church  y.  Chambere,  3  Dana,  275.  The  owner  is  not  liable  for  damages  doaebj 
his  yessel,  whilst  towed  by  a  steamboat  usually  employed  for  that  purpose  in  the  Missis- 
sippi, through  the  negligence  of  the  steamboat's  crew,  oyer  whom  the  master  of  the  ycesd 
had  no  control.  jSjprou/  y.  Htmmingwayy  14  Pick.  1 ;  Reevee  y.  The  Conslityiion,  Gil|Mn,  58^ 
Nor  for  contribution  for  jettison  of  goods  laden  on  deck.  Dodge  y.  JB«rle2,5  GreeoL  28C 
Where  the  bill  of  lading  stipulates  for  the  priyilege  of  <*  reshipping  in  any  smaller  gooi 
boat,  in  case  the  riyer  is  low,"  if  the  boat  to  which  the  goods  are  transforred  be  propelled 
in  a  manner  different  from  that  for  which  she  was  calculated,  and  by  which  the  risk  is 
increased,  the  owners  of  the  boat  in  which  they  were  first  shipped  are  responsiblB. 
Bdl  y.  Woody  1  Dana,  149.    Owners  are  not  discharged  by  creditor  taking  note  of  pert 
owner,  unless  taken  as  payment^  and  with  intent  to  discharge  the  others.    Biigg^  ^ 
I*ackardy  2  Hall,  547 ;  Sutton  y.  Alhatrou^  1  Am.  Law  Beg.  87. 
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against  the  registered  owners  A  party  who  takes  a  share  in  a  ship, 
nnder  a  conveyance,  void  for  want  of  conformity  with  the  provisions 
of  the  Registry  Acts,  is  not(^)  liable  for  articles  furnished  to  the  ship, 
unless  credit  be  given  to  him  individually,  or  he  holds 
'^'himself  out  as  owner.  The  master  of  a  ship  has  authority  [  *1251  ] 
by  law  to  pledge  the  credit  of  his  owner,  resident  in  England, 
for  manetf  advanced  to  the  master  in  an  English  port  where  the  owner 
has  no  agent,  if  such  advance  of  money  was  necessary  for  the  prosecu- 
tion of  the  voyage  ;(u)  but  the  case  must  be  one  where  the  necessity  is 
pressing,  and  the  master  and  owner  cannot  communicate  without  very 
£^at  prejudice  and  delay  ;{x)  and  whether  it  was  so  or  not  is  a  ques- 
tion for  tne  jury  :(j/)  but  the  owner  of  a  ship  is  not{z)  liable  for  money 
advanced  to  the  master,  although  it  has  been  properly  expended  by  the 
master  for  the  purpose  of  the  ship,  unless  the  money  was  borrowed  by 
the  master  expressly  for  that  purpose.(l) 


^CHAPTER  XXXVI.  [*1252] 

SLANDER. 
L  ScANBALUM  Magkatum.    p.  1252. 

(<)  HcarringUmy.  Dy,  2  Bingh.  179. 

(«)  Arthur  ▼.  JBartotif  6  M.  i^  W.  138,  ante^  p.  1034,  h.,  recognised  in  Wetton  v.  Wri^kif 
7  M.  A  W.  396;  but  see  ante,  p.  1034,  n. 

fz)  Per  Pattuofiy  J.,  in  Johtu  y.  Simmu^  2  Q.  B.  426. 

[y)  Arthur  t.  Barton^  ub,  nip.  (z)  Thaeker  y.  Moaiu,  lILk  Rob.  19, 


i; 


(1^  Master  has  authority  to  borrow  in  a  foreign  port  money  on  the  credit  of  the  owners, 
for  tne  necessities  of  the  yoyage,  although  the  necessity  arose  from  his  own  misconduct. 
JhteandeUas  y.  ffarritf  8  Greenl.  298.  He  may,  in  a  foreign  port,  in  a  case  of  necessity, 
B^  a  part  or  hypothecate  the  whole  of  the  cargo,  to  repair  the  ship,  to  enable  him  to 
complete  the  yoyage.  If  he  is  compelled  to  use  his  own  funds  or  take  the  property  of  a 
shipper,  either  has  a  lien  without  actual  hypothecation;  but  it  must  be  enforced  in  a 
reasonable  time,  or  a  banaftde,  purchaser  is  not  liable.  Where  a  loan  is  made  for  that 
purpose,  and  other  security  is  taken,  without  reserying  the  lien,  it  is  waiyed.  Am.  Itu, 
Co.  y.  Coster,  3  Paige,  324.  Where  a  ship  puts  into  an  intermediate  port,  in  distress, 
with  goods  consigned  to  persons  at  another  port,  and  the  master  transfers  them  to 
AUtther  ship,  and  instead  of  bills  of  lading  to  tiie  order  of  original  consignees,  takes  one 
to  his  own  order,  and  by  his  directions  the  goods  are  deiiyer^  to  another  house,  a  pur- 
chaser from  such  house  for  a  bona  fide  price,  acquires  no  title.  Everett  y.  SdUut,  15  Wend. 
474.  The  master  cannot,  as  eueh  merely,  bind  his  owners  by  charter-party,  under  seal, 
80  as  to  subject  them  to  an  action  of  coyenant.  Pickering  y.  Bolt,  6  Oreenl.  160.  The 
master  of  a  steamboat  is  authorized  to  make  contracts  of  affreightment.  Bell  y.  Wood, 
1  Dana,  148.  The  master  of  a  yessel,  who  is  consignee  of  the  cargo,  is  the  agent  of  the 
owner  and  of  the  shipper ;  and  where  the  owner  receiyes  only  the  freight,  and  the  master 
the  commissions  on  sates,  the  owner  is  not  liable  to  shipper  for  the  proceeds.  WilUam$ 
▼.  Niehole,  13  Wend.  58.  The  lien  on  the  cargo  for  fk^ight,  ayerage  and  charges,  may 
be  enforccud  by  master,  or  his  factor  or  agent,  but  not  by  a  purchaser  from  the  factor, 
where  the  master  had  no  authority  to  sell.  Everett  y.  8aUu$,  15  Id.  4Y4.  One  of  two 
or  more  joint  owners  cannot  sue  alone  for  freight,  although  he  is  also  maeter.  Eobmton 
T.  Cfuthmy,  2  Fairf.  480.  Workmen  and  material-men  may  enforce  in  admiralty  a  lien 
giyen  by  tlie  state  laws.  PkU^pe  y.  The  SeaUergood,  Gilpin,  1.  A  wharfinger  has  a  lien 
for  wharfage ;  and  if  the  yessel  is  secretly  or  wrongfully  remoyed,  and  afterwards  brought 
back,  without  fraud  or  force,  it  is  reyiyed.  JohmonY,  The  M^Donough,  lb.  101 ;  NickoU 
T.  Gardner,  13  Wend.  288 ;  Dugany.  The  Mayor,  5  Gill  &  J.  357 ;  WitwaUv.  HdUy  3  Paige, 
313.    Consult  Flanders  on  Ifaritime  Law,  174. 
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II«  Of  thb  Action  for  Slakdbb,  aho  nr  what  Cases  it  mat  bi 

MAIKTAINBD.     p.  1254. 

in.  Of  thb  Dbclaration,  and  hebbin  of  thb  Natv&b  and  Offioi 

OF  thb  Innubnbo.    p.  1261. 
ly.  Of  thb  Plbadings.    p.  1265.     Evidbncb.   p.  1266.    Costs. 

p.  1269. 


I.  Scandalum  Magitatum. 

Slandbr  spoken  and  published  of  a  peer  is  termed  scandalmn  mig* 
natom.  The  stat.  8  Edw.  I.  Westm.  1,  c.  84,  commands, ''  That  none 
be  so  hardy  to  tell  or  publish  any  false  news  or  tales,  whereby  diseord, 
or  occasion  of  discord,  or  slander,  may  grow  between  the  king  sod  his 
people,  or  the  great  men  of  the  realm;  and  he  that  doth  so,  shiSbe 
taken  and  kept  in  prison,  until  he  hath  brought  him  into  the  oonit 
which  wa»  the  firH  author  of  the  taU.'\l)  Ana  by  stat.  2  Ric  11.  e.  5, 
^^  None  shall  devise  or  speak  false  news,  lies,  or  other  such  fake  things 
of  the  prelates,  dukes,  earls,  barons,  and  other  noble  and  great  men  of 
the  realm,  and  of  the  chancellor,  treasurer,  clerk  of  the  privy  seal,  stew- 
ard of  the  king's  house,  justices  of  the  one  bench  or  the  other,  and  other 
great  officers  of  the  realm ;  and  he  that  doth,  shall  incur  the  pain  of  the 
stat.  Westm.  1,  c.  84.*'  And  by  stat.  12  Ric.  II.  c.  11,  <'When  tor 
such  [person,  as  is  described  in  the  foregoing  statutes,]  is  taken  uul 
imprisoned,  and  cannot  find  him  by  whom  the  speech  be  moved,  he  maj 
be  punished  by  the  advice  of  the  council,  notwithstandins  the  statute 

of  Westm.  1,  c.  84,  and  2  Ric.  U.  c.  5."  The  fon^g 
[  *1258  ]  ^statutes  do  not  expressly  give  an  action ;  yet  it  has  been 

holden,  that  the  party  injured  may  maintain  an  action  od 
the  stat.  2  Ric.  11.  c.  5,  upon  the  principal  of  law,(a)  that  an  actjon 
lies  on  a  statute,  which  prohibits  the  doing  an  act  to  the  prejadioeof 
another.  Though  the  dignity  of  viscount  was  not  created  at  the  tine 
when  this  statute  was  made ;  yet  it  has  been  holden,  that  such  dignity 
is  within  the  statute  :(i)  and  a  peer  of  Scotland  since  the  union,  majibo 
take  advantage  of  the  8tatute.(c)(2)  The  form  of  declaration  v^tmp 
domino  reae  <faam  pro  a«tj>to,(8}  concluding  cofUraformam  Mtiiti{^ 
The  stat.  z  Ric.  II.  c.  5,  is  a  general  law,(e)  and  consequently  need  not 
be  pleaded ;(/)  but  if  the  party  undertake  to  recite  it,  and  fail  in  a  nu- 
terial  part,  it  will  be  fatal.(^)    It  must  appear  on  the  face  of  the  dedi- 

2  Inst.  118;  10  Rep.  76,  b. 

Fu6.  Say  and  SeaU  v.  Stepheniy  Cro.  Car.  136. 

Fmc.  Falkland  y.  Ph^pt^  Obmyn's  R.  439. 
[d)  Yld.  Entr.  74.  (e)  Doc.  Plac  339 ;  4  Rep.  13,  a. 

|/)  Lord  Shufteabwy  t.  Lord  Dighy,  3  Mod.  98. 

[g)  4  Rep.  12,  b. ;  for  instancea  of  misrecital,  what  fktal,  and  what  not,  Me  I  Om. 
Dig.  188,  (B.)  3. 

{\\  See  Sir  Edw.  Coke's  exposition  of  this  statute,  2  Inst  225. 

(2)  Some  of  the  old  preoedents  state  the  plaintiff  to  hare  9oetm  eilocmnmpaHiin^ 
See  vid  Ent.  74;  and  Bohun,  319,  320  :  bat  these  words  are  nnnecessaiy,  sad  i^J''* 
omitted  in  two  precedents  in  Heme,  200,  201.    Vid.  61,  3. 

(3)  An  action  upon  a  statute  which  prohibits  a  thing,  but  does  not  gire  any  pes^l^' 
must  be  brought  tarn  pro  rege  quam  pro  seip$Of  because  in  such  case  the  king  if  to  b>** 
%  fine.     Water hou9€  T.  Bawde^  Cro.  Jac.  134.    See  the  precedents  cited  m  n.  (3). 
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Tation,  that  the  party  injured  was  unus  magnatum  at  the  time  when 
the  words  were  spoken.(A)  Special  bail  is  not  required  in  this  action,(t) 
and  the  venue  cannot  be  changed  upon  the  common  afBdayit.(Jk)  Neither 
can  a  writ  of  error  be  brought  upon  it  in  the  Exchequer  Chamber  ;(Z) 
for  it  has  been  holden,  that  this  action  is  not  an  action  on  the  case 
"within  the  meaning  of  the  stat.  27  Eliz.  c,  8,  which  gives  the  writ  of 
error  in  Exchequer  Chamber  in  certain  actions.  There  is  a  dictum  in 
2  Show.  506,  that  in  a  scand.  mag.  the  plaintiff  obtaining  a  verdict  will 
not  be  entitled  to  costs.  It  has  been  holden,  that  certain  words  are 
actionable  in  the  case  of  a  peer,  which  would  not  have  been  deemed  so 
in  the  case  of  a  common  person ;  as  in  Lard  Taumshend  v.  BugheSy{m) 
^here  the  defendant  said  of  the  plaintiff,  ^^  he  is  an  unworthy  man,  ana 
acts  against  law  and  reason.'* 


*II.  Cfthe  Action  far  Slander j  and  in  what  Oa»e8  it  may  he  [*1254] 

maintaiTud* 

In  former  times,  the  action  for  slander  was  very  rare ;  the  first  ac* 
tion  for  words  to  be  found  in  the  books  was  in  the  SOtli  year  of  Edw. 
HI.  Lib.  Ass.  fo.  177,  pi.  19,  and  from  that  time  to  the  reisnof  Queen 
Elizabeth,  these  actions  were  few  in  number,  and  not  brou^t  on  frivo- 
lous causes ;  during  the  rei^n  of  Queen  Elizabeth  and  King  James, 
they  began  to  increase,  and  in  modern  times  the  action  has  been  more 
freq^uent.  Actions  for  words  should  not  be  brought  upon  slight  and 
trivial  occasions;  and  where  the  words  are  merely  words  of  heat,  anger, 
or  passion,  spoken  suddenly  or  without  deliberation,  such  actions  should 
be  discountenanced,(l)  at  the  same  time  it  has  been  truly  said  (by 
TTray,  C.  J.,)  that  unless  the  party  injured  by  false  and  malicious 
scandal  had  a  remedy  at  law,  it  would  be  d  verbis  ad  verbera^  and  the 
consequences  might  be  fatal. 

It  would  exceed  the  limits  prescribed  to  this  work  to  enumerate  with 
particalarity  all  the  cases  which  have  been  adjudged  as  to  what  words 
are  actionable,  and  what  are  not  so.  It  may  be  suflScient  for  the  present 
purpose  to  observe,  that  an  action  on  the  case  lies  against  any  person 
for  falsely  and  maliciously  speaking  and  publishing  of  another,  words 
'which  directly,(2)  charge  him  with  any  crime,  for  the  commission  of 

(A)  Adm.  Cro.  Jac.  136.  (t)  12  Mod.  420 ;  2  Mod.  215,  S.  P. 

(k)  Duke  of  Norfolk  y.  AlderUm,  Garth.  400;  Duke  of  Richmond  v.  Coetdow^  11  Mod. 
234;  2  Salk.  668;  1  Lev.  56;  1  Bac.  Abr.  36. 

(I)  Lord  Say  and  Seale  t.  StqfhenSf  Cro.  Gar.  142;  Ley,  82,  8,  C;  Sir  W.  Jones, 

194,  s.  a 

(m)  1  Mod.  232 ;  2  Mod.  150,  8.  C. 

(1)  Slanderoas  words  may  be  retracted  or  qualified  and  explained  in  the  same  con- 
versation and  in  presence  of  the  same  persons,  so  as  not  to  be  actionable.  7Va6tM  v. 
Jtfaj^,  3  Dana,  139. 

(2)  "  The  words  mast  contain  an  express  impntaUon  of  some  crime,  ftc,  and  the  charge 
upon  the  person  spoken  of  mast  be  precise."  Per  de  Orey,  G.  J.,  in  Ontlow  r,  Home^  3 
IVUs.  187.  '<  Words  to  be  actionable  mnst  be  uneqniTocallj  so.  Imputing  to  a  person 
an  eyil  inclination,  which  is  not  carried  into  effect,  is  not  actionable.^'  VetEUmborough^ 
G.  J.,  in  Marriton  t.  Strattonj  M.  T.  1803 ;  4  Esp.  N.  P.  G.  218.    The  charging  another 
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which  the  offender  is  panishaUe  by  law9(nXl) — u  trea801^(o)  mnrder,(ji) 
hkTcenj,{q)  perjar7,(r)  keeping  a  bawd7^oi]8e,(t)  or  with  having  any  oon- 


(n)  Finch,  B.  3,  c.  2.  (o)  Lewit  ▼.  MoUrU,  Hard.  203. 

(p)  1  RoU.  Abr.  72,  pi.  4.  W  Alejn,  31. 

(r)  1  EU)I.  Abr.  39, 1.  25.  («)  1  Rol.  Abr.  44, 1.  15. 

with  a  crime  of  which  he  cannot  hj  any  posribDitj  be  gniltj,  at  Idliing  a  penon  irto 
is  then  liying,  is  not  actionable,  becanse  the  plaintiff  cannot  be  in  any  jeopard jfrM 
Buch  a  charge.  Sna^  v.  Oee^  4  Rep.  16,  a.  Bat  see  contra,  Eckart  ▼.  WHtom,  10  S.  i 
R.  44. 

Spoken  words,  in  order  to  be  actionable,  should  import  in  themselves  a  chtrge  of 
some  ponishable  offence,  or  an  imputation  of  some  disgraoefiil  disease,  or  be  ipokcn  is 
relation  to  some  trade  or  occupation  in  which  the  party  slandered  is  injured.  CkaUod 
T.  Brigg9,  13  Mass.  248,  252  ;  BIomm  t.  Tobey^  2  PicIe.  320,  328.  But  they  will  be  tikei 
in  their  natural  meaning  and  acceptation,  and  not  m  iiitiribr»  tentu,  Thos,  it  is  ooC 
actionable  to  charge  one  with  being  a  swindler.  8ie9tn»<m  t.  Haydmy  2  Mass.  40&  Kar 
with  burning  his  own  store.  £/o«s  ▼.  7b6cy,  2  Pick.  320.  But  it  is  so  to  uy  of  soother, 
"I  will  Tenture  anything  he  has  stolen  my  book."  Nyt  t.  OuU,  8  Mass.  122.  So  ifts 
Terdict,  "  You  swore  false  at  the  trial  of  your  brother  J."  /bv£e  t.  JSoitiu,  12  li  498; 
8ibUy  Y.  ifar«A,  7  Pick.  38.  So  to  charge  a  settled  minister  with  particular  initSDeesof 
drunkenness,  though  the  declaration  contain  no  eoUoquiMim  of  hk  office  or  profanos, 
and  no  allegation  of  special  damage.     Chaddock  t.  Bngys,  ntpra, 

A  person  who  would  recoyer  damages  for  an  injury  occasioned  by  the  eoodsct  of 
another,  must  show  the  relation  of  cause  and  eflfect,  between  the  conduct  complsiBedaf 
and  the  i^juiy  sustained ;  and  this  relation  of  cause  and  effect  cannot  be  msde  oit  br 
including  the  independent  illegal  acts  of  third  persons.  Hence,  inasmuch  ss  a  hosbui 
has  a  right  to  the  services  of  his  wife,  and  is  bound  to  maintain  her  in  nckneis  td 
health,  anything  which  diminishes  the  Talue  of  the  right  or  increases  the  boidenoftto 
duty,  necessarily  occasions  a  pecuniary  loss  to  the  husband,  therefore  slandsitws  worii 
spoken  of  his  wife,  ii^uring  her  health  and  spirits,  are  a  sufficient  cause  of  tctioa. 
Olmitead  v.  Brown,  12  Barb.  657.  In  this  case  the  uttering  of  slanderous  words  wu 
proved,  and  that  the  words  were  communicated  to  the  wife  and  injured  herbeahk;biit 
the  plaintiff  did  not  prove  any  relation  between  the  spei^ng  of  the  slanderooi  wordi 
by  the  defendant  and  the  injury  to  her  health ;  nor  did  it  appear  that  those  whorepeited 
the  slander  had  justifiable  intentions  in  doing  so.  Held,  that  the  plamtiff  conM  ^ 
maintain  the  action.    lb. 

(1)  That  is,  by  common  law  or  statute ;  for  charging  a  man  with  an  offence  exsausibla 
only  in  the  spiritual  court,  unless  special  damage  ensues,  is  not  actionable.  PvHi  t. 
Carpenter,  Cro.  Elii.  502 ;  Qratet  v.  Blanchet,  Salk.  696.  "And  this  is  the  law  of  xrail 
states  in  this  country,  where  those  offences  have  not  been  made  indictable  by  ftatote; 
Buy  and  Wift  v.  OMeapie,  2  Johns.  115 ;  SUmfidd^,  Boyer,  6  Har.  k  Johns.  248;  W^ 
buryr:TkomD9on,3V,  Hamp.  194;  and  was  the  law  of  others  before  statutes  were  ptsw 

to  make  such  charges  actionable;  Boyd  and  Wife  v.  Brent,  3  Brev.  241 ;  Sobirt  W 

and  Wife  v.  JE.  A,  2  Nott  k  M*Oord,  204;  Berry  v.  Carter  et  tec.,  4  Stew,  k  Port.  387; 
£UioU  V.  AiMwry  and  Wife,  2  Bibb,  473 ;  but  in  those  states  in  which  (bmicslioD  ud 
adultery  have  been  made  indictable  by  statute,  such  charges  are  held  to  be  sctioDibK 
as  in  Pennsylvania,  Massachusetts,  Connecticut  and  GM»rgia ;  Walton  v.  S»^^»i  ^ 
Serg.  k  Rawle,  449 ;  Barker  v.  Orr,  10  Watts,  245,  248 ;  Beirer  v.  Bm^idd,  I  Id.  33; 
MiUer  v.  Parieh,  8  Pick.  384 ;  Fritbie  v.  Fowlet,  2  Conn.  707  ;  Pledye  and  Wife  ^.B^ 
eoek,  I  Kelley,  560;  and  in  New  Jersey,  where  fornication  and  bastardy  constitsti  • 
punishable  offence,  an  imputation  thereof  is  actionable,  though  an  imputation  of  fonu- 
cation  alone  is  not;  Smith  v.  Minor,  Coz,  16;  and  in  several  states,  statutes  bsnbca 
passed,  making  the  charge  of  fornication  or  adultery  slanderous  and  actionsble;  w 
example  in  North  Carolina;  SUt  of  1808 ;  see  M.  Brayer  v.  lliU,  4  Iredell's  Law,  136; 
Watte  V.  OreenUe,  2  Deverenx,  116;  Kentucky;  8Ut  of  1811,  sec.  9;  see  MenitT.Ba^ 
day,  I  Littell,  64;  PhiUipp%  v.  WUey,  2  Id.  153 ;  Indiana;  Ind.  Terr.  Statutes,  1813,1^ 
110,  ace.  Ind.  Stat  1823,  p.  296,  and  Ind.  R.  S.  1838,  p.  452;  see  AnkomJ^Beti^^ 
Blackf.  58 ;  Worth  v.  Butler,  lb.  251 ;  Shielde  v.  Cunningham,  1  Id.  86;  Wdaa^.  m 
lb.  258;  South  Carolina;  Stat.of  1824,  p.  28;  see^Mmm  v./V«M,2BaiIey,115;n]i«^: 
R.  S.  522 ;  see  Reynior  v.  Cabot,  2  Oilman,  34 ;  Pattereon  et  al  v.  Bdwmdt,  lb.  T20;  Ai** 
bama;  Stat,  of  Feb.  2,  1839 ;  see  WiUiame  and  Wife  v.  Bryant  and  Wife,  4  Ala.  44.  B 
Ohio,  by  an  innovation  on  the  common  law,  it  is  held,  that  to  charge  want  of  ehasd^ 
a  female,  is  actionable,  on  account  of  the  probable  ii\]niy  to  her  soda!  position  i" 
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taffions  disorder,  the  imputation  of  which  may  exclude  him  from  Bocietj ; 
as leprosj9(^)  plague,  French  poz,(i^)  &;c.  But  charging  a  per- 
son with  having  *had  a  contagious  disorder,  is  not  actionable;  ['*'1255] 
for  unless  the  words  spoken  impute  a  continuance  of  the  dis- 
order at  the  time  of  speaking  them,  the  ground  of  the  action  fails ;  for 
such  a  charge  cannot  produce  the  effect  which  makes  it  the  subject  of 
an  action,  namelj,  his  being  avoided  by  society .(2;)  There  are  two 
sorts  of  malice  :(y)  one  denoting  an  act  done  from  ill-will  towards  an 
individual ;  the  otner  a  wrougfm  act,  intentionally  done,  without  just 
cause  or  excuse.  In  ordinary  actions  for  slander,  malice  in  law  may 
be  inferred  from  the  publishing  the  slanderous  matter,  the  act  itself 
being  wrong  and  intentional,  and  without  just  cause  or  excuse ;  but  in 
actions  for  slander  primd  facte  excusable  on  account  of  the  cause  of 
publishing  the  slanderous  matter,  malice  in  fact  must  be  proved.  When 
the  defendant,  in  the  presence  of  a  third  person,  not  an  officer  of  justice, 
charged  the  plaintiff  with  having  stolen  his  property,  and  afterwards 
repeated  the  charge  to  another  person,  also  not  an  officer  of  justice, 
who  was  called  in  to  search  the  plaintiff  with  the  consent  of  the  latter ; 
it  was  holden,  that  the  charge  was  privileged  if  the  defendant  believed 
in  its  truth,  acted  bond  fide^  and  did  not  make  the  charge  before  more 
persons,  or  in  stronger  language,  than  was  necessary ;  and  that  it  was  a 
question  for  the  jury,  and  not  the  judge,  whether  the  facts  brought  the 
case  within  this  rule.(2;) 

In  order  to  sustain  this  action,  it  is  essentially  necessary  that  the 
tvorde  should  contain  an  expre%%  imputation  of  some  crime  liable  to 
punishmentj  some  capital  offenecj  or  other  infamotis  crime  or  misde- 
fneanour.{l)    An  imputation  of  the  mere  defect  or  want  of  moral  vir- 

7)  Taylor  r.  FerktMj  Cro.  Jac.  144. 

«)  1  Rol.  Abr.  66, 1.  38.     See  Bloodworih  t.  Orayy  8  Scott's  K.  R.  9. 

\x)  Per  A9hhur%t,  J.,  in  Canlake  v.  MapUdorcm^  2  T.  R.  476  ;  2  Str.  1189,  S.  P. 

[y\  Bromoffe  y.  Protter,  4  B.  i^  0.  247. 

(z)  Padmore  T.  Lawrence^  11  A.  i^  S.  386;  3  P.  ft  D.  209,  recognizing  Toogood  r. 
Spyring,  1  Gr.  M.  ft  R.  181 ;  4  Tjrw.  582.  See  Kine  t.  Sewelly  3U.kW,  297 ;  Martin  y. 
Arongy  5  A.  ft  E.  536.    On  the  snbject  of  privileged  commnnications,  8ee/>o«{,  p.  1265, 6. 

prospects.  Ooodman  y.  TVfppon,  1  Ohio,  60;  Sexton  y.  7b<f<f,  Wright,  317;  WiUon  y. 
Rtmgan,  lb.  651;  MoUme  y.  Stewart^  15  Ohio.  319."  I  Amer.  Lead.  Gas.  111,  2d  ed.;  90, 
4th  ed.,  1857. 

(1)  In  actions  of  slander,  it  is  of  the  essence  of  the  action,  that  the  words  be  spoken 
malicionslj,  and  that,  as  a  matter  of  fact,  it  belongs  to  the  jury  to  determine.  There- 
fore a  charge  of  forgery,  made  in  the  course  of  church  discipline,  was  holden  not  to  be 
actionable ;  and  after  a  verdict  for  the  defendant,  the  court  denied  a  motion  for  a  new 
trial.  Jarvia  v.  Hathway^  3  Johns.  Rep.  180;  JfMUlan  v.  Bireh,  I  Binney's  Rep.  178. 
Any  words  which,  according  to  their  natural  import,  impute  a  crime  or  misdemeanor, 
which  is  punishable  in  the  temporal  courts  by  coporal  punishment  are  actionable  in 
themselves.  Demarett  v.  Harringy  6  Gow.  76.  Woi^s  not  actionable  in  themselves  be- 
come so  by  being  spoken  of  persons  in  a  particular  calling  or  profession.  lb.  Thus, 
words  charging  the  plaintiff,  who  was  a  clergyman,  with  being  the  father  of  a  bastard 
child,  and  that  he  desired  the  defendant  "  to  make  away  with  it,"  are  actionable  in  them- 
selves ;  and  if  they  were  not,  would  be  actionable  as  imputing  incontinency  to  a  clergy- 
man, lb.  In  case  the  charge,  if  true,  will  subject  the  party  charged  to  an  indictment 
for  a  crime  involving  moral  turpitude,  or  subject  him  to  an  infamous  punishment,  then 
the  words  will  be  in  themselves  actionable.  Brooker  v.  Coffin^  5  Johns.  188.  Words 
imputing  a  crime  are  actionable  whether  they  expose  the  party  to  be  prosecuted  or  con- 
victed. Veford  v.  Miller^  3  Pennsyl.  103.  To  render  words  actionable,  they  must 
impute  some  crime  liable  to  punishment ;  to  charge  one  with  a  breach  of  trust  is  not 
sufflcient    JlPClurg  y.  BoUf  5  Binn.  218 ;  Brete  v.  OiU^  2  Manr.  66.    Words  to  be  slan- 


1255  SLANDBB. 

tue,  moral  duties^  or  obligations,  is  not  8nf&cient.(a)     To  call  a  nuui  a 
swindler  is  not  actionable ;(()  so  to  call  a  man  a  thief  is  not  actionable^ 

(a)  Per  de  Orey^  G.  J.,  delivering  jodgxnent  in  OmtUm  T.  HcrmBy  3  WUs.  177,  reeogxilzed 
bj  Lawrmee,  J.,  in  HoU  v.  Schol^ld^  6  T.  &  R.  694. 
(5)  SatfiU  ▼.  Jardine,  2  H.  BI.  531. 

derons  must  be  ipoken  with  an  intent  to  slander,  and  must  be  so  understood  bj  the 
hearers.    Studdard  r.  LinvilUj  3  Hawks,  474.    Words  to  be  actionable,  most  either  hare 
produced  a  temporal  loss  to  the  plaintiff  in  a  special  damage  sustained,  or  thej  most 
convey  a  charge  of  some  act  criminal  in  itself,  and  indictable  as  such,  and  subjectisg 
the  par^  to  an  infkmous  punishment,  or  some  offence  involving  moral  turpitude^  MCtum 
▼.  Ludlam,  2  Harr.  12.    The  repetition  of  a  slanderous  report  is  actionable,  and  the 
defendant  cannot  justify  by  proving  the  existence  of  the  report,  without  also  proving  h 
to  be  true.     Hampton  v.  Wiltony  4  Dev.  468.     In  slander,  it  is  no  justification  that  the 
defendant,  at  the  time  he  spoke  the  slanderous  words,  accompanied  them  with  an 
explanation  that  such  was  the  common  report,  and  that  he  spoke  the  words  as  merely 
giving  the  report.    Wheeler  v.  Sheildsj  2  Scam.  348 ;  Moberly  v.  Pretton,  8  His.  462.   One 
who  repeats  a  slander  is  responsible,    i^ana  v.  Smith,  6  Monr.  363.    Where  slanderous 
words  ;are  spoken,  and  the  author  given,  a  defendant  may  still  be  guilty  of  slander. 
Sexton  V.  7b<U,  Wright,  317.    Words  charging  a  person  with  swearing  folselj  in  a  eao^e 
depending  in  a  court  of  competent  jurisdiction  are  actionable  as  slanderous.     G^ba  r. 
Tucker^  2  A.  K.  Marsh.  219.    Thus,  to  say  of  a  person,  "  he  has  sworn  false,''  or  '^  he  his 
taken  a  false  oath,"  is  not  actionable  without  a  eoUoqumm  concerning  a  proceeding  is  a 
court  of  competent  jurisdiction.     Vaughan  v.  Hatentj  8  Johns.  109.    Words  spoken  by 
a  person  who  has  preferred  a  criminal  complaint  in  the  presence  of  a  magistrate,  aver- 
ring the  truth  of  his  complaint,  are  not  actionable.    Allen  v.  Crofoot,  2  Wend.  515.    la 
an  action  of  slander,  it  was  held  that  these  words  "  he  had  sworn  to  a  lie*'  without  aSep- 
ing  a  colloquium  concerning  a  judicial  proceeding,  are  not  actionable  and  cannot  he 
made  so  by  an  innuendo.    WaUon  v.  ffamptonj  2  Bibb.  319.    A  charge  of  *'  false  swear- 
ing" is  actionable  where  it  necessarily  conveys  to  the  mind  of  the  hearer  an  imputatioii 
of  perjury ;  not  otherwise.    Sherwood  v.  Chaee^  1 1  Wend.  38.    Where  the  words  chaff- 
ing the  false  swearing  relate  to  a  trial  in  a  court  before  a  justice  of  the  peace  in  a  ctiil 
cause  in  which  an  oath  was  administered  to  the  party  complaining  of  the  slander,  the 
court  refused  to  arrest  judgment,  after  verdict,  though  it  was  not  averred  in  the  dedarS' 
tion  that  the  justice  had  jurisdiction  of  the  subject-matter  of  the  suit,  nor  that  the  evi- 
dence given  was  upon  a  point  material.    lb.    The  words,  "  you  have  sworn  to  a  he,'^ 
are  not,  of  themselves,  actionable ;  if,  however,  it  is  averred  that  the  words  were  spoken 
concerning  the  plaintiff,  and  the  evidence  given  by  him  in  a  certain  cause  in  court,  the 
count  contains  sufficient  cause  of  action.     Crooiahank  v.  Oroff,  20  Johns.  344.    Bot 
where  the  words  are  proved  to  have  been  spoken  in  relation  to  a  part  of  the  evident 
which  was  immaterial  to  the  point  in  issue,  they  are  not  actionable.    lb.    Words  cbsig- 
ing  perjury,  are  actionable  in  themselves,  without  referring  to  any  particular  oath.   Ln 
Y.  RoherUony  1  Stew.  138.     To  say  a  person  has  sworn  falsely  is  not  actionable  witho&t 
setting  out  the  colloquium j  as  it  may  be  a  mere  voluntary  oath  which  would  not  consiitste 
perjury.    Power  v.  Miller ,  2  M'Cord,  220.    The  words  "  he  swore  falsely  before  Squire  A, 
and  I  can  prove  it,"  are  not  actionable  without  a  colloquium.    Stafford  v.  Greeny  I  Johss. 
505.    In  an  action  of  slander,  for  words  charging  a  party  with  false  swearing  befoR 
arbitrators,  the  evidence  alleged  to  have  been  false  must  be  shown  to   have  bca 
material.    Boet  v.  Route^  1  Wend.  475.    The  words  '*  he  swore  a  lie,"  with  a  coUofom 
of  plaintiff's  testimony  on  a  trial  before  a  justice  are  actionable,  without  showing  tl^ 
the  justice  had  jurisdiction  of  the  case,  or  that  the  plaintiff  was  duly  sworn,  or  thattk 
charge  had  reference  to  matter  material  to  the  issue ;  and  special  damage  or  malice  seed 
not  be  proved,     ^arrit  v.  Purdy,  1  Stew.  231. 

The  words  "  he  has  sworn  false,"  are  not  actionable  where  the  eoUoqukum  is  eoaccn- 
ing  an  extra-judicial  affidavit.  Shaffer  v.  Kinzer,  1  Binn.  537.  It  is  slanderous  to  sajsf 
one,  "  he  is  perjured,"  aliter  to  say  '^  he  is  foresworn."  Hopkint  v.  BeedU^  1  Caines,  347. 
To  say  of  one,  "  he  is  peijured,"  is  slanderous ;  but  if  spoken  of  testimony  given  in  court,  it 
is  for  the  defendant  to  show  that  the  court  cannot  administer  an  oath.  Green  v.  X«af, 
2  Id.  91.  The  words  "  you  swore  to  a  lie,"  for  which  you  now  stand  indicted,  are  actiot- 
able.  Pelton  v.  Wardj  3  Id.  73.  To  say  of  a  person  <*he  has  sworn  falsely:  he  bss 
taken  a  false  oath  in  Squire  J.'s  court,"  or  "  he  has  falsely  and  maliciously  charged  ipon 
me  the  crime  of  perjury,"  is  not  actionable  per  te.  Ward  v.  Clarke^  2  Johns.  10.  Tb« 
words  *'  he  swore  a  false  oath,  and  I  can  prove  it,"  are  not  actionable,  nor  can  tber  be 
aided  by  an  innuendo.    Packer  v.  Spangler^  2  Binn,  60.    To  say  of  one,  "  The  Bereresd 
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tmlefls  it  be  intended  to  impate  felony  to  him.f  1)  Hence,  where  that 
expression  is  accompanied  with  other  words,  wnich  clearly  denote  that 

Thomas  Smith  is  a  perjured  man/'  is  slanderons,  and  parol  proof  of  his  being  a  minister 
of  the  gospel  is  admissible.  Cummin  v.  Smithj  2  S.  &  R.  440.  To  say  to  a  witness  who 
has  just  given  his  testimony  in  a  justice's  court  *'Yoa  have  sworn  a  manifest  lie,"  is 
actionable.    Kean  v.  itLaughlin,  lb.  469. 

To  say  of  one,  '*  he  swore  a  lie  before  the  church  sessions,  and  I  can  proye  it,"  Is  no 
Blander.  Harvey  v.  jSoim,  1  Pennsyl.  12.  Words  charging  one  with  having  "  sworn  a 
lie  on  trial  before  Squire  J.,"  are  actionable  per  te,  if  J.  was  a  Justice  of  the  peace.  Coun^ 
Urbwy  v.  HiU^  4  Stew.  &  Port  224.  Words  charging  a  witness  with  perjury  uttered  by 
a  party  or  his  counsel  in  the  course  of  a  trial,  impertinently  and  without  proper  cause 
and  maliciously,  are  actionable.  Ring  v,  Wheeler ^  1  Cow.  726.  The  words  charged  in 
an  action  of  slander  were  '^  he  said  J.  swore  false  and  swore  to  a  lie,"  with  an  innuendo, 
meaning  that  the  said  J.  had  committed  perjury,  that  he  had  taken  a  false  oath  before  a 
magistrate.  Held,  that  the  words  were  not  actionable  of  themselves,  and  were  not  made 
so  by  the  innuendo.  Sheely  v.  Bifffft,  2  Har.  &  J«  363.  The  words,  ^*  you  have  sworn  a 
lie,  and  I  can  prove  it,"  are  not  actionable  unless  laid  with  a  colloquium  concerning  an 
oath  in  judicial  proceedings;  and  the  innuendo  cannot  supply  ^e  defect.  Martin  y. 
Meltony  4  Bibb,  99. 

The  words  "  He  will  be  a  bankrupt  in  six  months,"  are  actionable  per  te.  .SZt^  y. 
Jf^erriSf  Anthon,  23.  *^  He  has  sworn  false,  to  my  injury,  six  or  seven  hundred  dollars," 
are  actionable  j9«r  m,  when  spoken  of  judicial  proceedings.  Jacobs  v.  ^Zer,  3  Hill,  672. 
Where  the  words  per  te  charge  peijury,  the  plaintiff  need  not  show  that  a  suit  was  pend- 
ing or  referred  to  any  suit  in  particular.  lb.  To  say  to  one,  "  You  have  removed  my 
landmark ;  cursed  is  he  that  removeth  a  landmark,"  is  actionable  without  an  averment 
of  special  damages.  Young  v.  Miller ,  lb.  21.  In  New  York,  words  charging  a  party  with 
aiding  in  procuring  an  abortion,  when  speaking  of  him  as  having  had  illicit  intercourse 
with  a  woman,  are  prima  facie  actionable  j»fr  ee,  Bieeell  v.  ComSly  24  Wend.  364.  Evi- 
dence that  the  plaintiff  aided  in  procuring  the  abortion  is  inadmissible,  unless  the  notice 
of  justification  shows  that  in  so  doing  the  statute  was  violated.  lb.  In  an  action  of 
slander,  words  affecting  the  pecuniary  credit  of  a  merchant  need  not  be  averred,  nor 
proved  to  have  been  used  in  relation  to  his  occupation  as  a  merchant;  for  in  their  nature 
they  strike  at  the  root  of  mercantile  character.  Z^avit  v.  jRu/l  Cheves,  17.  Where  words 
are  actionable  in  themselves,  the  law  implies  damage,  and  an  allegation  of  speciid 
damages  is  unnecessary.  But  special  damages  cannot  be  proved  without  alleging  them. 
Johnson  V.  Robertson,  8  Port.  416.  Saying  of  a  physician,  "  He  has  killed  the  child  by 
giving  too  much  calomel,"  is  actionable  in  itself.  lb.  In  an  action  of  slander,  the 
following  words  were  alleged  to  have  been  uttered :  "  I  had  a  lawsuit  with  A.,  and  B. 
swore  falsely  against  me,  and  I  have  advertised  him  as  such."  Held^that  these  words 
were  actionable  in  themselves.  Magee  v.  Starh^  1  Humph.  606.  iTords  charging  a 
person  with  having  been  guilty  of  a  malicious  trespass,  are  actionable.  Wilcox  v.  Edwards^ 
5  Black.  183.  It  is  actionable  to  say  of  a  fkrmer,  falsely  and  maliciously,  that  "  the 
sheriff  will  sell  him  out  one  of  these  days,  and  claims  against  him  not  sued  will  be  lost." 
FhtU^  V.  Hocfer,  1  Penn.  State  Rep.  62.  The  words,  "  He  has  broken  open  my  letters 
in  the  post-office,"  spoken  of  the  plaintiff  with  averments  of  his  being  postmaster  of,  &c., 
do  not  import  that  he  unlawfully,  and  in  violation  of  official  duty,  broke  open  the  defend- 
ant's letters,  and  are  not  actionable.  MCucn  v.  Ludlum,  2  Harr.  12.  The  mere  opening 
of  a  letter,  whether  fh)m  curiosity  or  wantonness,  does  not  involve  the  idea  of  morel 
turpitude,  or  render  a  man  infamous  in  the  sense  which  the  law  imputes  to  those  terms 
when  settling  the  doctrine  of  slander  at  the  common  law.  lb.  The  words,  *^  J.  0.  has 
stole  my  marie;  you  are  a  thief;  you  have  stolen  my  marl,"  are  not  actionable.  Ogden 
T.  Riley y  2  Green,  186.  The  words,  "  He  was  a  rogue,  and  kept  at  home  a  rogues'  house, 
and  harbored  rogues,"  are  not  actionable.  Idol  v.  Jones,  2  Dev.  162.  In  slander,  the 
declaration  set  forth  a  colloquium  of  and  concerning  the  plaintiff,  in  which  the  defendant, 
speaking  of  the  plaintiff,  and  his  brother,  said  these  words :  "  Those  two  rascals  killed 
my  hogs  and  converted  them  to  their  own  use ;"  these  words  were  held  not  actionable. 
Slurgenegger  v.  Taylor,  2  Brevard,  480. 

Words  charging  a  justice  of  the  peace  with  corrupt  conduct,  in  trying  a  cause  over 
which  he  has  no  jurisdiction,  are  not  actionable.  Oraam  v.  Franklin,  6  Blackf.  42.  The 
word  "  thief*  is  not  actionable,  unless  used  with  the  intent  to  impute  crime,  which  the 
law  will  presume,  if  the  contrary  intent  be  not  shown.  MKee  v.  IngdUs,  4  Scam.  30. 
So  slander  does  not  lie  for  charging  one  with  a  disposition  to  commit  a  crime.  Seator 
▼.  Cordray,  Wright,  101. 

(1)  For  note  (1),  see  next  page. 
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the  speaker  did  not  intend  to  impnte  felony  to  the  party  diarged,  bo 
action  can  be  maintained.    No  action  lies  for  these  words  :{e)  '^  I  will 

(e)  Harriton  ▼.  Kinfff  in  error,  Y  Taunt.  431  'fP09t,  1264. 


To  char^  a  person  with  intent  to  commit  a  crime,  is  not  actionable.  3tKu  t.  /r^ 
4  Scam.  30.  Words  spoken  in  merriment  or  jest,  withoat  malice,  ere  not  actionable.  lb. 
Words  spoken  through  mere  heatof  passion,  if  actionable  at  all,  maj  be  giren  in  evideBce 
in  mitigation  of  damages.  lb.  £Ue  y.  Ferrit^  Anthon,  23 ;  JPKee  t.  /nyoOf ,  4  Sesm.  30; 
Hammond's  N.  P.  288. 

A  corporation  aggregate  may  maintain  an  action  for  a  libel  for  words  pablisbed  of 
them  concerning  their  trade  or  business,  by  which  thej  have  suffered  special  duaiie. 
Trenton  Ins»  Co.  v.  Perrine^  3  Zab.  402.  In  alleging  special  damage,  it  is  not  tlwaji 
necessary  to  name  the  customers  whose  business  has  been  lost  by  the  defamatioo.  lb. 

(1)  In  Broker  t.  Coffin^  6  Johns.  Rep.  188,  the  court  said  that,  after  the  fiilksteoB- 
sideration,  they  had  adopted  the  following  as  the  safest  rule,  and  which,  as  thejthoagbt, 
was  warranted  by  the  cases  :  "  In  case  the  charge,  if  true,  will  subject  the  party  cbvged 
to  an  indictment  for  a  crime  involving  moral  turpitude,  or  subject  him  to  an  in&moas 
punishment,  then  the  words  will  be  in  themselves  actionable."  In  this  case  Uw  vordj 
were  "she  is  a  common  prostitute;"  and  by  statute  common  prostitutes  are  liable  to  be 
committed  to  the  house  of  correction,  to  be  kept  at  hard  labor  for  sixty  daji.  Tbe 
above  definition  was  intended  to  exclude  these  words,  which  were  holden  not  to  be 
actionable.  And  the  court  remarked  that  if  these  words  were  to  be  held  actionable,  it 
would  be  necessary  to  sustain  the  action  in  favor  of  every  person  charged  with  aojkiad 
of  disorderly  conduct  prohibited  by  the  same  statute  and  subject  to  the  samepaoisb- 
ment,  such  as  skill  in  physiognomy,  or  pretending  to  tell  fortunes,  Ac.  It  wis  boldea 
actionable  within  the  above  definition,  to  charge  a  woman  with  taking  medicine  to  kill 
and  thereby  killing,  a  bastard  child  with  which  she  was  pregnant.  Widrig  t.  (^er,  13 
Johns.  Rep.  124;  Demartat  v.  ffarinffj  6  Cow.  76. 

Tbe  rule  in  Broker  v.  Coffin  is  approved  in  Alabama,  and  the  test  of  being  indictsbie 
and  of  involving  moral  turpitude,  has  there  been  applied  to  sustain  an  action  for  slander 
where  the  offence  was  indictable  only  by  statute,  and  was  punishable  by  fine  and  sot  bj 
infamous  punishment,  but  was  morally  base  and  wicked.  Cohum  v.  Hovardj  Minor, 93; 
Perdue  v.  Burnett,  lb.  138 ;  and  is  again  approved  in  EUlhotue  v.  Peek^  2  Stew,  i  Port 
395 ;  Johnson  V.  Morron^  9  Porter,  625.  The  same  case  and  rule  have  been  approred 
and  adopted  in  New  Jersey,  Delaware,  Michigan,  Georgia  and  Pennsylvania ;  JT^'w*  v- 
Ludlum, 
68, 

Rawle, 

and  in  Pennsylvania,  it  has  been  decided  that  the  imputation  of  an  offence,  remonog 
land-marks,  which  was  punishable  by  pecuniary  penalty  only,  but  was  of  an  iQ&moos 
character,  was  actionable.  Todd  v.  Roughs  10  Serg.  k  Rawle,  18,  22.  In  SoatbCtf<}- 
lina,  also,  although  the  test  of  infamous  punishment  was  mentioned  isiHwvd'f'^^ 
pheneonj  2  Mills,  Const.  R.  408,  the  definition  in  Brooker  v.  Coffin  is  adopted  in  G*^- 
Shelton,  3  Richardson,  243.  The  same  test  seems  to  prevail  in  Massachusetts,  loifs^ 
T.  Parriehy  8  Pick.  384,  the  court  said,  *' whenever  an  offence  is  charged  which,  u 
proved,  may  subject  the  party  to  a  punishment,  though  not  ignominious,  bnt  which  [!-(• 
the  offence  as  it  seems,]  brings  disgrace  upon  the  party  falsely  accused,  snch  u  aceo' 
sation  is  actionable.  And  in  Dannell  v.  Pitke^  11  Metcalf,  551,  it  is  saidi  that  wordj.to 
be  actionable  in  themselves,  must  charge  "some  crime  or  offence,  punishable  bjltv. 
In  Indiana,  they  do  not  seem  to  have  decided  between  Mr.  Starkie's  rale  "^|^'? 
Brooker  v.  Coffin.  In  *ome  cases  they  have  gone  upon  both ;  Wilcockt  t.  Edweret.^ 
Blackf.  183  ;  in  others  the  latter  criterion  seems  to  be  adopted.  Baye  v.  AUe^y  3  Id.  ^^' 
In  New  Hampshire,  the  imputation  of  a  crime  punishable  bylaw ;  Jenneyf.  Clmt^.^^ 
N.  Hamp.  52,  57  ;  and  in  Maryland,  of  <<a  crime  which  subjects  the  pUintiff  to  V^' 
ment,"  Shuly  v.  Bigge^  2  Har.  k  Johns.  363,  is  stated  to  be  the  test.  In  tbe  Ute  Eof 
lish  cases  similar  language  is  used  ;  the  words,  to  be  actionable,  must  impute  a  ciinio 
offence,  says  Aldereon,  B.,  in  Hemingy.  Power,  10  M.  k  W.  664,  570;  that  is,  the  w<w 
if  true,  must  be  such  that  the  plaintiff  would  be  guilty  of  a  criminal  offence;  ^dn 
JSdtall  V.  RuseeU,  6  Scott's  N.  R.  801 ;  S.  C,  2  Dowl.  N.  S.  641,  it  is  said  to  be^ 
known  that  words  are  not  actionable  unless  they  impute  some  crime  or  indicubtf 
offence.     1  Amer.  Lead.  Cas.  109,  2d  ed.;  87,  4th  ed.,  1857. 

**  It  is  a  matter  of  some  surprise  that  at  this  day  there  should  remain  so  much  n^ 
tainty  in  the  books  as  to  what  class  of  words  are  and  what  are  not,  in  tbemselTes^^ 
derous:     Some  of  the  old  cases  hold,  that  to  charge  a  person  with  an  indictable  oftve 
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take  him  to  Bow  Street,  on  a  charge  of  forgery."  In  an  action  for 
words,  the  words  proved  were,(c2)  ^' He  is  a  thie^  for  he  has  stolen  my 
beer."  It  appeared  in  evidence,  that  the  defendant  was  a  hrewer,  and 
that  the  plaintiff  had  lived  with  him  as  servant :  in  the  course  of  which 
service  he  had  sold  heer  to  different  customers  of  the  defendant,  and 
received  money  for  the  same,  which  he  had  not  duly  accounted 
for.  Lord  Kenyony  *C.  J.,  directed  the  jury  to  consider  [*1256] 
whether  these  words  were  spoken  in  reference  to  the  money 
received,  and  unaccounted  for,  by  the  plaintiff,  or  whether  the  defen- 
dant meant  that  the  plaintiff  had  actually  gtolen  beer;  for  if  they  re- 
ferred to  the  money  not  accounted  for,  that  being  a  mere  breach  of 
contract,  so  far  explained  the  words  ^Hhief,"  as  to  make  it  not  actionable. 
Thus,  if  a  man  says  to  another,  ^<  You  are  a  thief,  for  you  stole  my 
tree,"  it  is  not  actionable,(e)  for  it  shows  he  had  a  trespass,  and  not  a 
a  felony,  in  his  contemplation.  Y.  for  defendant.  See  also  Thompson 
T«  Bemardj  1  Oampb.  48,  to  the  same  effect.(l)    The  rule  which  at  one 

(d)  ChritHe  T.  CoweU^  Peake,  N.  P.  G.  4.  (e)  Cro.  Jac.  114;  BaU.  N.  P.  5. 

la  slanderous ;  but  this  clearly  cannot  be  the  true  test.  It  is  no  slander  to  say  of  a  man 
that  he  has  committed  an  assault  and  battery.  And  so  we  may  charge  the  commission 
of  many  other  offences,  indictable  as  well  at  common  law  as  by  statute,  and  yet  incur 
no  legi^  liability.  There  is,  perhaps,  no  rule  more  jnst  and  reasonable  than  that  laid 
down  in  Brooher  v.  Coffin^  6  Johns.  R.  188,  and  I  am  inclined  to  adopt  it,  though  its 
application  may  make  the  same  words  (a  charge  of  fornication,)  slanderous  under  our 
statute,  which  were  not  in  that  case  so  considered  under  the  New  York  act.  The 
court,  in  that  case,  say  in  substance,  that  the  decisions  are  so  loose  and  contradictory,  as 
to  afford  no  distinct  rule ;  and  that  they,  therefore,  upon  the  fViUest  consideration,  adopt 
this  rule  as  the  safest,  and  one  warranted,  as  they  think,  by  the  cases.  ^'In  case  the 
charge,  if  true,  will  subject  the  party  charged  to  any  indictment  for  a  crime  involving 
moral  turpitude,  or  subject  him  to  an  infamous  punishment,  then  the  words  will  be  in 
themselves  actionable.  This  is  a  limitation  of  the  rule  as  hud  down  in  some  of  the 
cases,  but  I  fully  concur  in  the  remark  of  Justice  Oibaotiy  who  says,  3  Serg.  k  R.  255, 
the  distinction  laid  down  in  this  case,  in  New  York,  appears  to  be  a  sound  one,  and  to 
be  founded  in  reason  and  good  sense.  I  am  aware  that  there  are  modern  cases  which 
lay  down  the  rule  in  broader  terms  ;  as  in  Miller  y,  Faruhy  8  Pick.  (Mass.)  R.  384,  where 
it  was  held  that  words  are  actionable  if  they  charge  an  offence  which,  if  proved,  may 
subject  the  party  to  a  punishment,  though  not  ignominious,  but  which  brings  disgrace 
Tipon  the  party  falsely  accused.  This  is  the  opinion  of  a  very  enlightened  court ;  but 
-whatever  may  have  been  its  justice  as  applied  to  the  words  then  under  consideration,  (a 
charge  of  fornication,)  I  cannot  help  thinking  that,  as  a  general  rule,  it  lacks  limit  and 
precision. 

The  words  ignominious  or  infamous  punishment  have  a  known  and  definite  meaning 
in  law.  Mutilation,  whipping,  branding,  pillory,  hard  labor  in  the  house  of  correction 
or  otherwise,  and  the  stocks,  are  of  this  character.  1  Chitty,  G.  L.  600 ;  4  Black.  377. 
But  what  species  of  oflfence  or  punishment  brings  disgrace  with  it,  may  vary  according 
to  the  judgments  of  those  who  pass  upon  the  question.  Cudgel  play,  fisticuff  and  duelling 
are  disgraceful  in  the  eyes  of  some,  though  honorable  in  the  eyes  of  others.  So  a  pun- 
ishment for  one  of  these  offences  by  imprisonment  merely,  and  in  most  cases  does,  in 
the  eye  of  the  world,  bring  disgrace  with  it,  though  it  is  not  legally  infamous.  The 
mle  adopted  in  New  York  is  expressed  with  precision.  The  offence  charged  must  be  a 
crime  involving  moral  turpitude,  or  subject  to  infamous  punishment."  M^Cuen  y.  Lud- 
Itanj  2  Harrison,  17,  per  Dayiofij  J. 

(1)  So  where  the  words  laid  were  '*  you  are  a  thief,"  and  the  words  proved  "  you  are  a 
thief,  you  stole  hoop-poles  and  saw-logs  from  off  Delancy's  and  Judge  Myers's  land,"  and 
the  witnesses  who  proved  them  said  they  supposed  the  words  alluded  to  the  cutting  of 
standing  timber,  but  they  did  not  know  the  defendant's  meaning.  The  judge,  on  this 
evidence,  left  it  to  the  jury  to  decide  whether  it  was  meant  to  charge  a  felony  or  only  a 
trespass.  And  on  motion  for  a  new  trial,  the  jury  having  found  a  verdict  for  the  defend- 
ant, the  court  held  that  it  was  properly  left  to  the  jury  to  determine  whether  a  felony  or 
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time  preTaile<l,(/)  that  words  are  to  be  understood  in  mitiari  sensu,  kas 
been  long  ago  superseded,  and  words  are  now  construed  by  courts,  aa 
the  J  always  ought  to  have  been,  in  the  plain  and  popular  sense  in  which 
the  rest  of  the  world  naturally  understand  them.(l)    In  an  action  for 
words,  it  was  stated  in  the  declaration,(^)  that  the  plaintiff  had  lived 
among  the  neighbours  with  credit  and  reputation,  and  without  being 
suspected  of  felony,  and  that  the  defendant,  in  order  to  charge  him  with 
the  crime  of  felony,  falsely  and  maliciously  spoke  of  the  plaintiff  these 
false,  malicious  and  scandalous  words,  viz.  ''that  the  plaintiff  was  in 
Winchester  gaol,  and  was  tried  for  his  life,  and  would  have  been  hanged, 
if  it  had  not  been  for  Abraham  Legat,  for  breaking  farmer  Atkin's 
granary  and  stealing  his  sacks."     Plea,  N.  G.     After  verdict  for  plain- 
tiff; it  was  moved,  in  arrest  of  judgment,  that  the  words  did  not  import 
any  guilt  in  the  plaintiff,  being  only  a  narrative  of  what  passed  on  the 
trial,  and  rather  tended  to  show  the  plaintiff  was  cleared  by  the  evidence 
of  Legat,  than  that  he  was  guilty  of  any  crime  for  which  he  deserved 
'    to  be  hanged.     But  per  Lord  Hardwicke^  0.  J.     ''The  construction 
now  made  upon  actions  for  words  is  very  different  from  what  it  was 
formerly.    Judges,  anciently,  to  discourage  little  frivolous  actions,  used 
their  utmost  endeavour  to  explain  away  the  most  opprobrious  words: 
but  this  was  certainly  wrong ;  and  as  the  character  and  repntation  of 
mankind  is  under  the  protection  of  the  law,  as  well  as  their  estates,  we 
ought  to  do  equal  justice  to  both,  and  take  care  that  neither  the  one  nor 
the  other  are  injured.     The  question  then  is,  whether  the  words  spoken 
do  import  any  slander  or  reproach,  for  which  an  action  lies.    To  say  a 
man  has  been  in  gaol  and  tried  for  his  life,  is  certainlv  scandalous:  and 
that  he  would  have  been  hanged  but  for  such  a  one,  does  naturally  im- 
port, that  he  was  saved  by  some  indirect  means.     (And  he  cited  the  case 
of  ff alley  v.  Stanton j  Oro.  Car.  268,  as  a  very  strong  authority  in  point) 
As  to  the  2nd  question,  whether  the  plaintiff  ousht  not  to  have  averred, 
that  he  was  not  in  gaol,  &;c.  ?  it  was  anciently  held,  that  such  averments 

were  necessary:  but  in  later  times,  it  has  been  holden,  tbat 
[*1257]  the  alleging  the  words  to  have  *been  spoken  falsely,  amounted 

to  such  an  averment;  and,  if  so,  the  court  must  now  take  it, 

(/)  9  East,  96. 

\g)  Carpenter  v.  Tarrant^  M.  T.,  10  Geo.  II.,  B.  R.,  MSS.,  Ga.  Temp.  Hardw.  339 ;  S,  C^ 
cited  by  Lord  EUenborongh^  G.  J.,  delivering  the  opinion  of  the  coort  in  MobertM  t  Cam-' 
deny  9  East,  97. 

trespass  was  meant.  It  was  observed,  however,  that  had  the  whole  charge,  as  made  and 
proved,  been  set  out  in  the  declaration,  and  had  this  been  a  motion  in  arrest  of  jadf^ 
ment,  it  might  have  been  well  contended  that  the  words  imported  a  charge  of  feiosj. 
Spencer^  J.  dissented  on  the  ground  that  there  was  no  proof  that  the  words  related  to 
the  cutting  of  standing  timber,  except  the  mere  imagination  of  the  witnesses,  and  that 
it  should  be  intended  &om  the  positive  charge  of  theft  that  the  hoop-polea  were  cat 
Dexter  v.  Taber,  12  Johns.  Rep.  239. 

And  even  where  the  words  are  not  accompanied  by  other  words  explaining  awav  or 
altering  their  actionable  signification,  yet  if  the  conversation  in  which  they  were  used 
was  understood  by  the  hearers  to  relate  to  a  transaction  which  shows  that  the  wordi 
were  not  intended  to  convey  an  actionable  charge,  they  are  not  actionable.  Van  Rmm- 
laer  v.  DoUy  1  Johns.  Gas.  279. 

(1)  See  Van  Vechtm  v.  Hopkinty  6  Johns.  221;  DesUer  y.  Taher^  12  Id.  240;  JTcAjn^t. 
Rohh,  20  Id.  356;  Oovham  v.  Ivet,  2  Wend.  634 ;  Gibton  T.  WiUiamgj  4  Id.  330 :  i^dtf- 
re$t  V.  Haring^  6  Go  wen,  37  ;   Walton  v.  Singleton^  7  Serg.  4  R.  450, 
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tliat  all  the  impatation  cast' on  the  plaintiff  was  false.  If  the  words 
bad  been  true,  tne  defendant  should  have  pleaded  that  specially/'  So 
where  the  defendant  said  of  the  plaintiff^^A)  that  ^*he  has  under  a  charge 
of  a  prosecntion  for  perjury,  and  that  u.  W.,  an  attorney,  had  the  at< 
tomey-generars  directions  to  prosecute  the  plaintiff/or  i^ery^ry;"  the 
defendant  pleaded  Not  Guilty.  After  verdict  for  plaintiff;  it  was  ob- 
jected, in  arrest  of  judgment,  that  the  words  were  not  actionable,  as  not 
conveying  any  opinion  of  the  speaker  upon  the  truth  of  the  charge. 
But  the  court  overruled  the  objection ;  Lord  Mlenbanmghj  C.  J.,  (who 
delivered  judgment,)  observing,  that  the  words  must  mean,  that  the 
plaintiff  was  ordered  by  the  attorney-general  to  be  prosecuted,  either 
for  a  perjury  which  he  had  committed,  or  which  he  had  not  committed, 
or  which  he  was  supposed  only  to  have  committed.  In  the  first  sense 
they  were  clearly  actionable.  In  the  second,  they  could  not  possibly 
be  understood  consistently  with  the  context.  And  if  the  defen<mnt  had 
used  the  words  in  the  last  sense,  the  jury  might  have  acquitted  him, 
according  to  the  doctrine  in  the  case  of  Oldham  v.  Peahe^  both  in  the 
Court  of  Common  Fleas,(t)  and  in  this  court.(A;)(l)  And  certainly,  if 
the  sense  of  the  defendant,  in  speakins  these  words,  had  varied  from 
that  ascribed  to  them  by  the  plaintiff,  he  might  by  specially  pleading 
bave  shown  them  not  actionable,  had  he  not  chosen  to  have  rested  the 
the  defence  merely  on  the  general  issue.  It  appeared,  therefore,  that 
these  words  must  fairly  be  understood  in  the  first  of  these  three  senses;; 
namely,  that  he  was  ordered  to  be  prosecuted  for  a  perjury,  which  hk 
had  committed  :{2)  and,  so  understood,  they  were  unquestionably  ac- 
tionable.(8)  There  are  in  the  books  various  authorities  to  show,  that 
the  understanding  of  the  hearers  is  the  rule  to  go  by.  In  a  MS.  case,. 
1  Yiner,  507,  it  is  laid  down  that  the  questicyi  is  only  what  is  under- 
Btood  by  the  hearers.  In  Fleetwood  v.  Curly y  Hob.  268,  Lord  Hohart 
says,  the  slander  and  damage  consists  in  the  apprehension  of  the 
bearers ;  and  in  Gilbert's  Cases  in  Law  and  Equity,  117,  the  rule  laid 
down  is  that  the  words  shall  be  taken  in  the  sense  in  which  the  hearers 
understood  them.(Z)(4) 

(A)  RoherU  v.  Camderij  9  Bast,  93.  (t)  2  Bl.  961,  2. 

{k)  Cowp.  27S.  (/)  See  also  Read  v.  Amhridgt^  6  0.  &  P.  308. 

(\\  See  Goodrich  y.  Woleottf  3  Cow.  231. 

(2)  See  Fox  v.  Vanderbeekf  6  Cow.  573. 

(3)  So  where  the  charge  was,  *'  my  watch  was  stolen  out  of  the  widow  HUler's  bar,  and 
I  have  reason  to  believe  that  Tina  Miller  took  it,  and  that  the  widow  MUler  (the  plain- 
tiff) concealed  it."  It  was  holden,  that  this  was  a  positive  averment  that  the  one  stole 
the  watch,  and  the  other  concealed  it.    MilUr  v.  MUUr^  8  Johns.  Bep.  74, 

l^)  It  is  actionable  to  charge  a  person  with  having  committed  a  felony  in  another  state, 
althoagh  he  is  not  punishable  here ;  for  he  might  be  demanded  as  a  fugitive  from  justice ; 
but  the  right  of  the  plaintiff  to  maintain  the  action  does  not  depend  upon  the  question 
whether  he  is  liable  to  be  prosecuted  and  punished  for  the  crimes  charged  against  him. 
As  where  the  statute  of  limitations  has  run  against  the  criminal  prosecution,  it  is  still 
slander  to  charge  the  party  with  the  offence;  and  the  party  making  the  charge  would 
have  a  right  to  justify,  and  show  the  truth  of  his  allegation,  notwithstanding  Sie  crim- 
inal  prosecution  might  be  barred.  Per  cur.  in  Van  AfJein  v.  Wett/allf  14  Johns.  Rep.  233. 
A  charge  of  adultery  where  the  words  were  spoken  and  the  offence  alleged  to  hare 
been  committed  in  another  state  where  it  is  not  indictable,  is  not  actionable.  Barclai/ 
¥.  Thompson f  2  Penns.  148.  AUier^  if  actionable  at  common  law  or  by  statute  in  the  state 
where  spoken.  Stout  T.  Wood,  1  Blackf.  71.    A  chaige  that  defendant  in  another  state 
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In  addition  to  the  preceding  infltanees,  it  may  be  obeenred,  tbal  it  is 
actionable,  falselj  and  maliciooBly  to  speak  and  publish  of  another 
irords  which  tend  to  disinherit  him,(m)  or  to  deprive  him  of  his 
eetate,(n)n.)  or  which  slander  him  in  his  office,(o)  profe8aiony(p)  or 
trade,(Q')(2)  «•  g.j  in  speaking  of  a  justice  of  the  peace  in  the  ezeoution 

(m)  1  Rol.  Abr.  37, 1. 27.  (n)  Boia  t.  BgU,  1  Lev.  134. 

(0)  How  v.  Ptinn,  Salk.  694;  Lord  Rajm. 812, 8.  C,  \  {DoU  t.  Van  Reiu9eUur^  1  Jolms. 
Om.  330.] 

(p)  Hardwkh  ▼.  ChamdUt^  Str.  1138. 

{a)  Uptheer  y.  BtiU,  Cro.  Jac.  578,  9 ;  Jofu»  v.  LUiUr,  7  H.4  W.  423  ;  [Baekua  T.  JSiei- 
orofoA,  6  Johns.  Rep.  476 ;  Burtek  y.  Nkkerton,  17  Johns.  Rep.  217.] 

QOmmitted  larcenj,  is  actionable.  C^i  y.  Burek^  1  Blackf.  400.  In  Hmgkt  t.  Jfcrri^ 
2  Halsted,  289,  it  was  held  to  be  actionable  to  saj  of  another  that  he  commiited  per- 
jnry  in  the  court  of  another  state.     See  Shipp  y.  M*Craw,  2  Marph.  463. 

(1)  In  Buys  y.  GiUetpUy  2  Johns.  Rep.  115,  it  was  attempted  to  support  this  actiofi  fbrt 
charpre  of  adulterj  in  a  married  woman,  on  the  ground  that  if  trae,  she  would  be  sub- 
ject to  a  loss  of  dower.  The  declaration  made  no  ayerment  of  the  huaband'a  hayiiif 
lands  out  of  which  the  wife  might  be  endowed ;  and  this  was  holden  to  be  a  &tal  omis- 
sion. Bat  the  court  intimated  an  opinion,  that  the  action  might  be  maintained  for  suck 
a  charge,  with  such  an  ayerment  in  the  declaration. 

In  an  action  of  slander  for  words  imputing  unchastity  to  the  plaintiff,  the  jniy  w«f 
instructed  that  the  rule  with  respect  to  damages  was,  to  giye  such  aa  were  commnso- 
rate  with  the  injurj  sustained  by  the  acts  charged  and  prored  against  the  defendant; 
that  if  the  plaintiff  was  an  innocent  and  yirtuons  female,  and  her  character  had  been 
destroyed  by  the  slanders  of  the  defendant  and  others,  they  might  giye  liberal  daasages ; 
but  if  the  plaintiff  had  so  destroyed  her  character,  by  her  own  lewd  and  diasolote  conduct 
as  to  have  sustaioed  no  ii^nry  from  the  words  spoken  by  the  defendant,  thej  might  gire 
only  nominal  damages.  Held,  that  this  was  not  a  misdirection.  ^Unt  r.  Ciarie,  13 
Conn.  361.  Slander  lies  for  charging  an  unmarried  womau  with  incontlnanea,  wbeie 
special  damage  is  alleged  and  proved.  And  the  loss  of  the  hospitality  of  friends  will 
support  the  allegation.  Williamt  y.  HOI,  19  Wend.  305 ;  JF\dler  y.  Tamay,  16  Barb.SS. 
To  say  of  a  woman  that  "  she  was  kept  by  a  man,*'  is  actionable  as  a  slander  under  that 
act.  lb.  Action  of  slander  brought  by  A.  and  Mary  A.,  his  wife,  for  the  following  words 
charged  to  have  been  spoken  of  the  wife,  and  of  and  concerning  her  character  for  chas- 
tity:  *'  Have  you  heard  that  B.  was  huntii^  up  a  story  in  circulation  about  G.  and  Harj 
A.,  (meaning,  Ac.,)  being  seen  in  the  woods  together?''  "  I  saw  them  in  the  woods 
together  myself,"  ko,  "  If  yon  had  seen  what  I  haye,  you  would  feel  satisfied  in  year 
mind ;  Qod  knows  and  I  know  that  they  are  intimate."  Thereby  m^^ning  that  said 
Mary  had  been  guilty  of  adultery  with  C.  Held,  that  the  words  were  not  actionable 
unless  they  were  spoken  in  a  conversation  about  the  wife's  character  for  chastity.  Bktd 
y.  Stanley^  6  Blackf.  169.  To  publish  falsely  and  maliciously  of  a  woman  that  she  **•  hsd 
a  child,"  with  the  intention  of  charging  her  of  having  been  guilty  of  fornication,  is 
actionable  under  the  Missouri  statute  of  1833.  Moberly  y.  Pretton,  8  Mis.  462.  It  is 
actionable  in  Kentucky  to  charge  a  woman  with  adultery.  SmalUy  y.  AfulenotL,  2  Konr. 
56.  So  also  in  Ohio ;  but  otherwise  of  a  man.  WiU<m  r.  Robins,  Wriglit,  40.  The 
words  which  amount  to  a  charge  of  incontinency,  and  for  which  an  action  of  slander  is 
given  to  a  woman  by  the  North  Carolina  act,  of  1808,  fRev.  stat.  e.  110,)  mnat  import 
not  merely  a  lascivious  disposition,  but  the  criminal  met  of  adultery  or  fomkatiBB. 
JtBraygr  y.  HUl,  4  Iredell,  136. 

(2)  To  charge  a  professional  man  with  ignorance  or  want  of  skill  in  relatkm  to  a  psr- 
tieular  case  or  business  is  not  actionable.  Contra^  Sumner  y.  OUey,  7  Cowen,  257.  Tbe 
law  only  gives  an  action  for  words  that  affect  a  man's  credit  in  his  profession^  as  chaif- 
ing  him  with  ignorance  or  want  of  skill  in  general,  or  want  of  integrity  either  in  gcacftl 
or  in  particular.  It  is  not  actionable  to  say  of  a  physician, "  he  is  a  two-penny  bleeder." 
Foster  y.  SmaU^  3  Whart.  138 ;  Foot  y.  Broum^  8  Johns.  Rep.  64.  See  p.  1260,  note  (3K 
Mott  y.  Comtfocky  7  Cowen,  654.  In  Sewall  y.  Catlin,  3  Wend.  291,  it  was  laid  down  tbtt 
any  words  which  in  common  acceptation  imply  a  want  of  credit  or  responsibili^,  whei 
spoken  of  a  merchant^  are  actionable.  See  Dama  v.  Davity  1  Nott  k  U*C.  2^.  To  ctO 
a  clerg}'man  a  drunkard  is  actionable.  M^MiUan  y.  Birek,  1  Binney's  Rep.  178.  So  t^ 
impute  incontinency  to  a  clergyman.  Demarett  y.  Harmgy  6  Cowen,  76.  To  cliax^  s 
counsellor  of  law  with  offering  his  services  to  his  client  in  order  to  diynlge  his  seciettr 
is  libellous.    Rig^a  y.  DmUton,  3  Johns.  Cas.  198.    The  words,  '<  he  is  not  a  sasa  af 
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of  his  office,  to  say  that  ^' He  is  a  rascal,  avinain,  and  a  liar/' 
*is  actionable;  for  the  words  import  a  charge  of  acting  cor-  (]*1258] 
mptly  and  partially. (r)(l)  Saying  of  a  churchwarden,  "He 
is  a  cheat,(«)  and  cheated  the  parish  of  47.,  and  notwithstanding  I  have 
ffiyen  him  a  receipt  upon  his  bill  of  92.  1«.,  expended,  it  was  a  false 
tiling,  and  I  never  received  more  than  52.  of  the  92.  1«."  But  words 
imputing  to  a  churchwarden  that  he  stole  the  parish  bell-rope8,(f)  are 
not  actionable ;  the  possession  of  the  bell-ropes  being  in  him.  W  ords 
of  an  innkeeper,  imputing  insolvency,  were  holden  to  be  actionable; 
although,  at  the  time  they  were  8poken,(t£)  an  innkeeper  was  not  subject 
to  the  bankrupt  laws.  For  slander  of  this  kind  an  action  may  be 
brought  before  any  injury  has  been  sustained,  in  consequence  of  the 
words  having  been  spoken.  From  the  nature  of  the  words,  the  law 
implies  the  injury ;  hence  such  words  are  said  to  be  actionable  in  them- 
selves. (2) 

To  maintain  an  action  for  slander  of  title,  there  must  be  malice  either 
express  or  implied.  (2;)  Hence,  where  a  person,  thinkine  he  had  a  right 
to  recover  possession  of  a  term  for  some  misconduct  of  nis  tenant,  and 

SA$ton  V.  BlagTav4^  Str.  61*7 ;  Lord  Raym.  1369,  S,  C, 
FhiU^M  T.  Barritanj  G.  B.,  HU.  Geo.  II.,  on  motion  in  arrest  of  judgment,  Lord 
Sing's  MSS.  p.  44. 

m  Jaek9on  v.  AdamSj  2  Bingh.  N.  G.  402  ;  2  Sc.  599. 
?tf^  WhUtmgUm  y.  Oladwm^  6  B.  &  0.  ISO. 
(z)  Hargtaivt  ▼.  Lt  Breton^  4  Borr.  3422. 

-  -  -  -       ■  .  .  ■ 

integrity  and  is  not  to  be  trusted;  he  wiU  take  feer  on  both  sides  of  a  cause,"  spoken  of 
a  lawyer  as  state's-attomey,  are  actionable.  Chipman  y.  Cook,  2  Tyler,  456.  To  say  of 
an  attorney  or  eonnsellor  in  a  particular  suit,  "  he  knows  nothing  about  the  suit ;  he 
wUl  lead  you  on  until  he  has  undone  you,''  is  not  actionable  without  alleging  special 
damage.  Fool  y.  Brown^  8  Johns.  64.  Words  charging  malpractice  on  a  sheriff,  are 
actionable.  Dole  y.  Van  Renstelaer,  I  Johns.  Gas.  330.  To  say  of  one,  ^*  he  is  a  damned 
rogue,"  is  not  actionable  unless  spoken  of  him  in  his  official  capacity,  as  "  squire." 
Oikley  y.  Fanington^  lb.  129.  An  action  will  not  lie  for  words  spoken  by  a  party  in  his 
defence.  In  the  course  of  a  trial.  Badgley  y.  JBedgee,  1  Penn.  233.  Galling  a  preacher 
''  a  drunkard,"  is  slanderous  in  Pennsylvania.  McMillan  y.  Birehy  1  Blnn.  178.  But  the 
words  must  be  spoken  of  the  person  in  relation  to  his  office ;  if  spoken  of  him  as  an 
indiyidual,  they  are  not  actionable.  Oakley  y.  Fatringion^  1  Johns.  Gas.  129.  In  a  con* 
vwsation  as  to  the  plaintiff's  professional  skill,  the  defendant  called  him  "a  damned 
rascal."  These  words  under  the  circumstances  were  held  to  be  actionable  without  special 
damages  laid  in  the  declaration.  Brown  y.  iftnu,  2  Rep.  Gon.  Gt.  235.  Words  charging 
a  physician  with  being  "  so  steady  drunk  that  he  cannot  get  business  any  more,"  are  not 
actionable.    Anonymous,  I  Ham.  83,  note. 


(1)  See  p.  1260,  note  (3),  and  p.  1258,  note  (1). 
(2)~ 


Words  may  be  actionable,  although  the  expression  is,  "  /  heliev6y"  kc.  Buhler  y. 
SieeveTj  2  Whart.  313.  Maliciously  to  charge  another  with  haying  wilfully  burnt  a 
Bchool-house,  the  property  of  another,  is  per  ee  actionable.  Jones  y.  Hungerfordj  4  Gill 
A  J.  402 ,'  HDNeal  y.  Woods^  3  Blackf.  485.  So  also,  to  charge  a  postmaster  with  embez- 
zlement of  moneys  and  letters.  Hays  y.  AUen^  lb.  408.  So  also  to  charge  a  person  with 
stealing  articles  of  dress  from  the  body  of  a  drowned  person.  Wonson  y.  Sayward, 
13  Pick.  402.  So,  ^  Who  gave  you  orders  to  feed  my  straw  to  your  cattie?"  "  You  did' 
take  it,  for  it  could  be  seen  at  the  back  of  my  bam."  "  Tou  fodder  your  cattle  on  my 
straw.  What  have  you  done,  you  old  scoundrel  ?  Tou  haye  made  a  slaughter-house  of 
my  bam,  and  are  acting  dishonestly  in  every  thing  you  are  doing  about  the  place." 
M^Kenwm  v.  Oreer,  2  Watts,  352.  Where  defendant  referred  to  an  affidavit  made  by 
plaintiff,  and  said,  "  to  this  affidavit  there  stands  opposed  the  oaths  of  two  respectable 
men,  and  I  would  ask  people  to  name  the  offence  of  which  he  is  guilty.  In  law  it  would 
be  called  perfuryj"  and  it  appeared  the  affidavit  was  before  the  prothonotary  in  vaeaHan  ; 
held  actionable.    I>iford  v.  MUler,  3  Penns.  103.    See  p.  1260,  note  (3). 
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hearing  that  the  term  was  to  be  sold,  went  to  the  auction  and  said, 
vendor  could  not  make  a  title;  it  was  holden,  that  an  action  cottld  not 
be  maintained,  there  being  no  proof  of  malice.(y)  So  the  attoniey(2) 
of  a  party  claiming  title  to  premises  put  up  for  sale,  is  not  liable  to  an 
action  for  slander  of  title,  if  he,  bond  fide,  though  without  authority, 
makes  such  obiections  to  the  seller's  title,  as  his  principal  would  hare 
been  authorized  in  making.  Malice  and  special  damage  must  be  alleged 
and  proved.     See  po9tj  p.  1259,  Malachy  v.  Saper. 

In  Harwood  v.  sir  J.  A$tley^  in  error,  1  Bos.  &  Pul.  N.  R.  47;  it 
was  contended,  that  an  action  could  not  be  maintained,  because  tlie 
words  were  alleged  to  have  been  spoken  of  the  plaintiff,  (below,)  as  a 
candidate  to  serve  in  parliament;  but  it  was  holden,  that  the  words 
being  actionable  in  themselves,Q)  it  is  quite  immaterial  whether  thejvere 
spoken  of  the  plaintiff  as  candiaate  or  not.  K  the  plaintiff  has  sustained 
any  special  damage  in  consequence  of  ^words  actionable  in 
[^^1259]  themselves  having  been  spoken,(a)  and  seeks  to  recover  a  com- 
pensation for  it,  such  special  damage  must  be  stated  in  tbe 
declaration,  with  as  much  certainty  as  the  subject-matter  is  capable  of, 
in  order  that  the  defendant  may  be  sufficiently  apprized  of  the  nature 
of  the  case  which  is  intended  to  be  proved  against  him,  and  conse- 
quently be  prepared  to  meet  it.  Where  the  words  charged  the  plainti^ 
a  horse-dealer,  '^with  privately  stealing  certain  horses  sold  by  him," 
and  consequently  were  actionable ;  after  proving  the  words,  the  plaintif  s 
counsel  applied  to  be  admitted  to  give  general  evidence  of  loss  of  custo- 
mers, but  was  denied.(i) 

By  the  stat.  21  Jac.  1.  c.  16,  s.  8,  *^  Actions  on  the  case  for  tfonb 
must  be  commenced  and  sued  within  two  years  next  after  the  w(h^ 
spoken."  But  by  sect.  7,  ^* Infant,  feme-covert,  nan  campat  m^i^ 
person  imprisoned  or  beyond  sea,  may  sue  within  two  years  after  tlie 
removal  or  their  respective  disabilities." 

Of  Wordi  not  aetionabk  in  them9elve$.  —Words  not  actionable  in 
themselves  may  become  so,  by  reason  of  some  special  damage  vcm^ 
from  them,  e.  jr.,  if  a  person  say  to  a  woman,  "  You  are  a  whore,' 
whereby  she  loses  her  marriage,(e)(2)  or  a  substantial  benefit  arisog 
from  the  hospitality  of  friends.((2)(8)     So  if  a  person  slander  the  tide 

(y)  Smith  ▼.  Spoimer,  3  Taunt.  246.    See  also  Pitt  v.  i>on<HMm,  1  M.  4  S.  639. 
\i)  WaUM  ▼.  lU^noltU,  U,  4  Malk.  1. 

(a)  OMre  ?.  BriUon^  BuU.  N.  P.  7 ;  ffatk$way  ▼.  Jiewman^  B.  R.  Middlesex  Sittings, '«>' 
17,  1804,  8.  P.,  per  Lord  EUmborough^  G.  J. 

Waterhou$e  r.  001^  coram  BulUr^  J,  Lancaster  Lent  Ass.  1790,  Holioyd,  MSS. 
1  Rol.  Abr.  36, 1.  16. 
t)  Moore  ▼.  Meaghtr^  in  error,  Bxch.  Ghr.  1  Taunt.  39. 

(1)  The  words  charged  the  plaintiff  (below)  with  having  murdered  hii  ft^ 
*<  Words  are  actionable  when  spoken  of  one  in  an  office  of  profit,  which  maf  probftUj 
occasion  the  loss  of  his  office,  or  when  spoken  of  persons  touching  their  '^^^Pf^Ij^ 
tessions,  trades,  and  business,  and  do  or  may  probably  lead  to  their  damage*"  P^  ^ 
Qraiy^  0.  J.,  in  Orulow  r.  Borne,  3  Wils.  186. 

(2)  See  Moodjf  t.  Baker,  6  Cow.  361.  ^ 

(3)  Calling  a  married  woman  or  a  single  one  a  whore  is  not  actionable,  ^'^^^'^Jg^ 
cation  and  i^ultery  are  subjects  of  spiritual,  not  temporal,  censures.  Lord  Bajn.  I0<'^ 
except  in  the  city  of  London,  by  reason  of  the  custom  there  to  cart  whores,  1  ^^^^ 
13.  But  there  the  words  must  charge  that  she  was  a  whore  in  London ;  it  is  notnio"^ 
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of  another,  whereby  he  is  prevented  from  selling  his  estate  :{e)  but  in 
these  cases,  it  is  incumbent  on  the  party  injured,  not  only  to  state  and 
prove  the  speaking  of  the  words,  but  also  the  particular  injury  which 
ne  has  sustained ;  because,  the  words  not  *being  actionable  in 
themselves,  the  special  damage  is  considered  as  the  gist  of  the  [*1260] 
action.(/)(l)  It  must  also  appear,(^)  that  the  special  damage 
was  the  legal  and  natural  consequence  of  the  words  spoken;  for  an 
illegal  consequence,  vtz.j  a  tortious  act,  will  not  be  sufficient.  In  slander 
for  words  uttered  of  the  plaintiff  to  her  employer,  who  stated  that  she 
dismissed  the  plaintiff  from  her  service,  not  because  she  believed  the 
words,  but  because  she  was  afraid  she  would  offend  her  landlord,  by 
keeping  her;  it  was  holden,(A)  the  special  damage  being  the  conseouence 
of  the  words  used,  the  action  was  maintainable ;  the  court  could  not 
speculate  on  the  motives  of  witnesses.  And  per  Patteson^  J.,  it  is  i^ot 
like  Vicars  v.  WilcockSy  because  here  the  whole  cause  of  the  special 
damage  proceeds  from  the  defendant  himself;  nothing  is  done  by  any 
other  person.  Two  persons  cannot  join  in  an  action  for  slanderous 
words  spoken  of  them,(t)  for  the  injury  which  the  one  sustains  by  the 
slander  is  not  an  injury  aone  to  the  other.(2)  But  if  defamatory  words 
be  spoken  of  partners  in  trade(i)  whereby  they  are  injured  in  their 
trade,  a  joint  action  will  lie  at  the  suit  of  the  partners,  although  the 
words  be  actionable  of  themselves.     It  is  actionable  to  republish  any 

(e)  Lowe  t.  ffarewood^  Sir  W.  Jones,  196 ;  Cro.  Gar.  140,  recognised  in  Malachy  y. 
Sop^i  3  Biogh.  N.  0.  383 ;  3  Scott,  736. 

(/)  Browne  Y.  Gibbons,  Salk.  206. 

(ff)  Vieare  y.  WUeocke,  8  East,  1.  See  KeUy  y.  Pariingion,  5  B.  4  Ad.  645 ;  3  Key.  k 
M.  117. 

[k)  Caroline  JB^kt  y.  Gibbt,  1  A.  4  £.  43  ;  3  Ney.  4  M.  467. 
t)  Dyer,  19,  a.,  pi.  112. 

[k)  Cook  and  another  y.  BaUhdLor,  3  Bos.  k  Pal.  150. 

if  the  declaration  merelj  allege  that  she  resided  in  London.  RoherUon  y.  Powell^  B.  R. 
Sittings  at  Serjeant's  Inn,  before  H.  T.  67  Geo.  III.  Action  for  caUing  plaintifiTs  wife  a 
whore  in  Londoii,  suggesting  the  custom  of  London  to  cart  whores,  plaintiffs  were  non- 
suited for  want  of  proving  the  custom.  Lord  Mansfield  said,  he  could  not  talce  notice 
of  such  custom,  unless  proved.  No  proof  of  it  could  be  got  from  the  town  clerli's  ofSce; 
and  it  was  then  said  that  no  proof  of  it  had  ever  been  giyen  so  as  to  maintain  such 
actions  out  of  the  citj  courts,  but  that  in  the  citj  courts  they  would  take  notice  of  their 
own  custom.  StainUm  et  Ux,  y.  Jonet,  Sittings  after  Mich.  Term,  at  Guildhall,  coram 
Lord  Mansfield,  1782,  MS.  Where,  however,  fornication  is  punishable  bj  indictment,  it 
becomes  actionable  to  impute  the  offence  to  another.  As  in  Connecticut,  Frubie  y. 
fbwUry  2  Conn.  Rep.  707.  In  Pennsjlvania,  Andra  y.  Koppenhea/er,  3  S.  &  R.  261.  It 
ia  held  also  to  be  actionable  to  charge  the  plaintiff  with  having  committed  fornication, 
although  the  declaration  avers  that  the  plaintiff  was,  at  the  time  of  uttering  the  words, 
a  married  man.  Walton  y.  Singleton,  7  Id.  461.  In  South  Carolina,  the  rule  seems  to  be 
the  same  as  in  England.  W.  v.  /.,  2  Nott  k  M*Cord,  204.  And  so  it  was  in  Kentucky, 
JBlUott  y.  AUeberry,  2  Bibb,  473,  until  the  act  of  1811.  Morris  v.  Barhl^,  1  Littell,  64. 
See  M^Oee  v.  Wilton,  6  Id.  187.  In  Massachusetts,  to  charge  an  unmarried  female  with 
fornication,  is  ac^onable.  Miller  v.  Paritk,  8  Pick.  385.  In  slander  for  calling  plaintiff 
a  whore,  evidence  is  not  admissible  to  prove  her  a  thief.  Smith  y.  Buckecker,  4  Rawle, 
295.     See  ante,  p.  1267,  note  (1),  and  cases  there  cited. 

(1)  And  where  the  words  are  not  actionable,  no  evidence  will  be  admitted  of  a  general 
loss  of  reputation,  but  only  of  the  particular  damage  laid  in  the  declaration.  Herrick  y. 
Le^iman,  10  Johns.  201. 

(2)  Slander  of  the  husband,  and  slander  of  the  wife,  cannot  be  joined  in  the  same 
action.  Ebereol  y.  Krug,  3  Binn.  555.  See  Olaes  v.  Stewart,  10  S.  k  R.  222  ;  Penttre  y. 
England^  1  M'Cord,  14. 
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ftlander  inyented  bj  another,(J^  unless  the  republication  be  accompanied 
by  a  disclosure  of  the  author  s  name,  and  a  precise  statement  of  the 
author's  words,  so  as  to  enable  the  party  injured  to  maintain  an  auction 
against  the  author.(l^  This  disclosure  and  statement  must  be  made  at 
the  time  of  republishing  the  slander;  for  it  will  not  avail  the  defendant 
to  make  it  for  the  first  time  in  pleading  to  an  action  brought  by  the 
party  injured;  and  according  to  Hclroyd^  J.,  in  Lewis  y.  Walter^  4  B. 
h  A.  914,  the  republication  must  be  on  a  fair  and  justifiable  occasaon; 
and,  according  to  Bayler/j  J.,  in  M^Pher$on  y.  Daniel9j{m)  the  defen- 
dant must  show  also,  that  he  belieyed  it  to  be  true.(2^  In  that  case, 
which  was  an  action  for  words  spoken  by  the  plaintiff  m  his  trade,  im- 
porting a  direct  assertion  made  by  defendant,  that  the  plaintiff  wis 
msolyent ;  the  defendant  pleaded  that  one  T.  W.  spoke  and  published 
to  the  defendant  the  same  words,  and  that  the  defendant,  at  the  time  of 
speaking  and  publishing  them,  declared  that  he  had  heard  and  been 
told  the  same  from  and  by  the  said  T.  W. ;  it  was  holden,  upon  de- 
murrer, that  the  plea  was  bad:  first,  because  it  did  not  confess  and  avoid 
the  charge  made  in  the  declaration,  the  words  in  the  declaration  im- 
porting an  unoualified  assertion  made  by  ^defendant,  and  the 
[*1261]  words  in  the  plea  importing  that  the  defendant  mentioned  the 
fact  on  the  authority  of  T.  W.  Secondly,  because  the  plea 
did  not  give  the  plaintiff  any  cause  of  action  against  T.  W. ;  inasmuch 
as  it  did  not  allege  that  T.  W.  spoke  the  words  falsely  and  maliciously. 
Thirdly,  because  it  is  no  answer  to  an  action  for  oral  slander,  for  a  de- 
fendant merely  to  show  that  he  heard  it  from  another,  and  named  the 
person  at  the  time,  without  showing  also  that  he  believed  it  to  be  true, 
and  that  he  spoke  the  words  on  a  justifiable  occasion. 

From  the  preceding  remarks  it  appears,  that  falsehood  and  malice, 
either  express  or  implied,  are  of  the  essence  of  the  action  for  slander 
and  special  damage,  where  the  words  are  not  actionable  in  them- 
selves. (3)    Where  words,  falsely  and  maliciously  spoken,  are  actionable 


(I)  Davit  T.  Lewit^  1  T.  R.  It ;  MaiOand  t.  OMnty,  S  East,  426.    Thi 
recogniied  in  Woolnoth  y.  Meadows^  6  East,  463.    Semble  that  this  defence  is  not  sf^ 
cable  to  written  slander.    See  LewiM  t.  Walter ^  4  B.  &  A.  605. 

(m)  10  B  A  C.  271 ;  5  M.  &  R.  251.  See  also  Ward  T.  Weekty  7  Bingfa.  211,  and  Beme» 
T.  Bmnett,  6  G.  &  P.  588,  Alderton,  B.  And  the  remarks  of  Bmt,  C.  J.,  in  />«  CVtiyyif 
T.  WeUetUsff  6  Bingh.  401. 

(1)  It  is  no  defence  that  the  slanderous  words  were  spoken  as  a  report,  and  the  aotbor 
named  at  the  time  of  speaking  them,  ffainet  v.  WeUing^  7  Ohio,  253 ;  eofiira,  TVo&ik  ▼. 
Maytf  3  Dana,  139.  To  such  plea  plaintiff  maj  reply  that  thej  were  spoken  naalidons^. 
Crane  y.  Douglatt^  2  Blackf.  195.  WUliamt  t.  Greenwade^  3  Dana,  433.  DroBkenBcss  if 
no  excuse  for  slander.  JfKee  ▼.  IngaUt,  4  Scam.  30.  Neither  is  insanitj,  unless  estab- 
lished by  direct  proof,  and  not  by  reputation,  when  it  may  be  giren  in  evidence  eilkcr 
In  excuse  or  mitigation  of  damages.     Yeatet  y.  Rtad^  4  Blackf.  463. 

^2^  See  Binm  v.  JfCorkle^  2  Browne's  Rep.  89;  Berth  y.  Renffvalty  3  Yeates,  R.  508. 

(3)  To  call  a  man  a  knavey  imports  that  he  is  dishonest,  and  is  therefore  actiooatte- 
Eardmg  y.  Brooks^  6  Pick.  244. 

Words  imputing  perjury,  in  evidence  given  before  arbitrators,  were  held  to  be  actMie- 
able.  Wetmore  Y.  Lyman^  2  Conn.  Rep.  42,  in  note.  See  Bullock  y.  Koon,  9  Cowen.  39. 
what  proof  must  be  given,  in  such  case,  of  the  jurisdiction  of  the  arbitrators.  £««« 
v.  Rossj  1  Wend.  475.  In  a  recent  case,  it  was  held  by  the  Supreme  Court  of  Pesa- 
sylvania,  that  it  was  not  actionable  to  say,  **  J.  S.  swore  a  lie  before  the  sessions."*  [l  e. 
an  ecclesiastical  tdbunal.)    Harvey  v.  Boiety  1  Penn.  Rep.  12.    In  Connecticat,  ham- 
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in  themselvesy  the  law  primd  facte  presumes  a  consequent  damage, 
without  proof. 

ever,  similar  expressions  have  been  held  to  be  actionable,  where  it  appeared  that  the 
oath  was  administered  befbre  a  jnstiee  of  the  peace.   Cht^an  y.  GUUtf  2  Oonn.  Rep.  40. 

To  saj  of  a  man  who  was  a  witness,  that  he  handed  papers  to  a  jnror,  to  influence  the 
Jury,  is  actionable,  the  words  amounting  to  a  charge  of  embracery.  Oibbt  y.  Dewey ^ 
6  Gowen,  603. 

It  is  not  actionable  to  say  of  a  person,  that  h$  itoU  a  do^;  a  dog  not  being  a  sufctject 
of  larceny.    Findlay  y.  Bear,  8  S.  A  B.  671. 

It  is  actionable  in  South  Carolina  to  call  a  man  a  mulaitOy  persons  of  color  being  under 
many  disabilities  in  that  state.  Eden  y.  Legate^  1  Bay,  lU  ;  King  y.  Wood,  1  Nott  k 
K*Gord,  184. 

*'  Yon  haye  been  cropped  for  felony,''  are  actionable  words,  although  the  species  of 
felony  is  not  stated.  WUey  y.  CatiwbeU,  6  Monroe,  396.  To  say  plainUff  "  got  drunk  on 
Christmas,"  is  not  actionable.  'Warran  y.  Normmi,  Walker,  387 ;  Daum  y.  FaningUm, 
Id.  304.  Nor,  "  he  swore  me  out  of  a  sum  of  money,''  without  more.  Tipion  y.  KhaU, 
3  Walts,  90.  Nor,  "  you  haye  stolen  my  marie."  Ogden  y.  RUey,  2  Green,  186.  Words 
imputing  an  indictable  offence  are  actionable  per  ««.  Kinney  y.  Hoeea^  3  Harring.  77. 
Where  such  words  charge  a  yiolation  of  the  laws  of  another  state,  the  law  must  be 
pleaded  and  proyed.  lb.  Where  a  slanderous  charge  is  made,  which  those  who  heard  it 
would  understand  as  imputing  a  crime,  an  action  lies,  although  the  crime  is  of  an  impos- 
sible nature.  Kennedy  y.  Oxford,  19  Wend.  296.  Words  calculated  to  induce  the  hearers 
to  suspect  that  the  plaintiff  was  gnilty  of  the  crime  alleged,  are  actionable.  Vrummond 
T.  LeMke,  6  Blackf.  453.  It  is  actionable  to  utter  words  imputing  a  crime  to  another, 
although  he  could  not  legally  haye  committed  it,  unless  the  explanation  accompanies 
the  charge — as  to  accuse  a  tenant  in  common  of  a  chattel  of  stealing  it.  Carter  y. 
Andrews,  16  Pick.  1;  Stone  y.  Clark,  21  Id.  61,  63.  Ambiguous  words  are  slanderous, 
if  the  hearers  understand  them  to  impute  a  crime.  DorUmd  y.  Pattereon,  23  Wend.  422. 
Charging  a  person  with  kidnapping  another,  and  hurrying  him  into  slayery,  is  libellous. 
Naeh  y.  BenediU,  25  Id.  645.  A  chiu'ge  of  smuggling  goods  into  the  country,  is  libellous* 
SUlwell  y.  Barter,  19  Id.  487.  To  charge  a  person  with  wilfully  burning  a  school-house,  if 
actionable  in  Kentucky.  Wallace  y.  Young,  5  Monr.  165.  To  charge  one  with  being  a 
thieying  person,  or  to  say  of  him  that  he  stole  and  ran  away,  is  actionable.  Ally  v.  Neely, 
6  BlaclSl  260.  Words  by  a  partner,  charging  his  copartner  with  pilfering  out  of  the  store, 
are  actionable.  Beeket  y.  Sterret,  4  Blackf.  499.  Words  charging  the  plaintiff  with  haying 
robbed  the  United  States  mail,  are  actionable.  Jonee  y.  Cfu^pman,  5  Id.  88.  To  charge 
one  who  has  the  care  of  goods  with  stealing  them,  is  slander.  Cku  y.  Bright,  6  Monr. 
130.  Callittg  one  a  thief,  or  a  murderer,  in  the  absence  of  context  or  proof  to  the  con* 
tnuy  on  the  trial  ex  vi  termifd,  imputes  to  him  a  felony.  Dudley  y.  Rohineon,  2  Iredell, 
141.  A.  and  B.  being  in  North  Carolina,  A.  charged  B.  with  haying  stolen  a  noto  from 
him  in  HalifasLx,  Virginia ;  and  it  appears  that  the  stealing  of  notes  is  larceny  in  Virginia, 
these  words  were  held  actionable.  ^^  y.  M^Crau,  3  Murphy,  463.  An  action  of  slander 
lies  on  the  words,  "  you  will  steal,"  where  it  is  ayerred  in  the  declaration  that  the  defend* 
ant,  by  speaking  the  words,  intended  to  haye  it  understood  and  belieyed,  that  the 
defendant  had  been  guilty  of  larceny.  Comeliue  y.  Vanelych,  21  Wend.  70.  The  words, 
"  Uncle  Daniel  must  settle  for  some  of  my  hogs  he  has  made  away  with,"  do  not  of  them* 
selyes  amount  to  a  charge  of  larceny.  Brown  y.  Brown,  2  Shep.  317.  In  an  action  of 
Blander  for  words  charging  fraud  to  another  as  a  trader,  it  must  be  proyed  that  he  was 
actually  in  trade  at  the  time  the  words  were  spoken.  BarrieY.  Burley,  8  N.  Hamp.  216. 
Words  written  and  published  may  be  actionable,  which,  if  spoken,  would  not  be  so 
without  special  damage.  But  they  must  be  such  as  in  the  common  estimation  of  man- 
kind are  calculated  to  reflect  shame  and  disgrace  upon  the  person  concerning  whom  they 
are  written,  or  hold  him  up  as  an  object  of  hatred,  ridicule)  and  contempt.  FonvUle  y. 
Jfeaee,  Dudley,  (S.  C.)  303.  Any  words  written  and  published,  throwing  contumely  on  a 
person,  or  prejudicing  him  in  his  employment,  are  actionable  without  alleging  special 
damages.  Obaugh  y.  Finn,  4  Pike,  110.  The  word  "swindler"  is  not  actionable /»er  m. 
Chaee  y.  Wkiiloek,  3  Hill,  139. 

In  a  case  of  slander  for  charging  the  plaintiff  with  perjury,  the  refusal  to  grant  the 
defendant  a  new  trial  because  the  damages  $2,736  found  by  the  jury  were  excessiye,  was 
held  not  to  be  error,  ^ancfer*  y.  JbAnjon,  6  Blackf.  51.  The  words  "  yon  swore  falsely'* 
on  the  trial  of  a  case  between  me  and  A.,  before  Squire  I.,  are  not  actionable  per  ee, 
DalrympU  y.  Lofton,  2  Speers,  688.  To  say  to  a  witness,  whilst  giving  his  testimony  in 
a  JQstioe's  court,  "  I  belieye  you  swear  fiUse."  "  It  is  false  what  you  say,"  is  actionable. 
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in.  Of  the  Declaration^  and  herein  of  the  Nature  and  Office  of 

the  Innuendo. 

la  the  declaration,  after  such  prefatory  averments  as  the  drcam- 

CoU  T.  OrmUy  3  Harr.  327.    So,  to  saj  of  his  testimonj  at  snch  trial,  "  It  is  false,"  ''that 
is  false,"  '*  I  believe  it  is  false/'  is  actionable.    lb.    To  say  of  a  witness  who  was  gina^ 
bis  testimonj  upon  a  material  point  in  a  cause  then  on  trial,  '*  That  is  a  lie,"  and  to 
repeat  this  not  onlj  to  the  witness,  but  to  the  counsel  of  the  opposite  partj,  if  done 
maliciouslj,  and  with  a  yiew  to  defame  the  witness,  is  slander.    Mower  ▼.  WoUoh^  11 
Verm.  536.    Where  one  is  slanderonslj  charged  with  peijury,  it  mast  relate  to  some 
matter  which  would  render  the  plaintiff  liable  to  be  indicted  for  perjorj.     WUwm  r. 
OUphantf  Wright,  163.    Words  charging  a  person  with  having  forged  a  deposilioD  are 
actionable.    Atkinsan  ▼.  Redmg^  5  Blackf.  39.    Where  A.  charged  B.  with  haTing  forged 
a  letter  in  his  (A.'s)  name,  containing  these  words :  ''  I  hare  to  infonn  yoa  that  I  hare 
received  jour  monej,  and  want  jou  to  come  and  receive  it,"  an  action  of  slander  is  main- 
tainable.    Rick9  v.  Cooper ^  3  Hawks,  687.    A.  had  a  forged  check  passed  to  him  bv  a 
stranger,  and  afterwards  a  relative  of  B.,  having  heard  that  A.  charged  B.  with  foirgaj, 
of  his  own  accord  applied  to  A.,  sajing,  however,  that  he  came  at  B.'s  request  for  infor- 
mation respecting  the  charge,  and  to  convince  A.  that  he  was  mistaken.     A.  thcrenpoB 
told  him  that  B.  was  unquestionablj  guiltj,  and  proposed  to  arrange  the  matter  bj 
receiving  the  amount  obtained  on  the  check,  and  on  that  occasion  persisted  In  the  charge 
after  being  warned  not  to  do  so.    In  an  action  of  slander  bj  B.  against  A.,  it  was  held 
that  the  conversation  was  not  privileged,  and  that  the  plaintiff  was  entitled  to  recover 
without  proof  of  express  malice,     liiom  v.  Moeem,  1  Denio,  488.    Words  charging  the 
plaintiff,  as  postmaster,  with  taking  monej  out  of  a  letter  put  into  the  office  bj  the 
defendant,  and  appropriating  it  to  his  own  use,  with  keeping  and  embeizliag  letten,  te^ 
are  actionable,    ffaift  v.  Allen^  3  Blackf  408.    "  He  killed  and  salted  one  of  mj  bogs,"* 
are  words  not  actionable  where  no  special  damage  arising  f^om  their  being  spoken  is 
ayerred.     Clay  v.  Barkly^  Kj.  Dec.  79.     In  slander  the  word  "  forgerj**  does  not  aeces- 
■arilj  mean  a  felonious  forgerj,  for  which  alone  an  action  lies.    Alexander  t.  Alexmnkr^ 
9  Wend.  141.    Charging  one  with  forging  a  name  to  a  petition  to  the  legislature  to  pie- 
cure  lands,  is  held  slanderous.    lb.    It  is  not  actionable  to  charge  a  man  with  kec^HSg 
false  books  of  account,  unless  his  business  necessarilj  leads  to  dealing  on  credit  and 
the  keeping  of  books  is  incident  to  his  business.     Rathbvm  v.  Emigky  6  Id.  407.    To  saj 
of  the  plaintiff,  **  that  he  or  somebodj  had  altered  the  credit  or  indorsexgeat  on  a  note 
fh)m  a  larger  to  a  less  sum,  and  that  the  note  would  speak  for  itself,"  is  not  actionafak, 
as  the  charge  is  not  positive,  but  in  the  disjunctive.   Ingalle  v.  AUen^  Breese,  233.  Words 
charging  a  person  with  having  "  broken  open  and  read  a  letter  sent  bj  maii,"  are  not 
per  «€,  actionable.     Hillhoute  v.  Peek^  2  Stew,  k  Port  396.    To  call  a  man  a  <*  dassaed 
rogue,"  is  not  actionable.     Caldwell  v.  Abbey ^  Hardin,  529.     A  charge  of  "  embetaleiB^ 
goods"  is  not  actionable.    lb.    To  saj  of  another  person,  *'  tell  him  he  is  riding  a  stoia 
horse,  and  has  a  stolen  watch  in  his  pocket,"  is  actionable  per  ee.    Davie  r,  Jakmele^  2 
Bailej,  679.     It  is  actionable  to  call  a  person  "a  bloodj  thief."    Fieher  t.  itoticwsa,! 
H<Cord,  189.    To  call  a  man  a  "hog^thief,"  is  actionable  in  South  Carolina.     Beggr. 
Wilton^  1  N.  &  M.  216.    Where  the  declaration  charged  that  the  defendant  said  be  ''sav 
the  plaintiff  take  com  f^om  A.'s  crib,  twice,  and  look  around  to  see  if  an  j  person  lav 
him  measuring,"  it  was  held  that  the  words  were  actionable.    Jonet  y.  itDowtU^  4  Kbb, 
188.    Where  a  declaration  in  slander  alleged  that  the  defendant  said,  '<  J.  H.  stole  eon. 
and  I  can  prove  it ;  he  is  a  rogue,  and  not  fit  to  keep  a  mill ;"  and  it  appeared  in  evidsoee 
that  he  said,  in  a  conversation  about  J.  H.,  **  He  stole  corn,  and  I  can  proTe  itr    I  have 
sent  mj  corn  to  his  mill,  and  weighed  it  before  I  sent  it  and  weighed  it  on  its  reton, 
and  it  was  lacking ;"  it  was  held  that  the  words  were  actionable,  and  that  the  snbstsaoc 
of  the  charge  was  sufficientlj  proved  to  sustain  the  action.    Hvme  y.  ArraemUth^  lb.  1^ 
Words  charging  a  person  with  having  received  a  letter  containing  monej  to  ddinrts 
another ;  that  he  gave  himself  a  false  name  at  the  time,  and  that  instead  of  deliveriag 
the  letter,  he  broke  it  open  and  used  the  monej,  are  actionable  in  slander,  as  thejasMost 
to  a  charge  of  larcenj.     Cheadle  v.  Bwell,  6  Ham.  67.    To  charge  another  with  ''bon- 
ing a  bam,"  is  held  per  te,  actionable  in  Kentuckj.    Bouae  v.  ifoiwe,  6  Harr.  k  J.  lU, 
Maliciouslj  to  charge  another  with  wilfullj  burning  a  schoolhouse,  the  propeitf  of 
another,  is  per  m,  actionable.    Jones  v.  Hungerfordy  4  Gill  k  Johns.  402.     Bnt  where  the 
plaintiff  alleged  in  his  declaration,  that  the  defendant  maliciouslj  said  of  him,  ^  be  biin< 
the  Bchoolhouse,"  innuendo,  ''  the  schoolhouse  of  the  defendant ;"  or  ^*  joa  bnnit  tke 
schoolhouse ;"  or  the  plaintiff  bj  name, "  burnt  the  schoolhouse,"  with  the  same  innncadob 
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fitances  of  the  case  may  render  iieceB8arj,(l)  it  mnstbe  aUeged  ezpresslj 
what  words  were  8poken,(2)  and  that  they  were  spoken  and  publUhed 
of  the  plaintifi(n)  falsely  and  malicionsly.rS)  If  the  words  were  spoken 
in  a  foreign  language,  it  must  be  ayerrea  in  the  declaration,  that  the 
hearers  understood  such  language.(o)(4)  Where  the  charge  alleged 
against  the  plaintiff  relates  to  his  office,  profession,  or  trade,  there  it 
ought  to  appear  on  the  face  of  the  declaration,  that  the  plaintiff  was  in 
office,(i>)  or  exercising  his  profession  or  trade, (9)  at  the  time 
when  tne  words  were  spoken,  and  that  they  *were  spoken  in  [  '*'1262  ] 
relation  to  his  office,  profession,  or  trade.(r)(5)    In  an  action 

n)  Johnson  y.  AyUner^  Cro.  Jac.  126.  (0)  Price  t.  Jenkingty  Gro.  Eliz.  865. 

[p)  YeiY.  158.  \q)  ColUa  t.  Malm,  Gro.  Gar.  282. 

[r)  Todd  T.  Hattmffiy  2  Saand.  307;  Saooffs  t.  Robery,  SaUc.  694. 

it  was  held  that  the  declaration  was  insufScient  on  motion  in  arrest  of  judgment. 
Jones  Y.  Hungerford,  A  Gill  &  Johns.  402.  To  say  of  a  person,  "  It  is  the  general 
opinion  of  the  people  in  J.'s  neighborhood  that  he  burnt  G.'s  gin-house,"  is  actionable. 
Waters  v.  Jones,  3  Port  442.  Any  words  which  in  common  acceptation,  imply  a  want 
of  credit,  when  spoken  of  a  merchant  are  actionable.  Sewall  v.  Catlin,  3  Wend.  291. 
Any  words  spoken  of  a  person  in  relation  to  his  trade  or  profession,  which  lead  to  impair 
his  credit,  or  charge  him  with  fhind,  or  indirect  dealing  in  his  line  of  business,  are  action- 
able. Davis  V.  DaviSy  1  N.  &  M.  290.  To  say  of  a  merchant  that  a  debt  will  be  lost 
because  he  is  unable  to  pay  it,  is  actionable.  Mott  t.  Oomstock,  1  Gow.  654.  It  seems 
that  to  say  of  a  merchant,  *'  You  keep  false  books,  and  I  can  prove  it,"  is  actionable. 
backus  T.  Richardson,  5  Johns.  476.  Galling  one  a  knave,  is  actionable.  Harding  y. 
Brooks,  5  Pick.  244.  The  words  **  yon  are  a  counterfeiter,"  are  actionable,  because  they 
impute  an  offence  punishable  with  an  infiimous  punishment.  Howard  v.  Stephenson,  2 
Bep.  Gon.  Gt.  408.  To  say  of  a  person  that  "  he  is  a  counterfeiter,"  is  actionable,  j»«r  «c 
Thirman  y.  Mathews,  1  Stew.  384. 

(1)  By  rule  of  court,  B.  R.,  M.  1654,  it  is  ordered,  <<  That  in  actions  of  slander,  long 
preambles  be  forborne :  and  no  more  inducement  than  what  is  necessary  for  the  main- 
tenance of  the  action,  except  where  it  requires  a  special  inducement  or  eoUoqwum,*^ 

(2)  "  That  the  defendant  spake  of  the  plaintiff,  gusedam  falsa  et  seandalosa  verba,  quorum 
tenor  sequitur  en  hme  verba,"  kc,  was  holden  insufficient,  because  it  was  not  an  express 
allegation,  that  the  defendant  spake  the  same  identical  words.  Oatford  y.  CUrk,  Gro. 
Ells.  857.  This  rule,  that  the  words  spoken  should  be  set  forth  precisely,  is  not  confined 
to  those  cases  only  in  which  the  action  is,  properly  speaking,  for  slander,  but  extends 
also  to  cases  where  special  damage  is  the  ground  of  the  action.  Outsole  v.  Mathers, 
1  M.  &  W.  495,  recognizing  Cook  v.  Cox,  3  M.  &  S.  110,  tm^post,  1264.  In  Kennedy  v. 
Itowrie,  1  Binne/s  lUp.  393,  it  was  holden  that  a  declaration,  charging  that  defendant 
spoke  in  subetance  the  following,  &c.,  words,  was  good.  And  in  Massachusetts,  it  has 
been  holden  that  a  count  stating,  that  the  d^endant  charged  the  plaintiff  with  the  crime  of 
stealing,  was  good.  Ney  v.  Olis,  8  Mass.  Rep.  122.  It  was  remarked  that  the  defendant 
might  justify  a  slander  stated  thus  generally,  by  proving  a  larceny  committed  at  any 
time.    But  see  ante,  ti^  "  Libel,"  that  such  declarations  are  bad  in  libeL 

(3)  The  words  spoken,  or  at  least  the  particular  substance,  must  be  set  forth.  It  is 
not  sufficient  to  aver  that  defendant  declared  plaintiff  '*was  guilty  of"  the  offence. 
Cooper  y.  Bruce,  2  Watts,  109 ;  Whiting  v.  Smith,  13  Pick.  364.  Where  the  words  were 
ayerred  to  be  spoken  in  the  presence  of  others,  without  alleging  it  was  in  their  hearing, 
it  is  good  after  verdict  and  judgment.  Brown  v.  Brashier,  2  Penn.  114.  Where  the 
declaration  avers  the  speaking  on  a  certain  day,  and  divers  other  days,  it  is  mere  surplu- 
sage, and  no  ground  even  of  special  demurrer.  Cummins  v.  Butler,  3  Blackf.  190.  In 
action  by  husband  and  wife,  the  declaration  must  conclude  to  the  damage  of  both. 
Throgmorton  v.  Davis,  lb.  383. 

(4)  2  Greenl.  on  Evid.  I  414.  They  must  be  set  out  in  the  language  in  which  they 
were  spoken,  but  when  they  were  laid  in  the  declaration  in  English,  and  on  the  trial 
they  were  proved  to  be  in  (German,  held,  plaintiff  might  amend,  under  the  statute,  so  as 
to  insert  the  words  in  German.  Rahauser  v.  Schwerger,  3  Watts,  28 ;  Wormouth  v.  CrO' 
mer,  3  Wend.  395. 

(5)  See  Demarest  v.  Haring,  6  Gow.  76 ;  Bullock  y.  Koon,  9  Id.  30  ;  Hook  y.  Hackney, 
16  S.  A  R.  385.  A  charge  made  against  one  in  an  official  character,  ib  prima  facie  eyi- 
dence  of  plaintiff  holding  such  office.    Hays  y.  AUen^  3  Blackf.  408. 
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for  slander,  impnting  adaltery  to  plaintiff,  h  phyidciaii,  where  no  special 
damage  was  laid ;  it  was  holden(«)  not  sufficient  to  state  the  words  to 
have  been  spoken  of  him  *4n  his  profession;"  bat  that  it  ought  to  have 
been  set  forth  in  the  declaration  in  what  manner  the  scandalous  con- 
duct was  connected  by  the  speaker  with  that  profession. 

In  an  action  of  slMider,  imputing  incontinence  to  one,  who  was  a 
preacher  at  a  dissenting  meeting-house,  by  reason  of  which  he  was  dis- 
missed from  his  employment,  it  is  noi(t)  necessary  to  atate  that  he  was 
legally  in  the  exercise  of  the  employment,  nor  is  it  neoeesarj  to  state 
the  names  of  the  persons  who  dismissed  him ;  bat  it  is  safficient  to  say^ 
that  the  persons  who  frequented  the  chapel  refused  to  permit  him  to 
preach,  by  reason  whereof  he  had  lost  the  emoluments  he  would  other* 
wise  have  acquired. 

In  an  action  for  words  spoken  of  a  person  who  was  a  candidate  to 
serve  in  parliament,  it  is  not  necessary  to  set  forth  the  writ  in  the  de- 
olaration.(u)  It  is  sufficient  for  the  plaintiff  to  state  that  he  was  a 
candidate  to  serve  in  the  (present)  parliament,  which  cannot  exist  widi- 
out  a  writ  to  call  the  parliament  together.  In  that  part  of  the  deda- 
ration  which  states  the  slander,  the  words  ought  to  be  explained  in  sodi 
manner  as  they  may  require.(l)  Whilst  the  pleadings  were  in  Latin, 
this  explanation  was  introduced  by  the  word  "mnuendo:**  e.  g,^  "Thou 
(eundem  quer*  innuendo)  art  a  thief;"  which  in  modem  declaratioii 
would  stand  thus :  <<  Thou  {meaning  the  said  plaintiff)  art  a  thief." 
The  term  innuendo  is  still  retained,  whenever  this  part  of  the  declara- 
tion is  mentioned.  In  the  foregoing  instance,  it  may  be  observed,  that 
the  innuendo  is  the  same  in  effect  as  **that  is  to  say."     Its  office  is 

(«)  Ayrt  v.  Craven^  2  A.  ^  E.  2;  4  Nev.  k  M.  220,  recognised  in  Donley  t.  RokatM^  3 
Bingh.  N.  0.  840,  cited  by  Parkt,  B.,  in  Jonf  v.  LiUler^  7  M.  a  W.  423. 

(t)  Hartley  t.  Herring,  Jan.  31,  1799,  B.  B.,  L.  P.  B.  258;  Dampier,  USS.,  L.  L  L. 
(u)  Hanoood  y.  Sir  J.  ABtley,  1  Bos.  k  Pol.  N.  E.  47,  on  error,  in  Exch.  Chr. 

(1)  Where  the  words  do  not  necessarily  impute  a  crime,  they  must  be  coupled  bj 
means  of  a  eolloquiumj  with  facts  which,  by  help  of  innuendoes,  disclose  a  charge  ci 
guilt  in  a  way  to  be  intelligible  to  a  hearer  of  ordinary  capacity.     Thompson,  t.  Lidt,  S 
Watts,  17;   AfKennon  v.  Oreer,  lb.  353;  Jonet  y.  Hungerford,  4  Gill  k  J.  402;   GcjfT 
Horner^  13  Pick.  535.     Where  the  words  laid  in  the  declaration  amounted  to  a  chaife 
of  fornication  with  a  certain  woman,  innuendo  that  plaintiff  had  committed  adultnr, 
held  good  after  verdict,  although  not  averred  that  plaintiff  was  a  married  man.    Btinr 
T.  Buthfitld^  1  Watts,  23.     See  Duket  v.  Clark,  2  Blackf.  20;  WiiUanu  t.  Qreemtait^t 
Dana,  433.     ''You  have  taken  a  false  oath  before  Squire  H.,  ftc,  (thereby  meaning  io  • 
suit  against,  kc,  before  P.  H.,  Esquire,  he,  the  said  plaintiff,  had  committed  pexjoiy,''} 
is  a  sufficient  averment  of  the  official  character  and  jurisdiction  of  H.     Call  v.  J^t^mtik^ 
6  Watts,  331.    Words  charging  peijury  are  actionable  in  themselves,  and  special  damages 
need  not  be  proved.    Newhit  v.  Statuck,  35  Maine,  (5  Red.)  315.    The  defendant  charged 
the  plaintiff  with  being  a  thief,  and  with  having  stolen  his  com.     Held,  that  evidence 
that  the  plaintiff  planted  corn  on  the  defendant's  land  on  shares,  the  crop  to  be  divided 
equally  in  the  ear,  that  the  plaintiff  fhiudulently  secreted  and  carried  away,  with  intent 
to  convert  the  same  to  his  own  use,  a  considerable  quantity  of  said  com,  without  the 
knowledge  of  the  defendant,  was  not  admissible,  either  in  Justification  or  in  mitigation  of 
damages.    Buby  v.  Shaw,  15  Barb.  678.    Words  merely  abusive  and  insulting  are  not 
actionable  at  common  law,  unless  special  damages  are  laid  in  the  declaration  and  proved. 
Such  words  are,  however,  rendered  actionable  by  statute,  in  Mississippi.     DavU  v.  F^ 
rington,  Walker,  304.    Words  occasioning  actual  damage  to  one,  are  actionable,  and  it 
is  not  necessary  that  they  should  be  defamatory.    The  injury,  however,  mnst  notbetbe 
unlawful  acts  of  others,  because  they  are  themselves  answerable,  and  it  must  be  the 
immediate  consequence  of  the  defendant's  words.    Bentlty  v.  Reynolds,  1  H^Mullan,  IS- 
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merely  to  explain  and  designate,  that  the  person  intended  by  the  word 
^Hhou"  is  the  plaintiff.  Bat  that  the  plaintiff  was  the  person  intended, 
must  appear  from  the  manner  in  which  the  words  were  spoken,  most 
be  stated  in  the  declaration;  namely,  that  they  were  spoken  of  the 
plaintiff,  or  to  the  plaintiff,  or  in  a  conversation  with  the  plaintiff,  and 
not  from  the  innibendo  only  ;{x)  for  if  the  person  of  whom  the  words 
were  spoken  be  uncertain,  an  action  will  not  lie ;  and  a  plaintiff  cannot 
merely,  hj  the  force  of  an  innuendo,  apply  the  words  to  himself.(^jf) 
When  the  innuendo  is  annexed  to  the  charge  preferred  against  the  plam* 
tiff,  then  its  office  is  to  giye  the  words  spoken  their  proper  signification, 
but  not  to  extend  the  sense  of  them  beyond  their  natural 
import.(l)  Therefore,  where  a  declaration  *stated  that  de-  £  *1263  ] 
fendant  said  of  the  plaintiff,  ^^He  has  forsworn  himself, 
i^meaning  that  the  plamtiff  had  committed  wilful  and  corrupt  perjury ;) 
it  was  holden,  that  the  words  not  beine  actionable  in  themselves,  be- 
cause they  did  not  necessarily  imply  that  the  plaintiff  had  forsworn 
himself  in  a  judicial  proceeding^  their  meaning  could  not  be  extended 
by  the  innuendo.(^^  But  if  the  defendant  had  spoken  the  words  con- 
cerning some  judicial  proceeding  that  had  before  taken  place,  in  which 
the  plaintiff  had  ffiven  testimony,  and  these  facts  had  been  averred  in 
the  declaration,  then  such  an  innuendo  would  have  been  good;  because 
the  words,  coupled  with  the  preceding  facts,  would  have  shown,  that  the 
defendant  meant  to  charge  the  plaintiff  with  perjury  punishable  by 
law.  So,  where  the  slander  was,  '^He  has  burnt  my  bam,"  the  plain- 
tiff cannot  say,(a)  by  way  of  innuendo,  "my  bam  full  of  com;*'  be- 
cause that  is  not  an  explanation  of  the  words,  but  an  addition  to  them. 
But  if,  in  the  introductory  part  of  the  declaration,  it  is  averred,  iJuxb 
the  defendant  had  a  ham  full  of  eom^  and  also,  that  in  a  di^cour^e 

(x)  4  Rep.  17,  b. ;  3  Bnlstr.  227.  (y)  Johnson  t.  Aylmer,  Cro.  Jac.  126. 

h)  Bolt  T.  Scholefiddy  6  T.  R.  691.     See  also,  Core  v.  Morion,  Yelv.  27. 
(a)  Per  de  Orey,  G.  J.,  in  J2.  t.  Borne,  Cowp.  684. 

(l^  A  charge  that  one  is  peijured  Is  actionable ;  for  that  implies  a  direct  legal  crime. 
Hopinne  v.  Beedle,  1  Gaines'  Rep.  347 ;  Oreen  v.  Lon^,  2  Id.  91.  But  to  charge  one  with 
baring  sworn  to  a  lie,  without  more,  is  not  actionable,  for  it  does  not  necessarily  imply 
that  the  partj  has,  in  judgment  of  law,  perjured  himself.  It  may  mean  that  he  has 
sworn  to  a  falsehood,  without  beiug  conscious,  at  the  time,  that  it  was  a  falsehood. 
And  it  will  not  be  intended  that  the  swearing  was  in  a  judicial  proceeding.  Hopkin»  r. 
BeedU,  1  Gaines'  Rep.  347  ;  Browne  v.  Dula,  2  Murph.  674 ;  Watson  v.  Bampton,  2  Bibb, 
319;  Martin  v.  MeUon,  4  Id.  99.  "You  swore  to  a  damned  lie,  and  jou  knew  it,  for 
which  you  now  stand  indicted,''  is  equivalent  to  a  charge  of  perjury,  and  an  innuendo 
to  that  effect  does  not  extend  the  sense  of  the  words  beyond  their  natural  import.  Pelton 
T.  Ward,  3  Gaines'  Rep.  73.  A  colloquium  was  holden  necessary  where  the  words  were, 
<*  He  swore  fiilse  before  Squire  Andrews,  and  I  can  prove  it."  Ashbell  v.  Witt,  2  Nott  i 
M'Gord,  364;  see  Stafford  v.  Green,  I  Johns.  Rep.  505.  So,  "  He  has  taken  a  false  oath  in 
Squire  Jamison's  Gourt."  Wordy,  Clark,  2  Id.  10.  But  see  Rue  v.  Mitchell,  2  Oall.  58. 
To  say  to  a  witness,  while  giving  his  testimony  to  a  material  point  in  a  cause,  *Hhat  is 
false,"  is  actionable.  MClaughny  v.  Wetmore,  16  Johns.  Rep.  82;  Kean  v.  MLauphlin, 
2  Serg.  k  Rawl.  Rep.  469.  It  is  not  necessary  to  allege  in  the  colloquium  that  the 
Justice  before  whom  the  case  was  tried  had  jurisdiction,  nor  that  the  testimony  spoken 
of  was  upon  a  point  material  in  the  cause,  especially  after  verdict.  Niven  v.  Munn,  IS 
Johns.  Rep.  48 ;  Chapman  v.  Smith,  lb.  78.  For  the  office  of  the  innuendo  and  in  what 
eases  a  colloquium  is  necessary,  see  Van  Vechten  v.  Bopkins,  6  Id.  211.  The  words, 
<*you  swore  falsely  at  the  trial,"  were  holden  actionable  in  themselves,  as  importing  a 
charge  of  perjury,  mF^noU  v.  BMins,  12  Mass.  Rep.  498. 
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about  that  harfij  the  defendant  had  spoken  the  words,  an  innuendo, 
that  he  meant  by  those  words  the  bam  full  of  com,  would  have  been 
good.(l)     This  distinction  was  recognized  in  a  later  case  :(b)  it  was 
stated  in  the  declaration,  that  the  plaintiff  had,  in  dae  manner,  pnt  in 
his  answer  upon  oath  to  a  bill  filed  against  him  in  the  Court  of  Ex- 
chequer by  the  defendant,  (but  it  was  not  averred  that  the  words  woe 
spoken  in  a  discourse  about  that  answer ;)  it  was  then  alleged,  that  de- 
fendant said  of  the  plaintiff  that  he  had  forsworn  himself  {meaning  that 
the  plaintiff  had  perjured  himself  in  his  aforesaid  answer  to  the  bitt  so 
filed  against  him;)  it  was  holden,  on  motion  in  arrest  of  judgment  after 
verdict,  that  the  declaration  was  bad,  for  want  of  an  averment  of  coOo- 
quium  respecting  the  answer  in  the  Exchequer,  which  was  not  supplied 
by  the  innuendo ;  and  further,  that  the  defect  was  not  cured  by  verdict 
In  all  cases,  therefore,  where  the  words  can  be  understood  in  an  action- 
able sense  only  by  reference  to  certain  facts,  such  facts  most  be  dis- 
tinctly stated  in  the  body  of  the  declaration :  for  the  mere  introduc- 
tion of  those  facts,  under  an  innuendo,  will  not  be  deemed  a  sufEcie&t 
averment  of  them  ;(<?)  that  which  comes  after  the  innuendo  not  being 
issuable  :((2)  and  further,  it  must  be  averred,  that  the  words  were 
spoken  in  a  conversation  about  those  facts.     Li  short,  the  words  must 
be  sufficient  to  maintain  the  action  without  the  innuendo,  (e)    And  Ae 
meaning  ^iven  by  the  innuendo  must  be  such  as  may  fairly  be  col- 
lected, either  from  the  words  alone  or  from  the  words  coupled  with 
facts,  which  were  the  subject  of  the  conversation,  previously 
[  ^^1264  ]  ^averred  in  the  declaration ;  for  an  innuendo  cannot  be  used 
to  enlarge  the  meaning  of  the  words  without  prefatory  av^- 
ments.(/)    It  is  to  be  observed,  however,  that  although  new(^)  matt^ 
cannot  be  introduced  by  an  innuendo,  but  must  be  brought  upon  the 
record  in  another  way,  yet,  where  such  new  matter  is  not  necessaiy  to 
support  the  action,  an  innuendo,  without  any  colloquium,  may  be  re- 
jected as  surpIusage.(A)f2) 

An  action  will  not  lie  for  these  words,  ^^  I  will  take  him  to  Bov 
Street,  on  a  charge  of  forgery,"  without  an  innuendo."(t)    In  a  dedars- 


*g): 


Hawku  T.  Hawkey y  8  East,  427,  recognised  by  BayUy^  J.,  in  GoldatM  t.  Fou^  6  R. 
160,  and  hj  Tindal^  C.  J.,  delivering  judgment  in  Alexander  t.  AngU,  on  error,  ia 
Exch.  Chr.,  1  Gr.  k  J.  146;  and  see  Heame  v.  Stowell,  12  A.  &  E.  719;  4  P.  ik  D.  69C, 
ante^  p.  1050. 

(c)  1  Rol.  Abr.  83, 1.  10.  (d)  Sloeomb't  case,  Gro.  Car.  443. 

[«)  Lovet  v.  ffawthom^  Gro.  Elis.  834. 

[/)  Per  Patleton^  J.,  OomperU  Y.  Levy,  9  A.  &  E.  285,  citing  OoldaUm  T.  Fo$», 

iy)  Hay  y.  Robinton^  in  error,  1  A.  &  B.  554 ;  4  Not.  k  M.  884. 

[A)  Roberts  v.  Camden,  9  East,  95.  (t)  Harruon  y.  ^my,  in  error,  Y  Taunt.  431. 

n)  S.  P.  Bhet  y.  Tobey,  3  Pick.  320.    Under  the  penal  law  of  Maryland,  it  is^ctioa- 
)ie  to  c 


able  to  charge  another  with  burning  a  barn,  without  a  colloquium  of  goodi.    H^tm  v. 
Hotuef  5  Har.  kJ,  125  ;  Jonee  v.  Hangerford,  4  Oill  k  J.  402. 

(2)  The  plea,  if  it  state  facts  which  ought  to  have  been  averred  in  a  eoU/oqwrnm  in  tte 
declaration,  will  cure  the  omission.  As  where  the  words  were,  "jou  swore  false,"  with- 
out any  colloquium.  The  plea  justified  the  words,  and  alleged  that  they  were  spoteB 
of  the  plaintiff's  testimony  in  a  certain  cause  in  a  court  of  justice.  But  the  same  rale 
will  not  hold  of  a  notice  of  special  matter  given  with  the  general  issne  under  the  Xer 
York  statute.  The  notice  is  not  part  of  the  record,  and  admits  nothing.  Vauylm  r. 
Haventj  8  Johns.  Rep.  109.    See  Ihake  y.  Corderoy,  Gro.  Gar.  288. 
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tion  for  Blander  of  plaintiff  in  his  trade,  a  count,  alleging  that  the  de- 
fendant, in  a  certain  discourse  in  the  presence  and  hearing  of  divers 
sabjects,  falsely  and  maliciously  charged  and  asserted  and  accused 

flaintiff  of  bein^  in  insolvent  circumstances,  and  stating  special  damage, 
ut  without  setting  out  the  words,  is  ill ;  and  if  it  be  joined  with  other 
counts,  which  set  out  the  words,  and  a  general  verdict  given,  the  court 
will  arrest  the  judgment,  (i)  It  is  the  province  of  the  jury  to  decide, 
whether  the  defendant's  meaning  was  such  as  is  imputed  to  him  by  the 
innuendo.(2)  In  an  action  for  calling  the  plaintiff  a  thief;  it  was 
proved  that  the  defendant  said  of  the  plaintiff,  **  Why  don't  you  come 
out,  you  blackguard,  rascal,  scoundrel.  Penfold,  you  are  a  thief  ;"(ni) 
but  the  witness  who  proved  the  words  was  not  asked,  whether  by  the 
word  **  thief,"  he  understood,  that  the  defendant  meant  to  charge  the 
plaintiff  with  felony.  Ohambrej  J.,  in  his  direction  to  the  jury,  said, 
that  it  lay  on  the  defendant  to  show,  that  felony  was  not  imputed  by 
the  word  ^' thief;"  and  a  verdict  was  found  for  the  plaintiff.  On  a 
motion  to  set  aside  the  verdict,  on  the  ground,  that  it  appeared  from 
the  expressions  which  accompanied  the  word  ^Hhief,"  that  the  defendant 
did  not  intend  to  impute  felony,  but  merely  used  that  word,  together 
with  the  others,  in  the  heat  of  passion ;  that  no  evidence  was  given  to 
show  that  the  word  *^  thief"  was  understood  by  those  who  heard  it,  to 
charge  the  plaintiff  with  any  crime,  the  court  refused  the  application ; 
Sir «/.  Mdnsfielif  C.  J.,  observing,  that  the  jury  ought  not  to  have 
found  a  verdict  for  the  plaintiff,  unless  they  understood  the  defendant 
to  impute  theft  to  the  plaintiff.  The  manner  in  which  the  words 
were  pronounced,  and  various  other  circumstances,  might  explain  the 
meaning  of  the  word ;  and  if  the  jury  had  thought,  that  the  word 
was  only  used  by  the  defendant  as  a  word  of  general  abuse,  they  ought 
to  have  found  a  verdict  for  the  defendant.  Supposing  that  the  general 
words  which  accom^fany  the  word  ^Hhief"  might  have  war- 
ranted the  jury  in  ^finding  for  the  defendant,  yet,  as  they  [  *1265  ] 
have  not  done  so,  the  court  cannot  say  that  the  word  did  not 
impute  theft  to  the  plaintiff.  A  count,  charging  that  defendant  had  im« 
po6ed(n)  upon  the  plaintiff  the  crime  of  felony,  is  good  after  verdict. 
W  here  the  words  were,  **  You  have  committed  a  crime  for  which  I  can 
transport  you,"  they  were  holden,(o)  (on  motion  in  arrest  of  judgment,) 
to  be  actionable  without  any  colloquium  or  innuendo. 


IV-  Of  the  PUadingB,  p.  1266;  Evidence,  p.  1266 ;  Ooets,  p.  1269. 

Oftlie  Pleading%. 
Money  cannot  be  paid  into  court.  Q?)    The  general  issue  in  this  action 

{k)  Cook  v.  Coz,  3  M.  A(  S.  110. 

(/)  Per  Gould  and  Blaekstone,  Jb.,  2  Bl.  R.  961,  2,  cited  by  JEUenboroughj  0.  J.,  in  Ro» 
btrU  Y.  Camden,  ubi  ntp, 

(m)  Penfold  V.  WesteoUj  2  Bos.  k  Pnl.  N.  R.  336.  See  Rowdiffe  y.  JSdmwidtf  1  U,  k 
W.  12.  (n)  Blizard  Y.  KeUy,  2  B.  A(  G.  283. 

(o)  Curlu  T.  CwrtU^  10  Bingh.  477;  4  M.  ft  Sc.  337.  See  FroncU  y.  Roo9e^  3  M.  ft  W. 
191.  {p)  Stat.  3  ft  4  Will.  IV.  c.  42,  b.  21, 
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18,  Not  GniUy.  Bat  now,(g)  in  sctiomi  (m  the  ease,  the  plea  of  Not 
Gtdlty  shall  operate  as  a  denial  only  of  the  breach  of  duty  or  wrongM 
act  alleged  to  have  been  committed  by  the  defendant,  and  not  of  the 
facts  stated  in  the  inducement, — and  no  other  defence  than  sach  denial 
shall  be  admissible  nnder  that  plea :  all  other  pleas  in  dental  shall  take 
issne  on  some  particular  matter  of  fact  allegea  in  the  declaration.  In 
an  action  of  slander  of  the  plaintiff  in  his  oflSce,  profession,  or  trade, 
the  plea  of  Not  Ooilty  will  operate  to  the  same  extent  precisely  as  at 
present  in  denial  of  speaking  the  words,  of  speakinff  them  maliciously, 
and  in  the  sense  imputed,  and  with  reference  to  the  plaintiff's  office, 
profession,  or  trade ;  but  it  will  not  operate  as  a  denial  of  the  £act  of 
the  plaintiff  holding  the  office  or  being  of  the  profession  or  trade 
alleged.(r)  On  the  general  issue,  the  defendant  will  not  be  aDowed  to 
give  the  truth  of  the  fact  imputed  to  the  plaintiff  in  evidence,  even  in 
mitigation  of  damages ;  and  this  rule  holds  in  all  cases,  whether  the 
words  do  or  do  not  import  a  charge  of  felony,(«)  or  whether  a  charge 
of  felony  be  particular,(^)  or  ^eneral.(ii^  If,  however,  the  charge  be 
true,  the  defendant  may  phad  it  in  justincation.(l)  K  the  words  were 
spoken  by  the  defendant  as  counsel,  and  were  pertinent  to  the  matter  in 
issue  ;(2;X2)  <>'  '^^  confidence  ;(3)  as  by  a  master,  upon  b^g  applied  to 

(r)  Ibid. 
1 200.     S.  P.,  per  Lord  Mansfield,  C.  J.,  Middlesex  Sitttngi, 
T  Andrews  v.  Vanduzery  11  Johns.  Rep.  33;  Shepardr,  MerriS,  13 
Id.  476.] 

[t)  Smith  Y.  Biehardtanj  Willet,  24,  per  eight  Judges, 
twelve  judges,  S,  C. 

Hodgson  v.  Scarlett,  Holt's  K.  P.  0.  621 ;  1  B.  ft  A.  232. 


(q)  R.  Q.  H.  T.  4  Will.  IV. 
(#)  Underwood  r.  Parkes,  Str. 
1767,  MS.  Chambre,  J.    TAndn 
X  476.] 
(t)  Smith  ^ 
(«)  Per  t^ 
lx)S,  C.\ 


ri)  Where  the  charge  is  stealing  hogs,  it  is  not  a  good  plea  in  bar  that  plaintiff  had 
stolen  one  hog.  Swann  r.  Rary,  3  Blackf.  298.  Nor  where  it  is  for  fsrgv^,  thai  plaialiff 
uttered,  kc.  Kent  Y.  David,  lb.  301.  But  see  Barr  y.  Oaines,  3  Dana,  258,  that  &  chaige 
of  stealing  hogs  is  supported  by  proof  that  defendant  said  plaintiff  had  stolen  a  k^. 
Where  perjurj  is  charged,  a  plea  of  justification  is  not  supported  bj  a  ftlwt  swearing  to 
an  immaterial  point  JtOUmery  T.  KslUr,  3  Blackl  488.  See  Wils^  t.  Jggntfi^,  2  kL 
241.  As  to  the  onus  probandL  ffinehman  Y.  Lawson,  6  Leigh,  697.  Testimony  offered 
by  the  defendant  to  show  that  the  words  charged  were  spoken  with  reference  to  a  bO! 
in  chancery,  which  he  supposed  was  sworn  to  by  the  plaintiff,  and  did  contain  false  alle> 
gations,  but  which  he  afterwards  ascertained  was  sworn  to  by  another,  is  inadmitrnhif  is 
mitigation  of  damages.     Owen  r,  M^Kean,  14  lU.  469. 

(2)  Words  spoken  by  a  party  or  counsel  In  a  cause,  pertinent  to  the  issue,  an  not 
actionable.  McMillan  y.  Birch,  I  Binn.  178 ;  King  y.  WhesUr,  7  Cow.  725.  Seeus,  if  spoken 
maliciously.  lb.  Allen  y.  Crofoot,  2  Wend.  515;  Hardin  y.  Cumstock,  2  Marsh.  461.  If 
an  attorney  introduce  slanderous  words  into  the  pleadings  of  a  cause  without  the  direc* 
tion  of  his  client,  the  latter  is  not  answerable.    lb. 

(3)  Gases  of  priYileged  communications  are  to  be  treated  in  the  same  watanm  as 
actions  for  malicious  prosecution.  The  same  rule  would  seem  to  be  applicable  to  both 
as  strictly  in  analogy  to  each  other.  Indeed,  in  the  case  nnder  consideration,  bnt  for  a 
reason,  perhaps  technical,  an  action  for  a  malicious  prosecution  would  be  the  s^pKK 
priate  remedy.  But  such  an  action  could  not  be  sustained  because  the  religions  societr, 
before  whose  tribunal  the  trial  was  had,  being  a  Yoluntary  association,  their  conrts  are 
not  recognized,  and  consequently  such  an  action  would  not  lie.  Hence  the  necessity  of 
bringing  an  action  for  libel  in  the  common  form.  That  it  ought  to  be  Yiewed  in  the 
light  of  a  malicious  prosecution,  would  seem  to  be  the  opinion  of  Justice  Brtcketsridfem 
Gray  y.  Pentland,  2  Serg.  k  R.  23.  And  to  the  same  purport  is  Howard  y.  ThompKn,  31 
Wend.  319.  If,  then,  the  rules  applicable  to  that  action  apply  here,  it  would  seem  to  be 
clear  that  the  evidence,  although  tending  to  prove  the  truth  of  the  charge,  would  be 
admissible  under  the  plea  of  not  guilty. 

In  that  action,  all  the  defendant  has  to  do  is  to  show  probable  cause  and  want  of 
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for  the  character  of  a  servant  :(y)  in  these^  and  similar  case9,(2^)  an 
action  will  not  lie,  because  malice,  (one  of  the  essential  grounds 

(y)  Sdmondton  r,  Stephenton  and  another,  BqU.  N.  P.  6;  WeathereUm  ▼.  ffawktMf  I  T, 
B.  110.    See  also,  Sargrave  y.  Le  Breton^  4  Burr.  2426. 

(z)  Warr  y.  Jolly,  6  0.  kF.  497 ;  Woodward  r.  Lander,  6  G.  &  P.  648. 

malice.  Probable  caose,  is  a  reasonable  ground  of  sospicion  supported  by  circumstances 
sufficiently  strong  in  themselves  to  warrant  a  cautious  man  in  the  belief  that  the  person 
accused  is  guilty  of  the  offence  of  which  he  stands  charged.  TSnvie  v.  Smith,  I  Barr, 
234 ;  Herman  y.  Brooherkoff,  8  Watts,  241.  The  issue  is,  whether  the  defendant  bad  pro* 
bable  cause.  His  belief  is  not  enough.  Nor  is  it  of  any  consequence  that  he  was  actuated 
by  malice,  as  it  is  well  settled  that  if  he  had  probable  cause,  it  is  an  answer  to  the 
action.  WmehiddU  y.  PoUerJUld,  9  Barr,  137 ;  Travie  y.  Smith,  1  Id.  234.  That  the  eyi- 
dence  offered  tends  to  proye  that  the  defendant  was  guilty  of  the  charge  in  tliat  action, 
would  be  no  objection  to  its  competency ;  for  if  true,  and  he  Icnows  it  to  be  so,  then  ha 
was  warranted  in  belieying  that  the  person  accused  is  guilty  of  the  offence  with  which 
lie  stands  charged.  There  would  be  no  necessity,  as  in  cases  of  libel  or  slander,  to  put 
in  the  plea  of  justification  so  as  to  warrant  the  introduction  of  eyidence  tending  to  proye 
the  flruilt  of  tiie  accused.  In  all  cases  of  libel,  ftimafaeie  excusable  on  account  of  the 
occasioa  of  uttering  or  publishing  it,  all  the  facts  and  circumstances  of  the  case  may  be 
giyen  in  evidence  by  the  defendant  to  show  probable  £^and,  and  to  rebut  the  idea  of 
malice.  Cook  on  I)eikmation,  Law  Library,  voL  43,  p.  38-39 ;  2  Oreenleaf  on  Ev.  sec. 
421;  Starkie  on  Slander,  66. 

In  PaUieon  y.  Jonee,  8  Bam.  k  Ores.  678;  16  Bug.  0.  L.  R.  306,  lAUUdaU,  J.,  says^ 
that  on  a  privileged  communication  it  is  not  necessary  for  the  defendant  to  plead  a  justi- 
fication, he  may  make  his  defence  on  the  general  issue,  and  give  evidence  to  satisfy  the 
Jury  that  under  the  circumstances  of  the  case  it  was  a  bona  fide  communication.  To  the 
point  I  also  refer  to  (yDonaghue  v.  Jf  Govern,  23  Wend.  26 ;  Chapman  v.  Colder,  2  Harris, 
369,  per  Rogere,  J.  Privileged  communications  are  of  four  kinds,  to  wit :  Where  the 
publisher  of  the 'alleged  slander  acted  in  good  fitith  in  the  discharge  of  a  public  or  private 
duty,  legal  or  moral,  or  in  the  prosecution  of  his  own  rights  or  interests ;  anything  said 
or  written  by  a  master  concerning  the  character  of  a  servant  who  has  been  in  his  employ- 
ment; words  used  in  the  course  of  a  legal  or  judicial  proceeding,  and  publication  duly 
made  in  the  ordinary  mode  of  parliamentry  proceedings.  Per  DameU,  J.  Jfhite  v. 
mehoUa,  3  How.  (U.  S.)  266 ;  Goelin  v.  Cannon,  1  Harr.  3 ;  ffoar  v.  Wood,  3  Mete.  193. 

In  an  action  on  the  case  for  slander,  it  is  competent  for  the  defendant  to  show  that 
the  words  were  uttered  before  a  tribunal  of  a  religious  society,  of  which  the  plaintiff  and 
defendant  were  both  members,  for  the  purpose  of  disproving  malice.  The  decision  of 
such  tribunal,  however,  is  incompetant  evidence.  WhiUdker  v.  Carter,  4  Ireddl,  461 ; 
G'Donaghue  y.  Jf  Govern,  23  Wend.  26. 

If  words  imputing  misconduct  to  another  are  spoken  by  one  haying  a  duty  to  perform 
and  in  good  faith,  and  in  the  belief  that  it  comes  within  the  discharge  of  that  duty,  an 
action  cannot  be  maintained  for  them,  without  proof  of  express  malice.  jS^t'M  v.  Yomane, 
3  Hill,  (9.  0.)  85  ;  Bradley  v.  Heath,  12  Pick.  163, 165.  So,  if  words  are  spoken  in  good 
fiiith  to  those  who  have  an  interest  in  the  communication,  and  a  right  to  know  and  act 
upon  the  facts  stated.  lb.  Thus  within  the  principle  of  both  the  above  rules,  if  a 
selectman,  acting  in  his  oificial  capacity,  on  probable  grounds  and  in  good  fbith,  accuse 
another  of  voting  twice  in  the  same  ballot  it  is  not  actionable.    lb. 

To  present  written  charges  against  a  member  of  a  society  to  another  for  his  signature, 
is  privileged.  Streety  v.  Wood,  16  Barb.  106.  Presenting  a  charge  to  a  lodge  of  Odd- 
fellows, by  one  member  against  another,  is  a  privileged  communication,  if  the  acts 
charged  are  violations  of  the  rules  of  the  order,  if  the  lodge  is  authorised  by  the  rules  to 
receive  and  investigate  them,  and  if  the  charges  are  made  in  good  ftiith.    lb. 

A  member  of  the  legislature  is  not  liable  to  an  action  of  slander  for  words  spoken  in 
the  discharge  of  his  official  duties,  even  though  spoken  maliciously.  Coffin  v.  Coffin,  4 
Mass.  1,  31.  But  see  Commonwealth  v.  Blandmg,  3  Pick.  310,  314.  But  this  privilege  is 
not  extended  to  words  spoken  unofficially,  though  in  the  legislative  hall,  and  while  the 
legislature  is  in  session.  Coffin  v.  Coffin,  4  Mass.  1.  Thus,  where  one  member  informally 
communicated  to  another,  within  the  representative's  hall,  and  while  the  house  was  in 
session,  that  the  statement  which  he  had  just  made  to  the  house  upon  some  question 
lately  under  consideration,  and  likely  again  to  be  acted  upon,  was  founded  upon  mis- 
representation, and  that  his  informant  was  a  person  not  to  be  believed,  (using  some 
slanderous  expression  in  regard  to  the  informant,)  it  was  held  that  the  slander  was  not 
privileged  by  the  place  or  occasion.    lb.   Words  spoken  in  discharge  of  official  duty  are 
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[^1266]  In  aa  ftction  for  BUnder,|  is  *ira&ting;   but,  ''if  without 
groand,(a)  and  purely  to  aefame,  a  false  character  should  be 

f riven,  it  would  be  proper  ground  for  an  action."  The  plea  of  privi- 
eged  communication  must  allege  that  the  defendant  made  the  commu- 
nication on  a  lawful  occasion,  believing  it  to  be  true  and  without  malice, 
or  at  least  bond  fide.(b)  Where  a  person  intending  to  hire  a  servant 
applies  to  the  former  master  for  a  character,  the  master  (except  where 
express  malice  is  proved)  shall  not  be  obliged  to  prove  the  truth  of  the 
character  he  gives ;  for  in  such  case  the  disclosure  is  not  made  officiouslj, 
but  in  confidence,  and  the  facts  may  happen  to  rest  only  in  the  know- 
ledge of  master  and  servant.  But  where  the  master  voluntarily,  and  with- 
out being  applied  to,  speaks  defamatory  words  of  his  servant,  it  will  be 
incumbent  on  him  to  plead  and  prove  the  truth  of  the  words.(e)  ''I 
take  the  law  to  be  well  settled,  that  where  a  master  is  applied  to  for  a 
character  of  a  servant,  the  former  is  not  called  upon  in  an  action  to 
prove  the  truth  of  any  aspersions  thrown  out  by  him  against  the  latter, 
but  that  it  lies  upon  the  servant  to  prove  the  lalsehood  of  such  asper- 
sions. In  such  case  the  master  is  justified,  unless  the  servant  prove 
express  malice/Yl)  A  plea  negativing  the  special  damage  in  slander 
for  words  actionable  in  themselves  is  bad  on  demurrer.(c2)(2) 

(a)  Per  Lord  Mansfield^  G.  J.,  in  Edmmdtim  r.  Siephaimm^  BalL  N.  P.  8,  cited  hjPmi^ 
J.y  in  Blackburn  ▼.  Blackburn^  4  Bingh.  408. 

(b)  Smith  T.  Thomat^  2  Bingh.  N.  C.  372 ;  2  Scott,  646. 

\c)  Said  hj  Lord  Mantfidd,  G.  J.,  to  be  so  settled,  and  that  he  had  often  ruled  it  bo  at 
Kisi  Prius.  Lawr^  T.  Aekenhead  and  Ux,,  B.  R.  Sittings,  M.  8  Geo.  III.,  Cbimbre,  MSS. ; 
Kdly  Y.  PartmgUm,  4  B.  4  Ad.  700 ;  2  Nev.  k  M.  460. 

(rf)  S.  C. 

not  actionable.  Ooodonou  r.  Tappan,  1  Ham.  60.  Aliitr,  if  spoken  under  pretence  of 
official  duty,  wantonly  and  with  malice.  The  question  of  intention  is  to  be  left  with  the 
jury.  lb.  Slander  will  not  lie  for  words  spoken  of  a  person  in  the  discharge  of  oSdal 
duties,  if  the  office  has  ceased  at  .the  time  of  the  speaking  of  the  words.  I'orwmrdr, 
Adamsj  7  Wend.  204.  Words  spoken  of  a  plaintiff,  in  the  character  of  judge,  are  actioB- 
able  without  coUoquiutn  or  innuendo.    Hook  t.  Hackney^  16  S.  A(  R.  385. 

It  seems  that  where  a  person  addresses  a  complaint  to  a  person  competent  to  lednsi 
the  grievance  complained  of,  no  action  will  lie  against  him,  whether  his  statement  be 
true  or  false.  Thorn  t.  Blanehardj  5  Johns.  508.  If  the  words,  actionable  in  themselTss, 
be  spoken  between  members  of  the  same  church  in  the  course  of  their  religions  diso- 
pline,  and  without  malice,  no  action  will  lie ;  the  jury  are  to  decide  whether  there  bt 
malice  or  not.  Jarvit  y.  Hathaway ^  3  Id.  180.  Words  imputing  weakness  of  nader* 
standing,  to  a  candidate  for  congress,  are  not  actionable.  Mayrant  t.  ^teAordson,  1  N. 
k  M'Cord,  347.  To  say  of  a  member  of  the  legislature,  in  reference  to  the  fntnie  dis- 
charge of  his  functions,  that  "  he  is  a  corrupt  old  tory,"  is  not  actionable  j»«r  at.  Bofy 
Y.  Dara^  2  Port.  212.  Such  words,  to  be  actionable,  must  hare  been  spoken  in  refer- 
ence to  past  conduct.    lb. 

(1)  Per  Chambref  J.,  in  Royert  y.  CUflonj  M.  44  Geo.  III.,  G.  B.,  3  Boa.  k  PnL  594. 
The  case  itself  is  well  worthy  of  attention  on  this  subject,  but  the  circumstances  of  it 
are  too  special  for  insertion  in  this  work.  N.  A  servant  cannot  bring  an  action  against 
his  master  for  not  giving  him  a  character.  Per  Kenyon^  G.  J.,  in  Carrol  t.  Birdj  3  Sip. 
N.  P.  C.  201. 

(2)  But,  "  if  without  ground,  and  purely  to  defame,  a  fidse  character  should  be  giTca* 
it  would  be  proper  ground  for  an  action." 

The  defendant  may  plead  that  the  words  were  not  spoken  within  two  years  heSott  the 
commencement  of  the  action. 

In  Coffin  y.  Coffin^  4  Mass.  Rep.  1,  will  be  found  a  very  able  opinion  by  Chief  Justice 
Par9on»^  how  far  the  privilege  of  a  member  of  a  legislative  body  is  a  justification  ibr 
actionable  words.  Although  the  privilege  claimed  in  that  case  was  derived  from  aa 
article  of  the  declaration  of  rights  of  the  state  of  Massachusetts,  yet  the  just  and  Indd 
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The  defendant  may  plead  that  the  words  were  not  spoken  widiin  two 
years  before  the  eommencement  of  the  actLon.(6) 

Uvidence* 

By  Stat.  6  &;  7  Vict.  c.  96,  s.  1,  in  an  action  for  defamation  it  shall 
be  lawful  for  the  defendant  (after  notice  in  writing  of  his  intention  so  to 
doy  duly  given  to  the  plaintiff  at  the  time  of  filing  or  delivering  the  plea  in 
such  action)  to  give  m  evidence,  in  mitigation  of  damages,  mat  he  made 
or  offered  an  apology  to  the  plaintiff  for  such  defamation  before  the  com^ 
mencement  of  the  action,  or  as  soon  afterwards  as  he  had  an  opportur 
nity  of  doing  so,  in  case  the  action  shall  have  been  commenced  before 
there  was  an  opportunity  of  making  or  offering  such  apoloey. 

♦The  words  must  be  proved  as  laid  in  the  declaration  ;y^)  [*1267] 
that  is,  such  of  them  as  will  support  the  action  ;  for  it  is  not 
necessary  for  the  plaintiff  to  prove  aU  the  words  stated  in  the  declari^ 
tion ;  only  what  i8(^)  material.  (1)  Formerly,  indeed,  it  was  holden, 
that  the  plaintiff  must  prove  the  words  precisely  as  Iaid;(A)  but  now  it 
is  sufficient  to  prove  the  substance  of  them.(2)  However,  if  the  words 
be  laid  in  the  third  person,  e.  g*j  he  is  a  thief,  proof  of  words  spoken  in 
the  second  person,  e>  g,j  you  are  a  thief,  will  not  support  the  declarar 
tion  ]{t){Z)  for  there  is  a  great  difference  between  words  spoken  in  a 
passion  to  a  man's  face,  and  words  spoken  deliberately  behind  his 
Dack.(X:)  Nor  will  proof  of  words  spoken  to  a  person  support  an  indict- 
ment{t)  charging  that  the  defendant  spoke  them  of  such  person.  So  an 
averment  that  slanderous  words  spoken  concerning  the  (three)  plaintiffs 
in  their  joint  trade,  was  holden(m)  not  to  be  supported  by  evidence  of 

(e)  Stat.  21  Jac.  I.  c.  16,  8.  3. 

(/)  Bame$  t.  Holhww, 8  T.  B.  160.  Per  Lawrence,  J.,  in  MaiiUmd^.  Ooldneff^  2  East, 
430 ;  Walters  r.  Mace,  2  B.  &  A.  765 ;  ffatieoek  v.  Winter,  7  Taunt.  205. 

(g)  Per  Bayley,  B.,  Cox  y.  Thomaeon,  2  Gr.  k  J.  364. 

(A)  Ball.  N.  P.,  cites  2  Roll.  Abr.  718.         (t)  See  Stannard  r.  Haner,  6  M.  ft  R.  295. 

{1c\  Avanilo  v.  Mogere,  London  Sittings,  Tnn.  1773,  B.  R.,  Lord  Mansfield,  G.  J.,  cited 
b;  JSuUer,  J.,  in  E,  y.  JBerry,  4  T.  R.  217,  where  the  same  doctrine  was  applied,  and 
BuUer,  J.,  said  he  had  known  a  yarlety  of  nonsuits  on  the  same  objection ;  although 
there  was  a  case  in  Strange,  e  contra,  and  also  a  dictum  of  Lord  Hardwieke,  G.  J^mNel- 
son  v.  Dixie,  G.  Temp.  Hardw.  306. 

[/)  J2.  y.  Berry,  4  T.  R.  217. 

[m)  Solomone  and  two  others  y.  Medez,  1  Stark.  N.  P.  G.  191. 
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views  and  reasoning  fh)m  principles  of  general  application,  which  distinguish  the  case 
entitle  it  to  something  more  than  local  authority.  In  Law  y.  Scott,  5  Har.  k  J.  438,  it 
was  held,  that  words  spoken  to  a  senator  of  the  United  States,  at  the  request  of  the  latter, 
relative  to  the  fitness  of  the  plaintiff  for  a  certain  office  to  which  he  was  then  nominated, 
were  not  actionable. 

If  the  defendant  would  justify  a  charge  of  felony,  he  must  justify  as  to  the  specific 
charge  laid,  and  cannot  set  up  a  charge  of  the  same  thing,  but  distinct  as  to  the  subject- 
matter.    Andrews  v.  Vanduxer,  11  Johns.  Rep.  38. 

(1)  Though  all  the  words  alleged  need  not  be  proved,  it  is  necessaiy  some  of  those 
which  are  actionable  should  be  proyed  as  laid.  Foster  v.  Small,  3  Whart  138 ;  Cummins 
V.  BttHer,  3  Blackf.  190;  Wheeler  v.  Bobb,  \  Id.  330;  Whiting  v.  Smith,  13  Pick.  364. 

(2)  But  though  the  words  proved  are  equivalent  to  those  laid  in  the  declaration,  yet, 
if  they  are  not  the  same  in  substance,  judgment  will  be  arrested.  Olmstead  y.  MiUer,  I 
Wend.  506.    See  M^Almmt  v.  McClelland,  14  S.  k  R.  369. 

(3)  See  if  ConiMUv.  JfCay,  7  S.  A(  R.  227,  overruling  TVaeyr,  ffarkins,  1  Binn.  395 ;  Wolf 
V.  Bodi/er,  1  Har.  k  J.  409.     Contra,  DaUey  v.  Oames,  1  Dana,  529. 

VOL,  n. — 46 
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words  addressed  by  the  defendant  personally  to  one  only  of  die  part- 
ners. In  like  manner  a  count  for  slanderous  words  spoken  affirmatiTe- 
ly  cannot  be  supported  by  proof  that  they  were  spoken  by  way  of  inter- 
rogatory: as  where  the  declaration  stated,(n^  that  the  defendant  9pohe 
these  words  **he,  the  plaintiff,  cannot  pay  his  labourers,"  and  the  eri- 
dence  was,  that  the  defendant  had  asked  a  witness  "  if  he  had  heard 
that  plaintiff  could  not  pay  his  labourers/'  Where  the  declaration 
aUeged  that  the  plaintiff  was  of  two  trades,  although  the  plaintiff  failed 
to  prove  that  he  was  of  both ;  it  was  holden,(o}  that  he  might  recover 
upon  proof  that  he  was  of  that  trade  concerning  which  the  defendant 
was  charged  to  have  spoken  the  words ;  for  the  fulegation  was  partible. 
The  plaintiff,  after  proving  the  words  as  laid  in  the  declaration,  may 
prove  that  the  defendant  spoke  otheT{p\  words  on  the  same  snbject  or 
referring  to  it,  either  before  or  afterwaras,  although  such  words  mav  be 
actionable ;  for  this  evidence  is  admissible,  not  in  aegravation  of  oun- 
ages,  but  for  the  purpose  of  proving  the  malice  of  the  defendant  in  de- 
liberately speaking  the  words  which  are  the  subject  of  the  action.(l) 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in  evidence  a 
bill  of  indictment,  which  had  oeen  preferred  against  him  by  the  defend- 
ant, and  which  the  grand  jury  returned  ignoramus.  This  wss 
{^^1268]  *holden  to  be  admissible  evidence  to  show  the  malicious  intent 
with  which  the  words  were  8poken.(9)  If  the  declaration  con- 
tain several  actionable  words,  it  is  si^cient  for  plaintiff  to  prove  some 
of  them.(r^  Express  malice  need  not  be  proved ;  if  the  charge  be  false, 
malice  will  be  implied.  The  existence  of  express  malice  is  only  a  mat- 
ter of  inquiry,(«)  where  the  injurious  expressions,  which  are  the  subject 
of  complaint,  are  uttered  upon  a  lawful  occasion.  In  an  action  for 
slander  of  title,  it  must  appear  that  the  words  were  spoken  msfi- 
ciously :  it  is  not  necessary  for  the  defendant  to  plead  specially ;  but 
the  plaintiff  must  prove  malice,  which  is  the  gist  of  the  action.(t) 
Where  in  the  declaration  it  was  alleged,  that  the  plaintiff  was  a  physi- 
•oian,  .and  exercised  that  profession  in  England,  and  on  that  account 
was  called  doctor,  meaning  doctor  of  medicine,  and  that  defendant 
slandered  plaintiff  in  his  character  of  a  physician,  and  denied  his  right 
to  be  called  a  doctor  of  medicine ;  it  was  holden,(«)  that  the  plaintiff 
must  prove  that  he  was  entitled  to  practice  as  a  physician  in  England: 
it  was  not  suflScient  to  show  that  he  had  in  fact  so  practised ;  nor  that 
he  had  received  the  degree  of  doctor  of  medicine  at  the  University  of 

(n)  Bamm  y.  HoUoway^  8  T.  R.  150.  (o)  Figgmt  r.  Co^weO,  3  M.  4  a  369. 

Ip)  S6e  2  PkUiipps,  c.  9,  and  ante,  Ut.  "Libel/'  p.  1055,  n.  (1).  See  also,  D^naJ^ 
J>avi§,  7  0.  A  P.  112,  Tmdal,  G.  J. 

!q)  Tate  Y,  Humphrey,  2  Gampb.  Y3,  n.     See  also,  RuatdL  r.  JtQuuUr^  tmU^  p.  1055,  i. 

\r)  Compagnon  and  Wife  v.  Martin^  Bl.  R.  790. 

[t)  Per  TSndal,  G.  J.,  Hooper  ▼.  Trutcott^  2  Bingh.  N.  G.  464.  See  Padmort  T.  Ln- 
rmee,  and  the  other  cases  cited,  anU^  p.  1255. 

it)  Smith T.  SpooneTy  3  Taunt.  246. 
«)  CoUimr.  Cameyie,  1  A.  ft  B.  695,  3  Ker.  k  H.  703. 


(1)  Many  words  not  laid,  nor  necessary  to  be  laid  in  the  declaration,  may  be  given  b 
•Tidence  to  prove  malice.  Barton  v.  Brands^  3  Qreen,  248.  Actionable  words  laid  ii  s 
declaration,  spoken  after  the  commencement  of  the  suit,  cannot  be  proved  in  nggtn*" 
tion.    Jr6Veffim<yy  T.  JTe^  3  Blackf.  488. 
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Bt.  Andrew's,  in  Scotland.  It  is  not  competent  for  the  defendant,  under 
the  general  issue,  to  offer,  in  mitigation  of  damages,  evidence  that  the 
specific  facts  in  which  the  slander  consists,  and  for  which  the  action  is 
brought,  were  communicated  to  him  by  a  third  per8on.(2;)(l)  In  an  ac- 
tion for  words  imputing  felony,  with  a  count  for  maliciously  charging 
the  plaintiff  with  theft  before  a  justice,  to  which  the  defendant  pleaded 
the  general  issue,  and  also  pleas  of  justification,  evidence  of  general 
good  character(y)  is  not  admissible  for  the  plaintiff.     Where  words  are 

Siven  in  evidence  in  order  to  prove  malice,  which  are  not  stated  in  the 
eclaration,  the  defendant  may  prove(2;)  the  truth  of  such  words ;  as, 
not  being  on  the  record,  the  defendant  has  had  no  opportunity  of  justi* 
^ing  them.  Where  the  words  are  not  actionable  in  themselves,  and 
the  only  ground  of  action  is  the  special  damage,  such  special  damage 
must  be  proved(a)  as  alleged.(2)  Where  the  words  are  actionable  with- 
out  the  inducement,  the  insertion  of  what  is  not  material  and  not  proved, 
does  not  occasion  a  variance(i)  of  which  advantage  can  be  taken.(S) 

(z)  MUU  ▼.  Spencer^  HoU'b  N.  P.  C,  533.     [J9thfM  y.  JITCorde,  2  Browne's  Rep.  89 ; 
Kennedy  y.  Oregoiy,  1  Binn.  Rep.  85|  contra.'] 

(y)  ComwaU  y.  Richardson^  Rj.  k  M.  305,  Abbott,  0.  J. 

\z)  Wame  T.  Chadwell,  2  Stark.  N.  P.  C.  457.        (a)  Ward  v.  Weekt,  7  Bingh.  211. 

[b)  Cox  T.  Thomason,  2  Cr.  k  J.  361;  2  Tyrw.  411. 


s 


1)  See  Robimon  v.  Harvey,  6  Monr.  619 ;  Evan*  t.  SmiUh,  lb.  364. 

^^2)  As  to  what  is  sufficient  to  constitnte  special  damages,  see  Olmstead  y.  MiUcr,  1 
17end.  606;  Bradt  y.  TousUy,  13  Id.  253;  WilliafiuT,  Mill,  19  Id.  305;  Black  y.  Ranney, 
2  Hill,  309.  When  the  words  charged  are  not  actionable  in  themselves,  the  plaintiff 
Blast  aUege  and  proye  that,  by  reason  of  the  slander,  he  has  sustained  some  pecuniary 
damage.  It  is  not  enongh,  howeyer,  that  he  has  suffered  pain  of  mind,  lost  the  society 
or  good  opinion  of  his  neighbors,  or  the  like,  nnless  he  has  also  been  injured  in  his 
estate  or  property.  It  is  enough,  howeyer,  that  the  slander  has  prevented  the  party 
from  receiving  something  of  value  which  would  have  otherwise  been  conferred,  though 
gratuitously.    lb. 

(3)  A  record  of  conviction  of  the  crime  charged,  is  admissible  evidence  of  the  truth 
of  the  charge,  under  a  plea  of  justification.  But  it  is  only  prima  facie  evidence,  and  the 
plaintiff  may  controvert  the  fact  anew.  If,  however,  the  defendant  were  a  witness  on 
the  prosecution,  the  record  of  conviction  will  not  be  admitted.  Maybee  v.  Avery,  18 
Johns.  Rep.  352. 

After  proving  the  words  laid  in  the  declaration,  the  plaintiff  may  give  in  evidence 
other  words  not  actionable,  and  also  actionable  words  spoken  after  suit  brought,  to 
show  malice  in  the  defendant.  WaUU  v.  Mease*  3  Binn.  Rep.  650 ;  Kean  v.  McLaughlin, 
2  S.  A  R.  Rep.  469;  Shock  v.  MChesney,  2  Yeates's  Rep.  473 ;  MAlman  v.  M'CUUand,  14 
S.  k  R.  359 ;  DuvaU  y.  OriffUh,  2  Har.  k  Gill,  30.  Where  the  words  spoken  are  of  similar 
import  with  those  laid  in  the  declaration,  they  may  be  admitted.  BodweU  v.  Swan,  2 
Pick.  376.  But  words  charging  a  distinct  felony  are  not  admissible.  Eckart  v.  WiUon, 
10  S.  A(  R.  45.    For  the  law  on  this  subject,  see  ante,  under  the  head  of  libel. 

The  defendant  may,  in  mitigation  of  damages,  prove  on  the  general  issue,  such  facts 
and  circumstances  as  show  a  ground  of  suspicion,  but  not  amounting  to  actual  proof  of 
the  charge  W\Uia$M  v.  Mayer,  1  Binu.  Rep.  90,  n.  (a).  But  particular  facts  which 
might  form  links  in  the  ehain  of  circumstantial  evidence  against  the  plaintiff,  are  not  ad- 
missible under  the  general  issue  in  mitigation  of  damages.  Wormouth  v.  Cramer,  3 
Wend.  396.   See  M^ Alexander  v.  Harris,  6  Munf.  465 ;  Nelson  y .  Evans,  1  Devereuz,  9. 

But  where  the  defendant  attempted  to  give  in  evidence,  in  mitigation  of  damages,  that 
particular  reports  had  been  made  in  the  neighborhood  that  the  plaintiff  was  guilty  of 
the  crime  charged,  he  was  not  allowed  to  do  it.  Matson  y.  Buck,  5  Cow.  499 ;  Cole  y. 
Ferry,  8  Id.  214.  A  person  of  disparaged  fame  is  not  entitled  to  the  same  measure  of 
damages  with  one  whose  character  is  unblemished.  Sayre  y.  Seayre,  1  Dutcher,  N.  J. 
Rep.  245.  Therefore  a  defisndant  may  give  in  eyidence  the  general  bad  character  of  the 
pUuntiff  in  an  action  of  slander,  but  may  not  proye  any  specific  act.     Yick  v.  Whitfield, 
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Where  one  of  several  counts  in  a  declaration  for  slander  is  bad,  and 
some  of  the  defamatory  words  in  it  are  proved,  and  the  jury  find  a  ver- 


2  Ham.  222 ;  Dewiti  v.  Greenfield^  5  Id.  225 ;  Brunsfm  T.  L^nde^  1  Boot,  354.  la  sn  sctioa 
for  slander  in  charging  the  plaintiflf  with  peijury,  the  pleas  were,  not  gail^  and  jnatifi- 
cation.  At  the  trial  the  defendant,  in  mitigation  of  damages,  offered  eyidence  of  the 
general  bad  character  of  the  plaintiff  for  Teracitj  when  on  oath.  Held,  that  the  eTidenct 
ought  to  have  been  receWed.    itNutt  y.  Youngy  8  Leigh,  542. 

Under  the  general  issne  defendant  maj  gi?e  in  evidence  facts  not  amoantiBg  io  a 
justification  in  mitigation  of  damages.  WiUon  ▼.  Apple,  3  Ohio,  270.  But  not  that  it  was 
generally  known  in  the  neighborhood  that  there  had  been  aqnairel  between  the  parties. 
Stoann  y.  JKory,  3  Blackf  298.  Nor  caa  he  show  that  other  perwms  in  the  neigtahoifaood 
spoke  of  their  suspicions  before  the  slander  was  uttered.  KeUoggY,  Cory,  3  Penns.  102; 
Smith  Y.  Buckeeker,  4  Rawle,  295.  See  eonlraj  Henson  r.  Veateh,  1  Blackf.  369.  Nor 
under  the  general  issue  can  he  show  plaintiff's  admissions  of  a  previons  similar  offence. 
Long  T.  BrougheTf  5  Watts,  439.  Nor  can  the  jury  infer  want  of  malice  merely  becaosa 
the  words  were  spoken  only  once  as  a  common  report.  SeoU  t.  FrebUsj  2  Sm.  k  Mash. 
546  ;  Moion  y.  Mason,  4  N.  H.  R.  110.  "  The  line  drawn  between  competent  and  incom- 
petent eyidence,  under  the  general  issue  in  actions  of  slander,  is  sometimes  not  yeiy 
distinct,  nor  has  it  been  unwayering.  It  would  be  a  yain  task  to  attempt  a  reconciliation 
of  the  numerous  cases  on  this  subject  But  I  think  a  safe  and  reasonable  rule,  in  rela- 
tion to  the  point  in  dispute  here,  may  be  extracted  from  the  modem  deciaioiis  which, 
prohibiting  covert  attempts  to  proye  the  imputed  guilt  of  the  plaintiff,  yet  permits  the 
defendant  to  show  he  had  some  reason,  though  founded  in  mistake,  to  believe  the 
charge  well  founded.  Formerly,  it  would  seem,  the  courts  tolerated  evidenee  of  facts 
and  circumstances  tending  to  a  conclusion  of  guilt,  but  falling  short,  aa  it  was  said,  of 
actual  justification.  But  as,  from  the  yery  nature  of  such  testimony,  it  waa  imposabie 
to  ascertain  a  definite  halting-place  between  mere  grounds  of  suspicion  and  plenaiy  proof 
of  guilt,  plaintiffs  frequently  found  themselves  in  the  predicament  of  conyicted  persons 
in  the  estimation  of  the  jury,  without  any  previous  notice  of  an  intent  to  impeach  theoL 
This  inconvenience  caused  a  change  in  the  rule  of  evidence  in  England,  and,  aa  I  bdieve^ 
in  most  of  the  states  of  our  Union.  Certainly,  in  Pennsylvania,  it  is  now  settled,  that 
without  a  plea  of  justification,  It  is  incompetent  to  a  defendant,  in  slander,  to  give  evi^ 
dence  of  particular  &cts  which  induced  him  to  believe  the  charge  true  at  tbe  time  it 
was  made,  if  such  facts  are  of  a  nature  to  establish  the  accusation,  or  may  form  links  m 
a  cb  Ain  of  circumstantial  evidence  tending  to  fasten  guilt  upon  the  plaintiff.  P«b-w  y.  Am% 
5  W.  4  S.  364 ;  Kay  v.  Fredrigal,  3  Barr,  223.  The  same  principle  is  enforced  in  New  Toik, 
as  is  shown  by  Root  v.  King,  7  Cow.  633,  and  Wannouth  v.  Cramer,  3  Wend.  396.  Bat 
in  the  former  of  these  cases,  which  was  very  elaborately  discussed  and  mnch  oonsidefed, 
it  was  held,  that  the  defendant,  if  he  has  not  attempted  to  justify  the  charge,  may  prove^ 
under  the  general  issue,  by  way  of  excuse,  any  thing  that  in  the  slightest  degree  repels 
the  presumption  of  malice,  if  it  do  not  necessarily  imply  the  truth  of  the  charge,  or  tend 
to  prove  it  so.  This  distinction  has  received  the  sanction  of  this  court,  in  BukUr  v. 
SteeveTj  2  Wh.  313,  where  it  was  ruled,  that  a  defendant  may,  under  the  general  issos^ 
in  mitigation  of  damages,  prove  such  facts  as  show  a  ground  of  suspicion  not  amoantiag 
to  actual  proof  of  the  plaintiff's  guilt,  and  I  would  say,  showed  to  be  reconcilable  with 
his  entire  innocence.  It  was  then  observed  with  much  pertinacity,  thai  if  one  traty 
believes  the  existence  of  guilt,  though  mistaken  in  point  of  fact,  and  in  a  motneat  i 
irritation,  make  a  criminal  charge  against  another,  he  is  surely  not  as  culpable  as  where 
the  accusation  is  preferred  without  any  reason,  actual  or  supposed.  To  this  I  may  he 
permitted  to  add,  that  there  is  a  wide  difference  between  a  deliberate  de&mer  smd  osc 
who,  mistaking  the  legal  character  of  a  transaction,  denounces  as  crime  what  is  in  troth 
simply  a  simple  trespass.  Evidence  showing  this  is  directly  addressed  to  the  degree  of 
malice  present,  without  establishing  the  imputed  turpitude.  It  should  the(refore  be 
received ;  for  although  the  ii^ury  done  to  the  plaintilTs  character  furnishes  in  part  the 
standard  of  damages,  the  motives  of  the  accuser,  and  the  presence  or  absence  of  wantos 
and  causeless  malice,  may  fairly  enter  into  the  estimate.  As  a  resalt  of  this  nsaaoning, 
I  think,  it  may  be  safely  asserted,  that  facts  which  contribute  even  in  a  sliglit  degree  to 
show  an  innocent  reason  for  the  defendant's  act,  and  which  do  not  at  the  same  time  tead 
to  support  a  plea  of  justification,  are  receivable  in  mitigation  of  damages.  This  distioo- 
tion  is  in  itself  obvious  enough.  The  great  difliculty  Ues  in  its  practical  opeiatioD,  far 
experience  teaches  that  to  discriminate  between  that  which  in  some  sort  may  serre  is 
excuse  an  unfounded  impeachment  and  that  which  provesvits  truth,  calls  freqaeatfy  te 
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diet  generally  with  damages  for  the  plaintiff,  the  court  will  award  a 
venire  de  novo.(<?) 

(e)  jSTjnptM  y.  Griffm,  11  A.  &  E.  186,  recognizing  An^fU  y.  Alesumder,  7  Bingh.  119  ; 
and  Day  y.  Rohmsofif  1  A.  &  B.  554. 


the  exerciBe  of  a  yery  nice  and  delicate  perception."  Mmennffer  y.  Kerr,  9  Barr,  133,  per 

In  9  Barr,  313,  Mmesmger  y.  Kerr^  it  is  said  that  in  Pennsylvania  It  is  now  settled 
that  without  the  plea  of  justification,  it  is  incompetent  to  a  defendant  in  slander,  to  give 
evidence  of  particular  &cts  which  induced  him  to  believe  the  charge  true  at  the  time  it 
was  made,  if  such  facts  are  of  a  nature  to  establish  the  accusation,  or  may  from  links  in 
a  chain  of  circumstantial  testimony  tending  to  fasten  guilt  on  the  plaintiif.  Justice 
Bell  gives  the  true  reason  for  the  rule.  Tou  shall  not,  says  the  law,  attack  him  indirectly 
if  you  fear  to  do  it  directly,  by  placing  on  the  record  an  avowal  of  your  intent,  and  thus 
put  him  on  his  guard.  And  in  Upedtgrove  v.  Zimmerman^  1  Harris,  619,  the  same  point  is 
ruled.  In  an  action  of  slander,  as  is  there  decided,  circumstances  which  do  not  amount 
to  a  justification  and  from  which  the  jury  could  not  infer  or  presume  that  the  party  charged 
was  guilty  of  the  offence,  may  be  given  in  evidence  on  the  plea  of  not  guilty,  in  mitiga- 
tlon  of  damages,  because  they  weaken  the  proof  of  malice.  But  where  they  lead  directly 
toward  the  proof  of  guilt,  they  cannot  be  given  in  evidence  on  that  plea.  Chapman  v. 
Colder,  2  Id.  36,  per  Rogers,  J. 

"  If  the  defendant  would  prove  that  the  charge'is  true,  he  can  do  this  only  under  a 
special  plea  in  justification  ;  it  is  only  evidence  of  fibcte  not  sufficient  to  justify,  that  is 
admissible  under  the  general  issue  to  reduce  the  damages.  And  if  such  facts  have  been 
specially  pleaded  in  justification,  but  the  plea  is  withdrawn  before  the  trial,  and  the 
plaintiff  is  therefore  not  prepared  with  evidence  to  disprove  it,  the  defendant  may  under 
circumstances,  still  be  permitted  to  prove  the  facts  under  the  greneral  issue  to  affect  the 
amount  of  damages  to  be  receiyed.  It  has  also  been  held,  that  where  the  facts  offered 
In  evidence  of  mitigation  of  damages  would  be  sufficient  to  justify  a  part  only  of  the 
libel,  they  must  be  specially  pleaded  in  justification  of  that  part,  and  cannot  otherwise 
be  received.  But  these  rules  it  is  conceived  do  not  preclude  the  defendant  from  show* 
ing  under  the  general  issue,  all  such  facts  and  circumstances  as  belong  to  the  rti  geais^ 
and  go  to  prove  the  intent  with  which  words  were  spoken,  or  the  publication  was  made. 
And  if  a  justification  is  pleaded  the  defendant  may  still  give  general  evidence  in  mitiga- 
tion of  damages  under  the  general  issue,  though  he  will  not  be  permitted  under  a  plea 
of  justification  to  give  evidence  of  particular  facts  and  circumstances  respecting  the 
charge,  which  go  merely  to  the  amount  of  damages."     2  Greenl.  on  Bv.  }  425. 

in  an  action  for  slander,  the  charge  complained  of  being  the  commission  of  a  criminal 
offence,  the  same  degree  of  evidence  is  necessary  to  sustain  a  plea  of  justification  that 
would  be  necessary  to  convict  the  plaintiff  in  a  criminal  prosecution  for  such  offence. 
Landit  v.  Shanklin,  1  Carter,  (Ind^  92 ;  Shoultz  y.  Miller,  lb.  546;  GanU  v.  Venard,  lb. 
476;  Oferl  v.  Earlymnt^  4  Blackf.  460;  Andrews  v.  Vanduzeo,  10  Johns.  38.  Whether 
a  person  who  repeats  a  slander,  but  who  at  the  same  time  names  the  person  from  whom 
he  received  it,  may  plead  that  circumstance  in  justification,  seems  to  depend  on  the  intent 
or  qtto  animo  with  which  the  words  with  the  name  of  the  author  are  repeated.  Dole  v. 
Lffony  lO  Id.  447.  A  defendant  may  justify  slanderous  words,  if  at  the  time  of  speaking 
them  he  names  from  whom  he  heard  them,  and  if  in  truth  he  did  hear  them  from 
another.  But  this  is  a  justification  only  so  far  as  it  is  evidence  of  the  want  of  malice. 
Miller  y.  Kerr,  2  M'Cord,  285. 

A  defendant  cannot  plead  a  justification  after  the  case  has  gone  to  the  jury.  Waier 
y.  OtUhrie,  2  Bailey,  106.  Nor  shall  he  after  no  evidence  to  support  his  plea  of  justifi- 
cation has  been  offered  and  Uie  evidence  is  closed,  withdraw  such  plea ;  but  it  will  go 
to  aggravate  the  damages.  Lee  y.  Robertton^  1  Stew.  138;  Jaekeon  y.  SUUorif  15  Mass. 
48;  Alderman  v.  I^eneh,  1  Pick.  1;  Wilion  y.  NatuMu,  5  Teig.  211 ;  Upedegrove  y.  Ztm- 
merman,  1  Harris,  022. 

In  WolcoU  y.  Kail,  6  Mass.  Rep.  514,  it  was  said  tixat  evidence  of  the  general  character 
of  the  plaintiff  was  admissible,  as  he  was  always  ready  to  encounter  such  evidence,  if 
untrue,  and  as  the  amount  of  damages  must  depend  on  whether  his  character  was  good 
or  bad.  In  Alderman  v.  French,  1  Pick.  1,  the  defendant  pleaded  the  general  issue,  and 
also'a  special  plea  of  justification,  which  was  adjudged  bad  on  demurrer;  it  was  there  held, 
that  evidence  of  the  facts  contained  in  the  special  plea  tending  to  show  that  the  words 
spoken  were  true,  or  of  other  facts  of  the  same  tendency,  or  of  a  general  report  that 
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By  Btat.  21  Jac.  I.  c.  16,  8.  6,  ^^  In  all  actions  upon  the  caae  for 

the  plaintiff  was  gniUj  of  the  crime  impated  to  him,  was  not  adminible  in  mitigatioBof 
damages.  8.  P.  BodweU  ▼.  Swm,  2  Pick.  376.  See  Ha  t.  Dmry,  6  Id.  296.  Bat  under 
the  general  issue,  the  defendant  may  produce  evidence  of  the  plaintiff's  general  chaisets. 
BodweU  ▼.  Swan^  wt  tupra.  S.  P.  Paddock  r.  SaUabury^  2  Cowen,  8U ;  Sawtftr  t.  Bifvtf 
2  Nott  k  M^Cord,  511.  And  upon  a  plea  of  justification  ailing  the  truth  of  the  vwdi 
spoken,  the  plaintiff  maj  introduce  evidence  of  his  good  character.  Mtirdmg  r.  Bntk^ 
5  Pick.  244.  But  whether  such  evidence  would  be  admissible  under  the  general  'wn% 
nnlesB  in  answer  to  evidence  tending  to  impeach  the  plaintiff's  character,  dMtaim.  Ik 
In  Bennet  v.  Ffyde^  6  Conn.  Rep.  24,  it  was  held  that  such  evidence  was  admissible  sods 
the  general  issue. 

Proof  of  the  bad  character  of  the  plaintiff  subsequent  to  the  speaking  of  the  wwdi,  ii 
not  admissible,  although  the  character  offered  to  be  proved  is  of  such  a  nature  u  tint 
it  could  not  have  been  caused  by  the  speaking  of  the  words.  JMmgUm  v.  T^tt^  2 
Wend.  352. 

In  an  action  of  slander,  plea  not  gnilty,  the  defendant  maj,  in  mitigatiott  of  dtmem 
prove  an  J  facts  as  to  the  conduct  of  the  plaintiff  in  relation  to  the  transactioB  whidi  vn 
the  occasion  of  the  slanderous  words  complained  of,  which  tend  to  excnse  him  for  stls^ 
ing  the  wordii,  provided  the  facts  do  not  prove  or  tend  to  prove  the  truth  of  tkc  chai|i 
complained  of,  but  in  fsct  relieve  the  plaintiff  fh>m  the  imputation  involved  in  it  Btm^ 
land  V.  EidetoH,  8  Oratt.  87  ;  SeoU  v.  JITKemsh,  15  Ala.  62 ;  JSagar  v.  Chut,  1  H'Malki, 
468  ;  Kennedy  v.  Gregory^  1  Binn.  92  ;  Morrit  v.  Dtumtf  lb.,  note ;  Aefvcr  v.  M<9'i  1 
Miles,  146 ;  Bukler  v.  Steever,  2  Whart  326 ;  Mmenngtr  v.  Kerr^  9  Barr,  313;  f3MT. 
Apple^  3  Ham.  290  ;  Regdm  T.  WooUott^  6  Qill  k  Johns.  413 ;  Toung  v.  Benmetif  4  Scib. 
43 ;  Fither  v.  Patenon,  14  Ohio,  418 ;  ^vribe  v.  MiUer,  6  Blackf.  155 ;  JfeUcm  T.  Aw^  1 
Dev.  Rep.  9. 

This  question  is  not  new,  but  one  that  has  often  arisen  and  been  the  subject  of  eos- 
sideration.  It  was  much  discussed  in  the  case  of  Foot  v.  TVaey,  1  Johns.  46,  wken  it 
arose,  however,  under  the  single  plea  of  the  general  Issue,  but  was  not  decided;  tbi 
members  of  the  court  who  gave  opinions  being  equally  divided.  JTen/and  TkomfK^Jh 
were  for  its  admission,  and  Lwingeton  and  Tcln^km*^  eonira.  In  a  later  case  reported  is 
Anthon,  185,  Springttem  v.  FUld^  Speneer^  J.,  took  occasion  to  remark  that  he  hid  so 
doubt  about  the  admissibilitj  of  the  evidence  offered  in  the  case  of  Foot  v.  }Viqr,bit 
for  particular  reasons  connected  with  that  case  he  forbore  to  express  any  ophiioii  on  Ae 
hearing  of  the  same.  In  Paddock  v.  SaUtbufy^  2  Cow.  811,  the  question  esoc  tgslB 
before  the  Supreme  Court  of  New  York,  when  it  was  held  that  evidence  of  geBOU 
character  was  admissible  in  mitigation  of  damages  under  the  general  issue,  vluci 
was  the  onlj  plea  filed  in  that  case. 

This  subject  was  much  considered  in  the  case  of  Root  v.  Kmy,  7  Cow.  613.  The  oeort 
there  held  that  public  reports  of  the  facts  sUted  in  the  libel  were  inadmissible  m  evi- 
dence in  mitigation  of  damages  where  a  plea  in  justification  had  been  filed  aJkpoi  tM 
truth  of  the  matter  steted  in  the  libel ;  but  they  also  held  that  the  general  ehutctertf 
the  plaintiff  was  put  in  issue  in  an  action  of  slander,  without  regard  to  the  pleading c 
notice  of  defence  on  the  part  of  the  defendant.    Chief  Justice  Sm^age  sajs,  asdera^ 
circumstances  the  defendant  may  show  that  the  plaintiff's  reputation  has  gsetsinediw 
ii^ury,  because  he  had  no  reputation  to  lose.    The  rule  is  admitted  that  tke  geoc^ 
character  may  be  attacked,  because  this  is  relied  upon  as  the  ground  of  damages,  aal 
the  plaintiff  is  supposed  at  all  times  to  be  prepaid  to  sustain  his  general  chaiacter. 
See  also  Inman  v.  Foster^  8  Wend.  602,  aco.   Mr.  Oreenleaf  in  his  treatise  upon  indeac^ 
vol.  1,  {  55,  says,  "Whether  evidence  impeaching  the  plaintiff's  general  chsiscttf  ' 
admissible  in  an  action  of  slander,  as  affecting  the  damages,  is  a  point  which  bu  ^ 
much  controverted,  but  the  weight  of  authority  is  in  fiivor  of  admitting  such  eridese^ 
In  2  Starkie's  Evidence,  369,  it  is  said,  that  in  actions  of  slander  where  the  defeodapttai 
not  justified,  evidence  of  the  plaintiffs  bad  character  is  admissible,  in  redocboa  « 
damages;  and  In  page  878,  the  author  says,  **  Qeneral  evidence  of  bad  character ftoM 
to  be  admissible,  although  the  defendant  has  justified  that  the  impntatioB  ittnief  wn 
the  justification  should  fell,  the  question  as  to  the  quantity  of  damages  woeld  stiH  i^ 
main."    And  such  evidence  has  been  held  admissible  in  North  Carolina,  Ohio  *^jj^ 
tuoky,  when  a  justification  and  the  general  issue  are  both  pleaded.     Viek  v.  f^Ky^ 
Hayw.  222 ;  Dewit  v.  Qreenfield,  5  Ham.  275 ;  EaatUmd  v.  CaidweU,  2  Bibb,  21 1  C^kit^ 
T.  MiddUUfwn^  2  A.  K.  Marsh.  372 ;  Aivyar  v.  Bopkiru^  9  Shepley,  268. 
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slanderoua  words,  if  the  jury  upon  the  trial  of  the  isBue,  or  the  jury 
that  shall  inquire  of  the  damages^  assess  the  damages  under  fiyrty  shU- 

"  In  Kew  York,  such  eyidenee  has  been  admitted  where  the  general  isBne  has  been  the 
only  plea.  So  in  Connecticut,  Pennsjlvania,  South  Carolina,  New  Hampshire  and  Ten* 
nessee.  Brmuan  t.  Lynde,  1  Boot,  354 ;  Atutm  r.  ffaneheUy  2  Id.,  1 48 ;  Henry  v.  Nor^ 
weod^  4  Watts,  347 ;  Buford  y.  ATLuny,  I  Nott  k  M'Cord,  268 ;  Savyer  v.  Fr/ert,  2  Id. 
511 ;  Latnoi  v.  Snett^  6  New  Hamp.  413 ;  Watert  v.  Janetj  3  Porter,  442. 

''Inonr  own  cases,  we  shall  find,  that  the  general  principles  stated  in  Lamed  y.  Buffing' 
ton,  3  Mass.  546,  bear  upon  this  question.  The  precise  question  of  the  competency  of 
eridence  touching  the  plaintiff's  moral  character  was  there  waived,  as  no  such  evidence 
was  embraced  in  the  proposed  proof.  But  it  was  ruled  that  it  was  competent  to  give 
in  evidence  the  plaintiff's  rank  and  condition  in  life,  either  on  the  general  issue  or  a 
traverse  of  a  justification ;  and  the  reasons  assigned  are,  that  the  decree  of  injury  the 
plaintiff  may  sustain  by  the  slander,  may  very  much  depend  on  his  rank  and  condition 
in  society,  and  also  that  it  is  a  &ct,  in  its  nature,  of  general  notoriety.  In  Wolcott  v. 
Mall,  6  Mass.  518,  in  which  there  was  a  Justification  pleaded,  evidence  was  offiBred  in 
mitigation  of  damages  of  general  reports,  that  the  plaintiff  had  been  guilty  of  the  crime 
imputed  to  him  in  the  slanderous  words.  This  was  rejected ;  but  it  was  said  by  the 
court  that  evidence  of  general  bad  character  may  be  considered  by  the  jury ;  for  the 
worth  of  a  man's  general  reputation,  among  his  fellow  citizens,  may  entitle  him  to  large 
damages  for  an  attempt  to  injure  it,  which  he  ought  not  to  obtain  if  his  character  is  of 
litUe  or  no  estimation  in  society.  The  principle  here  settled  seems  to  be,  that  particular 
reports,  injurious  to  one's  reputation,  are  to  be  rejected,  but  a  bad  general  character 
nay  be  shown  in  mitigation  of  damages ;  and  this,  though  a  justification  be  pleaded. 
Alderman  v.  F^enek,  1  Pick.  1,  went  no  fivther  than  to  hold  that  evidence  of  a  general 
report  that  the  plaintiff  had  been  guilty  of  the  crime  imputed  to  him,  could  not  be 
received  in  mitigation  of  damages.  In  Rote  v.  Lapham,  14  Mass.  279,  which  was  an 
acUon  on  the  case  for  slanderous  words,  charging  the  plaintiff  with  perjury,  and  in 
which  the  court  held  it  incompetent  to  offer  in  evidence,  in  mitigation  of  damages,  that 
the  plaintiff  was  an  atheist,  yet  it  was  assumed  that  by  commencing  an  action  of  slander, 
'the  plaintiff  put  his  (general  reputation  at  issue.'  See  also  Commonwealth  v.  8neUmg,  15 
Pick.  344,  which  seems  to  recognize  the  same  principle.  In  Bodwtll  v.  jSimm,  3  Id.  378, 
while  it  was  held  that  reports  of  particular  facts  were  inadmissible,  it  was  declared  ae 
the  rule  of  law,  that  the  general  bad  character  of  the  plaintiff  may  be  shown,  because 
he  relies  upon  its  goodness,  before  calumniated,  as  the  principle  ground  of  damages.  A 
lUf  character  has  been  maliciously  attacked  and  the  law  will  repair  the  mischief  by 
damages;  but  to  a  reputation  already  soiled  the  injury  is  small. 

**  The  Bullish  doctrine  as  stated  in  Earl  of  Leicester  v.  Walier,  2  Campb.  251,  and 

V.  Moor,  1  M.  &  S.  284,  seems  to  go  farther  than  these  doctrines,  and  to  authorise 

the  admission  of  mere  public  reports  that  the  plaintiff  was  guilty  of  the  crime  imputed 
to  him  by  the  defendant.  See  also  Rieharde  v.  Bieharde,  2  M.  &  Mai.  557 ;  3  Stephens's 
Nisi  Prius,  2578.  But  this  rule  has  not  prevailed  with  us,  and  is  supposed  by  Mr.  Justice 
Jaekton,  in  his  opinion  in  Alderman  v.  French,  1  Pick.  18, 19,  to  have  been  only  intended 
as  an  admission  of  evidence  of  the  general  reputation  and  standing  of  the  plaintiff.  In 
this  view  they  would  bear  upon  this  question.  As  admissions  of  reports  we  should 
reject  them  as  authority. 

**  It  is  said  that  the  more  recent  English  cases  seem  to  consider  evidence  of  general 
bad  character  as  irrelevant,  and  therefore  inadmissible.  It  would  seem,  from  the  report 
of  the  case  of  Cornwall  v.  Riehardeony  By.  k  Mood.  305,  that  evidence  of  general  good 
character  was  held  not  to  be  admissible  for  the  plaintiff  where  the  defendant  had  filed 
special  pleas  of  justification  as  well  as  the  general  issue ;  and  the  presiding  judge  seems 
to  have  assumed  that  such  evidence  was  not  competent  to  either  party.  See  tdso  Stow 
V.  Converse,  3  Conn.  326 ;  Mathews  v.  ButUlyf  9  New  Hamp.  146.  This  decision  is  directly 
opposed  to  the  case  of  Harding  v.  Brooks,  5  Pick.  244.  In  Jones  v.  Stevens,  11  Price,  255, 
which  contains  much  reasoning  against  the  competency  of  such  evidence,  the  question 
arose  upon  a  plea  in  justification,  containing  general  allegations  against  the  plaintiff^s 
character,  and  the  real  question  was,  whether  it  was  competent  to  support  the  plea  and 
disprove  the  declaration  by  producing  evidence  that  the  general  character  of  the  plain* 
tiff,  as  an  attorney,  was  bad.  This  is  the  view  taken  of  that  case  by  Mr.  Greenleaf  in  his 
note  to  {  55  of  the  1st  volume  of  his  Treatise  on  Evidence. 

"  This  review  of  the  abjudicated  cases,  and  particularly  the  decisions  in  this  common* 
wealth,  and  in  the  State  of  New  York,  seems  necessarily  to  lead  to  the  conclusion  that 
evidence  of  general  bad  character  is  admissible  in  mitigation  of  damages.    That  it  is  so 
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ling9y  then  the  plaintiff  shall  reeorer  only  so  mncfa  costs  as  the  damages 
so  assessed  amount  to."  This  statute  does  not  extend  to  actions  foon&d 

where  no  justification  has  been  pleaded,  seems  to  be  eTerjwhere  sanctioned,  nnkas  a 
contrary  opinion  it  fonnd  in  the  recent  English  decisions  to  which  I  hare  alluded.  Sng- 
gestions  have  been  made,  in  some  of  the  cases,  that  such  eTidence  was  not  admissiliXB 
where  the  defendantjpleaded  the  truth  in  justification.  But  upon  principle,  the  diattinctiofly 
I  apprehend,  will  be  found  untenable.  There  is  doubtless  a  class  of  cases  where  the  de- 
fendant, by  pleading  the  truth  in  justification,  may  deprive  himself  of  a  defenoe  upon 
which  he  might  have  relied  if  he  had  pleaded  the  naked  general  issue ;  as  thai  the 
words  were  spoken  in  a  passion,  in  giving  the  character  of  a  servant,  &c.  In  such  cases, 
the  very  fact  of  pleading  justification,  and  putting  upon  record  an  allegation  of  the 
truth  of  the  words,  has  been  supposed  to  take  away  the  defence  of  the  character  above 
alluded  to.  But  under  our  statutes  (Rev.  Stats,  c.  100,  {18,  19,}  perhaps  even  this  role 
may  be  considered  as  modified  and  indeed  effectually  changed.  By  {  18,  it  is  provided 
that  matter  in  one  plea  shall  be  no  evidence  in  another;  and  by  J  19,  that  a  plea  in  jus- 
tification in  slander  that  the  words  spoken  were  true,  shall  not  be  proof  of  malice. 

"The  reasons  which  authorise  the  admission  of  this  species  of  evidence,  under  tbe 
plea  of  general  issue,  seem  alike  to  exist,  and  to  require  its  admission,  where  a  jastifica- 
tion  has  been  pleaded  but  the  defendant  has  failed  in  sustaining  it.    It  is  not  offered  in 
either  case,  as  sustaining  the  justification  or  making  out  a  defence,  but  is  solely  appli- 
oable  to  the  question  of  damages.    I  agree  with  Mr.  Justice  T^omjMOii  in  his  opinion,  ss 
stated  in  Foot  v.  !7Vacy,  1  Johns.  47,  that  it  cannot  be  just  that  a  man  of  infiunoos 
character  should,  for  the  same  libellous  matter,  be  entitled  to  equal  damages  with  the 
man  of  unblemished  reputation,  yet,  such  must  be  the  result  unless  character  be  a  proper 
subject  Of  evidence  before  a  jury.    Lord  EUenborough^  in  1  M.  ik  S.  286^  also  says, 
"^Certainly  a  person  of  disparaged  fame  is  not  entitled  to  the  same  measure  of  damsges 
with  one  whose  character  is  unblemished;  and  it  is  competent  to  show  thsit  by  evidence." 
The  theory  of  trial  is,  that  the  jury  are  to  decide  solely  upon  the  evidence  before  then. 
If  so,  they  surely  cannot  make  the  distinction  between  a  plaintiff  of  good  name  and 
fame,  and  one  who  is  really  infamous,  unless  evidence  of  this  fiict  is  allowed  to  be  given* 
Cases  often  occur  where  the  jury  are  entire  strangers  to  the  parties,  and  if  not  soy  they 
ought  not  to  aet  upon  the  statements  of  any  of  their  fellows,  given  in  the  jnry-nKMDr  <u>d 
not  under  the  sanction  of  an  oath.    There  seems  to  be  no  altematiTe  bat  to  admit  tins 
species  of  evidence,  and  this  as  well  when  there  is  a  justification  pleaded,  as  when  the 
defence  is  on  the  general  issue  alone.    In  the  former  case  the  evidence  is  to  be  appued 
solely  to  the  question  of  damages,  and  it  would  be  the  duty  of  the  court  to  advise  the 
jury  that  it  could  not  be  used  to  sustain  the  justification,  but  was  properly  introduced 
because  both  questions  were  before  them,  and  if  the  justification  &iled  opon  theeri- 
dence  applicable  thereto,  they  would  consider  the  evidence  of  the  character  of  the 
plaintiff  in  assessing  damages  for  the  injury  occasioned  by  the  defamatory  words,  bat 
for  other  purposes  the  evidence  would  be  irrelevant.    This  evidence  sho«ild  be  confined 
to  the  general  character  of  the  plaintiff  as  it  existed  before  the  pubUcation  of  the  ska^ 
derous  words."     Stone  v.  Famey,  7  Mete.  86,  opinion  per  Dewey^  J. 

Evidence  of  good  character  in  aggravation,  and  of  bad  in  mitigation,  of  damages,  is 
allowed.  WiUiavu  v.  Oreenwade^  3  Dana,  433.  On  a  plea  of  justification  and  fiulurs  to 
prove  it,  evidence  may  be  given  of  plaintiff's  general  bad  character.  Ihmt  r.  Grtem^diy 
5  Ohio,  225.  Evidence  of  number  of  plaintiff's  children,  and  the  state  of  his  faaiilf 
may  be  given.  Bethler  v.  Steever^  2  Whart.  313.  Evidence  of  the  sixe  and  strength  i 
defendant  is  not  admissible.    lb. 

The  plaintiff  may  give  in  evidence,  to  aggravate  the  damages,  his  own  rank  and  con- 
dition of  life,  and  the  defendant  may  also  avail  himself  of  such  evidence,  where  it  will 
have  a  legal  tendency,  to  mitigate  the  damages ;  and  this  may  be  done  either  on  the 
general  issue,  or  on  a  traverse  of  the  justification,  because  the  degree  of  injury  the  plsia- 
tiff  may  sustain  by  the  defamation  may  very  much  depend  on  his  rank  and  conditios  ia 
society.     Per  Gh.  J.  Fartons^  in  Lamed  v.  BuffingUm^  3  Mass.  Bep.  546. 

"  In  the  American  courts,  the  authorities  are  very  decided  in  favor  of  the  admissiUlitf 
of  the  evidence,  upon  the  broad  ground  that  a  plaintiff  is  entitled  to  higher  damages  ft^ 
defamation  where  his  previous  reputation  was  good. 

Evidence  as  to  the  general  character  of  the  plaintiff,  (says  0.  J.  Parsons,)  he  mayst 
all  times  encounter,  if  untrue ;  and  if  hif  character  be  generally  bad,  independent  of  tto 
slander  of  which  he  complains,  the  jury  may  consider  it;  for  the  worth  of  a  man-s  gene- 
ral reputation  among  his  fellow-citizens,  may  entitle  him  to  large  damage  lor  an  attesBpt 
to  injure  it,  which  he  ought  not  to  obtain  if  his  character  is  of  little  or  no  estinatioa  ia 
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on  epeoial  damage  only,  because,  properly  speaking,  thej  are  not 
actions  for  wmrdBj  but  for  the  special  damage.((Q(l)    Sat  where  vords 

(^  Low9  T.  jEhrewwd^  Sir  William  Jones,  196  ;  OoUUr  t.  GaiUardy  2  Bl.  Bep.  1062. 

society.  WoUoU  t.  HdU^  6  Mass.  518.  In  Bodweil  Y.  Swany  3  Pick.  378,  the  coart  say, 
**  the  general  bad  character  of  the  plaintiff  maj  be  shown,  because  he  relies  upon  its 
goodness  before  calumniated,  as  the  principal  gronnd  of  damages.  A  fair  character  has 
been  attacked,  and  the  law  will  repair  the  mischief  by  damages ;  but  to  a  reputation 
already  soiled,  the  injury  is  small." 

The  evidence  was  repeatedly  held  to  be  admissible  upon  this  ground,  in  the  American 
courts  before  the  doctrine  was  at  all  agitated  in  the  English  courts.  It  was  so  decided 
in  Brtauony.  Lynd^  1  Root,  154,  (1792);  Aiutin  t.  JSanshettj  2  Id.  148,  (1794};  Seymour 
T.  Merrills,  lb.  459,  (1795);  Vkk  y.  Whitfield,  2  Hayw.  222,  (1802,) 

In  Foot  Y.  Traejff  I  Johns.  Rep.  46,  (1806,)  in  the  Supreme  Court  of  Kew  York,  the 
bench  was  equally  dlYided,  Kent  and  Thompion  being  in  favor  of  the  admissibility  of  the 
evidence,  Lhingiton  and  Tomkins  being  opposed  to  it.  It  is  worthy  of  notice,  that  0.  J. 
Kentj  before  whom  the  cause  had  been  tried,  on  the  trial  rejected  the  evidence ;  but  on 
the  motion  for  new  trial,  he  held  that  he  had  erred,  and  that  a  new  trial  should  be  granted 
on  that  ground.  Mr.  Justice  S^eneer,  who  heard  the  argument,  gave  i\o  opinion,  having 
been  concerned  as  counsel.  But  in  the  case  of  Springttem  v.  Field^  Anthon's  N.  P.  185| 
he  declared  that  he  had  fully  considered  the  question,  and  had  no  doubt  of  the  admissi- 
bility of  the  evidence.  Although  the  case  of  Foot  v.  Tracy  was  not  decided,  it  may  be 
safely  said  that  few  authorities,  upon  either  side  of  the  Atlantic,  are  entitled  to  more 
respectful  consideration  than  one  sustained  by  the  deliberate  concurrence  of  Kent,  and 
Tlumpson  and  Spencer.  Since  the  case  of  Foot  v.  Tracy,  the  question  has  been  repeat- 
ediy  under  consideration  in  the  State  of  Kew  York,  and  it  has  been  uniformly  held,  that 
the  evidence  is  admissible.  Sprinystein  v.  Field,  Ajithon's  N.  P.  185 ;  Puddock  v.  SalUe^ 
bury,  2  Cow.  811;  DougUus  v.  Tousey,  2  Wend.  352 ;  Rooty,  King,  7  Gow.  616;  5.  C,  in 
error,  4  Wend.  113;  Hamer  v.  ifFarUnj  4  Denio,  509. 

The  rule  is  equally  well  settled  in  Massachusetts.  Woleott  v.  ffaU,  6  Mass.  618;  i^osi 
V.  Ltqtham,  14  Id.  279;  BodweU  v.  Swan,  3  Pick.  378;  Commonwealth  v.  SneWng,  15  Id. 
344;  Stone  v.  Vamey,  7  Mete.  86. 

So  in  several  otiier  states.  Bailey  v.  Hyde^  3  Conn.  403 ;  Treat  v.  Brotmmg,  4  Id. 
409;  ffenry  v.  Norwood,  4  Watts,  347;  Steinman  v.  itWiUiama,  6  Barr,  170;  BxifordY. 
It  Limy,  1  Kott  k  M'Gord,  268 ;  Sawyer  v.  Fff^frt,  2  Id.  5 1 1 ;  Dewitt  v.  Greenfield,  5  Ham.  225 ; 
Eastland  Y.  Caldwell,  2  Bibb,  21;  Callaway  v.  Middleton,  2  A.  E.  Marsh.  372;  Lamoi 
T.  SneU,  6  N.  Hamp.  413;  1  Greenl.  Ev.  {  55;  2  Id.  {{  275,  424. 

The  ends  of  justice,  no  less  than  the  weight  of  authority,  require  that  the  evidence 
should  be  admitted.  '^  It  cannot  be  just  that  a  man  of  infamous  character  should,  for 
the  same  libellous  matter,  be  entitled  to  equal  damages  with  the  man  of  unblemished 
reputation ;  yet  such  must  be  the  result,  unless  character  be  a  proper  subject  of  evidence 
b^ore  a  jnry."  Admit  that  a  technical  rule  is  seemingly  infringed ;  mere  technicalities 
should  never  be  suffered  to  defeat  the  ends  of  justice. 

Where  the  evidence  is  introduced  to  disprove  malice  in  the  defendant,  by  showing 
that  the  slander  was  not  invented  by  him,  as  in  Cook  v.  Basdey,  1  Penn.  169,  the  evi- 
dence is  necessarily  confined  to  the  particular  trait  of  character  which  is  the  subject  of 
the  slander.  This,  as  has  already  been  stated,  will  be  found  to  be  the  evidence  offered 
and  admitted  in  a  majority  of  the  cases  reported  in  the  English  books. 

But  where  the  evidence  is  introduced  for  the  purpose  of  mitigating  damages,  on  the 
gronnd  that  the  plaintiff's  reputation  has  sustained  butlitUe  injury,  the  plaintiff's  gene- 
ral character  alone  should  form  the  subject  of  examination.  The  question  is  not  what  may 
have  been  his  character  in  any  given  particular,  but  what  was  the  estimation  in  which 
he  was  held  among  his  neighbors  and  acquaintances.  An  examination  of  the  cases 
already  cited,  will  show  that  this  is  the  shape  in  which  the  evidence  is  usually  admitted. 

The  evidence  in  this  aspect  is  equally  admissible  under  the  general  issue  or  under  a 
special  plea  of  justification ;  tiie  design  of  the  evidence  being  simply  to  guide  the  jury 
in  assessing  damages.  Hamer  v.  JfFarlin,  4  Denio,  509 ;  Stone  v.  Vamey,  7  Mete.  86 ; 
per  Green,  0.  J.,  in  Sayre  v.  Sayre,  1  Dutch.  (N.  J.)  Rep.  247. 

In  an  action  on  the  case  for  slander,  the  defendant,  for  the  purpose  of  reducing  the 
damages,  may  introduce  evidence  to  show  that  the  plaintiff's  general  character  is  bad ; 
but  evidence  of  particular  facts  is  inadmissible,  nor  is  the  evidence  in  relation  to  his 

(1)  For  note,  see  note  (1),  next  page. 
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are  aotionsble  in  tlkemBAreBj{e)  and  special  damage  is  laid  in  the  decla- 
ration onl J  by  way  of  aggravation,  although  the  special  damage  be 
proved,  jet  if  the  damages  recovered  are  under  40<.  there  shall  be  no 
more  costs  than  damages*  In  Baker  v.  B€amey{f)  B.  K.,  H.  1767, 
argaed  by  Dunning  for  plaintiff,  and  Ashurst  for  defendant,  the  dis- 
tinction was  not  controverted  by  plaintiff's  counsel;  the  court  being  of 
opinion  that  the  words  were  actionable  as  relating  to  plaintiff  in  his  way 
of  trade,  they  allowed  no  more  costs  than  damages,  the  damages  bdng 
under  4O9.,  notwithstanding  the  special  damages  laid  in  the  declaration. 
If  some  of  the  counts  in  tne  dedaration  be  for  words  that  are  action- 
able,(^)  and  others  for  words  not  actionable,  and  special  damage  be 
laid  referring  to  all  the  counts,  and  there  be  a  general  verdict  for  plain- 
tiff, he  is  entitled  to  full  costs,  though  he  recover  less  than  40s.  damages. 
In  a  case  where  the  declaration  embraced  two  distinct  object8,(A)  viz.  a 
charge  for  speakine  words  actionable  in  themselves,  and  a  charge  that 
defendant  procured  plaintiff  to  be  indicted,  without  probable  cause,  for 
felony ;  it  was  holden,  that  such  an  action,  not  bein^  merely  an  action 
for  words,  but  also  an  action  on  the  case  for  a  mahcious  prosecution, 
was  not  within  the  statute;  and,  therefore,  although  plaintiff  recovered 

(«)  Lord  RaTm.  16S3 ;  Buny  r.  Psrry,  2  Str.  936,  8.  C;  IStma-  t.  Suign^  Waki, 
438  8  P 

(/)  MSS.,  Chamhrey  J.  (ff)  SamU  r.  Jar^Ktu,  2  H.  Bl.  531. 

(h)  ToptaU  Y.  Edwardtf  Gro.  Gar.  163 ;  Blmrd  ▼.  Bamm^  Gro.  Gar.  SOT,  S.  P. 

Smeral  character  confined  to  the  subject-matter  of  the  slander.  Lomm  t.  Sadl^  6  X. 
amp.  413 ;  Sawyer  v.  Eiftri,  2  N.  &  M.  611. 

In  an  action  for  slander  the  plaintiif  may,  in  order  to  inflame  the  malice,  gif«  eTidenoe 
of  other  declarations  made  bj  the  defendant,  eren  although  made  more  than  mm  jeer 
before  the  institution  of  the  suit.  The  defendant  in  such  action  mar  also,  in  nutigatioa 
of  damages,  give  proof  Uiat  the  plaintiif  has  been  in  the  practice  of  vill!f|ring  him,  tnd 
that  he  was  iAflueneed  to  use  the  language  with  which  he  is  charged,  by  the  abuse  of 
the  plaintiff,  and  they  may  be  shown  by  the  defendant's  declaration.  The  jury  is  t» 
determine  whether  the  language  which  the  defendant  used  was  used  because  oi  sadi 
provocation  received  from  the  plaintiff.  BoUlarY.B^  I  Ind.  173.  It  is  no  mitlgatiaa 
of  slanderous  words  for  the  speaker  to  arer  that  he  can  prove  the  truth  of  the  words  liy 
a  third  person.    Jonn  y.  Clarke^  1  Iredell,  397. 

If  the  defendant,  in  slander,  instead  of  justifying  plead  the  general  issue,  he  GaoBflt 
prove  the  truth  of  the  words,  either  in  bar  of  the  action  or  in  mitigation  of  danngeL 
ffen9on  v.  Veaiekf  I  Blackf  369;  Wa^tiaffY,  Atkton,  I  Barring.  503.  Where  it  app«m 
that  the  plaintiff,  a  minister  of  the  gospel,  had  been  tried  before  a  conference,  npea  s 
charge  of  having  made  alterations  in  certain  charges  of  criminal  conduct,  signed  by 
others,  against  one  of  his  brethren  in  the  ministry,  for  the  purpose  of  procuring  aa  it- 
Testigation  thereof,  and  the  present  defendant,  on  such  trial  of  the  present  plaintiff,  ted 
been  active  against  him,  and  in  connection  with  which  the  charge  of  forgery  had  beet 
made  by  the  present  defendant,  against  the  present  plaintiff,  and  the  truth  of  which  M 
been  set  up  as  a  special  justification  on  the  present  trial,  it  was  held,  that  the  plaiDtiff 
might  give  in  evidence  the  proceedings  at  the  trial  before  the  conference,  in  aggravitiot 
of  damages.     Sawyar  v.  fft^kmif  9  Shep.  269. 

If  no  special  damage  be  laid,  proof  of  particular  damage  will  not  be  rec^ved.  Ani 
v.  Binfftoally  3  Teates^s  Rep.  608.  If  the  defendant  plea£  the  general  issue  and  a  jaKi- 
flcation,  such  plea  of  justification  is  an  admission  of  the  feet  of  speaking  the  words,  ssd 
the  plaintiff  is  not  bound  to  prove  them.  Jackton  v.  SteUoUf  15  Mass.  Rep.  48;  Aide 
VMtn  V.  J^eneA,  1  Pick.  1.  A  plea  of  justification  must  admit  the  speaking  of  Uie  wordi 
or  it  is  bad  on  demurrer.    Dams  v.  Mathews^  1  Ohio,  397. 

(1)  Under  the  statute  of  New  Tork  it  has  been  held,  that  in  an  action  of  slander  of 
title,  the  plaintiff  is  entitled  to  toXL  costs,  though  the  recovery  be  for  less  than  |M> 
OootHch  V.  Stewart,  3  Wend.  439 
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damages  under  40».  yet  he  should  be  entitled  to  full  oosts.  In  cases 
within  the  statute,  if  damages  are  under  40«.  plaintiff  cannot  have  more 
eosts  taxed  than  the  damages,  notwithitanding  defendant  has  ju^ti- 
fied.({){l)  By  stat.  58  Oeo.  III.  c.  80,  s.  2,  in  actions  or  suits  for 
slanaerous  words,  in  courts  not  holding  plea  to  the  amount  of  409.,  if 
the  jury  assess  the  damages  under  SO^.,  tne  plaintiff  shall  recover  costs 
only  to  the  amount  of  the  damages. 

See  the  new  statute  relating  to  costs,  8  &  4  Vict.  c.  24,  anUy  p.  88.(2) 


•CHAPTER    XXXVII.  [*1270] 

STOPPAGE  IN  TRANSITU. 

Nature  of  this  Right j  p.  1270;  Who  shall  he  considered  as  capable  of 
exercising  {£,  p,  1271 ;  Where  the  Transitus  mag  be  said  to  be 
continuing^  p.  1273,  4;  Where  determined^  p.  1282;  How  far 
the  Negotiation  of  the  Bill  of  Lading  may  tend  to  defeat  the 
Eighty  p.  1289. 

Nature  of  the  Right  of  Stopping  in  Transitu. — ^When  goods  are  con- 
signed  upon  credit  by  one  merchant  to  another,  it  frequently  happens 
that  the  consignee  becomes  a  bankrupt  or  insolvent,  before  the  goods 
are  delivered.  In  such  case  the  law,  deeming  it  unreasonable  that  the 
goods  of  one  person  should  be  applied  to  the  payment  of  the  debts  of 
another,  permits  the  consignor  to  resume  the  possession  of  his  goods.  This 
right  which  the  consignor  has  of  resuming  the  possession  of  nis  goods,  if 
the  full  price  has  not  been  paid,  in  the  event  of  the  insolvency  of  the 
consignee,  is  technically  termed  the  right  of  stopping  in  transitu.(8) 


have 


(t)  Bal/ord  ▼.  Smithy  4  East,  567,  S.  P.  said,  per  C7tv«,  J.,  in  BarUett  T.  BobbiMf  to 
Te  been  determined  in  the  court  of  B.  R.  2  WUs.  258|  E.  5  Geo.  I. 


(1)  Where  a  general  verdict  is  giren  and  some  of  the  counts  are  good  and  some  bad, 
s  Mntr«  de  n&vo  will  be  awarded.  Buth  ▼.  KutZf  1  Watts,  489.  Verdict  and  judgment 
lor  defendant  in  one  suit  is  no  bar  to  an  action  for  other  words  previously  spoken. 
Menton  ▼.  VeateAj  I  Blackf.  369.  New  trial  will  be  granted  when  the  verdict  is  rnani* 
festly  the  result  of  passion,  partiality,  or  corruption.    Steever  v.  Btehltr^  1  Miles,  146. 

(2)  Consult  3  Steph.  N.  P.  2250-2262,  2  Leigh's  N.  P.  1355-1400. 

(3)  The  law  of  America  on  the  subject  of  stoppage  in  transitu,  is  the  same  in  general 
as  it  is  in  England.  Stubht  v.  Lund^  7  Mass.  453 ;  llUUy  v.  Stubbt^  9  Id.  65  ;  EoUwgt- 
worth  V.  Napier^  3  Caines,  182 ;  Etmn  v.  Browne,  2  Id.  38  ;  Wood  v.  Boaeh,  2  Dall.  180 ; 
1  Yates,  177  ;  Walter  v.  Boss,  2  Wash.  0.  G.  283  ;  Byberg  v.  SneU,  lb.  294,  403  ,*  Con* 
yert  V.  JEtmii,  2  Mason,  236 ;  Barrett  v.  Ooddardj  3  Id.  107 ;  Jordan  v.  Oamee,  6  Ham. 
(Ohio,)  88;  Chapman  v.  Lathrop,  6  Cowen,  110 ;  Bell  v.  Moss,  5  Whart.  189;  Buckley 
T.  Fwmess,  17  Wend,  504,  8,  (7.,  15  Id.  137 ;  2  Kent,  (5th  ed.)  541,  et  eeq. ;  Long  on  Sales, 
(Rand's  ed.)  307-358  ;  Ross,  Vend,  k  Purch.  of  Personal  Property,  217,  s<  seq,;  Bowley 
V.  Bigeiow,  12  Pick.  313 ;  Stanton  v.  Bager,  16  Id.  467;  NewhaU  v.  Vargas,  15  Maine, 
(3  Shepley,)  314  ;  8.  C,  13  Maine,  93,  Ghitty  Gont.  (6th  Am.  ed)  431,  e^  eeq.,  and  notes. 

The  act  of  stoppage  in  transitu,  is  in  its  nature  adverse  to  the  vendee ;  and  the  doc- 
trine on  that  subject  does  not  apply,  where  the  vendor  and  vendee  are  agreed  that  the 
property  shall  be  reclaimed ;  for  it  then  becomes  a  question  of  reconveyance  and  rescis- 
sion.  Ash  V.  Fulnam,  1  Hill,  (N.  T.)  302 ;  Nayl9r  v.  Dmnie^  8  Pick.  198.   It  seems  that 
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The  doctrine  of  Btoppmff  in  transitu  owes  its  origin  to  courts  of 
equity,(a)  but  it  has  since  been  adopted  and  established  by  a  Ysriety  of 
decisions  in  courts  of  law,  and  is  now  regarded  with  Savour  as  a  right 
which  those  courts  are  always  disposed  to  assist  This  right  is  para- 
mount to  any  lien  against  the  pnrchaser.(ft)  The  following  cases  will 
illustrate  the  nature  of  this  right.  B.  at  liondon,  gave  an  order  to  A. 
at  Liverpool,  to  send  him  a  c[uantity  of  good8.(<;)  A.  accordingly  flip- 
ped the  goods  on  board  a  ship  there,  whereof  the  defendant  was  master, 
who  signed  a  bill  of  lading  to  deliver  them  in  good  condition  to  B«  in 
London.  The  ship  arrived  in  the  Thames,  but  B.  having  become  a 
bankrupt,  the  defendant  was  ordered,  on  behalf  of  A.,  not  to  deliver 
the  goods,  and  accordingly  refused,  though  the  freight  was  tendered. 
It  appeared,  by  the  plamtifis'  witnesses,  that  no  particular  ship  was 
mentioned,  whereby  the  goods  should  be  sent,  in  which  case  the  shipp^ 

is  to  be  at  the  risk  of  the  perils  of  the  seas.     An  action  on 
[*1271]   the  case,  upon  the  custom  of  the  realm,  having  been  ^brooght 

against  the  defendant  as  a  carrier.  Lord  Mansfidd,  was  of 
opinion  that  the  plaintiffs  were  not  entitled  to  recover;  and  said,  he  had 
known  it  several  times  ruled  in  Chancery,  that  where  the  consignee 
becomes  a  bankrupt,  and  no  part  of  the  price  has  been  paid,  it  wis 
lawful  for  the  consignor  to  seize  the  goods  before  they  come  to  tlie 
hands  of  the  consignee  or  his  assignees;  and  that  this  was  ruled,  not 
upon  principles  of  equitv  only,  but  the  laws  of  property.  The  plain- 
tiffs were  nonsuited.  The  right  of  stopping  in  transitu  does  not  proceed 
on  the  ground  of  rescinding  the  contract,  but,  in  the  language  of  Lord 
Kenyan^  it  is  an  equitable  Tien  adopted  by  the  law,  for  tbs  purposes  of 
substantial  justice.  Hence  the  circumstance  of  the  vendee  ha?ing  paid 
in  part  for  the  good8((2)  will  not  defeat  the  vendor's  right  of  stopping 
them  in  transitu ;  the  vendor  has  a  right  to  retake  them,  unless  the  fall 
price  of  the  goods  has  been  naid;  and  the  only  operation  of  a  partial 
payment  is  to  diminish  the  lien,  pro  tanto.  The  unpaid  vendor  maj 
stop  in  transitu  before  the  goods  come  to  the  hands  of  the  vendee's 
factor,  although  the  factor  has  the  bill  of  lading,  indorsed  to  order,  in 
his  hands,  and  is  under  acceptance  to  the  vendee  on  a  general  account; 
wherefore,  in  such  case,  where  the  vendee  became  bankrupt,  and  ^ 
factor  also  became  bankrupt,  and  the  messenger  under  the  factor's  eos- 
mission,  upon  the  arrival  of  the  ship,  went  on  board  and  seized  tbe 
cargo,  the  agent  of  the  vendor  having  previously  given  notice  to  the 
captain  to  deliver  the  cargo  to  him,  and  the  captain  having  agreed 


(a)  See  lyAugila  r.  Lamhert^  9th  Jane,  1761 ;  2  Eden,  75,  and  Amb.  399,  8.  C^  wto» 
the  doctrine  was  first  reco^piized. 

(b)  Morley  r.  ffay,  3  Man.  k  Ry.  396. 

(c)  Attignees  of  Burghallj  Bankrupij  V.  Howard^  London  Sittings  alter  Hn,  T.  32  G«o. 
II.,  coram  Lord  Man^tld^  G.  J.,  1  H.  BL  366,  n. 

{d)  Hodgson T.  Loy,  1  T.  R.  440,  recognised  in Feiter.  Ray^  3  East,  93,  and  60^ cite' 
and  distinguished  in  NicholU  ▼.  Mart,  5  C.  J^  P.  179,  Tbidal,  G.  J. 

the  vendee  Is  not  entitled  to  the  right  of  stoppage  in  transitu,  If  at  the  time  of  the  nic 
he  knew  the  vendor  to  be  insolvent.  Buckley  v.  Fumeu,  17  Wend.  504.  The  geocrsl 
commercial  law  of  France  does  not  seem  to  differ  in  substance  (h>m  that  of  Bttgha^ 
On  the  subject  of  stoppage  in  transitu.  See  Gode  de  Gommerce,  Liv,  3,  tit.  3,  art  576,  <£• 
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thereto;  it  was  hoIdeD,(6)  that  the  trorer  wotild  lie  by  the  vendor  against 
the  aseignoe  of  the  bankrupt  factor. 

The  cases  which  have  been  decided  on  this  subject  may  be  arranged 
vnder  the  foUowing  divisions : — 1st,  Who  shall  be  considered  as  capable 
of  exercising  the  right  of  stopping  in  transitu;  2ndly,  Under  what  cir* 
cnmstances  the  transitns  shall  be  considered  as  continuing;  Sdly,  When 
the  transitus  shall  be  considered  as  determined ;  and,  lastly,  Where  the 
right  of  the  vendor  has  been  defeated  by  the  negotiation  of  the  bill  of 
ladingj(l) 

L  nha  9haU  he  e<nmdered  as  capable  of  exeretsing  the  Right  of 
Stopping  in  Transitu. — ^As  to  the  nrst  division,  I  am  aware  of  two 
cases  only,  in  which  the  subject  has  been  brought  under  the  considera- 
tion of  the  court ;  m.,  Feise  v.  TTray,  3  East,  98 ;  and  Siffken  v.  Wray^ 
6  East,  871.  From  these  cases  it  may  be  collected,  that  if  the  party 
exercising  the  right  stand  in  the  relation  of  vendor,  quoad  the  bankrupt 
or  insolvent,  it  is  sufficient ;  but  that  a  mere  surety,  for  the  price  of  the 
goods,  is  not  entitled  to  stop  them  in  transitu.(2)  The  case  of  Feiie  v« 
nrag  was  shortly  this.  B.,  a  trader  in  Bneland,  gave  an 
order  to  C,  his  correspondent  abroad,  *to  purchase  a  quantity  [^1272] 
of  goods  for  him.(/)  C*  bought  the  goods  accordmgly  of 
another  merchant,  (who  was  a  stranger  to  B.  and  had  not  any  account 
or  correspondence  with  him,)  and  shipped  them  on  board  a  general  ship, 
on  the  account  and  risk  of  B. ;  the  bill  of  lading  was  filled  up  to  the 
order  of  B. ;  C.  drew  bills  of  exchange  on  B.  for  the  price  of  the 
goods,  including  also  a  charge  for  commission.  These  bills  were  ac- 
cepted, but  not  paid;  for,  before  the  goods  arrived,  B.  became  a  bank- 
rupt, whereupon  C.  authorised  his  agent  in  England  to  obtain  possession 
of  the  goods  on  their  arrival,  which  he  did  accordingly.  An  action  of 
trover  having  been  brought  by  the  assi^ees  of  B.  against  the  agent  of 
O.,  to  recover  the  value  of  the  goods ;  it  was  contended,  on  the  part  of 
the  plaintiffs,  that  the  right  of  stopping  in  transitu  did  not  attach  be- 
tween B.  and  C. ;  that  B.  must  be  considered  as  the  principal  for  whom 
ihe  goods  were  originally  purchased,  and  that  G.  was  only  his  factor  or 
agent,  purchasing  them  on  his  account;  and  that  the  right  of  stopping 
in  transitu  did  in  point  of  law  apply  solely  to  the  case  of  vendor  and 
vendee;  but,  per  IJaivreneey  J.,  ^'If  that  were  so,  it  would  nearly  put 
an  end  to  the  application  of  that  law  in  this  country;  for  I  believe  it 
happens,  for  the  most  part,  that  orders  come  to  the  merchants  here, 
from  their  correspondents  abroad,  to  purchase  and  ship  certain  mer- 
chandize to  them;  the  merchants  here,  upon  the  authority  of  those 
orders,  obtain  the  goods  from  those  whom  they  deal  with ;  and  they 
charge  a  commission  to  their  correspondents  abroad,  upon  the  price  of 

(e)  Paiien  y.  Thomptanf  5.  M.  &  S.  350.        (/)  Fsite  v.  Wrayf  3  East,  93. 


^^^^^^ 


(1)  A  foreign  merchant  who,  for  a  commiBsion  only  to  himself,  buys  on  his  own  credit 
and  ships  on  the  credit  which  he  gives  to  his  employer,  is  a  consignor  or  vendor  within 
the  mle.     lUley  v.  Stubbtj  9  Mass.  Rep.  66. 

(2)  The  right  cannot  be  defeated  by  an  attachment  at  the  suit  of  a  general  creditor. 
Saute  V.  Judton^  4  Dana,  11.  If  attached  and  sold,  the  vendor  may  assert  his  right  to 
the  proceeds  at  any  time  while  they  remain  within  the  control  of  the  court  where  the 
ftttachment  is  pending.    lb. 
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the  commodity  thus  obtained.  It  neyer  was  doubted  but  di&t  the  mer- 
chant here,  il  he  heard  of  the  failure  of  his  oorreepondent  abroad, 
might  stop  the  goods  in  transitu.  Bat,  at  anj  rate,  thi$  U  a  ca$e  be- 
tween vendor  and  vendee;  for  there  teat  no  privity  hettoeen  the  origin 
owner  of  the  goode  and  the  bankrupt;  but  the  property  may  be  con- 
sidered as  havioff  been  first  purchased  by  C,  and  again  sold  to  B.  at 
the  first  price,  with  the  addition  of  his  commission  upon  it.  He  then 
became  the  vendor  as  to  B.,  and  consequently  had  a  right  to  stop  the 
ffoods  in  transitu,  unless  he  is  estopped  by  the  circumstance  of  B.  hay- 
mg  accepted  bills  for  the  amount;  which  bills,  it  is  contended,  may  be 
proved  under  B.'s  commission,  and  are  equiyalent  at  least  to  part  pay- 
ment of  the  goods :  but  it  was  decided,  in  Modgeon  y.  Loy^  7  T.  B.  44i), 
that  part  payment  for  the  goods  does  not  conclude  the  right  to  stop  in 
transitu;  it  only  diminishes  the  vendor's  lien^  pro  tanto,  on  the  goods 
detained.  Then,  having  lawfully  possessed  himself  of  them,  he  has  a 
lien  on  them  till  the  whole  price  be  paid,  which  cannot  therefore  be 
satisfied  by  showing  a  part  payment  only.  It  is  possible  that  part  pay- 
ment may  be  obtained  by  proving  the  bills  under  B.'s  commission;  but 
if  the  loss  must  fall  on  one  side  or  the  other,  the  maxim  applies,  ''  Qd 

prior  est  tempore  potior  est  jure."  The  court  were  of  opin- 
[*1273]   ion,  that  the  assignees  were  not  entitled  to  ^recover.     Since 

this  case  it  has  been  holden(^)  that  a  consignor  of  goods,  who 
has  received  the  acceptance  of  the  consignee  for  part  of  the  goods,  may 
stop  them  in  transitu  on  the  consignee's  insolvency,  and  retain  posses- 
sion of  them  without  tendering  back  the  bill. 

The  facts  of  the  case  in  Siffken  v.  Wray  were  as  follow:  B.,  a  trader 
in  London,  ordered  goods  to  be  shipped  to  him  by  C.(A)  his  oorree> 

{ondent  at  Dantzic,  with  directions  to  G.  to  draw  for  the  amount  on 
>.  at  Hamburgh  (who  had  agreed  to  accept  the  bills,  upon  receiTiiiff  a 
commission  on  the  amount,)  and  to  transmit  the  bills  of  lading  and  in- 
voices to  D.,  who  was  to  forward  them  to  B.  in  London.  The  goods 
were  shipped,  D.  accepted  the  bills,  and  on  the  receipt  of  the  buls  of 
lading,  transmitted  the  same,  (which  were  made  out  to  the  orders  of  the 
shippers  and  not  indorsed,)  to  B.  in  London,  who  received  them,  to- 
gether with  the  invoices  and  letter  of  advice,  five  days  after  he  hsd 
committed  an  act  of  bankruptcy.  D.'s  acceptances  were  afterwanli 
dishonoured,  whereby  C.  was  obliged  to  take  up  the  bills  of  exchange. 
J.  S.,  the  agent  of  D.  in  England,  procured  from  B.  the  bills  of  ladia^ 
upon  an  undertakins  that  he  would  dispose  of  the  goods,  on  thor 
arrival,  to  the  best  advantage,  and  apply  the  proceeds  to  the  dischai^ 
of  the  bills  drawn  against  them.  J.  d.,  having  obtained  possession  of 
the  goods,  sold  them,  and  paid  the  proceeds  into  the  Court  of  Chancery, 
to  abide  the  verdict  in  an  action  directed  by  that  court  to  be  brou^t 
by  the  assignees  of  B.  against  J.  S.  C,  having  been  apprized  of  wnst 
had  been  done  by  J.  S.,  wrote  a  letter,  signifying  his  approbation  of 
J.  S.'s  conduct,  and  therein  claimed  the  proceeds.  The  action  directed 
by  the  Court  of  Chancery  having  been  brought,  the  Court  of  B.  B. 
were  of  opinion,  that  the  assignees  of  B.  were  entitled  to  the  proceeds: 


{ 


g)  Edwards  y.  Brewer^  2  M.  J^  W.  375,  recognizing  FeUt  y.  Wroff. 

h)  Siffken  and  another^  Atiigntet  of  Bnncne,  Bankrupt^  y.  Fray,  6  Eaet,  371. 
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» 

for,  Ist,  D.  did  not  stand  in  the  relation  of  vendor  of  these  goods  quoad 
the  bankrupt,  but  was  a  mere  surety  for  the  price  of  the  goods,  and, 
oonsequently  he  was  not  entitled  to  stop  them  in  transitu;  2ndlj, 
although  C.  was  the  vendor  of  the  goods,  yet  J.  S.  could  not  be  con- 
aidered  as  his  agent  in  this  transaction,  not  having  received  any 
authority  from  G.  until  after  he  had  obtained  possession  of  the  goods ; 
but,  supposing  him  to  have  been  the  asent  of  G.  before,  vet  there  was 
not  any  adverse  taking  possession  of  &e  goods,  inasmuch  as  thev  had 
been  taken  under  an  amicable  agreement  with  B.  after  his  bank- 
ruptcy. (1) 

There  is  no  distinction  with  reference  to  the  right  of  stoppage  in 
transitu  between  the  seller  of  goods  of  which  the  property  is  in  the 
▼endor,  and  the  seller  of  the  interest  which  he  has  in  a  contract  for  the 
delivery  of  goods  to  him.(f) 

2.  Under  what  OircurMtanees  the  Trarmttu  ihall  be  con- 
mdered  *ae  eantinuing, — ^As  to  the  second  division,  under  [  *1274  ] 
vrhat  circumstances  the  transitus  shall  be  considered  as  con- 
tinuing, the  cases  are  more  numerous  than  in  the  last  division ;  and  as 
they  depend  in  great  measure  on  their  own  special  circumstances,  it 
will  be  necessary  to  state  them  at  some  length.  The  first  in  order  of 
time  is  Stokee  v.  La  Rimere^  cited  in  8  T.  K.  466,  and  more  correctly 
by  Lawrence,  J.,  in  BoiMingh  v.  Inglie,  8  East,  897.  Messrs.  Duhem, 
of  Lisle,  who  had  just  arrived  in  London,  applied  to  the  plaintiff 
(a  ribbon-weaver^  for  a  quantity  of  ribbon.  The  plaintiff  having  re- 
ceived a  favouraole  account,  by  the  defendants,  of  Duhem's  circum- 
stances, packed  up  goods  to  a  lar^e  amount,  and  delivered  them  to  the 
defendants  to  be  forwarded  to  Lisle.  These  goods,  with  others  pur- 
chased in  like  manner  of  another  tradesman  of  the  name  of  Twigge, 
were  forwarded,  on  or  about  the  12th  of  May,  to  the  defendant's  cor- 
respondent at  Ostend,  with  directions  to  send  them  to  the  order  of 
Messrs.  Duhem.  On  the  receipt  of  the  goods,  viz.  on  the  29th  of  May, 
the  defendants'  correspondents  at  Ostend  wrote  to  the  Duhems  an 
acknowledgment,  and  that  they  waited  their  directions.  On  the  12th 
June,  the  Duhems  stopped  payment ;  and,  by  an  instrument  signed  the 
18th  of  August,  consented  to  Twigge's  taking  back  his  goods.  But 
Messrs.  Duhem  not  having  fulfilled  some  engagement  with  the  defend- 
ants, and  being  considerably  indebted  to  them,  the  defendants  counter- 
manded the  order  they  had  given  to  their  correspondents  at  Ostend,  as 
to  the  delivery  of  the  ^oods,  by  letter  of  the  81st  May,  and  directed 
them  to  alter  the  marks  and  deliver  them  to  their  order,  which  was 
accordingly  done ;  and  they  were  afterwards  disposed  of  in  satisfaction 
of  the  defendants'  demand  upon  Messrs.  Duhem;  they  contending  that, 
immediately  upon  the  delivery  of  the  goods  by  the  plaintiff  to  them,  the 
property  vested  in  Messrs.  Duhem,  and  that  they,  the  defendants,  had 

(t)  Per  Tmdal^  G.  J.,  delivering  jndgment  of  court  in  Jenkyna  t.  VibonUf  0.  P.,  Jane 
29,  1844. . 

(1)  The  right  does  not  apply  to  the  case  of  a  consignment  from  a  debtor  to  a  creditor, 
-where  there  can  be  no  risk  of  loss  bj  the  insolvency  of  assignee.  Clark  v.  Mauran^  3 
Paige,  373. 


1274  sfOPFMS  a  TUHBcm. 

a  right  to  detain  them.  hcfiMoMffield  said,  ^  No  point  is  more  ele2a% 
than  if  goods  are  sold,  and  the  price  not  paid,  the  seller  may  stop  them 
in  transitu ;  I  mean  ererj  sort  of  passive  to  the  hands  of  the  buy 
There  have  been  a  hundred  cases  of  this  sort ;  ships  in  harbour, 
riers,  bills,  hare  been  stopped.  In  short,  where  the  goods  are  in 
situ,  the  seller  has  that  proprietary  lien.  Tlu  good$  art  m  tkt  hands 
of  the  defendants  to  be  conveyed;  the  owner  may  get  them  back  again." 
In  Hunter  and  Another^  Assignees  of  Blanchard  and  Lewis  y.  £ealj 
cited  8  T.  B.  466,  an  action  of  troyer  was  brought  for  a  bale  of  cloth, 
which  was  sent  by  Messrs.  Steers  and  Co.,  of  Wakefield,  to  the  defend* 
ant,  who  was  an  innkeeper,  directed  for  the  bankrupts,  to  whom  the 
defendant's  book-keeper  gaye  notice  that  a  bale  was  arriyed  for  them : 
and  Steers  and  Co.  at  the  same  time  sent  them  a  bill  of  parcels  by  the 
post,  the  receipt  of  which  they  acknowledged,  and  wrote  word  that  th^ 
had  placed  the  amount  to  the  credit  of  Steers  and  Go.    The  banknq^ts 

raye  orders  to  the  defendant's  book-keeper  to  send  the  bale 
[  "^121 5  ]  down  to  the  Galley  Quay,  in  order  to  ship  *it  on  board  the 

Union,  to  be  carried  to  Boston*    The  defendant  accordingiy 
sent  the  bale  to  the  Quay;  but  arririnff  too  late  to  be  shipped,  it  was 
sent  back  to  him.    Within  ten  days  afterwards,  a  clerk  of  the  bask- 
rupts  went  to  the  defendant's  warehouse,  when  the  defendant  asked 
him  what  was  to  be  done  with  the  bale  in  question,  and  was  ordered  to 
keep  it  in  his  custody  till  another  ship  sailed,  which  would  happen  in  a 
few  days.     The  bankruptcy  happened  soon  afterwards ;  and  Messrs. 
Steers  and  Co.  sent  word  to  the  defendant  not  to  let  the  bale  out  of  ha 
hands :  accordingly,  when  the  bankrupts  applied  for  it,  he  refused  to 
deliyer  it  up.     Lord  Mansfield  was  clearly  of  opinion,  that  though  the 
goods  might  be  legally  deliyered  to  the  yendees  for  many  purposes,  yet 
as  for  this  purpose  there  must  be  an  absolute  and  actuid  poncsston  by 
the  bankrupts,  or  (as  his  lordship  expressed  it,)  they  muat  hare  cone 
to  the  corporal  toudh  of  the  yendees ;  otherwise  they  may  be  stopped  in 
transitu ;  a  deliyery  to  the  third  person,  to  oonyey  them,  is  not  soS- 
cient.     The  preceaing  case  of  Hunter  y.  Bealj  was  much  commented 
upon  by  Lord  Ellenhorough,  in  Dixon  y.  Baldtseny  6  East,  184.(it) 
The  impression  on  his  lordship's  mind  appears  to  haye  been  against  tkt 
determination.     His  words  are  these:   ^^As  to  Hunter  y.  Beai^  in 
which  it  is  said,  that  the  soods  must  come  to  the  corporal  toueh  of  ti« 
vendeesy  in  order  to  oust  the  right  of  stopping  in  transitUj  it  is  a  j^ 
rative  expression,  rarely,  if  ever,  strictly  true.    If  it  be  predicated  of 
the  yendee's  own  actual  toueJij  or  if  the  touch  of  any  other  peraon,  it 
comes  in  each  instance  to  a  question,  whether  the  party  to  whose  toodi 
it  actually  comes,  be  an  agent  so  far  representing  the  principal,  ss  to 
make  the  delivery  to  him  a  full,  effectual,  and  final  aelivery  to  the 
principal,  as  contradistinguished  from  a  delivery  to  a  person  yirtnslly 
acting  as  a  carrier,  or  mean  of  conveyance  to  or  on  the  account  of  the 
principal,  in  a  mere  course  of  transit  towards  him.     I  cannot  but  con- 
sider the  transit  as  having  been  once  completely  at  an  end  in  the  direct 
course  of  the  goods  to  the  vendee ;  ».  €.  when  they  had  arrived  at  the 

{k)  Dixon  T.  Baldwen,  was  recognised  in  Wentworth  v.  (hfihwaiU,  10  M.  4  W.  i3C 
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innkeeper's,  and  were  afterwards,  under  the  immediate  orders  of  the 
yendee,  thence  actually  launched  again  in  a  course  of  conveyance  from 
him  in  their  way  to  Boston;  bein^  in  a  new  direction  prescribed  and 
communicated  by  himself.  And  if  the  transit  be  once  at  an  end,  the 
delivery  is  complete,  and  the  transitus  for  this  purpose  cannot  com* 
mence  de  novo,  merely  because  the  goods  are  again  set  upon  their 
trayels  towards  a  new  and  ulterior  destination«''  In  Sunt  and  others^ 
Assignees  of  Bennett  and  Heaven^  v.  Wardy  cited  in  3  T.  B.  467, 
where  goods  had  been  sent  by  orders  from  the  vendee  to  a  packer;  the 
packer  was  considered  as  a  middle  man  between  the  vendor  and 
vendee :  and,  therefore,  the  court  held  they  might  be  stopped  in  tran^ 
sitUj  on  the  bankruptcy  of  the  vendee.  So  where  A.  sold  goods  to  B., 
and,  according  to  B/s  directions,  sent  them  to  C,  a  whan- 
iInger,fZ)  *to  be  by  him  forwarded  to  B. ;  it  was  holden,  that  [  *1276  ] 
while  tney  were  in  C/s  hands,  they  might  be  stopped  by  A., 
because  they  were  merely  at  a  stage  upon  their  transit,  and  could  not 
be  considered  as  having  arrived  at  their  final  destination. 

The  plaintiff^  living  at  Leghorn,  consigned  goods  to  B.  at  Liverpool, 
by  a  smp  chartered  on  account  of  3.{m)  The  captain  signed  three 
bills  of  lading,  as  usual,  one  of  which  was  sent  to  B.  Before  the  ship 
arrived  at  L.,  B.  became  a  bankrupt.  On  the  ship's  arrival  at  L.,  she 
was  ordered  to  perform  quarantine.  Fending  the  quarantine,  one  of 
the  assignees  of  B.  went  on  board  the  vessel,  claimed  the  cargo  as  be- 
longing to  the  bankrupt,  and  put  two  persons  on  board  with  a  view  of 
keeping  possession.  A  few  days  after,  but  before  the  expiration  of 
the  quarantine,  the  plaintiff's  a^ent  served  a  notice  of  the  bankruptcy 
on  the  captain  of  the  vessel,  and  claimed  the  goods  on  behalf  of  the 

{laintiff ;  a  similar  notice  was  served  on  the  assignees,  the  defendants, 
t  was  contended,  that  the  principal's  right  to  stop  in  transitu  was 
completely  at  an  end  when  the  consignee  had  got  possession,  by  any 
means,  of  the  goods  consigned :  that  tne  consignee  might  have  met  the 
vessel  at  sea  on  her  vovage,  and  have  taken  possession  by  virtue  of  the 
first  bill  of  lading ;  which  possession,  they  contended,  would  be  com- 
plete to  divest  any  right  the  consignor  might  have  to  stop  the  goods  in 
transitu:  but  Lord  Kenyon  was  of  opinion,  that  this  was  a  stopping  in 
transitu  sufficient  to  maintain  the  action :  his  lordship  said,  that  in 
order  to  give  the  consignee  a  right  to  claim  by  virtue  of  possession,  it 
should  be  a  possession  obtained  oy  the  consignee,  on  the  completion  of 
the  voyage;  that  the  case  put,  that  the  consignee  had  a  right  to  go  out 
to  sea  to  meet  the  ship,  could  not  be  supported,  as  it  might  go  the 
lengUi  of  saying  that  the  consignee  might  meet  the  vessel  coming  out 
of  port,  from  whence  she  had  been  consigned,  and  that  that  should 
divest  the  property  out  of  the  consignor  and  vest  it  in  himself,  which 
was  a  position  not  to  be  supported,(n)  as  there  would  be  then  no  possi- 
bility of  any  stoppage  in  transitu  at  all.(l)    That  in  the  present  case 


f: 


I)  Smith  and  another  v.  Gou,  1  Campb.  262. 
m)  BoUt  T.  Pownal  and  another ,  I  fisp.  N.  P.  C.  240. 
(n)  But  see  2  Bos.  k  PoL  461. 


(1)  If  goods  be  shipped  on  the  credit  Mid  risk  of  the  coiisigneei  whether  he  be  the 
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the  Toyage  was  not  eomploted,  tDl  she  Imt  perfomed  quanHtfaW}  till 
which  time  she  was  m  trannt»;  and  as  die  plaintiff's  agent  had  given 
notice,  and  claimed  the  car^  before  the  completion  of  the  toyage,  be 
was  of  opinion  that  the  plaintiff  had  stepped  Ae  goods  time  enoogh  to 
prevent  the  property  from  vesting  in  the  assignees.  The  conit  rf  B. 
Il,  on  motion  for  a  new  trial,  confirmed  the  opinion  riven  by  Lord 
Kentfon*  The  like  judgment  was  given  in  the  ease  ^NarAq/and 
another^  Aaignees  of  Leyland  and  anotherj  v.  FiM^  2  Esp.  N .  P.  0. 
613.  There  a  quantity  of  wine  was  consigned  to  B.  After  the  mvl 
cf  the  vessel,  aboard  which  the  wine  in  question  had  been  shipped,  bat 

pending  the  twenty  daya  allowed  for  payment  ef  the  dntj, 
[  *1277  3  D*  ^became  a  bankrupt*    After  the  expiration  of  die  twraty 

days  the  wine  was  removed  into  die  king's  cellar,  where  bj 
the  excise  law  it  is  allowed  to  remain  three  months :  doring  which  time 
the  owner  majjr  have  the  wine  on  paving  the  duty,  warehoaBe^room,  ic: 
but  if  not  paid  at  the  end  of  the  three  months,  the  wine  is  sold.  The 
day  before  the  expiration  of  the  three  months,  the  agents  of  the  con- 
signors applied  for,  and  endeavoured  to  obtain,  possession  of  the  viae, 
but  in  vain.    The  wine  was  sold,  and  the  produce  paid  into  the  litDdi 
of  a  broker.    An  action  having  been  brought  by  tne  assigneee  of  die 
bankrupt,  who  claimed  the  produce.  Lord  &eny<m  was  ^  epiDioD,  tbt 
they  were  not  entitled  to  recover;  observing,  that  the  coHrtfl  of  Iste 
inclined  much  in  favour  of  the  power  of  the  consignor  to  stop  hii  coods 
in  tran^itn^  it  was  a  leaning  to  the  fhrtheranee  of  justice.  Loid 
Harduneke  had  been  of  opinion,  that  in  order  to  stop  goods  in  trmih 
there  must  be  an  actusi  possession  of  them  obtained  by  tiie  eoo- 
signor,(l)  before  they  eome  to  the  hands  of  the  consignee;  but  that 
rule  has  since  been  relaxed ;  and  it  was  now  held,  that  sn  aeti^  pM- 
session  was  not  necessary,  that  a  claim  was  snfficient,  and  to  thitnle 
he  subscribed*    In  the  present  case,  the  bankrupt  had  no  title  to  the 
actual  possession,  until  the  duties  were  paid — nntil  then  thej  woe 
qwui  in  custodid  leg%9 ;  before  the  sale,  the  agent  for  the  oonsigDOiB 
claimed,  and  endeavoured  to  get  possesion ;  that  was  a  soffieieDt  >top- 
ping  in  tran%it^  in  his  opinion,  to  secure  the  r^hts  of  the  eonsignor. 
B.,  resident  in  Cumberland,  purchased  a  quantity  of  hotter  froo 
A.,(o)  who  agreed  to  deliver  it  to  I).,  a  carrier.     B.  desired  thst  it  w^ 

(0)  Hodgson  y.  Loy^  7  T.  R.  440. 

owner  or  fairer  of  the  ship,  and  the  bills  of  lading  provMe  for  the  actual  posseinoD  bj 
the  consignee,  or  his  assigms,  at  the  termination  of  the  voyage,  the  coiisigiiorbuan|9t 
to  stop  the  goods  at  any  time  before  tfaej  come  to  the  aetaal  possession  of  tbe  conag"** 
at  the  termination  of  the  voyage.  StubU  v.  Lwd,  7  Mast.  Etep.  453.  Bat  i^  ^'^^'^^ 
possession  by  the  consignee  at  the  termination  of  the  voyage,  be  notprondedfivbjtK 
bills  of  lading,  as,  if  the  goods  are  to  be  transported  from  the  place  of  sfaipna^  ^ 
a  foreign  market,  the  right  of  stopping  ceases  on  the  shipment  lb.  In  tbs  c^k^ 
BoUn  V.  Uuffnaglty  1  Rawle,  1,  however,  the  Supreme  Coart  of  ^^■'J^^''^  v/^ 
Houston  and  Smith  dissenting)  maintained  an  opposite  doctrine.  It  was  there  hei<i,u» 
the  trantitut  was  at  an  end  in  every  case,  by  delivery  to  the  master,  where  the  m 
belonged  to  the  consignee,  at  the  foreign  port ;  and  the  distinction  taken  by  C.X^<^ 
in  Siubbt  v,  Landj  between  a  voyage  to  the  port  of  the  consignee  and  »f'*''*P'I*[J''" 
denied.  See  the  case  of  The  Frances^  8  Cranch,  418 ;  and  see  Z^  Wol/r.  BaUity  4]W<& 
497  ;  and  Naylor  t.  Deimie,  8  Pick.  198. 

(1)  a.  P.  I*arksr  v.  M*Ivw,  I  Dessauss*  Ch.  R.  290. 
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be  marked  with  ihe  initials  of  C,  his  brother's  name,  to  whom  he  usnany 
sent  his  butter  consigned  for  sale  on  his  own  account,  and  which  initials 
B.  had  constantly  used  for  some  years  upon  such  consignments.  The 
bntter  was  delivered  by  the  vendbrs  to  D.,  the  carrier  agreed  on,  who 
was  desired  by  B.  to  forward  it  as  usual  to  a  wharfinger  usually  em- 
ployed by  B.,  at  Stockton,  to  be  by  him  shipped  for  London.  It  was 
stated  in  the  case,  that  D.,  entered  the  butter  in  his  way-bill  in  the 
name  of  B.,  and  carried  it  on  his  account,  the  vender  telling  him  that 

B.  was  to  pay  the  carriage.  He  carried  the  firkins  as  far  as  Bowes, 
where  he  delivered  them  to  E.,  another  carrier,  who  received  no  other 
instructions  but  from  the  way-bill;  E.  proceeded  with  them  to  Stockton, 
and  there  delivered  them  to  the  wharfinger,  who  had  general  directions 
from  B.  to  send  to  C,  his  brother  in  London.  The  wharfinger  imme- 
diately wrote  to  B.  acknowledging  the  receipt  of  the  butter,  and  also  to 

C,  and  acquainted  the  latter  with  the  name  of  the  ship  by  which  the 
butter  was  to  be  forwarded  to  London.  Before  the  butter  reached 
London,  B.  and  C.  became  bankrupts,  and  the  defendant,  as  agent  of 
the  seller,  got  possession  of  the  butter  on  its  arrival  in  the  river.  In 
an  action  brought  by  the  assignees  of  B.,  '*'one  of  the  ques- 
tions was,  whether  there  was  any  such  delivery  to  the  bankrupt  [*1278] 
as  was  sufficient  to  divest  the  vendor's  ri^ht  to  stop  in  tranntu. 

It  was  contended  on  the  part  of  the  defendant,  that  there  was  not;  that 
the  delivery  to  D.,  in  the  first  instance,  and  afterwards  that  by  him  to 
£.,  and  by  E.  to  the  wharfinger,  were  all  deliveries  made  to  them  in  the 
capacity  of  common  carriers,  and  not  as  private  agents  of  the  bankrupt. 
The  circumstance  of  the  bankrupt  desiring  D.  to  carry  the  goods  to  the 
wharfinger  as  usual  could  not  vary  the  nature  of  the  agency.  But  sup-^ 
posing  it  did,  and  that  it  amounted  to  the  appointment  of  the  wharfinger 
as  a  special  carrier  named  by  the  vendee,  that  would  not  alter  the  vendor's 
right  to  stop  tn  transitu  ;{l)  that  Bullery  X,  had  expressly  said  in  EUi9 
V*.  Hunt^  8  T.  R.  469,  that  that  would  make  no  difference,  and  that  the 
case  of  Stokes  v.  La  Riviere^  where  the  right  was  allowed,  was  a  case 
of  delivery  to  a  particular  carrier;  and  as  to  the  mark  on  the  goods, 
that  was  not  for  the  purpose  of  taking  possession  of  them,  as  in  Ellisf 
V.  Hunty  but  merely  as  a  direction  to  whom  they  were  to  be  sent.  The 
court  were  of  opinion,  that  the  defendant  was  entitled  to  stop  the  goods 
in  transitu.  Lord  Ellenborov>ghy  adverting  to  the  preceding  case,  in 
JHxon  V.  Baldweny  5  East,  185,  observed,  'Hhatit  was  a  clear  case  of 
transit  uncompleted ;  for  the  butter  purchased  in  Cumberland  was  pro- 
ceeding through  different  stages  of  country  conveyance  to  the  purchaser 
in  London,  but  before  it  reached  the  place  of  its  destination,  it  was 
stopped." 

B.,  being  in  trade  at  North  Tawton,  in  Devonshire,  gave  orders  to 
the  plaintiffs  to  send  the  goods  in  question  to  him  from  London,  but  did 

^ ,M  , — ■■   _._■■■!■  I    ■  -  -  - ' ' ■ " 1  Ml     ■    I         ■  -  ~  - 

(1)  It  seemSf  howeveri  that^  if  a  person  be  in  the  habit  of  using  the  warehouse  of  a 
wharfinger  as  his  own,  and  make  that  the  repository  of  his  goods,  and  dispose  of  tbem 
there,  the  joume/  would  be  considered  as  at  an  end  when  the  goods  arrived  at  such 
warehouse.  Per  Chambrtf  J.,  Richardson  y.  Oot»,  3  Bos.  k  Pol.  127.  And  Lord  Alvanlejf 
expressed  his  concurrence  in  that  opinion  in  Seoti  y.  PetUt^  3  Bos.  k  Pul.  469,  cited  by 
Bayley^  J.,  in  Foster  y.  FrampUm^  6  B.  dt  C.  109.  See  Weniworth  y.  OuthwaiUj  10  M. 
k  W.  436. 


1278  BTOPPAGB  IN  TBAVSITU. 

not  direct  that  they  should  be  sent  by  anyparticolar  shm  ;{p)  his  orders 
were,  that  they  should  be  sent  to  him  at  Exeter,  to  be  forwarded  to  N. 
T.  They  were  accordingly  shipped,  arrived  at  Exeter,  and  were  pot 
into  the  hands  of  the  wharfinger  to  be -forwarded  to  their  journey's  end* 
In  the  books  of  the  wharfinger  they  were  put  to  the  account  of  B.  as 
the  person  to  whom  they  were  directed,  and  he  was  considered  as  the 
wharfinger's  paymaster.  In  this  state  of  things  a  letter  was  received 
by  the  plaintms,  in  which  the  vendee  said,  that  his  sitaation  was  snch 

that  he  ^should  not  receive  the  goods,  and  that  they  might 
[^1279]  take  them  back  again,  if  they  thought  proper.   The  plaintifi, 

immediately  on  the  receipt  of  this  letter,  sent  to  the  whar* 
finger,  and  forbade  him  to  deliver  them  according  to  the  direction.   The 
wharfinger  promised  not  to  deliver  them  until  he  could  do  so  with  safety, 
notwithstanding  which  he  afterwards  delivered  them  to  the  assignees  of 
B.    The  question  was,  whether  the  goods,  in  the  hands  of  the  wharfinger, 
were  in  such  a  situation  that  the  vendors  could  stop  them.     The  court 
were  of  opinion  that  they  were,  and  that  in  point  of  fact  the  goods  had 
been  stopped  in  transitu;  for,  although  there  had  not  been  any  corporal 
touch,  yet  that  took  place  which  was  equivalent  to  it.     The  plaintifi 
gave  notice  to  the  wharfinger  and  demanded  the  goods  as  their  pro- 
perty; and  the  wharfinger  undertook  not  to  deliver  them  until  he  was 
certain  of  a  safe  delivery.     Chambref  J.,  added,  that  there  was  another 
point,  however,  upon  which  he  had  entertained  some  doubt.  The  yendor 
did  not  get  possession  of  these  goods  by  his  own  diligence  and  care,  (V 
in  consequence  of  casual  information,  but  through  the  intervention  of 
the  bankrupt  himself,  eieht  days  after  the  act  of  bankruptcy  committed. 
That  circumstance  raised  some  doubt  in  his  mind;  since  it  appeared  that 
the  bankrupt  had  thereby  given  a  prefence  to  the  plaintifb  over  the 
rest  of  his  creditors.     But  still,  upon  the  whole,  he  was  inclined  to 
agree  with  the  rest  of  the  court ;  that  he  was  not  fond  of  multiplying 
small  distinctions;  and  thought  that  too  many  had  been  already  taken, 
and  the  general  inconvenience  would  not  be  very  sreat,  since  many 
cases  of  this  kind  were  not  likely  to  arise.   It  seemed,  indeed,  that  there 
would  be  a  certain  degree  of  discretion  vested  in  the  bankrupt,  since  he 
would  be  empowered  to  accept  goods  which  were  coming  to  him  fhmi 
one  consignor,  and  to  eive  notice  to  another  consignor,  to  stop  them  in 
transitu.     But,  as  no  fraud  appeared  to  have  been  committed  on  the 
part  of  the  plaintiffs  in  this  case,  he  was  inclined,  on  this  point,  as  wdl 
as  the  others,  though  not  without  some  doubt,  to  concur  with  the  rest 
of  the  court. 

It  only  remains  to  observe,  that  where  the  right  of  stopping  in  troth 
»itu  vests  in  the  consignor,  it  cannot  be  divested  by  any  claim  made 
upon  the  goods  in  their  transit  by  a  creditor  of  the  oonsiffnee,  as,  e.;., 
by  process  of  foreign  attachment  at  the  suit  of  such  creditor  ;(g)  or  by 
a  common  carrier,  claiming  to  retain  the  goods  as  a  lien  for  his  general 
balance  due  from  the  consignee  ;fr)  for  the  vendor's  right  of  stopping  m 
transitu  is  the  elder  and  preferaole  lien. 

(p)  MUU  T.  BaU,  3  Boi.  k  Pul.  457. 

(g)  Smith  V.  OotB^  1  Gampb.  282. 

(r)  Butler  y.  WookoU^  2  Boi.  k  Pol.  N.  R.  64. 
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If  a  carrier,  after  notice  from  the  vendor  of  goods  to  stop  them  in 
transitUj  by  mistake  delivers  them  to  the  vendee,  the  sale  is  neverthe- 
less rescinaed,(l)  and  the  vendor  may  bring  trover(«)  for  *them 
against  the  vendee;  and  although  the  venaee  having  become  a  [*1280]] 
bankrupt,' the  goods  have  passed  into  the  hands  of  his  assignees, 
yet,  inasmuch  as  they  dia  not  come  to  the  possession  of  the  bankrupt, 
with  the  consent  of  the  true  owner,  they  are  not  in  the  order  and  dis- 
position of  the  bankrupt  within  the  statute.  To  make  a  notice  effective 
as  a  stoppage  in  transitu^  it  must  be  ^ven  to  the  person  who  has  the 
immediate  custody  of  the  goods;  or  if  given  to  the  principal,  whose 
servant  has  the  custody,  it  must  be  given,  as  it  was  in  Ltit  v.  Cowley^ 
at  such  a  time  and  under  such  circumstances,  that  the  principal  by  the 
exercise  of  reasonable  diligence,  may  communicate  it  to  his  servant  in 
time  to  prevent  the  delivery  to  the  consiraee.(f)  Although  goods  have 
been  delivered  at  the  packers  of  the  purcnaser,  he  having  no  warehouse 
of  his  own,  if  they  were  to  be  paid  for  in  ready  money,  and  this  was 
intimated  to  the  packer  when  he  received  them,  they  may  still  be  stop- 
ed  in  transitu.{u)  A  resale  of  goods  by  a  vendee,  and  payment  to 
im,  does  not  destroy (x)  the  vendor's  right  of  stoppage  in  transUu.{2) 
An  order  sent  by  the  vendor  to  the  wharfinger  to  aeRver  the  goods  to 
the  vendee,  is  sufficient  to  pass  the  property  to  the  vendee,  provided 
nothing  remains  to  be  done  but  to  make  the  delivery  ;(3)  but  if  any 
thing  remains  to  be  done,  e,  g.j  weighing,  &c.,  the  propertv  does  not 
pa8S,(y)  and  the  right  of  stoppage  in  transitu  is  not  defeated  until  that 
be  done.  Where  goods  were  sold,  free  on  board,  and  upon  their  ship- 
ment the  agent  of  tike  vendors  tendered  to  the  mate,  (the  captain  being 

(t^  Liu  T.  CcwUjf^  7  Tannt.  169.    See  Cla/9  v.  Barriton^  10  B.  k  0.  106. 

\t)  Per  Farke,  B.,  delivering  jadgment  of  court  in  WkUehead  v.  Ander$on^  9  M.  J^ 
W.  634. 

\u\  Loe$ehman  t.  WHUamtj  4  Gampb.  ISl. 

[x)  Craven  T.  Bydetf  6  Taunt.  433,  recognised  in  Dixon  y,  Taiet,  5  B.  A  Ad.  343.  See 
•/one*  y.  •/bnet,  8  M.  &  W.  431. 
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(y)  Withers^.  Lyt^  Holt's  N.  P.  0.  18;  4Campb.  237,5.  C,  SteLadttnffiony.AiherKm, 
Scott's  N.  R.  43,  recognizing  Dixon  y.  Tatet^  5  B.  k  Ad.  313. 


(1)  It  seems,  however,  to  be  taken  as  settled,  that  the  stoppage  in  transitu  does  not 
rescind  the  sale,  in  2  Kent,  5th  ed.  641 ;  C bitty,  Contracts,  6th  Am.  ed.  432 ;  Rowley  y. 
Bigehw^  12  Pick.  313;  Stanton  y.  Eager^  16  Id.  475;  W.  W.  Story,  Contracts,  {  517,  and 
cases  in  note;  and  in  NewkaU  y.  Vargat^  15  Maine,  314,  it  was  directly  decided,  that 
the  stoppage  of  goods  in  transitu  does  not  rescind  the  contract  of  sale,  but  places  the 
parties  in  the  same  situation,  as  nearly  as  may  be,  in  which  they  would  have  been  if  the 
Tender  had  not  parted  with  the  possession.  The  vendee,  or  his  assigpiees,  may  recover 
the  goods  on  payment  of  the  price ;  and  the  vendor  may  sue  for  and  recover  the  price, 
notwithstanding  he  had  actually  stopped  the  goods  in  transitu,  provided  he  be  ready  to 
deliver  them  upon  payment.  If  he  has  been  paid  in  part,  he  may  stop  tne  goods  for  the 
balance  due  him,  and  the  part  payment  only  diminishes  the  Uen  pro  ianlo  on  the  goods 
detained.  2  Kent,  5th  ed.  541 ;  NewhdU  v.  Varyae^  13  Maine,  93 ;  Kymer  v.  Suwercropp^ 
1  Campb.  109. 

See  the  qtuere  how  fiur  the  yendor  should  be  bound  by  the  sale  after  being  compeUed 
to  exercise  his  right  of  stoppage  in  transitu  in  Chitty,  Contracts,  6th  Am.  ed.  432.  Where 
goods  are  stopped  in  their  transit  by  the  vendor,  the  vendee  cannot  recover  back  a 
partial  payment  made  therefor.  NewkaU  v.  Vargae^  15  Maine,  314.  If  goods  are  thus 
stopped  and  applied  to  the  payment  of  the  price,  and  a  balance  still  remains  unpaid,  the 
vendor  may  receive  it  of  the  vendee.  lb. 

But  'see  Hunn  v.  Bowne,  2  Johns.  Ch.  R.  38. 
See  HoUingMworth  y.  Napier^  3  Johns.  Ch.  B.  182. 
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absent,)  a  receipt  by  which  the  ffoods  irere  acknowledged  to  be  ahipped 
on  account  of  the  rendors,  whicn  the  mate  kepi,  but  refused  to  sign, 
and  on  the  following  day  signed  bills  of  lading  to  the  orders  of  the 
Tendees;  it  was  holden,(«)  that  the  transitns  was  not  at  an  end,  but  that 
on  the  insolvencj  of  the  vendees,  the  vendors  were  entitled  to  stop  the 
goods.     So  where  A.  delivered  a  quantity  of  iron  to  a  carrier  to  be  con- 
veyed to  B.,  the  vendee  in  the  countrv,  and  the  carrier,  on  his  arriral 
at  B/s  premises,  landed  a  part  of  the  iron  on  his  wharf,  and  then,  find- 
ing that  B.  had  stopped  payment,  reloaded  the  same  on  board  his  baive, 
and  took  the  whole  of  the  iron  to  his  own  premises;  it  was  h<MenJ[a) 
that  there  was  not  a  delivery  of  any  part  of  the  iron,  so  as  to  divest 
the  consimor  of  his  right  to  stop  in  transitu,  the  q>ecial  proper^  re- 
maining in  the  carrier,  until  the  freight  for  the  whole  cargo  was  eithff 
tendered  or  paid,  or  until  he  had  done  some  act  showing  that  he  assented 
to  part  with  the  possession  of  the  goods,  without  receiving  his  freight 
The  transitus  is  not  at  an  end  until  the  goods  nave  reaped 
[*1281]  the  *place  named  by  the  buyer  to  the  sefier,  as  the  place  of 
their  destination.     Goods  were  purchased  by  a  commissioii 
agent,  at  Manchester,  for  A.,  to  be  $ent  to  lAAon.    A.  had  no  ware- 
house at  Manchester,  and  the  vendor  delivered  the  goods  to  the  agmfc, 
who  was  to  forward  them  to  Lisbon :  it  was  holden,(&)  that  the  teansitu 
continued  until  the  goods  reached  Lisbon ;  and  that,  the  vendee  having 
become  insolvent,  the  vendor  might  stop  the  goods  in  the  hands  of  the 
a^ent.     So  where  the  shippers  acting  for  6.  purchased  atid  paid  for, 
with  their  own  money,  flour  at  Stockton,  which  was  sent  bj  a  vessel  to 
London,  and  the  invoice  forwarded  to  G.    A  manifest  of  the  floor  wss 
also  forwarded  by  the  shippers  to  a  wharfinger  in  London,  whose 
practice  it  was  to  deliver  goods  to  the  consignee  named  in  the  ma&Kst, 
upon  application,  and  till  application  to  keep  them  on  board  the  vessd; 
if  not  applied  for  before  the  vessel  returned,  he  landed  them,  and  kept 
them  in  his  warehouse  to  the  order  of  the  Bhi[q>er:  if  the  goods  were 
to  be  delivered  to  order,  he  delivered  them  to  persons  producing  eitha 
bills  of  lading  or  the  shipper's  invoice.     G.  was  in  the  habit  of  having 
flour  consigned  to  him  at  the  wharf,  and  sometimes  sold  it  on  board, 
sometimes  when  it  was  landed,  and  kept  for  him  in  the  wkarfineer's 
warehouses.     The  flour  in  question  arrived  at  the  wharf  on  the  IStti  of 
April,  but  was  not  landed  until  the  23rd;  on  the  17th  of  April,  and 
before  any  application  by  G.,  who  had  become  bankrupt,  the  flour  vis 
claimed  under  an  order  from  the  shippers,  it  vras  holden,(e)  that  tiie 
shippers  might  stop  it  in  transitu;  for  no  act  of  ownership  had  beea 
exercised  over  it  by  G.,  no  invoice  or  bill  of  lading  had  be^i  pro- 
duced by  him  or  any  agent:   so  that  the  very  first  act  done  upon  ^ 
flour,  after  the  ship^s  arrival  at  the  wharf,  was  done  by  the  shipper,  be- 
fore the  transit  to  the  hand  or  possession  of  the  vendee  was  eonpletei 
The  transitus  eontinue6(d)  until  the  goods  have  readied  their  ultimate 
destination  under  the  contract  of  sale,  or  the  vendee  has  given  dte 
direction  to  the  goods.     Goods  were  consigned  to  A.,  to  be  delivered  in 

[i)  JRu^  T.  Batfield,^  5  B.  ft  Ad.  632.  (a)  0raw9havr.  Sades,  1  B.  ft  G.  181. 

6)  Coates  y.  JRaUtony  6  B.  ft  C.  422.  See  also  NiehotU  t.  Lt  Pettwe,  2  Bingh.  N.  C. 91. 
hs)  Tucker  V,  Humphrey ^  4  Bingh.  616.  See  also  Bartram  v.  J%ire&ro(Acry  4  Binf^  S^lt. 
[d)  Morley  T.  Ma^^  3  Man.  ft  By.  396. 
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the  xirer  Thames ;  on  the  arriTal  of  the  yeBsel  in  the  river,  the  captain 
weaeed  A.  to  have  them  landed  immediately;  A.,  in  oonaequenoe,  sent 
J3.  hia  son  with  directions  to  land  them  at  a  wharf  where  he  was  ac* 
costomed  to  have  goods  landed  for  him  and  kept  until  he  carted  them 
away  to  customers  in  his  own  carts ;  but  A.  (being  then  insolvent)  at  the 
same  time  told  B.  he  would  not  meddle  with  the  goods,  that  he  did  not 
intend  to  tske  them,  and  that  the  vendor  ou^t  to  have  them.  The 
^oods  were,  by  B.'s  direction,  landed  at  the  wharf^  and  there  stopped 
in  traasitn  by  the  vendor :  in  trover  &r  the  goods,  by  the  assignees  of 
A^  against  the  wharfinger;  it  was  holdfin,(«^  that  the  decla- 
rations so  made  by  A.  to  B.  were  ^admWble  in  evidence,  {'''1282] 
although  they  were  not  eommunieated  to  the  vendor  or  to  the 
wharfinger,  and  that  they  showed  that  A.  had  sot  taken  possession 
of  the  ffooids  as  owner;  and^  therefore,  that  the  transitus  was  not  de^ 
tennined.(l) 

The  general  rule  is,  that  the  transitus  is  not  at  an  end  until  the  goods 
arrive  at  the  actaal  or  conatnictive  possession  of  the  consignee ;(/)  and 
a  mere  demand  by  the  consignee,  without  any  deUiP^ry,  before  the  voy* 
ajge  has  completely  terminated,  does  not  deprive  the  consignor  of  his 
right  of  stoppage.  Hence,  where  M.  purchased  lead  of  the  plaintiff 
at  Newcastle,  without  spe<»fying  any  place  of  delivery :  after  a  time 
M.  desired  thiU  it  should  be  forwarded  to  him  in  London,  and  phdntiff 

Sve  M.'s  agent  at  Newcastle  an  order  on  plaintiff's  servant  for  its 
livery ;  the  agent  indorsed  the  erder  to  a  keelman,  who  received  the 
lead  and  put  it  en  board  a  vessel  for  London ;  the  vessel  arrived  on  the 
21st  of  Jane,  and  defendants,  ae  wharfingers,  undertook  the  delivery 
of  the  lead ;  M.  failed  on  that  day;  on  the  28d  and  24th,  M.  demanded 
the  lead  of  the  captaia  of  the  vessel,  who  refused  to  deHver  it,  thoiigh 
the  freight  was  tendered,  aUegii^  that  defendants  had  stopped  it  on 
account  of  the  failure  of  M.  On  the  28th,  a  letter  arrived  from  plain- 
tiff^ ordering  the  lead  to  be  stopped  in  transitu ;  it  was  then  on  Doard 
a  lighter  belonging  to  defendants ;  it  was  holden,(^)  that  the  transitus 
was  not  at  an  eniii,  and  that  plaintiff  was  in  time  to  stop  the  lead.  The 
effect  of  asti^age  of  part  of  the  goods  contained  in  a  joint  contract, 
18  to  give  the  vendor  a  right  to  retain  the  part  aotndly  stopped  in 
transitu  till  he  is  paid  the  price  of  the  whole,  but  does  not  give  him  a 
r%ht  to  retake  that  which 'Ims  arrived  at  its  journey's  find.(A) 

U)  Jmiut  y.  Otjfiu,  2  1LkW.  638,  per  thne  Barong,  AMn§9r^  0.  B.  disi. 
Xf)  See  jadc:meiit  of  Court  of  Szche^aeri  delivenMl  1^  Par ^  B.,  WkUdhMd  ▼•  AMtf* 
»on,  10  M.  k  W.  534. 

(^)  Jaeksm  ▼.  jriehol,  fi  Biagli.  N.  0.  608. 
(k)  Wmtwortk  ▼.  (httkwaitt,  10  M.  h  W.  486. 


(1)  Where  a  partj,  residing  at  a  distance  from  Ids  oorrespendent,  orders  goods  to  be 
forwarded  to  an  tntertMeUate  place,  and  they  were  so.  forwarded,  and  on  anrival  there 
delivered  to  a  carrier  emplb/ed  bj  the  punhaaer,  the  Iransitns  is  not  ended.  Buckley  r. 
/VfTfiiM,  15  Wend.  137.  It  makes  no  difFeMsoe  that/Nw4  of  the  goodi  hare  arriyed  at  the 
yendee's  place  of  residence,  and  been  actnaUj  received  by  him.  8,  C,  18  Id.  504 ;  Saute 
y.  Judton,  4  Dana,  11.  Where  the  carrier  reftises  to  deliver  the  goods  to  the  vendee 
udtil  a  general  balaiice  was  paid  for  former  freight,  and  on  his  declhiing  to  do  so  brought 
them  back,  the  vendor's  right  to  stop  in  traneitu  continaeB.  AUm  y.  Jferewr,  1  Ash** 
mead,  103. 
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8.  When  the  Tranntui  may  he  eamidered  ae  €Utermmed.{iy^'We 
now  proceed  to  the  third  division,  under  which  it  is  proposed  to  amnge 
those  cases  in  which  it  has  been  decided  that  the  transitos  was  eomjdete, 
and  the  delivery  of  snch  a  nature  as  to  direst  the  rendor'a  right  of 
stopping  in  traneitu. 

Tne  first  case,  on  this  branch  of  the  subject,  is  that  of  EUu  t.  £«ni^ 
8  T.  B.  464,  the  facts  of  which  were  shortly  these :  B.  ordered  a  qoaih 
tity  of  files  from  the  plaintiff,  a  manufacturer  at  Sheffield ;  the  files 
were  packed  in  a  cask,  and  sent  by  a  wagon,  directed  to  B.  in  Londoo. 
Before  their  arrival  in  London,  B.  became  a  bankrupt.    On  their  ar- 
rival there,  the  goods,  while  they  remained  at  the  inn,  were  attached  bj 
a  creditor  of  the  bankrupt  by  process  of  foreign  attachment ;  aAe^ 
wards,  the  provisional  assignee  under  B/s  commission  demanded  the 
goods  from  the  carrier,  and  put  his  marks  upon  the  cask,  bat  did  not 
take  them  away.     A  few  days  afterwards,  the  plaintiff  who 
[*1288]  had  not  been  paid  for  his  gooos,  wrote  *a  letter  to  the  carrier, 
directing  him,  in  case  the  goods  were  not  delivered,  to  keep 
them  in  his  warehouse,  as  he  had  been  informed  that  B.  had  become  i 
bankrupt.     The  court  were  of  opinion,  the  goods  were  not  in  traneitii 
at  the  time  when  the  plaintiff  wrote  to  countermand  the  delireTjof 
them ;  before  that,  the  provisional  asssignee,  who  stood  in  the  place  ef 
the  bankrupt,  had  put  his  mark  on  the  cask  :(t)  when  the  goods  were 
marked,  they  were  delivered  to  the  commissioners  as  far  as  die  or* 
cumstances  of  the  case  would  permit,  for,  beinff  under  an  attachment, 
the  assignee  could  not  then  take  them  away.     Where  a  part  of  the  goods 
sold  by  an  entire  contract  has  been  taken  possession  of  by  the  TeBdee, 
that  snail  be  deemed  taking  possession  of  the  whole ;  but  the  mle  that 
a  part  delivery  in  point  of  law  operates  as  a  constructive  deliverj  of  the 
whole,  is  confined  to  cases  where  the  delivery  of  part  is  intended  to  be  a 
delivery  of  the  whole  ;(ik)  and  if  part  be  delivered  with  an  intest  to 
separate  that  part  from  the  rest,  it  is  not  an  inchoate  dehverj  <tf  the 
whole.(Z)    A.,  at  a  foreign  port,(9»)  shipped  goods  by  order  and  on  a^ 
count  of  B.,  to  be  paid  for  on  a  future  day,  and  bills  of  lading  vert 
accordingly  signed  by  the  master  of  the  ship ;  one  of  the  bills  was  im- 
mediately transmitted  to  B.,  who,  before  the  arrival  of  the  ship  at  the 
place  of  destination,  sold  the  goods  and  indorsed  the  bill  of  lading  to 
C. ;  after  the  arrival  of  the  ship,  and  delivery  of  part  of  the  goods  to 
the  agent  of  C,  B.  became  bankrupt,  without  having  paid  A.  w  price 
of  the  goods.     It  was  holden,  that  the  transitus  was  ended  by  the  ptft 
delivery,  which  must  be  taken  to  be  a  delivery  of  the  whole,  there  tf- 
pearing  no  intention,  either  previous  to,  or  at  the  time  of  the  idif^ 
to  separate  part  of  the  cargo  from  the  rest.    So  where  a  number  of  baks 


[2 


See  Stovdd  y.  Bitches,  14  East,  308,  and^NMf,  p.  1389. 
)  Btmney  ▼.  PaynU,  4  B.  I(  Ad.  668. 
I)  Per  PaTk$^  J.,  Dixon  t.  YatM^  5  B.  &  Ad.  841. 
m)  Slubey  and  another  T.  Heyward  and  olhen^  2  H.  Bl.  604. 

(1)  See  Naylor  ▼.  Denme,  6  Pick.  198  ;  HewhaU  T.  Var^ae,  13  Maine,  93 ;  iS.  C,  15  ^ 
314;  Stubbt  y.Lund,  1  Mass.  463;  IlUl^  v.  Stubby  9  Id.  66;  JSowUif  r..M^^' 
Pick.  307. 
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of  bacon,  then  lying  st  a  wharf,(n)  having  been  sold  for  an  entire  snm,  to 
be  paid  for  bj  a  bill  at  two  months,  an  order  was  given  to  the  wharfinger 
to  deliver  them  to  the  vendee,  who  went  to  the  wharf,  weighed  the  whoUy 
and  took  awaj  several  bales,  and  then  became  bankrupt :  whereupon 
the  vendor,  within  ten  days  f1^om  the  time  of  the  sale,  ordered  the  whar- 
finger not  to  deliver  the  remainder.  By  the  custom  of  the  trade  the 
eharges  of  warehousing  were  to  be  paid,  by  the  vendor,  fourteen  days 
after  the  sale.  It  was  holden,  that  the  contract  being  entire,  and  part 
having  been  taken  away,  the  delivery  to  the  vendee  was  complete,  and 
consequently,  the  privilege  of  stopping  in  transitu  could  not  attach  :(1) 
Chamhrey  J\,  observing,  that  the  payment  of  the  warehouse-room,  oy 
the  vendor,  could  not  make  any  difference.  The  vendor,  of  course, 
charged  just  so  much  as  would  pay  the  expense  of  warehouse- 
room:  that  if  the  expense  had  been  paid  by  the  vendee,  *it  ['*'1284] 
would  not  make  a  delivery  at  the  wharf  a  delivery  to  him ;  nor 
could  the  vendor  avail  himself  of  the  circumstance  of  the  expenses  being 
paid  by  him  to  prevent  a  delivery  to  the  vendee  from  operating  as  such. 
This  was  a  much  stronger  case  than  the  preceding  one  of  Sluhey  v.  Hey^ 
foard:  that  proceeded  upon  the  principle  that  a  delivery  of  part,  where 
the  contract  was  entire,  was  a  delivery  of  the  whole ;  here  there  was  an 
actual  delivery  of  the  whole.  The  bankrupt  had  actual  manual  posses- 
sion of  every  article,  and  having  weighed  them  all,  he  took  upon  him* 
self  to  separate  them.  N.  The  two  last  cases  of  Slvhey  v.  Meyward^ 
and  Hammond  v.  Andereon^  underwent  some  discussion  in  Hanson  v. 
Meyer  J  6  East,  614,  (which  see  under  tit.  "  Trover,"  sect.  1,)  and  in 
Bunney  v.  Poyntz,  4  B.  &  Ad.  568 ;  but  their  authority  does  not  ap- 
pear to  have  been  shaken  in  the  slightest  degree. 

On  a  contract  for  the  sale  of  goods  lying  in  a  warehouse,  the  handing 
of  a  delivery  order  to  the  vendee,  and  transfer  of  the  goods  to  him  in 
the  warehouseman's  book,  will  not  vest  the  property  in  him,  if  some- 
thing remains  to  be  done  for  the  purpose  of  ascertaining  the  identity  or 
quantity  of  the  goods ;  as  the  weighing  of  an  article  forming  part  of  a 
bulk,  and  sold  by  weight.  But  if  the  identity  and  quantity  are  ascer- 
tained, as  where  the  oats  in  a  particular  bin,  which  contains  nothing 
else,  are  sold,  and  a  bill  accepted  at  the  same  time  for  the  price,  the 
property  vests,  and  the  vendor  cannot  afterwards  stop  in  transitu.(o) 

If  a  person  purchase  goods  here  to  be  sent  abroad,  and  they  are  de- 
livered in  a  port  of  this  kingdom,  on  board  a  ship  charterea  by  and 
under  the  complete  control  of  the  vendee,  such  delivery  is  in  effect  a 
delivery  to  the  vendee. 

Trover  by  the  assignees  of  bankrupts,(p)  to  revover  the  value  of  a 
quantity  of  tobacco  snipped  by  the  defendants,  by  order  of  the  bank- 
rupts, on  board  a  ship  bound  from  London  for  Alexandria,  which  ship 
was  chartered  to  the  bankrupts  for  three  years,  from  July,  1792,  and 

(»}  Hammond  and  othert  t.  Anderton^  1  Bos.  k  Pnl.  N.  R.  69. 
(o)  Swanwick  y.  Sothem,  9  A.  &  B.  896 ;  1  P.  ft  D.  648. 

(p)  Fowler  and  another y  Auigneee  offfwUer  ^  (7o.,  v.  IfTaggart  ^  Co,^  cited  in  7  T.  R. 
442 ;  1  East,  622,  and  3  Bast,  388. 


(I)  See  NevfhaU  ▼.  Vargae^  16  Maine,  314 ;  Donath  v.  Broomhtad^  *l  Barr.  301 ;  MoUeam 
V.  Btger^  1  Denio,  483. 
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which  w«8  paid  for  hy  a  bill  at  duree  months,  drawn  by  the  defendanta, 
on  the  banKrupta,  and  aoeeptod  by  them.  The  gooda  were  shipped  oa 
the  4th  of  February,  1793,  for  which  the  mate'e  reee^  waa  giy«i,  «b4 
An  inYoice  thereof  nuvde  out  by  the  defendants  in  the  navoea  of  the  bank* 
Tupta ;  the  bankrupts  were  to  find  stock  and  proyisions,  aad  to  pay  the 
master.  The  vessel  was  detained  by  contrary  winds  at  Portamonth: 
during  which  time,  the  bankrupts  having  stopped  payment  aboiit  the 
11th  of  March,  1793,  the  defendants  procured  bilh  of  lading  %o  be 
signed  by  the  captain  to  them,  and  obtained  possesssion  of  the  tobaooe 
in  September,   1794,   and  procured  it  to  be  relanded,  aaid  aftoh- 

wards  disposed  of  for  their  benefit.    It  was  holden,  that  llie 
P1285]  delivery  was  complete,  by  putting  '''the  goods  on  board  the 

ship,  and  consequently,  that  the  aasipieee  were  entitled  to  re- 
cover. It  will  be  observed,  that,  in  the  preceding  case,  the  bajikmpls 
were  to  have  the  entire  disposition  of  the  ship,(f )  and  the  complele 
control  over  her  during  the  three  years.  The  ship  had  beoi  oae 
Toyage  to  Alexandria^  and  had  the  mods  put  on  board  her,  to  carry 
them  on  another  voyage  to  the  same  place ;  not  f<Hr  the  porpoae  of  con- 
veying them  from  the  vendors  to  the  bankrupts,  but  that  they  might  be 
sent  ^  tJiebankrupU  upon  a  mercantQe  adventure,  for  which  they  had 
bought  them.  From  not  adverting  to  these  material  eireumatanoeB,  aa 
inference  was  drawn  from  the  preceding  deeision,  which  the  case  did 
not  warrant,  namely,  that  the  right  of  stopping  in  transitu  oould  not 
exist  after  a  delivery  of  goods  onboard  a  charterea  ship.  This  opuuea, 
however^  was  exploded  in  the  case  of  BathUmgh  v.  Ingli$^  8  Bast,  381, 
There  a  trader  who  resided  in  Bn^^and,  chartered  a  ship,  on  certain 
conditions,  for  a  voyage  to  Russia,  and  to  bring  goods  home  front  his 
correspondent  there,  who  accordingly  shipped  the  |;oods  on  acooont,  and 
at  the  risk  of  the  freighter,  and  sent  him  tae  invoices  and  bills  of  la^Ung 
of  the  cargo.  It  was  holden,  that  the  delivery  of  the  goods  on  board  eadi 
chartered  ship,  did  not  preclude  the  right  of  the  consignor  to  stop  the 
l^oods  while  in  transitu  on  board  the  same  to  the  vendee,  in  case  of  hii 
insolvency,  in  the  meantime,  before  actual  delivery,  any  more  thsa  if 
they  had  been  delivered  on  board  a  general  ship  for  the  same  purposa 
The  plaintiir,(r)  a  manufacturer  at  Norwich,  agreed  with  L  S«  for  ths 
purchase  of  some  pipes  of  wine,  one  of  which  was  to  be  jpaid  fior  ia 
money,  and  for  the  remainder  I.  S.  was  to  take  goods.  L  S.  wrote  to 
C,  his  correspondent  in  London,  to  send  the  wines ;  C.  aoeordiagly 
purchased  the  wines  of  D.^  shipped  them,  and,  by  the  bill  of  ladm^ 
consigned  them  to  the  plaintiff,  by  a  vessel  employed  in  the  ooarae  <if 
trade  between  Yarmouth  and  London*  On  <he  arrival  of  $ke  vine 
at  Yarmouth,  an  agent  for  the  plaintiff  recMved  it  on  hia  aoooia^ 
and  deposited  it  in  the  cellar  of  the  defendant,  who  vaa  to  be 
paid  for  the  cellar  room  by  the  plaintiff.  A  few  days  after,  th» 
plaintiff  arrived  at  Yarmoutn,  tested  the  wines  and  took  samples  of 
them.  Shortly  afterwards,  D.,  discovering  that  C,  to  whom  ne  hid 
sold  the  wines,  was  a  man  of  no  property,  desired  the  defendant  to 
keep  possession  of  the  wine,  giving  him  an  indemity.     The  plaintif 

(7)  P«r  L&wrmee^  J.,  3  East,  396,  7.  (f)  Wright  r.  Lawdt,  4  Esp.  H.  P.  C.  82. 
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hftyine  brought  this  action  for  tlie  recovery,  the  payment  for  one  pipe^ 
and  the  agreement  ae  to  the  remainder,  was  proved.  Thk,  in  Lord 
JKentfon's  opinion,  gave  the  plaintiff  a  title  to  the  whde.  It  was  then 
contended,  that,  as  the  plaintiff  lived  at  Norwich,  the  goods  ninst  be 
deemed  to  be  in  traimtu  until  they  arrived  thisre ;  whereas  here,  they 
had  arrived  only  at  Yarmouth,  and  had  never  been  delivered  at  Noiv 
wich ;  that  the  usual  course  was,  to  put  them  into  lighters,  at 
Yarmouth,  and  forward  them  to  "^'Norwich;  so  ti^at,  until  their  [*1286] 
arrival  there,  they  were  in  tramitUy  and  €Ould  be  stopped  by 
the  owners.  But  per  Lord  £ien^^ny  *^  There  is  no  odour  for  saying  tiiat 
these  goods  wore  in  tran9itu*  I  once  sud,  ^t  to  confer  a  property 
on  the  consignee,  a  c<^poral  touch  was  necessary.  I  wish  the  exprech 
sion  had  never  been  used,  as  it  says  too  much:  but  here,  if  a  corporal 
touch  was  necessary  to  confer  a  properly  on  the  consignee,  it  had  taken 
place:  bat  all  that  is  necessary  is,  that  the  consignee  exercise  some  act 
of  owneiship  on  the  property  consigned  to  him,  and  he  has  done  so 
Jiere;  he  has  paid  for  Uie  warehouse-room;  he  has  tasted  And  taken 
samples  of  the  wines ;  but  it  is  said,  they  have  not  reached  the  plain- 
tiff's place  of  abode  where  they  were  to  be  ultimately  delivered;  but  I 
think  there  was  a  complete  delivery  at  Yarmouth."       ' 

The  reader  will  have  collected  from  the  cases  in  the  pi^oedSag  sec- 
tion, viz.  Sunt  V.  Wardf  and  Mitti  v.  Ballj  that  where  goods  have  been 
delivered  to  a  packer  or  wharfinger,  for  the  purpose  of  being  fcnwarded 
to  an  ulterior  destination,  and  the  packer  or  wharfinger  may  be  consid- 
€ired  merely  as  a  middlcHman,  ia  audi  cases  the  right  of  storing  in 
transitu  remains.  It  now  bec<Mnes  necessarv  to  ranark,  that,  where 
the  insolvent  has  no  warehouse,  or  no  other  place  of  delivery  than  the 
warehouse  of  the  packer,  jcc,  and  there  is  no  place  of  ulterior  delivery 
in  view,  the  transitus  will  be  considered  as  at  an  end,  when  the  goodis 
have  arrived  at  such  warehouse,  that  being  their  last  place  of  deUv^T'. 
The  following  cases  will  illustrate  this  rule:--<- 

Irover  for  goods.  The  goods  in  question  had  been  ordered  by  the 
bankmpt,(«)  wiio  was  a  merchant  in  London,  of  Messrs.  Wallers,  of 
Manchester,  and  were  forwarded  by  them,  directed  to  the  bankrupt,  aA 
the  Bull  and  Mouth  Inn,  on  the  16th  of  March,  1802.  On  the  28rd 
of  March,  the  goods  were  sent  from  the  Bull  and  Mouth  Lm  to  the 
defendant's  house,  who  was  a  packer,  not  in  consequence  of  any  orders 
respecting  those  particular  goods,  but  in  consequence  of  a  eeneral 
axii&r  from  the  bankrupt  to  send  all  goods  directed  to  him  to  the  oefendr 
^it's  house.  On  the  11th  of  Mard^  the  bankrupt,  who  lived  in  lodg»- 
ings,  and  had  no  wat^houie  af  hi$  oum^  absconded,  leaving  no  clerk  to 
accept  goods  or  orders  for  him*  On  the  arrivd  of  the  goods  at  the 
defendant's  bouse,  they  were  booked  for  the  account  of  the  bankrupt; 
and  the  def^dsat,  not  knowing  that  the  bankrupt  had  then  absconded, 
and  not  having  any  directions  from  him  respecting  the  goods,  eaased 
them  to  be  unpacked  with  a  view  to  ascertain  of  what  they  consisted. 
On  the  81st  of  Mardi^  Messrs.  Wallers,  having  learned  the  situation 

(t)  Seoit  and  othert,  Auigneet  of  BerhUffy  a  Bakhrt^t^  7.  FetiUy  3  Bos.  k  Pal  i69.  gee 
also  Leedt  y.  Wright,  3  Bob.  k  Pal.  320. 
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of  the  banlcnipt's  affairs,  claimed  the  ^oods  from  the  defendant;  and 
on  the  day  after,  they  were  demanded  oy  the  assignees.    The  defen- 

aant,  being  indemnified  by  Messrs.  Wallers,  refused  to  deliTer 
[*1287]  the  *goods  to  the  j^laintiff 's.     It  was  holden,  that  the  transi- 

tus  was  at  an  end,  inasmuch  as  there  was  not  uiy  other  place 
of  deliyery  than  the  warehouse  of  the  packer;  the  goods,  when  airired 
there  had  come  to  their  last  place  of  deliver  j,  and  consequently  were 
BO  lonffer  liable  to  the  right  of  stoppage  in  transitu.  So  where  goods 
are  to  be  delivered  to  the  vendee  at  a  particular  place,  the  transitns  m 

Eeneral  continues  until  they  are  delivered  to  him  at  that  place;  bnt  if 
e  by  his  own  act  prevent  the  delivery,  which  otherwise  in  the  ordinary 
course  would  take  place,  and  does  any  act  equivalent  to  taking  posses- 
aion,  the  transitus  is  thereby  determined;  and,  therefore,  where  fkt 
yendee  of  several  hogsheads  of  sugar,  upon  receiving  from  the  carrier 
notice  of  their  arriviS,  took  samples  from  them,  and,  for  his  own  cod- 
yenience,  desired  the  carrier  to  let  them  remain  in  his  warehouse,  untS 
he  should  receive  further  directions ;  and  before  they  were  remo?ed 
became  bankrupt;  it  was  holden,(^)  that  the  transitus  was  at  an  end, 
and  that  the  vendor  was  not  entitled  to  stop  them.     So  where  goods 
were  sent  by  water-carriage  and  deposited  in  the  carrier's  warehouse  at 
the  end  of  the  voyage,  in  the  usual  course  of  business  between  him  and 
the  consignee,  viz.  to  be  delivered  out  to  him  or  to  his  customers  as 
they  should  be  wanted,  without  being  sent  to  his  residence  elsewhere; 
it  was  holden,(tt)  that  the  transitus  was  determined,  and  that  the  rend- 
or's  riffht  to  stop  the  goods  was  gone,  though  the  carrier  claimed  as 
such  a  lien  on  the  goods  against  the  consignee.     So  where  the  goods 
have  BO  far  gotten  to  the  end  of  their  journey,  that  they  wait  for  new 
orders  from  the  purchaser  to  put  them  again  m  motion,  to  commnmcate 
to  them  another  substantive  destination;  and  if,  without  sach ord@n, 
they  would  continue  stationary,  the  riffht  of  stopping  in  trannta  is 
gone.    A.  and  B.,(2:)  traders  living  in  London,  were  in  the  ooone  of 
ordering  goods  of  the  defendants,  cotton  manufacturers  at  Manchest^} 
to  be  sent  to  M.  and  Co.,  at  Hull,  for  the  purpose  of  beinc  afterwards 
Bent  to  the  correspondents  of  A.  and  B.  at  Hamburgh;  and  on  the 31st 
of  March,  A.  ana  B.  sent  orders  to  the  defendants  for  certain  goods, 
to  be  sent  to  M.  and  Go.  at  Hull,  to  be  shipped  for  Harnhnrsh  as  osuL 
It  was  holden,  that,  as  between  buyer  and  seller,  the  right  of  the  defia- 
dants  to  stop,  as  in  transitu,  was  at  an  end  when  the  goods  came  to  ue 
possession  of  M.  and  Co.  at  Hull,  for  they  were  for  this  pnipose  the 
appointed  agents  of  the  vendees,  and  received  orders  from  them  as  to 
the  ulterior  destination  of  the  goods;  and  the  goods,  after  their arrinl 

at  Hull,  were  to  receive  a  new  direction  from  the  vendees. 
[♦1288]       *  A  trader  in  London  was  in  the  habit  of  purchasing  g<^ 
at  Manchester,  and  exporting  them  to  the  Continent  soon  vvv 
their  arrival  in  London.    The  goods  so  consigned  to  him  remained  in  tbi 

(i)  F99Ur  v.  Frompioti,  S  B.  A  0.  107.    See  WkiUHuad  ▼.  Andtnen,  9  M.  A  W.  618. 

\u)  Alien  r.  Griper,  2  Tyrw.  217;  2  Cr.  4  J.  218,  cited  by  Trndal,  C.  J.,  ini«**T. 
Wmtwortht  4  M.  A  Gr.  1080 ;  6  Scott'e  N.  R.  821.  ^ 

(z)  Dixon  and  othert.  Autgntet  of  Battier^  a  Bankn^t^  v.  BMwen,  6  East,  175 ;  If"^ 
V.  Wentworthf  4U.k  6r.  1080;  5  Scott'a  K.  B.  821.  . 
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wagon-office  of  the  defendants,  who  were  carriers,  nntil  they  were 
removed  by  his  agent,  for  the  purpose  of  being  shipped.  A  consign- 
ment of  goods  for  the  trader  was  delivered  to  the  defendants  on  the  9th 
and  12th  of  August;  on  the  14th  and  17th  the  goods  arrived  at  the 
wagon-office  of  tne  defendants :  on  the  16th  or  17th  the  trader  became 
bankrupt;  and,  on  the  19th,  notice  of  non-delivery  to  the  bankrupt  was 

S'ven  by  the  consignor  to  the  defendants,  who,  according  to  order,  on 
e  2l8t  delivered  the  goods  to  a  third  house:  it  was  holden,(y)  that 
the  assignees  of  the  bankrupts  were  entitled  to  recover  the  goods  depos* 
ited  with  the  defendants:  and  that  the  right  of  the  consignor  to  stop 
in  transitu  ceased  on  the  arrival  of  the  goods  at  the  wagon-office  of 
the  defendants  in  London.  So  if,  after  goods  are  sold,(s;)  they  remain 
in  the  warehouse  of  the  vendor,  and  he  receives  warehouse-rent  for 
them,  this  amounts  to  a  delivery  of  the  goods  to  the  purchaser,  so  as  to 
put  an  end  to  the  vendor'a  right  of  stopping  them  in  tran8itu.(l)  So 
where  the  purchaser  of  goods  received  from  the  seller  an  order  to  the 
wharfinger  in  whose  warehouse  the  goods  were  deposited,  to  deliver 
them ;  and  the  purchaser,  having  lodged  the  order  with  the  wharfinger, 
he  transferred  the  goods  into  the  name  of  the  purchaser;  it  was  hol^ 
den(a)  that  by  such  transfer  the  wharfinger  became  a  trustee  for  the 

Eurchaser,  and  there  was  an  executed  dehvery  as  much  as  if  the  goods 
ad  been  delivered  into  the  hands  of  the  purchaser.  So  where  goods 
being  entered  in  the  books  of  the  W.  I.  Company  in  the  name  of  A., 
he  received  the  usual  check  for  them,  which,  havine  sold  the  goods  for 
money  to  B.,  he  indorsed  and  delivered  to  him,  and  B.  afterwards  sold 
the  goods  on  credit  and  delivered  the  check  to  C. ;  it  was  holden,^^) 
that  on  C.'s  insolvency,  A.  could  not  (for  the  benefit  of  B.)  stop  tne 
goods,  although  they  continued  to  stand  in  his  name,  and  he  paid  rent 
for  them,  and  although  the  check  had  not  been  lodged  with  the  Dock 
Company.  So  where  the  defendants  sold  to  I.  S.  a  quantity  of  timber, 
then  lying  at  their  wharf,  for  the  price  of  which  I.  S.  gave  the  defen* 
dants  bills  payable  at  a  future  day;  I.  S.,  having  marked  the  timber 
with  his  own  mark,  afterwards  sold  it  to  the  plaintiff,  who  paid  him  for 
the  same.  The  plaintiff  went  to  the  wharf,  apprized  the  defendants  of 
his  purchase,  received  for  answer  that  it  was  verv  weUj  and  that  they 
would  so  with  him  and  show  him  the  timber,  which  they^  accordingly 
did,  and  thereupon  the  plaintiff  put  his  own  mark  on  the  timber.  The 
bills  given  bv  I.  S.  to  the  defendants  having  been  dishonoured, 
they  claimed  to  stop  in  transitu;  *but  it  was  holdenj^c)  that  [^12893 
there  was  an  executed  delivery,  and  that  the  plaintiff  naving 
given  notice  to  the  defendants  that  I.  S.  had  sold  the  property  to  him, 
and  his  then  marking  it  as  his  own,  made  an  end  of  the  transit,  and 
the  defendants  could  no  longer  detain  or  stop  the  timber.  Lord  Mlen^ 
borough^  C.  J.,  observed  in  this  case,  that  the  change  of  mark  from  A* 

fy)  Row€  T.  JPkk/ard  and  another j  8  Taunt.  83. 

(«)  Buny  T.  MangUty  1  Campb.  452. 

a)  Earfnan  y.  Andm'9onj  %  Campb.  843.    See  WhiUhou—  T.  Frwi^  12  Sast  614. 


;! 


Spear  y.  TroMre^  4  Campb.  2&1.    •  (e)  8Un>dd  v.  Hughea^  14  Sast,  308. 


(1)  See  Barrett  v.  Ooddard^  3  Mason,  107,*  HolUngeworth  T.  Napier^  3  Caines,  162, 
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to  R  on  bales  of  goods  in  a  warehouse,  had  been  holden  bj  the  House 
of  Lords,  in  a  late  case,  to  operate  as  an  actual  delivery  cf  the  goods. 
Where  goods  are  delivered  to  a  vendee  at  a  wharf,  who  i^erwards  skips 
them  there,  no  sabseqnent  8toppage((2)  of  the  goods  in  transitu  can  take 
plaoe.(l) 

4.  S0i0  far  the  Negotiation  of  a  Bill  of  Lading  matf  tend  to  defeat 
the  Sight  of  9topjping  in  IVontAv.-— Where  the  property  in  goods  has 
passed  to  a  vendee,  subject  only  to  be  divested  by  the  Tender's  right 
to  stop  them  while  in  transitu,  such  right  must  be  exercised,  if  at  all, 
before  the  vendee  has  parted  with  the  property  to  another  for  a  Tsh- 
able  consideration,  bond  Me^  and  by  indorsement  of  the  biU  of  lading, 
^without  notice  of  such  circumstances  as*  render  the  bill  of  lading  not 
xairly  and  honestly  assignable,)  has  given  him  a  right  to  reeo?er 
them  ;{e)  for  the  inaorsement  of  a  bill  of  lading  for  a  valuable  eonsd- 
oration,  and  without  notice  to  the  indorsee  of  a  better  title,  passes  the 
property.(2)  The  legal  title,  however,  of  the  indorsee  of  a  b3I  of 
lading,  may  be  impeached  on  the  ground  of  fraud ;(/)  but  the  mere  eir- 
cumstance  of  the  indorsee  knowing  at  the  time  when  the  biU  of  ladmf 
was  indorsed  and  delivered  to  him,  that  the  consignor  had  not  reedf^ 
money  payment  for  his  goods,  but  had  only  taken  the  consignees'  a^ 
ceptances,  payable  at  a  future  day  not  then  arrived,  is  not  sidlcient  ti» 
invalidate  the  title  of  the  indorsee,  in  a  case  where  the  absence  offnxA 
and  naala  fides  is  {bund.(jrX8)    Where  the  vendor's  legal  ri^l  of  stop- 

(d)  NohU  V.  Ad^mi.  7  TauBt.  50. 

(e)  Liekbarrouf  ▼.  Matou^  2  T.  R.  68.    See  the  argument  of  BuOtr^  J.,  6  Kaftyll^B. 
(/)  Wright  T.  Campbell,  4  Burr.  2046 ;  Salomonty.  Nwm,  2  T.  R.  674. 

Xg)  Cummmg  t.  Jirown,  S  Baet,  &06.  See  ftirtber  on  this  subject,  Core  r.  Bvim, 
4£a8(,211;  Waringr.  Cox,}  Ownph.  369;  Barrow  y.CoUt,  3  Cnmph.  92;  MUekdr.^ 
11  A.  k  E.  888;  3  P.  A  D.  MS;  WUnuhuntY,  Bowker,  2  M.&Gr.  792;  3 Scott's H.IL 272. 

(1)  Where  goods  sold,  to  be  paid  for  on  delivery,  were  put  on  board  a  vessel  ftp(^^ 
by  vendee  to  receive  them,  not  for  the  purpose  of  transportation  to  him  or  to  be  ddiTeitd 
for  his  use  at  a  place  designated  by  him,  but  to  be  shipped  by  the  vessel,  in  bis  Bise, 
from  his  place  of  residence  and  business  to  a  third  person,  the  transttus  is  eaded  bj  tb> 
delivery  on  board  of  the  vessel.    Rowley  v.  Bigelow,  12  Pick.  307. 

(2^  See  further,  as  to  the  operation  of  a  bill  of  lading,  the  judgment  of  nM^  C.  J^ 
in  Jenkym  v.  Uebome,  0.  P.,  June  29th,  1844.  See  Walter  v.  i?aw,  2  W.  G.  C.  R.  363; 
Byberg  v.  SneU,  lb.  294,  403 ;  SnmmeriU  v.  £lder,  1  Binii.  106 ;  Orifith  T.  i^^bdirv,  6^ 
A  R.  429;  Ilumphreye  v.  Reed,  6  Whart.  435  ;  Hand  v.  Baynet,  4  Id.  204.  The  lAW  ii 
America  recognises  the  same  principles  as  the  English  law  on  the  subject  of  tbe  tnx^ 
of  property  by  the  indorsement  of  the  bill  of  lading.  Shtbbe  r.Lund,  7  Mass.  453;  /Br^ 
Y.  Stubbe,  9  Mass.  65 ;  WaUer  v.  Boet,  2  Wash.  G.  G.  283 ;  JSkmmeriU  T.  BUkr,  I  Bisa 
106 ;  Rybery  v.  Snell,  2  Wash.  G.  G.  294,  403.  See  Conrad  V.  Atlantk  /m.  Co^  1  ^^ 
S.  G.  386;  Slanton  v.  Eager,  16  Pick.  473;  Gardner  v.  ffowland,  2  Id.  699.  See  «ls« 
Liekbmrow  T.  Maoon,  and  Maeon  v.  Lkkbarrow,  1  Smith's  Lead.  Gas.,  Eog.  ed.  387, 5th  Am. 
ed.  507,  ei  etq.,  where  will  be  found  a  fhll  citatiotti  and  a  thorough  analysis  of  tbe  esses  tf 
this  point ;  2  Kent,  5th  ed.  548,  549,  550 ;  Petera  v.  BallieUr^  3  Pick.  495 ;  JtNeiU r.  W^h 
13  Martin,  (Lou.J  261 ;  Chandler  v.  Sprague,  5  Mete.  308. 

(3)  If  a  bill  01  lading  is  signed  before  the  goods  are  shipped,  or  even  pnfchAsed,  bb^ 
afterwards  at  any  time  before  the  ship  sails,  such  goods  are'  put  on  board  as  agtisft 
shipper  and  master,  it  operates  by  way  of  relation  and  estoppel,  and  the  coosigme  vfao 
receives  it  and  accepts  drafts  on  the  faith  of  the  consignment,  has  as  valid  a  title  as  <^ 
be  obtained  by  actual  delivery.  RowUy  v.  Bigelow,  12  Piek.  309.  Where  thesbippcr 
fills  up  the  bill  with  the  name  of  consignee  or  bearer,  the  mere  delivery  of  it  fornlse 
passes  the  property  against  any  person  except  a  previous  assignee  of  the  bill  of  UM* 
Allen  V.  WUliamt,  lb,  297.  Vid.  Conard  v.  AUantie  Int.  Co,^  1  Peters,  445;  Faq/kltt- 
Co.  r,  Conard,  I  Bald.  138.    Where  goods  are  shipped  at  one  port  consigned  u>  a  persA 
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Iimg  in  tramuita  had  been  determined  bj  the  indonrement  of  the  biU  of 
ading,  but  mch  transfer  had  been  made  onlj  as  a  security  for  advances 
made  by  the  indorsee;  it  was  holden(A)  upon  reference  to  an  arbitrator, 
that  in  a  court  of  equity,  such  transfer  would  be  tr^ted  as  a  pledge  or 
ni(N:tgage  only,  and  that  the  vendor  had  an  equitable  quasi  right  of 
stoppage  in  transitu,  subject  to  the  previous  risht  of  the  indorsee  to  be 
repaid  his  advances:  "for  although  the  le^al  right  to  the  goods  is 
transferred  with  the  biU  of  lading,  vet,  in  equity,  the  transfer 
takes  effect  only  to  the  extent  of  the  consideration,  *paid  by  [^1290} 
the  transferee^  leaving  in  the  vendor  an  equitable  interest  in 
the  surplus  value/'(f)  A.  being  indebted  to  B.  on  the  balance  of 
accounts  including  bills  of  exchange  still  running,  accepted  by  B.  for 
A*,  consigned  goras  to  B.  on  account  of  this  balance.  It  was  holden, 
that  A.  was  not  entitled  to  stop  the  goods  in  transitu,  upon  B.  becom- 
ing insolvent  before  the  bills  were  paid ;  because,  the  goods  being  con- 
signed to  B.  on  account  of  the  balance  which  then  existed  in  B.'s 
favour,  the  property  vested  in  B.  absolutely.(A:)  So  if  the  purchaser  of 
goods  to  be  paid  by  bill,  after  giving  his  acceptance,  during  the  time 
of  credit,  and  while  the  goods  are  in  transitu,  sella  them  to  a  third 
person  for  a  valuable  consideration,  without  transferring  any  bill  of 
lading  to  him,  the  right  of  the  original  vendor  to  stop  the  ffoods  in 
transitu  is  taken  away.(Q  By  the  usage  of  trade.  West  India  Bock 
warrant8(9ii)  indorsed,  b<md  fide,  and  for  good  consideration,  transfer 
the  property  in  Uie  goods,  like  a  bill  of  lading,  and  prevent  the  exer- 
cise of  the  right  of  stopping  in  transitu.(l)  A.,  by  contact,  sold  to 
B.  a  quantity  of  tallow  then  lying  at  a  wharf,  at  so  much  per  cwt. ;  and 
on  the  same  day  gave  a  written  order  upon  the  wharfinger  to  weigh, 
deliver,  transfer,  and  re-house  the  same.    B.,  having  entered  into  a 

[A)  /n  re  WeitxuUhuMy  5  B.  &  Ad.  817 ;  2  Ne^.  4  Med.  644. 
ft)  Per  Lord  LangdaUy  U.  R.  Spalding  v.  Ruding^  6  Bear.  376. 
[k)  Vertue  r.  Jewels  4  Campb.  31.        {I)  Davis  t.  Reynolds^  4  Oampb.  26t. 
\m)  Zwinger  r.  Saimda,  Holt^  N.  P.  G.  3S5,  per  Park^,  J. ;  bat  see  the  caae  ia  bane,  7 
Taunt  265,  and  Ijuca%  v.  Dorrim^  *l  Taunt.  278. 

at  another,  and  the  yessel  puts  Id  to  an  intermediate  port  in  distress,  where  the  master 
unships  the  goodfl^  and  instead  of  a  bill  of  lading  to  order  pf  the  original  consignee,  fills 
it  up  to  his  own  order,  and  bj  his  own  direetions  the  goods  are  delirered  to  another 
person  who  sells  the  same,  the  purchaser,  though  he  pays  a  bona  fide  prioe,  atquires  no 
title.    Evirett  ▼.  Salhu^  15  Wend.  474. 

The  deliveiy  by  the  master  of  the  Tessel  to  the  consignee,  of  the  bill  of  lading  retained 
by  the  master  for  his  own  nse,  does  not  vest  in  the  consignee  the  legal  right  to  the  pro- 
perty if  he  would  not  otherwise  possess  it  Walter  y.  Rou^  2  Wash.  G.  G.  1^3.  In  this 
case  it  seems  to  have  been  thought  by  the  court,  that  "  the  possession  of  a  bill  of 
lading  to  order,  not  indorsed,  a  promise  by  the  shipper  to  indorse  it,  or  to  send  a  bill  of 
lading,  or  perhaps  even  a  letter  of  advice  stating  the  shipment  to  be  to  a  particular 
person,  may,  as  between  these  parties  and  where  the  consideration  is  paid,  give  to  the 
censigaee  an  equitable  title  sufficient  to  countermand  and  even  to  defeat  the  legal  right 
of  the  holder  of  the  bill  of  lading  with  notice  of  the  circumstances*" 

If  the  consignee  of  goods  should  make  a  bill  of  sale  of  them  before  they  come  to  his 
possession  at  the  end  of  the  voyage  and  before  he  haa  received  the  bill  of  lading,  the 
consignor  may  stop  them  in  transitu  or  direct  a  different  delivery,  and  the  vendee  would 
have  no  title  by  such  sale  against  him.  IlUUy  v.  Stubbs^  9  Mass.  67,  2  Kent,  5th  ed. 
547,  546,  549. 

(1)  Qtuere:  whether  a  document,  similar  in  form  to  a  bill  of  lading,  but  given  by  the 
master  of  a  boat  navigating  an  inland  canal,  has  the  effect  of  such  an  instrument  in 
transferring  the  property  in  the  goods  7    See  Bryant  v.  JVta;,  4  M.  4  W.  775. 
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eontnct  to  sell  tallow  to  0.,  obtained  from  the  idnarfingen,  asd  sare 
to  C,  a  written  acknowledgment  that  they  had  transferred  the  UUow 
to  the  account  of  C,  and  that  G.  was  to  be  liable  to  charges  from  a 
given  date.  B.  havinff  stopped  paymenty  A«  gave  notice  to  the  wliarf- 
mgers  not  to  deliver  the  tallow  to  ^.'s  order:  it  was  holdep,(a)  in  sa 
action  of  trover  by  C.  against  the  wharfingers,  that  after  their  acknowl- 
edgment, they  had  the  tallow  as  agents  of  C,  and  that  they  could  not 
therefore  set  np  as  a  defence  a  riffht  in  A.  to  stop  it  in  transitu.  Bat 
the  delivery  of  a  shipping  note  by  the  consignee  of  goods  to  a  thiid 
person,  with  an  order  to  the  wharfinger  to  deliver  the  goods  to  such 
third  person,  does  not  pass  the  property  in  them  so  as  to  prevent  a 
stoppage  in  transitu  bv  the  consignor.(o)  The  lien  of  an  unpaid  ?en- 
dor(|>)  for  the  price  of  goods  remaining  in  his  own  warehouse  rent-free^ 
is  not  divested  oy  his  giving  the  vendee  a  delivery  order,  under  whidi 
part  of  the  goods  are  removed.  This  was  the  case  of  pipes  of  wine  at 
Liverpool, 
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TEDHES. 

L  Definition,  p.  1291.  Of  thb  Rsmedibs  in  the  GoKKOHLAf 
Courts  fob  thb  Recoybbt  of  Tithes,  or  thb  Value  zsib^ 
OF.  p.  1292. 
II.  Debt  on  Stat.  2  &  8  Edw.  VI.  c.  18,  fob  not  sBTHna  m 
Tithes,  p,  1295.  Of  the  Provisions  of  the  Statuib,  asd 
THE  Construction  thereof,  p.  1295.  Of  the  Pbbsois  fo 
whom  Tithes  are  due.  p.  1809.  Of  the  Persons  by  whok 
and  against  whom  an  Action  on  the  Statute  mat  bi 
BROUGHT,    p.  1810.    Of  the  Declaration,    p.  ISll.  Plkai»- 

INOSy  AND  HEREIN  OF  THE  STATUTES  OF  LIMITATION,    p.  131^ 

EviBENOE.    p.  1818.    Verdict,    p.  1816,     Costb.   p.  1317. 
Judgment,    p.  1817. 
m.  Of  the  Stat.  6  4  7  Will.  IV.  c.  71,  for  the  Commutahos  of 
Tithes  in  England  and  Wales,  amended  by  Stat.  7  WnJ- 
IV.  &  1  Vict.  0.  69.    p.  1818.    Stat.  1  &  2  Vict.  c.  64,  m 

FACILITATING  MeRGBB  OF  TiTHBS,  StAT.  2  &  3  YlCT.  C.  6^ 
FOR  EXPLAINING  THE  ACTS  FOR  THB   COMMUTATION  01  TOBA 

p.  1820.    Stat.  5  &  6  Vict.  o.  54,  for  ambndino  ths 
FOR  THE  Commutation  of  Tithes,    p.  1820, 1321. 


L  Definition,  p.  1291 ;  Of  the  Bemediei  in  the  Common  Lav  Of0^ 
for  the  keeovery  of  TitheSj  or  the  Value  thereof  p.  1292. 

Definition. — Tithes  are  a  tenth  part  of  the  annual  incrciae  of 

(fi)  ffawei  T.  Watson^  2  B.  4  G.  640.  .         . 

(o)  Akerman  T.  Hwnphrey,  1  C.  A  P.  53,  recognized  hj  Fork,  J.,  deUrcring  jn^iP^ 
in  liicker  T.  ffumphrtjff  4  Bing.  622,  3.  ..r      k8 

(p)  Tovmley  v.  Orumpy  5  Nev.  &  M.  606;  4  A.  i^  E.  58.  See  also  Dixonr.  7^^^ 
k  Ad.  341  \  MUn  y.  GorUm^  4  Tjnr.  296 ;  QiJbwn  y.  Carrutkert,  8  U.  Jfc  W.  321. 
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la&d,  or  of  beasts,  &;c.,  on  the  land,  and  of  the  labour  and  industry  of 
the  occnpier,  payable  to  the  parson  or  vicar  of  the  parish  for  his  main- 
tenance.    Tithes  are  divided  into(a) — 1.  Predial^  or  such 
*as  arise  from   the  gross  produce  of  the  earth,  renewed  [  *1292  ] 
yearly,  either  spontaneously  or  by  culture, — as  of  corn, 

grass,  hops,  and  wood,  (see  po^y  p.  1296 :)  2.  Mixedj  or  such  as  arise 
om  the  gross  annual  increase  of  the  stock  upon  lands, — such  as  wool, 
mHk,  pigs,  JDc.,  being  natural  products,  but  nurtured  and  preserved  in 
part  by  the  care  of  man :  8.  Penanaly  or  such  as  arise  from  the  clear 
annual  gains  of  the  manual  occupations,  trades,  and  the  like,  of  the 
occupier  of  the  lands.  Predial  tithes  are  further  divided  into  great 
tithes,  which  are  in  general  payable  to  the  rector;  and  small  tithes,  in 
general  payable  to  the  vicar :  but  under  the  term  small  tithes  are  also 
comprehended  mixed  and  personal  tithes.(&)  Whether  a  tithe  be  great 
or  small,  is  a  question  of  law,  to  be  determined  by  the  nature  of  it,  and 
not  by  the  mode  or  place  of  its  cultivation. 

^^  I  have  never  been  able  to  discover  any  intelligible  principle  upon 
which  to  decide  what  is  a  great  and  what  is  a  small  tithe.  For  a  long 
time  it  was  considered  as  a  question  of  fact  depending  upon  the  quan- 
tity of  the  article  cultivated  in  the  particular  parish.  It  is  now  settled 
that  the  question  depends  upon  the  nature  of  the  thing,  and  not  upon 
the  quantity  of  it  which  may  happen  to  be  produced.  It  would  be  sat- 
isfactory if  any  precise  authority  could  be  found  as  to  what  things  are 
to  be  considered  great,  and  what  small  tithes.  In  the  absence  of 
any  authority,  all  that  we  can  do  is  to  determine  the  nature  of  any 
tithe  by  its  resemblance  to  some  other  article,  with  respect  to  which  a 
decision  has  already  taken  place.  That  is  the  only  safe  rule  upon 
which  we  can  proceed."(<?) 

But  as  between  the  rector  and  vicar, ((2)  usage  may  make  a  tithe  rec- 
torial or  vicarial,  whether  it  be  great  or  small.  All  tithes  were  ori- 
ginally rectorial ;  and  vicarial  tithes  are  merely  those  which,  by  the 
endowment,  are  taken  from  the  rector;  and,  therefore,  rectorial,  or 
great  tithes  may  mean  different  things  with  reference  to  the  particular 
rectory.(€)  For  small  quantities  involuntarily  left  in  the  process  of 
raking,  tithe  is  not  payable ;  otherwise,  if  there  be  any  particular  fraud, 
or  intention  to  deprive  the  parson  of  his  full  right.  The  parson's  right 
is  to  a  tenth  of  the  corn,  to  be  taken  generally,  when  it  comes  to  such  a 
state  or  stage  as  that  the  parson  may  see  he  has  his  fair  tenth.(/)  As 
to  the  time  of  the  introduction  of  tithes  into  England,  and  their  being 
claimed  as  a  civil  right,  with  the  history  of  them  before  their  legal 
establishment,  see  Selden's  History  of  Tithes.  Tithes  are  an  incorpo- 
real, ecclesiastical  inheritance,  collateral  to  the  estate  of  the  land  ]{g) 
and  before  the  stat.  82  Hen.  YIII.  c.  7,  an  action  for  tithes  could  not 
have  been  maintained  in  the  temporal  courts;  but  by  the  7th 
section  of  that  '''statute  it  is  enacted,  ^'  That  any  person  [  *1298  ] 
having  an  estate  of  inheritance,  freehold,  term,  or  interest  in 

(a)  2  Black.  Comm.  c.  3.  (6)  See  Clee  ▼.  Eall^  1  CI.  &  Fin.  744. 

[c)  Per  Bett^  J.,  in  Vatot  T.  JSenn,  1  B.  A  G.  768,  9. 

[d)  See  OUbert  ▼.  Townt,  1  Bingh.  K.  G.  173. 

[e)  See  the  jndgment  of  BayUiy^  J.,  in  Daw9  v.  Brnfiy  1  B.  ft  G.  762. 
[/)  Per  Cur.,  OlanviU  v.  Staujf,  6  B.  ft  G.  643.  (g)  11  Rep.  13,  b. 

VOL.  n. — 47 
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tithes,  and  being  disseised,  or  otherwise  kept  or  put  out  of  possenion 
thereof,  shall  hare  such  remedy  in  the  temporal  ooorts  for  reooyeiifig 
the  same  as  the  case  may  require,  in  like  manner  as  they  may  for  knda, 
tenements,  and  other  hereditaments."  B^  force  of  this  statute,  tithes 
have  at  this  day  all  the  incidents  belonging  to  temporal  inheritinta. 
Hence  an  ejectment  may  be  nuuntained  for  tithes.(A)  Where  the  per- 
son entitled  to  tithes  agrees  by  parol  with  the  occupiers  of  the  land 
that  they  shall  hold  the  lands  discharged  of  tithes  for  a  certain  tise^ 
or  during  the  life  of  the  tithe-owner,  in  consideration  of  the  pay- 
ment of  a  certain  sum  annually,  an  action  of  indebitatus  assumf^ 
may  be  maintained  by  the  tithe-owner,  against  the  occupier  for  the 
non-^payment  of  the  sum  agreed  on.  In  order  to  support  this  action, 
the  plaintiff  must  prove  the  occupation  of  the  defendant,  the  agreemenL 
and  the  retainer  of  the  tithes  under  that  agreement.(i)  To  this  actioa 
the  defendant  cannot  set  up  as  a  defence,  that  the  plaintiff  was  simo- 
niacally  presented.fi)  Tithes,  being  an  incorporeal  hereditament, 
cannot  pass  by  parol,  but  by  deed  only.  Hence  where,  by  an  instra- 
ment,  not  under  seal,  A.  agreed  to  let  to  B.,  on  lease,  the  rectory  of  L, 
and  the  tithes  arising  from  the  lands  in  the  parish  of  L.,  and  abo  a 
messuage  used  as  a  homestead  for  collecting  the  tithes,  at  the  yesrlj 
rent  of  200Z. ;  and  the  rent  being  in  arrear,  A.  distrained,  whereupon 
B.  brought  trespass ;  it  was  holden,rZ)  that  the  distress  was  altogetha 
unlawful,  because  the  agreement  not  being  under  seal,  it  did  not  operate 
as  a  dembe  of  the  tithes,  and  conseouently  there  was  no  valid  demise  of 
the  whole  subject-matter,  nor  was  there  any  distinct  rent  reserved  for 
that  part  of  the  subject-matter,  viz.  the  nomestead,  for  which  there 
might  have  been  a  le^al  distress. 

By  Stat.  7  &  8  WiU.  III.  c.  6,  (made  perpetual  by  stat  S  &  4  Ann. 
c.  18,  s.  Iv  and  amended  by  stat.  7  Greo.  lY.  c.  15,)  a  sommaxy  mclhod 
of  proceeding  before  two  «K  P.  is  jprescribed  for  recovering  small  tithes 

under  the  value  of  40«.(1)  But  this  statute  contains  a  pro- 
[^^1294]   viso,(97i)that  if  the  party  complained  of  shall  insist  ^before 

the  J .  P.  upon  any  prescription,  composition,  modus,  agree- 
ment, or  title,  and  deliver  the  same  in  writing  to  the  J.  P.  subscribed 
by  him  or  her,  and  shall  give  security  to  the  complainant  to  pay  siidi 
costs  as,  upon  a  trial  at  law,  shall  be  given  against  him,  in  case  the  pre- 
scription, ac,  be  not  allowed,  then  the  J.  P.  shall  forbear  to  give  judg- 
ment, and  the  complainant  may  prosecute  the  adverse  party  for  the 
subtraction  of  tithe  in  any  court,  as  before  this  act.  The  9th  section 
directs  the  judgment  given  by  virtue  of  this  statute  to  be  enrolled  at 
the  next  general  quarter  sessions;  and  after  enrolment,  and  satisfaetioa 

[A)  Ftieit  T.  Wood,  Gro.  Car.  301.  (t)  Peake's  Evid.  411,  ed.  2ad. 

^k)  Brooluby  y.  WatU,  2  Marsh.  38 ;  6  Taant.  333,  8,  C, 

[l)  Gardiner  y.  WiUiamton,  2  B.  A  Ad.  336.  (m)  Sect.  8. 

(1)  As  to  the  principle  of  the  stat.  7  4  8  WiU.  III.  c.  6,  it  is  clear  that  this  act  wai 
intended  to  apply  only  to  those  cases  in  which  the  tithes  are  actually  due,  indepeadeatlj 
of  any  dispute  upon  matters  of  law,  either  with  regard  to  the  person  receiving  them,  or  lae 
manner  of  receiving  them.  The  object  of  it  was  to  give  to  the  owner  of  tithes  an  ex^ 
ditious  mode  of  recovering  them,  &c.,  4c.  By  Abbott^  G.  J.,  in  S,  y.  J^ery^  2  Dov.  A 
By.  860. 
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made,  the  judgment  shall  he  a  har  to  conclude  the  par^  entitled  to  the 
tithes  from  any  other  remedy.  And  by  stat.  68  Geo.  UL  c.  127,  s.  4, 
the  jurisdiction  of  the  said  justices  was  extended  to  dO  tithes,  oblations, 
and  compositions  subtracted  or  Withheld,  where  the  same  should  not 
exceed  lOL  from  any  one  person;  and  by  stat.  5  &  6  Will.  lY.  c.  74,(n) 
*'  for  the  more  easy  Recovery  of  Tithes,'*  sect.  1,  it  is  enacted,  that 
proceedings  for  the  recovery  of  any  tithes,  ftc,  under  the  yearly  value 
of  10Z.,(o)  (except  in  the  case  of  Quakers,)  shall  be  had  only  under  the 
powers  of  the  two  foregoing  acts;  with  a  proviso,  that  nothing  in  this 
act  contained  shall  extend  to  any  case  in  which  actual  title  to  any  tithe, 
&c.,  shall  be  bond  fide  in  question.  And  by  stat.  7  &  8  Will.  III.  c. 
84,  (made  perpetual  and  extended  to  all  customary  payments  belonging 
to  any  church  or  chapel  by  1  Geo.  I.  stat.  2,  c.  o,J  the  like  remedy  is 
extended  to  all  tithes  due  from  Quakers;  and  two  J.  P.  are  empowered 
to  ascertain  what  is  due,  and  to  order  payment,  so  as  the  sum  aoes  not 
exceed  10/. ;  extended  to  50if.  by  stat.  53  Geo.  III.  c.  127,  s.  &  These 
statutes  were  made  in  favoury?)  to,  and  for  the  ease  and  benefit  of 
Quakers,  and  to  save  them  from  troublesome  and  expensive  prosecutions. 
But  it  was  never  meant  that  a  mere  scruple  of  theirs,  or  an  obstinate 
withholding  of  the  tithes,  should  be  any  hindrance  to  the  matter's  being 
determined  by  the  J.  P.  This  would  have  frustrated  the  very  intention 
of  the  legislature,  which  meant  to  give  this  jurisdiction  to  the  justices, 
in  that  very  case;  where  the  real  Tight  and  title  to  the  tithes  should 
not  be  in  dispute.  By  stat.  5  &  6  mil.  lY.  c.  74,  s.  2,  in  the  case  of 
Quakers,  no  execution,  or  decree,  or  order  shaU  be  made  against  the 
person,  but  against  the  goods  or  other  property  of  the  defendant. 
Another  remedy  for  the  subtraction  of  tithe  is,  the  action  of  debt 
on  the  stat.  2  Edw.  YI.,  which  will  be  the  subject  of  the  following 
section. 


*n.  Debt  on  Stat.  2^S  Edw.  VL  e.  18,  for  not  eetting  out  [*1295]. 
Tithesy  p.  1295 ;  Of  the  Provisions  of  the  Statute^ 
and  the  construction  thereof y  p.  1295;  Of  the  Persons  to  whom 
Tithes  are  due^  p.  1809;  Of  the  Persons  by  whom  and  against 
whom  an  Action  on  the  Statute  may  be  brought^p.  1810;  Of  the 
Declarationj  p.  1811;  Pleadings^  and  herein  of  the  Statutes  of 
Limitation^  p.  1812;  Hmdenccj  p.  1818;  Verdicty  p.  1816; 
CostSj  p.  1817 ;  Judgmentj  p.  1817. 

Of  the  Provisions  of  the  Statute^  and  the  Construction  thereof  {!) 

By  the  first  section  of  this  statute,  it  is  enacted,  ^^That  every  of  the 
king's  subjects  shall  truly  and  justly,  without  fraud  or  guile,  divide, 

(n)  Amended  bj  stat  4  &  6  yict.  c.  36. 

(0)  See  P$jfUm  v.  WaU<my  3  Q.  B.  658;  2  G.  &  D.  IbO^poti,  p.  1296. 
(p)  See  R.  T.  Wakefield,  1  Burr.  487;  Bams's  Justice,  tit.  Tithes,  S,  O, 

(1)  See  Sir  Edward  Coke's  exposition  of  this  statate,  2  Inst  648. 
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set  oat|  and  pay  all  maimer  of  their  predial  i&hed{l)  in  tfaeir  proper 
kind,  as  thej  arise,  m  $ueh  mcmaMt  and  form  at  hath  been  of  right 
yielded  and  paid  within  forty  yeart  next  hefcre  the  making  this  act,  or 
of  right  or  euetom  ought  to  hme  been  paid*  And  no  person  shall  cany 
away  snch  or  like  tithes  which  have  been  yielded  or  paid  within  the 
said  for^  years,  or  of  right  onght  to  haye  been  paid  in  the  places  lithe- 
able,  berore  he  has  ju9tly  divided  or  eetforth^  for  the  tithe  thereof,  die 
tenth  part  of  the  same,  or  otherwise  agreed  for  the  tithes  with  the  par- 
eon,  vicar,  or  other  owner  or  fanner  of  the  same  tithes,  nnder  the  pain 
of  forfeitore  of  treble  yalne  of  the  tithes  so  carried  away." 

This  statnte  was  made  soon  after  the  dissolntion  of  the  monasteries, 
before  whidi  time  the  tithes  were  in  the  hands  <^  religions  persons,  and 
the  nsoal  remedy  for  the  subtraction  of  them  was  in  the  ecclesissticsl 
courts*  But,  when  tithes  became  lay  fees,  it  was  thought  neoeesaiy  to 
provide  a  remedy  for  these  injuries  in  the  temporal  courts,  and  this 
statute  was  made  for  that  purpose.  It  is  worthy  of  remark,  however, 
that  several  years  (nearly  forty)  elapsed  before  any  proceeding  was 
instituted  on  this  statute  in  the  temporal  courts.  An  opinion  at  fint 
prevailed,  that  as  the  person  to  whom  the  treble  value  was  given  wu 
not  specified,  such  value  belonged  of  right  to  the  kiuff.  But  in  E.  T. 
29  Elix.,  upon  an  information  filed  by  the  Queen's  Attomey-genenl 
against  one  Wood,  for  not  setting  out  his  tithe,  whereon  the  defendant 
was  found  guilty,  it  was  solemnly  adjudged  by  the  Court  of  Exchequer, 
(upon  motion  in  arrest  of  judgment,)  that  the  treble  value  did  not  belcng 
to  the  king,  but  to  the  party  interested,  who  might  maintain  an  action 
of  debt  for  recovering  the  same.  In  conformity  with  this 
[*1296]  opinion,  an  '^'action  of  debt  at  the  suit  of  the  party  inter- 
ested, (more  frequently  termed  the  party  grieved,)  has  ever 
since  been  considered  as  the  proper  remedy ;  and  in  Beadils  v.  Skermmij 
E.  T.  40  Eliz.  B.  R.,  (see  the  record,  Co.  Ent.  p.  161,  2nd  ed.,)  whm 
-this  form  of  action  was  adopted,  the  plaintiff  obtained  judgment; 
although,  on  motion  in  anest  of  judgment,  it  was  urged,  that  as  the 
statute  had  not  mentioned  the  court  in  which  the  treble  value  vras  tobe 
recovered,  the  only  remedy  was  in  the  spiritual  court.  This  judgment 
was  afterwards  amrmed  on  enor  in  the  Exchequer  Chamber.  ^^And 
now,  (adds  Sir  E.  Coke,  at  the  conolusion  of  the  record,  Co.  Ent.  p. 
162,)  actions  of  debt  on  this  statute  are  frequent  and  usual."  But 
since  stat.  5  &  6  Will.  lY.  c.  74,  s.  1,  an  action  cannot  be  miuntuned 
upon  the  foregoing  statute,  where  the  annual  value  of  the  tithes  does 
not  exceed  10^.(^) 

Predial  3Vf  Ae«.]— This  clause  is  expressly  confined  to  predial  tithes, 
and  does  not  extend  to  mixed  or  personal  tithes.  Hence,  when  in  an 
action  on  this  statute  for  not  settine  out  the  tithes  of  cheeee^  eaitm^ 
lambey  &c.,  the  plaintiff  obtained  a  verdict ;  on  motion  in  arrest  of  judg- 
ment,(r)  it  was  objected,  that  the  tithes  in  question  were  not  predid 

(q)  PeyUm  v.  WaUon^  3  Q.  B.  658  ;  2  Q.  4  D.  750. 
(f)  Booth  ▼.  SouthraUy  2  Inst.  649. 

(1)  Remarks  will  be  foand  in  the  subsequent  pages  on  those  parta  of  the  statute  viuch 
are  printed  in  italics. 
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tiAes,  ftud  consequently  not  within  this  statnte,  whieh,  being  penal, 
ought  not  to  be  extended  b^  equity:  and  of  this  opinion  was  the  whole 
Gonrt  So  where  the  plaintiff  cfeclared  for  not  setting  out  predial 
tithes,(«)  and  other  titheSy  as  the  tithes  of  lambs,  wool,  &c.,  and  the 
jnrj  found  a  general  Terdict,  judgment  was  arrested  upon  the  like 
objection. 

Demriptian  of  predial  Tithee."^ — In  general,  under  the  term  ct  predial 
tithes,  are  comprehended  the  tithes  of  such  products  of  the  earth  as 
are  renewed  yearly,  either  spontaneously  or  by  culture;  as  the  tithes 
of  com,  flax,  hay,  hops,  safiron,  wood,(^)  &e, ;  and  tiie  fruit  of  trees, 
aa  apples,  cherries,  pears,  &c. 

Tithe  of  wood  ahk),  as  coppice-wood,  &c.,(l)  is  predial,  and  must  be 
Bet  out  on  the  spot  at  the  time  of  falling ;  but  timber  trees  (gros-boys,) 
of  the  age  of  twenty  years  or  more^  are  exempted  from  paymg  tithe  by 
atat.  45  £dw.  III.  c.  8.  That  statute,  which  is  declaratory 
of  the  common  law,(«)  has  been  construed  to  comprehend  '*'all  ['*'1297] 
timber  trees,  (of  twenty  years'  growth  or  upwards,)  whether 
timber  by  law,  as  oak,  elm,  or  ash ;  or  by  custom,  as  beech  in  Buckings 
hamshire  and  other  places  ;{x)  and  the  exemption  from  tithe,  by  opera- 
tion of  this  statute,  extends  not  to  the  body  of  such  trees  only,  but 
also  the  bark,(y)  lop,  and  top.(2)  The  subsequent  use  and  apphcation 
of  the  wood  will  not  determine  the  right  to  tithes.(2)  Hence  it  has 
been  resolved,  that  the  tops  and  lops  of  pollard  oaks,  ashes,  and  elms, 
(such  oaks,  &c.,  being  dhore  twenty  years'  growth,)  although  cut  for 
the  purpose  of  being  used  as  fuel,  are  not  titheable;(a)  and  frurther, 
that  the  age  of  the  tops  and  lops  is  immaterial,  the  trees  whence  they 
were  taken  having  been  once  pnyileffed.(&)  In  like  manner,(<^)  faggot- 
wood,  and  biUets  made  of  top-wooa,  cut  from  timber  trees  of  above 
twenty  years'  growth,  before  they  were  made  pollards,  are  not  titheable. 
It  is  laid  down  in  2  Inst.  648,  that  if  a  person  cut  down  timber  trees, 
tithes  shall  not  be  paid  for  the  germins  which  grow  out  of  the  roots,  of 
what  age  soever,  for  the  root  is  parcel  of  the  inheritance.  But  this 
position  is  said  by  Lord  Hardwicxe,  Ambl.  138,  to  have  been  contra- 
dicted, and  for  good  reason;  because  a  great  part  of  coppices  grow 
from  germins  of  old  timber  trees,  and  it  would  deprive  the  clergy  of 
great  part  of  their  tithes.  And  it  was  afterwards  decided,  that  oak 
wood  of  more  than  twenty  years'  standing,  growing  not  from  acorns, 
but  from  old  stools,  which  stools  belonged  originally  to  trees  which  had 
stood  more  than  twenty  years,  was  not  so  clearly  and  universally  enti- 


i)  Pain  y.  NichoU,  1  Brownl.  66.  (t)  Norton  T.  CUtirhe^  1  Gwill.  428. 

u\  Per  Lord  Hardvncke^  Ch.,  in  Walton  t.  Tryon,  Ambl.  132,  3. 

x)  Abbott  v.  Sieki^  1  H.  Wood,  320 ;  LayfiOd  y.  CowpWy  1  H.  Wood,  330. 

2  Inst.  643.        {x)  Ambl.  132.  (a)  WaUon  y.  Tryon^  Ambl.  130. 

See  Ram  t.  Patenaon^  Oro.  Eliz.  477.        (c)  Morden  ▼.  Knight^  2  GwilL  841. 
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(1^  "All  coppice  woods  are  liable  to  tithes  ;  and  althoagh  non  annuatim  rmovantur, 
yet,  in  a  certain  course  of  time  after  they  are  cut,  they  grow  up  again,  like  saffron, 
which  in  some  places  is  not  gathered  oftener  than  once  in  three  years :  but  as  to  timber 
treeSf  from  the  ordinary  use  of  them,  the  law  is  otherwise :  they  are  not  cut  at  a  certain 
stated  time."    Per  Ld.  ffardwkke^  Oh.,  in  Walton  v.  T/yon  and  others^  Ambl.  131. 

(2)  Bat  it  seems  that  wood,  applied  to  special  purposes,  may  be  exempted  from  tithes 
by  special  custom,  but  not  otherwise. 
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tied  to  exemption  by  this  Btatnte,  as  to  make  a  yerdict(<2)  whidi  sobjeetB 
them  to  tithe  necessarily  a  wrong  Yerdict«  And  in  Evan%  t.  Q-earge  and 
JRawe,  12  Price,  76,  and  M.  k  Y.  577;  it  was  holden,  that  ^ermins, 
or  trees  of  more  than  twenty  years'  growth,  which  had  grown  Irom  old 
stools  of  timber  trees  felled  upwards  of  eighty  years  ago,  were  tithe- 
able.  Per  Alexander,  G.  B.,  GarroWy  B.,  and  MuUoeh,  B. ;  Qraham, 
B.,  dissentiente.  But  in  a  recent  case  in  Ghancery,(e)  in  which  all 
these  authorities  were  reviewed,  it  was  holden,  that  wood  of  the  growth 
of  twenty  years  or  upwards,  springing  from  the  roots  or  stock  of  trees 
which  have  formerly  been  felled,  are  exempt  from  tithe ;  Lord  Cotten' 
ham,  C,  observing,  that,  although  he  was  very  reluctant  to  alter  what 
had  been  considered  by  many,  and  particularly  by  AUxandery  C.  B^ 
in  JEvan$  v.  Rowe,  to  be  a  rule  of  law,  still  he  thought  the  interpre- 
tation which  had  been  put  upon  the  statute  of  Edw.  IIL 
[*1298]  ^for  400  years  was  the  correct  one;  namely,  that  this  wood 
was  exempt  from  the  payment  of  tithes.  Wood  growing  in 
hedge-rows,  not  beinff  timber,  is  titheable.(/)  Birch  is  not  sneh  wood 
as  toe  statute  intends  by  gros-boy8.(  jf)  The  parson  de  mero  jure  k 
entitled  to  tithe-wood,  if  the  vicar  be  neither  endowed  of  the  same,  nor 
claims  to  have  it  by  prescription.(A)  It  seems,  that  an  action  of  debt 
may  be  maintained  on  this  statute  for  not  setting  out  small  tithes,  ss 
well  as  great  tithes,  provided  they  are  predial  tithes.(t) 

[/n  9uch  manner  and  farm  a%  hath  of  right  been  yielded  and  paid 
within  forty  years  next  before  this  act,  or  of  right  and  custom  oiugU  to 
have  been  jpaidJ]  Upon  this,  it  has  been  decided,(A;)  that  in  the  case  of 
land  only  recently  brought  into  cultivation,  having  always  previously 
been  in  grass,  the  mere  fact  of  non-payment  of  tithe  of  itself  signifies 
nothing,  and  does  not  support  the  presumption  of  a  grant  in  f avoir  of 
the  defendant ;  but  it  appears  that  non-payment,  coupled  with  the  fact 
that  the  land  had  been  before  and  constantly  in  cultivation,  might  albrd 
some  ground  for  such  a  presumption;  but  the  onus  of  proving  the  ex- 
emption lies  upon  the  defendant.(0 

For  the  stat.  2  &  S  Will.  lY.  c.  100,  for  shortening  the  time  required 
in  claims  of  modus  decimandi,  or  expemption  from  or  oischarge  of  tithes, 
Bee  post,  p.  1805. 

Justly  divided  or  sH  forth.'} — If  the  owner  justly  divide  the  tithe  from 
the  nine  parts,(m)  and  sets  it  out,  but  immediately  afterwards  carries 
the  same  away,  this  will  be  considered  as  firaud  and  guUe  within  the 
statute. 

Agreed  for  the  Tithes  with  the  Parson,  ^e.'\ — Although  a  lease  of 
tithes  cannot  be  without  deed,(n)  yet  a  parol  agreement  for  retaining 
tithes  will  be  sufficient  to  bar  the  parson,  &;c.,  of  his  action  of  debt  on 

((f)  Ford  T.  JtacMter^  4  M.  &  S.  130.  (f)  Logon  Y.  Fryte,  4  M.  ft  Gr.  600. 

m  Biffffi  T.  Martm  and  another,  1  H.  Wood,  321 ;  ManUU  y.  Fame,  4  Gwill.  1504. 
}ff]  Fo4ter  T.  Lennardf  Cro.  EliE.  1. 

A)  Per  Cur,f  in  RenovUU  r.  Orem^  2  BaUt.  27.     See  Korion  r.  Clarke^  1  GwiU.  42S. 
t)  Da%P9  T.  Benn,  1  B.  ft  0.  751. 

[k)  Mitchell  ▼.  Walker,  5  T.  R.  260.  Beepsttj  p.  1314,  "BYidence/'  ffalUwdlT,  Trappet, 
7)  See  the  jadgrment  of  BuUer,  J.,  in  Mitchell  r.  Walker^  5  T.  R.  264;  and  of  Wilaut^ 
C.  J.,  in  Lord  Man^ld  v.  Clarke,  note,  ib,,  3  Owill.  950,  n.  (9). 
(m)  Heale  r.  Sprat,  2  Inst  649 ;  Anderson' 9  case,  Clayton,  20,  S.  P. 
(n)  Bernard  r.  Evene^  1  Lev.  24;  T.  Raym.  14,  S,  C. 
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this  Btatnte.  An  agreement  for  the  retainmg  of  tithes  is  frequently 
termed  a  composition ;  but  in  the  adoption  of  this  term,  care  must  be 
taken  not  to  confound  it  with  a  composition  real,  which  is  an  agreement 
of  a  different  nature,  and  upon  which  some  remarks  will  be  made,  when 
that  term  occurs  in  the  subsequent  proYisions  of  this  statute. 

It  is  clear,  that  where  a  parson,  &c.,  has  entered  into  an  agreement 
with  the  occupiers  of  the  land  for  the  retaining  of  their  tithes,  an  action 
cannot  be  maintained  for  not  setting  out  the  tithe,  until  such  agree- 
ment or  composition  is  determined,  and  that  such  composition 
"^cannot  be  determined  by  the  parson,  &c.,  without  giving  a  [*1299] 
reasonable  notice  to  the  occupiers  of  the  land.  There  have 
been  several  cases  in  which  it  has  been  discussed,  what  is  reasonable 
notice  for  the  determination  of  such  composition.  In  Wyburd  v.  Tuch^ 
1  Bos.  k  Pul.  465,  BuHeTj  J.,  considered  this  point  as  quite  determined ; 
observing,  that  in  the  case  of  Hewitt  v.  AdafMy{o)  where  the  notice  had 
been  given  only  one  month  before  Michaelmas-day,  at  which  time  the 
composition  was  payable:  upon  a  question  put  to  the  judges,  whether 
Buch  notice  was  suificient ;  they  were  unanimously  of  opinion,  it  was  not ; 
and  said  expressly,  that  a  notice  to  determine  a  composition  ought  to  he 
given  taith  analogy  to  the  notice  given  in  a  holding  of  land.  So  in 
Bishop  V.  Chichester,  4  Gwill.  1816 ;  2  Bro.  Ch.  C-  161,  Lord  Thur- 
lofOj  Ch.,  said,  that  he  thought  the  rules  of  notice  for  determining  com- 
positions for  tithes  were  exactly  the  same  as  those  between  landlord  and 
tenant  from  year  to  year.  In  Wgburdv.  Ttickj  1  Bos.  &;  Pul.  458,  the 
principle  of  the  above-mentioned  decision  in  the  House  of  Lords  was 
adopted  hjBuller,  Heath,  and  Booke,  Js.  And  in  Goode  v.  Howells, 
4  M.  &  W.  202,  Lord  Abinger,  0.  B.,  and  Parke,  B.,  said,  that  it  is 
now  to  be  taken  as  established  law  that  a  composition  for  tithes  from 
year  to  vear  must  be  determine  by  a  notice  analogous  to  a  notice  to 
quit  land.  Agreeably  to  these  opinions,  reasonable  notice  for  the  de- 
termination of  a  composition  is  half  a  year's  notice,  ending  at  the  expi- 
ration of  the  year.  But  this  notice  is  not  required  to  be  given  to  an 
occupier  who  disclaims  the  tithe-owner's  title  to  the  tithes  in  kind ;  as 
where  the  occupier,  who  had  been  under  a  composition,  refused  to  pay 
it  or  to  set  out  the  tithe,(  j?)  allegin^^  that  he  was  exempted  by  a  modus. 
The  general  doctrine  laid  down  in  Hewitt  v.  Adams,  as  to  the  necessity 
of  a  notice  to  determine  a  composition,  was  recognized  in  Fell  v.  Wil- 
son, 12  East,  83 ;  where  it  was  holden,  that  a  mere  general  demand  of 
tithe,  and  a  refusal  to  take  the  sum  tendered,  could  not  be  considered 
as  a  determination  of  a  subsisting  composition.  A  composition  between 
the  incumbent  and  the  occupiers  of  4and  within  the  parish,  determines 
on  the  death  of  the  incumbent,(a)  and  his  successor  is  not  obliged  to 
give  notice  of  his  intention  to  take  the  tithes  in  kind ;  but  if  the  suc- 
cessor, after  induction  into  the  benefice,  accept  the  composition,  such 
acceptance  will  be  deemed  a  confirmation,  and  in  such  case  the  regular 
notice  must  be  given.     A  rector  agreed  with  an  occupier  of  land  for  a 

'o)  D.  P.  7  Bro.  P.  0. 64.    See  also  Plowdm  y.  Thorpe,  7  CI.  k  Fib.  137. 

\p)  Bower  y.  Ma^^  G.  B.,  1  Brod.  4  Bingh.  4. 

[q)  Agreed  in  Brown  T.  Barlow^  H.  3  Qt^,  II.,  Scaec.,  3  GwiU.  1001. 
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certain  Bum  of  monej,  in  lien  of  titheSy  payable  yearly  at  lGcIiaelraa8.(r) 
The  rector  died  about  a  montb  before  of  ichaelmas.  It  was  decreed, 
that,  the  agreement  having  been  determined  by  the  death  of  the  rector^ 

the  saccessor  should  be  entiled  to  tithes  in  kind  from  su^ 
[*1300]  death,  and  the  "^executor  of  the  last  incumbent  to  a  proportioBy 

according  to  the  agreement,  until  the  death  of  the  testator. 
If  a  rector,  &c.  having  made  a  composition,(«)  lease  tithes,  and  the  lessee 
makes  no  alteration  in  the  composition,  when  the  tithes  rev»t  to  the 
rector,  &c.,  the  occupier  of  land  will  continue  to  hold  under  the  compo- 
sition originally  made  by  the  rector,  &c»,  and  consequently  will  be  on- 
titled  to  notice,  before  the  rector,  &c.,  can  take  the  tithes  in  kind* 
Compositions  were  not  apportionable  under  the  stat.  11  Geo.  II.  c.  19; 
and  therefore  the  occupier  was  not  accountable(t)  for  any  proportion, 
and  executor  had  not  any  remedy,  unless  the  new  incumbent  adopted 
the  same  composition.    See  further,  as  to  the  question  whether  a  com- 

?08ition  for  tithes  is  within  the  statutes  11  Greo.  U.  c.  19,  and  4  &  5 
nil.  IV.  c.  22,  Oldham  v.  Evhhard,  2  Y.  &  C,  N.  C.  209. 
Second  Section  of  Stat.  2^3  Hdtv,  FX] — The  second  section  em- 

{>owers  the  rector,  &c.  or  his  servant,  to  see  that  the  tithe  is  justly  set 
orth,  and  to  carry  away  the  same,  and  gives  a  remedy  in  the  ecclesias- 
tical court  for  the  recovery  of  the  double  value  of  tithe  subtracted,  with 
coete. 

As  to  the  first  part  of  this  branch,  it  is  merely  declaratory  of  the 
common  law,  because,  for  stopping  the  way  of  the  party  to  wliom  the 
tithes  ought  to  be  paid,  an  action  on  the  case  might  have  be^i  main- 
tained at  common  law.  Although  the  tithe-owner  is  entitled  to  nse 
the  way  by  which  the  farmer  carries  his  nine-tenths  :  yet,  where  the 
farmer  bond  fide  stopped  up  the  old  way  ;  it  was  holden,(ii)  that  the 
rector  could  not  claim  the  old  road  y  a  permanent  way,  although  the 
new  one  was  more  circuitous  and  inconvenient.  As  to  the  second  pert, 
it  is  to  be  observed,  that  the  parson,  &c.,  was  entitled  in  the  ecclesiasti- 
cal court  to  recover  the  tithes  themselves,  and  therefore  the  double 
value  in  addition  made  the  recovery  in  the  ecclesiastical  court  equiv- 
alent to  the  treble  forfeiture  under  the  former  clause;  but  costs 
being  given  by  this  action,  rendered  the  suit  in  the  ecclesiastical 


court  more  advantageous ;  for,  at  the  common  law,  the  piai 
not  entitled  to  costs  ;{x)  but,  now,  by  stat.  8  &  9  WilL  III.  c  11,  a, 
8,  '^  in  actions  of  debt  upon  the  statute  for  not  setting  forth  tithesi 
wherein  the  single  value  or  damage  found  by  the  jury  sh^l  not  exceed 
the  sum  of  twenty  nobles  (6Z.  13«.  4(2.,)  the  plaintiff  obtaining  iudcmenti 
or  any  award  of  execution  after  plea  pleaded  or  demurrer  joinea,  shall 
recover  his  costs."  In  like  manner,  if  the  plaintiff  was  nonsuit,  or  the 
defendant  obtained  a  verdict,  the  defendant  was  not  entitled  to  costs 
under  the  stat.  23  Hen.  YIII.  c.  15 ;  for  an  action  on  this  stat.  2  £dw. 
YI.  was  not  an  action  upon  a  specialty  or  contract,  nor  for  a  wrong 
personal  immediately  done  to  Uie  plaintiff,  but  for  a  nonfeas- 
[*1301]  ance;(y)  *but  now,  by  the  same  stat.  8  &  9  Will.  IIL  c. 

(f)  M.  T.  1*730,  Banb.  294.  («)  Wyhurd  t.  Tuek,  1  Bot.  k  Pnl.  458. 

\t)  Ayntley  v.  WordsvoGrth,  2  Yes.  k  B.  331,  impeaching  WiiUamur,  PomtU^  10  Sutr 
270,  as  to  the  proportioDB  of  the  compoaitioii.  (u)  Jaimet  v.  Dod^  %  Gr.  k  U.  2S& 

(z)  2  Ixist.  651.  (y)  DownUm  v.  ilncA,  2  Inat.  651. 
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11,  8.  3,  if  the  plaintiff  shall  become  nonsuit,  or  suffer  a  discontinu- 
ance, or  a  verdict  shall  pass  against  him,  the  defendant  shall  recover  his 
costs. 

Third  Section  of  Stat.  2^3  Hdw.  VI.— The  third  section  pro- 
vides, ^^that  tithe  of  cattle,  feeding  in  any  waste  whereof  the  parish  is 
not  known,  shall  be  paid  to  the  parson,  &c^  of  ike  parish  in  wnioh  the 
owner  of  the  cattle  dwells." 

Fourth  Section.'] — ^By  the  fourth  section  it  is  enacted,  ^Hhat  no  per- 
son ahall  be  sued  or  otnerwise  compelled  to  yield  or  pay  tithes  for  any 
manors,  lands,  &c.,  which  either  by  tbe  laws  and  8tattite$  of  the  recdm^ 
or  by  any  privilege  or  prescrijftion(z)  are  not  chargeable  with  the  pay- 
ment of  tithes,  or  are  dischiyrged  by  any  composition  reaU." 

Laws  of  the  Healm."] — That  is,  by  the  common  law  and  customs  of 
the  realm.  Of  common  right,  no  tithes  are  to  be  paid  of  quarries  of 
stone  or  slate,  because  they  are  parcel  of  tihie  freehold,(a)  and  the  parson 
hath  tithe  of  the  grass  or  com  which  grows  upon  the  surface  of  the 
land  in  which  the  quarry  is;  so  also  not  for  coal,  turf,  flags,  tin,  lead, 
brick,  tile,  earthen  pots,  lime,  marie,  chalk,  and  such  like,  because  they 
are  not  the  increase,  but  of  the  substance  of  the  earth*  And  the  like 
has  been  resolved  of  houses  considered  separately  from  the  soil,  as 
having  no  annual  increase:  but,  by  particular  custom,  tithes  of  any  of 
these  may  be  payable.     See  Bunb.  102. 

St4Ufaes.l—aee  stat.  27  Hen.  YIII.  c.  20;  81  Hen.  YIII.  c.  18;  82 
Hen.  Vm.  c.  7;  87  Hen*  VUL  c.  12. 

Privilege  or  Prescription.'] — At  the  common  law,(i^  spiritual  persons, 
that  is,  bishops,  abbots,  Jcc,  were  capable  of  a  discnarge  of  tithes  :^- 
1st,  By  bull  of  the  pope;  2ndly,  By  composition;  8dly,  By  prescrip- 
tion; and  these  were  absolute;  4thly,  By  order,  as  the  Cistertians, 
Templars,  and  Hospitallers  of  JeiTisalem.(l)  This  privilege  was  granted 
to  these  orders,  by  an  ancient  council  explained  *by  the  coun- 
cil of  Lateran,  A.  D.  1215,  and  allowed  by  the  general  con-  [*1802] 
sent  of  the  realm  ;(<?)  but  it  is  extended  to  such  lands  only  as 
they  had  before  the  council,  A.  D.  1215,  and  could  be  enjoyed  only  b^ 
the  religious  pers<»is  themselves,  while  those  lands  remained  in  their 
manurance.  The  greater  part  of  these  exemptions  would  have  fallen 
with  the  spiritual  persons,  to  whom  they  were  annexed,  upon  the  disso* 
lution  of  the  abbeys  by  Henry  YIII.,  had  they  not  been  supported  and 
upholden  by  the  2lBt  section  of  the  stat.  81  Hen.  YIII.  c.  18,  (by 
which  all  the  religious  houses  above  the  value  of  2002.  per  annum,  were 
dissolved,)  whereby  it  is  enacted,  ^Hhat  the  king,  and  every  person 


|: 


2)  See  stat.  2  ft  3  Will.  lY.  e.  100,;h>«(,  p.  1306. 
a)  2  Inat  651.  (6)  Hob.  2»6,  *l. 

(e)  See  Stai^Off  t.  UUiih^m,  Hardr.  101. 


(1)  The  Italian  merchants  founded  the  convent  and  hospital  of  St.  John  of  Jerasalem, 
the  cradle  of  the  monastic  and  military  order  which  has  since  reigned  in  the  Isles  of 
Bhodes  and  Malta.  See  « Gibbon's  Decline  and  Fall.''  Pope  Innocent  the  Third,  A.  d. 
1197,  bj  ban  or  decretal  epistle,  discharged  the  order  of  Praomonstratenses  from  the 
payment  of  tithes  for  lands  of  their  own  cnltute :  bnt  this  bull  not  haying  been  received 
and  allowed  in  England ;  it  has  been  holden,  that  lands,  formerly  parcel  of  a  greater 
abbey  of  this  order,  are  not,  by  virtue  of  this  ball,  exempt  from  payment  of  tithes. 
Townl^  V.  TamUfuan,  T.  2  Geo.  III.,  Scace.,  3  Gwm.  1004]  Same  v.  Same,  E.  11  Geo. 
III.,  Scacc,  3  Gwm.  1017. 
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haying  hereditaments  helongine  to  monasteries,  or  other  rdigions 
houses,  shall  enjoy  the  same,  discharged  of  pttymefU  of  tithes,  in  ae 
large  and  ample  a  manner  as  the  abbots,  &c.,  enjoyed  the  same,  at  the 
time  of  their  dissolution."  By  yirtue  of  this  clause,  laymen  holding 
abbey  lands  enjoy  the  several  exemptions  from  tithe  before  mentioned, 
as  deriyatives  from  the  religious  persons  who  were  entitled  to  them 
preyiously  to  the  dissolution.  These  exemptions  extend  to  monas- 
teries which  were  dissolved  and  came  to  the  crown  after  the  4th  of 
February,  27  Hen.  YIII.,  and  before  the  81  Hen.  Yin.,  although  tbey 
were  not  in  po6ses8ion(c2)  of  the  crown  at  the  time  when  the  stat.  81 
Hen.  YIII.  c.  13,  passed.  And  not  only  tenants  in  fee  of  such  lands 
enjoy  these  exemptions,  but  also,  where  the  estate  is  divided  into 
portions,  as  under  a  marriage  settlement,  the  several  parties,  whether 
tenants  for  life,(«)  or  in  tail,(/)  as  they  successively  come  into  posses- 
sion, are  entitled  to  hold  the  lands  tithe  free.  But  where  an  abbot  en- 
joying a  privilege  of  discharge  of  tithe  while  the  land  was  in  his  own 
manurance,  made  a  gift  in  tail;  and  afterwards  by  the  31  Hen.  YHL, 
the  abbey  was  dissolved;  it  was  holden  that  the  donee  in  tail  was  not 
entitled  to  the  exemption  from  tithe.(^)  SeeuSj  if  a  common  recovery 
had  been  suffered.  JBxemptions  of  this  kind  are  usually  supported  by 
documentary  evidence,  contemporary,  or  about  the  period  of  the  diaso- 
lution,  detailing  the  lands  being  the  possessions  of  the  abbey  or  religions 
house,  which,  coupled  with  proof  of  non-payment,  affords  strong  groond 
for  presuming  them  discharged.  (A)  By  virtue  of  this  daose,  also,  the 
owner  of  abbey  lands  is  entitled  to  a  discharge  of  the  payment  of  tithes, 
if  he  can  show  that  at  the  time  of  the  distolutum  there  had  been  an 
unit^  of  possession  of  the  rectory  and  land  titheable  from  time  imme- 
morial, and  there  be  not  any  evidence  that  tithes  have  ever  been  paid: 
for,  although  a  perpetual  unity,  in  the  prior  of  the  monastery,  or  refi- 

gious  house,  before  the  statute,  operated  not  as  a  oijBeharge, 
[*1803]  but  only  as  a  suspension  of  payment,  because  he  *oould  not 

pay  tithes  to  himself;  yet,  inasmuch  as  the  greater  part  of  the 
monasteries  were  discharged  from  tithe,  by  bull  or  prescription,  the 
courts,  after  a  lapse  of  years, ^11  presume  that  such  discharge  existed 
at  the  time  of  the  dissolution,  but  that  the  records,  or  prooft  of  those 
discharges,  cannot  be  produced  after  so  long  a  unity  of  possession.  A 
discharge  of  unity  therefore  is,  as  Pollexfen  terms  it,  a  discharge  by 
bull,  or  by  prescription  presumed^  but  not  proved.  And  the  mere  cir- 
cumstance of  the  lands  titheable  being  under  lease  at  the  time  of  the 
dissolution,  will  not  destroy  this  presumption  ;(f)  but  if  it  appear  that 
the  lessee  paid  tithe,  that  will  destroy  the  presumption.(Ar)  The  dis- 
charge by  unity  must  be  pleaded  as  a  discharge  of  the  pcnfment  of  tithe, 
and  not  as  a  discharge  generally.  Lands  formerly  belonging  to  a  CSs- 
tertian  abbey  are  discharged  of  titheB(Q  whilst  in  the  manurance  of  the 

[d)  Tate  ▼.  Skeltotij  4  Gwm.  1503. 

[e)  Hett  V.  Mted*^  T.  39  Geo.  III.,  Scacc,  4  Gwm.  1515. 
/)  WiUon  V.  Redman^  Hardr.  174.        {g)  Farmtr  y.  Shteman^  Helt.  133. 

(A)  See  Earl  of  Carysfori  T.  WetU  and  otherM^  1  M.  &  Y.  600 ;  and  Saiketd  t.  J^nttmt 
1  Hare,  196.        ^(t)   WUdman  v.  Oada,  PoUezfeu,  1.  (k)  Benton  t.  TVol,  Moor.  5& 

(/)  Cowley  V.  KeySy  Scacc.  1788,  4  Gwm.  1308,  per  JSVre,  C.  B.,  reeognising  PotUr^ 
JSathurst,  Cro.  Jac.  559;  2  Boll.  Bep.  148 j  Palm.  Ill;  Djer,  277,  b.,  S.  C.^  in  maxgu. 
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owner,  although  such  lands  were  nnder  lease  for  jear8,(l)  at  the  time 
of  the  dissolution  of  th%  abbey:  for  the  privilege,  though  personal,  ex- 
isted, at  the  time  of  the  dissolution,  though  not  in  essej  jet  in  right; 
and  the  reversioners  were  entitled  to  the  discharge,  as  soon  as  the  lands 
reverted  into  their  own  hands.  InFMset  v.  Franehlin^  T.  Raym.  225; 
and  Star  v.  EUyoty  Freem.  299:  it  was  holden,  that  lands  formerly  par* 
eel  of  the  possession  of  the  prior  of  St.  John  of  Jerusalem,  and  which 
eame  to  the  crown  by  82  Hen  YIII.  c.  24,  were  discharged  from  pay- 
ment of  tithes.  Lands  belonging  to  those  abbeys  which  came  to  the 
crown  by  stat.  27  Hen.  YIII.  c.  24,  (that  is  the  lesser  abbeys,)  are  not 
entitledfm)  to  these  exemptions,  although  such  lands  were  discaarged  in 
the  hanos  of  the  religious  houses ;  for  uiat  statute  does  not  contain  any 
clause  similar  to  the  21st  section  of  81  Hen.  YIII.  c.  IS.  Having 
enumerated  the  several  discharges  from  tithe,  which  were  enjoyed  by 
religious  persons  at  the  common  law  and  before  the  dissolution  of  mon- 
asteries,  and  by  laymen,  as  derivatives  from  those  religious  persons 
since  that  period,  it  remains  only  to  add  a  few  observations  relative  to 
the  exemption  from  tithes,  whicn  might  be  claimed  by  laymen  at  the 
common  law;  and  these  were  two  only — 1st,  by  composition  real;  and 
2nd,  by  prescription  de  mode  decimandi;  for  it  is  clearly  establi8hed,(n) 
that  by  the  common  law  a  layman  could  not  prescribe  in  a  non 
decimando,(2)  or  set  up  as  a  defence  to  a  *claim  of  tithe,  the  ["^1804] 
mere  non-payment  of  tithe  from  time  immemorial,  whether 
the  party  claiming  the  tithe  be  lay  impropriator,(o)  or  ecclesiastical 
rector,  and  whether  the  non-payment  extend  to  all,  or  a  portion(p)  only, 
of  the  tithes. 

Campomtion  real,'] — A  composition  real,  according  to  Gibson,(j)  is, 
'*  where  the  incumbent,  togetner  toitA  the  patron  and  ordinary ^  make 
agreement,  by  deed  executed  under  their  hands  and  seals,  that  certain 
lands  shall  be  discharged  ^rom  the  payment  of  tithe  in  specie,  in  con- 
sideration of  a  recompense  to  the  incumbent,  either  in  money  or  in 
lands,  to  him  and  his  successors  for  ever,  or  in  some  other  thins  for 
their  benefit  and  advantage."  So  Sir  Simon  Degge(r)  observes,  ^^That 
which  we  call  a  real  composition  is  where  the  present  incumbent  of  any 
church,  together  with  the  patron  and  ordinary,  do  agree,  under  their 

(m)  See  Glajt.  41,  pi.  70 ;  Hob.  307 ;  Gro.  Jac.  607 ;  Gro.  Gar.  422 ;  Sir  W.  Jones,  8. 

(n)  Breary  T.  Manby^  3  Wood's  Dec.  43 ;  3  Bum's  Ecc.  L.  438 ;  3  Gwm.  904. 

{6)  Burg,  of  Bury  St.  Edmund't  v.  Evam^  Com.  Rep.  643  j  2  Gwm.  757, 5.  C,\  Jenningt 
T.  JUttitj  3  Gwm.  952,  S.  P.    See  also  Andrewt  v.  Drwer^  2  Blngh.  N.  G.  1 ;  2  Sc.  1. 

{p)  NagU  T.  JBdwardif  4  Gwm.  1442.  Bat  see  the  remarks  of  Lord  Lwtghborough, 
Gh.,  on  this  case,  In  Rote  y.  Calland,  5  Yes.  Jan.  186,  and  of  Wood,  B.|  in  Mead  y.  Nor- 
bury.  2  Price,  347. 

(g\  Gibson's  Godez,  tit.  30,  c.  5,  p.  705,  in  notis,  ed.  1713.  See  also  Sir  W.  Jones,  368. 

(r)  Degge,  pt  2,  c.  20. 

(1)  Or  for  life,  or  in  tail,  per  Gur.,  in  WUaon  y.  Medman,  Hardr.  190;  BeU  y.  Mudi, 
Trin.  T.  1799,  Ezcheq.,  4  Gwm.  1515,  16. 

(2)  Neither  conld  a  hundred  or  a  countj  prescribe  in  a  non  dedmandoj  for  a  thing 
that  is  in  its  nature  deyun  titheable:  but  of  things  which  in  their  nature  are  not  tithe- 
able  d€  jure,  a  hundred  or  countj  might  prescribe  in  a  non  deeimando  ;  because,  in  such 
case,  thej  were  discharged  without  a  custom  to  the  contrary,  and  thej  did  but  insist  on 
their  ancient  right,  and  that  the  custom  had  not  preyailed  against  it.  HickM  y.  Woodton, 
Lord  Raym.  137 ;  Salk.  655,  S.  C,    But  see  stat.  2^3  Will.  IT.  e.  100,  jm>«<,  p.  1306. 
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hands  and  sealg^  or  by  fine  in  the  king's  oonrtSydiai  such  kndfl  fihall  be 
freed  and  discharged  of  payment  of  all  manner  of  tithe  for  e?er,  pay- 
ing some  annual  payment,  or  doing  some  other  thing  to  the  ease,  profit, 
or  advantage  of  the  parson  or  vicar,  to  whom  the  tithe  did  bdons." 
From  the  preceding  definitions,  it  appears  that  there  most  be  the  idr 
lowing  requisites  to  constitute  a  real  composition: — ^1.  That  the  tithe 
be  discharged ;  2.  That  a  composition  be  given  in  lieu  of  sneh  diaehBrge; 
S.  That  the  composition  must  be  made  with  the  oonaent  of  the  patrai 
and  ordinary;  4.  To  these  it  may  be  added,  that  a  compoaitioa nnirt 
have  been  made  before  the  stat.  13  Eliz.  c.  10 ;  fw,  by  the  third  see* 
tion  of  that  statute,  ^^  masters  and  fellows  of  coUeees,  deana  and  dip- 
tors,  masters  of  hospitals,  parsons,  vicars,  or  ouier  persons  hsTiag 
ecclesiastical  living  or  tithe,  are  restrained  from  making  any  oonTeTUce 
of  the  same,  other  than  by  lease  of  twentv-one  years,  or  three  hiv^ 
from  the  time  when  such  lease  shall  be  made,  and  reserving  thereopn 

the  accustomed  yearly  rent."  And  it  has  been  holden,(e)  dst 
[*1805]  a  decree  in  equity,  confirming  an  agreement  for  the  *aee^ 

ance  of  land,  in  lieu  of  tithe,  made  since  the  stat.  18  Elix.  e. 
10,  is  not  binding  on  a  succeeding  incumbent,  although  such  agreesMBt 
was  sanctioned  by  the  concurrence  of  all  the  parties,  and  although  it 
had  been  acquiesced  in  for  130  years. 

The  law  stood  thus  until  the  year  1832,  when  the  stot  2 1 8  WiL 
lY.  c.  100,  [Lord  Tenterden's  Act]  was  passed,  intituled, ""  An  Act  far 
shortening  the  Time  required  in^)  claims  of  modus  deebaadi,  or 
exemption  from  a  discharge  of  Titnee."  This  statute,  the  preamUe^ 
which  recited,  that  ^Hhe  expense  and  inconvenience  of  suits  inititDted 
for  the  recovery  of  tithes,  msj  and  ought  to  be  prevoited  by  shorteamg 
the  time  required  for  the  vabd  establishment  of  claims  of  a  modndeo- 
mandi,  or  exemption  from  a  discharge  of  tithes,"  enacted,  thataUfi^ 
scriptions  and  claims  of  or  for  any  modus  decimandi,  or  of  or  to  esy 
exemption  from  or  discharge  of  tithes,  by  composition,  real  or  othows^ 
shall,  in  cases  where  the  render  of  tithes  in  kind  shall  be  hereste 
demanded  by  the  King,  Duke  of  Cornwall,  or  by  any  lay  P^^J^ 
being  a  corporation  sole,  or  by  any  body  corporate  of  manv,  besoetaiDW 
upon  evidence,  showing,  in  cases  of  claim  of  a  modus  decnDandi,  w 
payment  or  render  of  such  modus ;  and  in  cases  of  claim  to  exemption 
or  discharge,  showing  the  enjoyment  of  the  land  without  P*]^^,^ 
render  of  tithes,  money,  or  other  matter,  in  lieu  thereof,  for  the  m 
period  of  thirty  years  next  before  the  time  of  such  demands,  ^^^''^^^ 
the  case  of  a  claim  of  a  modus  decimandi,  the  actual  paym^  ^  ^^ 
of  tithes  in  kind,  or  of  money  or  other  thine  differing  in  smonnt,  qnv^Jt 
or  quantity  from  the  modus  claimed,  or,  m  case  of  claim  to  ezempb^ 
or  discharge,  the  render  or  payment  of  tithes,  or  of  money  or  oa* 
matter  in  keu  thereof,  shall  be  shown  to  have  taken  plaoe  at  soaie  ^ 
prior  to  such  thirty  years,  or  it  shall  be  proved  that  such  payxaeDt  v 

(«)  Jonet  T.  Snow,  3  Gwm.  1199.  See  also  CariwriffKt  r.  ColUm,  E.  T.  l^^  ^ 
H.  Wood's  D.  88 ;  Attorney^ General  v.  Cholmley,  Amb.  610,  S.  P. ;  7  Bit).  P.  C  ^^^ 
lin'B  ed.,  8.  C,  D.  P.  See  eIbo  Plowden  ▼.  Thorpe,  7  CI.  k  Fin.  137.  But  aee  2  «^  •" 
rV.  c.  100,  a.  2,  5  A  6  Vict  c.  54,  u.  6,  7. 

{t)  Amended  by  Btat.  4^5  Will.  lY.  c.  83. 
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render  of  modtia  was  made,  or  enjoyment  had,  by  some  eonsent  or 
agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing ; 
and  if  snch  proof  in  support  of  the  claim  shall  be  extended  to  the  fiul 
period  of  sixty  years  next  before  the  time  of  such  demand,  in  such 
eases  the  claim  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall 
be  proved  that  snch  payment  or  render  of  modus  was  made  or  enjoy- 
ment  had  by  some  consent  or  agreement  by  deed  or  writing ;  and  wnere 
the  render  of  tithes  in  kind  shall  be  demanded  by  any  archbishop, 
bishop,  dean,  prebendary,  parson,  vicar,  master  of  hospital,  or  other 
corporation  sole,  whether  spiritual  or  temporal,  then  every  such  pre* 
sonptionor  daim  shall  be  valid  and  indefeasible,  upon  evidence  showing 
Buch  payment  or  render  of  modus  made,  or  enjoyment  had,  as  is  here- 
inbefore mentioned,  applicable  to  the  nature  of  the  claim,  for  and 
during  the  whole  time  that  two  persons  in  succession  shall  have  held 
the  office  or  benefice,  in  respect  whereof  such  render  of  tithes  in  kind 
shall  be  claimed,  and  for  not  less  than  three  years  after  the 
appointment  and  institution  or  induction  of  *a  third  person   ['''ISOC] 
thereto ;  provided,  that  if  the  whole  time  of  the  holding  of 
such  two  persons  shall  be  less  than  sixty  years,  then  it  shall  be  neces- 
sary to  show  such  payment  or  render  of  modus  made  or  enjoyment  had, 
(as  the  case  may  be,)  not  only  during  the  whole  of  such  time,  but  also 
during  such  further  number  of  years,  either  before  or  after  such  time, 
or  partly  before  and  partly  after,  as  shall  with  such  time  be  sufficient 
to  make  up  the  full  period  of  sixty  years,  and  also  for  and  during  the 
further  period  of  three  years  after  the  appointment  and  institution  or 
induction  of  a  third  person  to  the  same  office  or  benefice,  unless  it  shall 
be  proved  that  such  payment  or  render  of  modus  was  made  or  enjov- 
ment  had  by  some  consent  or  agreement  by  deed  or  writins.     Upon  the 
construction  of  this  statute  an  important  question  has  arisen,  whether, 
under  its  provisions,  mere  non-payment  for  the  requisite  number  of 
years  and  incumbencies  is  in  itself  a  discharge  from  tithes ;  or  whether 
it  is,  notwithstanding  the  statute,  still  necessary  to  go  further,  and  show 
good  ground  of  discharge  or  exemption  previously  recognized  by  the 
law.   This  question  has  arisen  in  two  causes.   In  Salkeld  v.  John8ton,{u) 
Wiffram^  Y.  C,  held  that  the  statute  does  not  create  any  new  grouna 
of  exemption,  but  merely  curtails  the  period  during  which  it  was  pre- 
viously necessary  to  prove  non-payment  of  tithes,  in  order  to  support 
a  valid  ground  of  exemption.     In  FeUowes  v.  Clayy{x)  which  was  heard 
shortly  after  Salkeld  v.  Johnstonj  the  Court  of  Queen's  Bench  was 
divided  in  opinion,  Patteson  </.,  and  Ooleridffe,  J".,  adopting  the  view 
taken  by  W^atn,  Y.  C;  and  Lord  Denman,  C.  J.,  and  WtlliamSy  J., 
being  of  tho  contrary  opinion.     The  case  of  Salkeld  v.  Johnston  was 
heard  on  appeal  before  Lord  LyndhurH,  C,  who  directed  a  case  to  be 
sent  for  the  opinion  of  the  Court  of  Common  Pleas.     In  the  case  of 
JPeUowes  v.  Olay  a  new  trial  was  directed,  for  the  purpose  of  having 
the  question  carried  to  a  court  of  error ;  but  no  further  proceedings  in 
either  case  have  yet  taken  place. 

By  sect.  2,  of  the  same  statute,  compositions  for  tithes  confirmed  by 
decrees  of  courts  of  equity,  and  which  have  not  since  been  set  aside, 

(ti)  1  Hare,  196.  (z)  4  Q.  B.  313 ;  3  G.  &  D.  407. 
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abandoned,  or  departed  from,  are  made  valid  in  law  ;(y)  and  no  modus, 
exemption,  or  discharge  shall  be  deemed  to  be  within  the  proTisions  of 
this  act,  unless  such  modus,  &c.,  shall  be  proved  to  have  existed  and 
been  acted  upon  within  one  year  next  before  the  passing  of  this  mjcL{z) 

By  sect.  4,  this  act  shall  not  extend  to  any  case  where  the  tithes 
of  any  lands,  tenements,  or  hereditament  shall  have  been  demised  by 
deed  for  life  or  years,  or  where  any  composition  for  tithes  shall  have 
been  made  by  deed  or  writing,  by  the  person  entitled  to  such  tithes, 
with  the  owner  or  occupier  of  the  land,  for  any  such  term  of 
["^1307]  *years,  and  such  demise  or  composition  shall  be  subsisting  at 
the  time  of  the  passing  of  this  act,  and  where  any  action  or 
suit  shall  be  instituted  for  the  recovery  or  enforcin^^  the  paymoit  of 
tithes  in  kind  within  three  years  next  after  the  expiration,  surrender, 
or  other  determination  of  such  demise  or  composition. 

By  sect.  5,  it  is  provided  that  the  time  during  which  lands  shall  be 
held  by  persons  entitled  to  the  tithes  thereof  shall  be  excluded  in  the 
computation  under  this  act ;  as  also(a^  the  time  during  which  any  per- 
son capable  of  resisting  any  claim  shall  be  an  infant,  &c. 

By  sect.  7,  in  all  actions  and  suits  it  shall  be  sufficient  to  all^e  that 
the  modus  or  exemption  or  discharge  claimed  was  actually  exercised 
and  enjoyed  for  such  of  the  periods  mentioned  in  this  act  as  may  be 
applicable  to  the  case ;  and  if  the  other  party  shall  intend  to  rely  on 
any  proviso,  exception,  incapacity,  disability,  contract,  agreement, 
deed,  or  writing  herein  mentioned,  or  any  other  matter  of  fact  or  of 
law  not  inconsistent  with  the  simple  fact  of  the  exercise  and  enjoyraent 
of  the  matter  claimed,  the  same  shall  be  specially  alleged  and  set  forth 
in  answer  to  the  allegation  of  the  party  claiming,  and  shall  not  be 
received  in  evidence  on  any  general  traverse  or  denial  of  the  matter 
claimed. 

By  sect.  8,  in  the  several  cases  provided  for  by  this  act,  no  presump- 
tion shall  be  allowed  in  support  of  any  claim  upon  proof  of  the  exereise 
or  enjoyment  of  the  right  or  matter  claimed  for  anv  less  period  of  time 
than  for  such  period  mentioned  in  this  act  as  may  be  applicable  to  the 
case  and  to  tne  nature  of  the  claim.  This  act  does  not  extend  to 
Scotland  or  Ireland.(6)  This  statute  is  not  to  have  any  operation,  as 
to  any  award  of  the  Tithe  Commissioners,  in  certain  cases  mentioned 
in  the  stat.  5  &  6  Vict.  c.  54,  s.  10. 

5th  Section  of  Stat.  2^8  Udw.  F7.]— By  the  5th  section,  it  ii 
enacted,  ^^  that  if  barren  heath  or  waste  ground^  (other  than  such  u 
is  discharged  from  the  payment  of  tithes,  by  act  ot  parliament,)  whidi 
has  laid  barren  and  paid  no  tithes,  by  reason  of  the  same  barrenneeiy 
be  improved  and  converted  into  arable  ^ound  or  meadow,  it  shall,  after 
the  end  of  seven  years  next  after  such  improvements,  pay  Uthe  of  corn 
and  hay  growing  upon  the  same."  Butm  if  any  such  barren  waste  or 
heath  ground  has  been  charged  with  tne  payment  of  any  tithes,  and 
the  same  be  improved  or  converted  into  arable  ground  or  meadow,  the 
owner  shall,  during  the  seven  years  next  following  after  the  improve- 
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y)  See  Thorpe  v.  Mattingley^  6  M.  &  W.  302. 
2)  See  6  A  6  Vict.  c.  54,  s.  7. 
(a)  Sect  6.  {b)  Sect  9. 
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ment,  pay  such  kind  of  tithes  as  was  paid  for  the  same  before  the 
improvement. 

Barren  Heath  or  Waste  ChaundJ] — Barren  gr<mnd{d)  is  under- 
stood, by  the  opinion  and  judgment  of  the  common  law,  to  be  ground 
whereof  no  profit  arises  or  grows :  but  ground  which  has  been 
^stubbed,  and  afterwards  bears  com  or  grass,  is  not  barren.  [^ISOS] 
By  waete  ground  is  understood  such  ground  as  no  man  chal- 
lenges as  his  own,  or  no  man  can  tell  to  whom  it  certainly  belongs,  and 
which  lies  unindosed  and  unbounded  with  hedge  and  cUtch ;  but  the 

Eound  which  is  inclosed  and  hedged  and  ditched  in,  and  the  land 
lown,  is  not  waste  ground.  By  heath  ground  is  to  be  understood, 
S round  which  is  dispersed  and  lies  as  common.  The  fifth  clause  was 
esigned  for  the  adrancement  of  tillage,  and  consequently,  although 
the  land  yield  some  fruit,  yet  if  it  be  barren  land,  quoad  agrieuUuramj 
it  is  within  this  statute.(e)  On  the  other  hand,  if  the  land  be  not  sudpte 
naiurd  sterHis^  but  is  capable  of  producing  a  crop  of  corn,  without 
extraordinary  expense  in  the  tillage,  it  is  not  protected  by  the  statute. 
Such  lands  only  are  within  this  clause,  as,  over  and  above  the  necessary 
expense  of  inclosing  and  clearing,  require  also  expense  in  manuring 
before  they  can  be  made  proper  for  agriculture.(l)  In  a  case  where  it 
appeared(/)  that  the  land  had  been  marsh  and  sandy  land,  and  covered 
with  salt  water ;  that  from  time  immemorial  no  crass  had  been  known 
to  grow  thereon,  and  no  profit  had  been  made  of  it,  until  the  tenant, 
at  a  great  expense,  by  the  erection  of  banks  and  sea-walls,  prevented 
the  sea  from  overflowing  the  land,  and  thereby  was  enabled  to  convert 
it  into  arable  land,  which  produced  corn :  it  was  holden,  that  this  land 
was  not  protected  by  the  statute;  Ooke^  G.  J.,  Bodderidge^  and 
Maughtonj  Js.,  observing,  that  land  was  not  barren  which  could  bear 
corn  without  cost,  as  this  did,  and  therefore  tithes  ought  to  be  paid  for 
it;  and  that  the  circumstance  of  the  party  having  been  at  great  costs 
in  rabing  a  mound  to  make  this  good  land,  by  the  exclusion  of  the  sea, 
would  not  alter  the  case.(2) 

'.d)  Per  Cur.f  Djer,  170,  b.  in  margin.    See  Warwick  y.  CoUin$jpo9t^  p.  1309. 
[«)  2  Inst  656. 

[/)  WiU  ▼.  Bttek,  3  Bulst  166;  1  Roll.  Rep.  354,  8,  0,  See  also  J<mu  y.  Lt  David,  4 
Qwm.  1336;  and  Byron  v.  Lamb,  4  Owm.  1594. 

(1)  Barren  ground  is  snch  ground  as  wiU  not  bear  corn  of  itself,  without  very  great 
cost  in  the  extraordinary  manuring  of  it  Agr«ed  per  Cur.,  3  Bulstr.  166.  Barren  in- 
closed, within  the  meaning  of  the  stat  Sdw.  VI.,  must  be  such  land  as  is  barren  tuSipu 
naiurAy  and  not  land  upon  which  wood  or  the  like  grew  before,  which  is  afterwards 
bamt,  and  the  lands  converted  into  tillage.  Per  Fowellf  J.,  Lord  Rajm.  991.  See  also 
Homer  v.  Btmner,  6  Mod.  96. 

(2)  This  case  is  alluded  to  by  Lord  Edrdwieke,  Gh.,  in  Sioekwell  v.  Terry ,  1  Yes.  117. 
"  There  is  an  expense  in  gaining  land  from  the  sea,  yet  the  seven  years  are  not  allowed,* 
though  overflown  time  out  of  mind,  because  the  benefit  is  lasting;  but  if  an  additional 
expense  is  necessary  to  make  it  produce  the  first  crop,  seven  years  shall  be  allowed.^' 
"  As  to  the  case  of  land  newly  gained  from  the  sea,  if  that  determination  can  be  sup- 
ported at  all,  it  must  be  by  other  reasons  than  those  assigned  in  the  book.  If  such  land 
is  not  protected,  it  must  be  because  it  is  not  within  the  description  in  the  statute;  because 
it  is  neither  barren,  nor  waste,  nor  heath  ground,  but  from  the  moment  of  its  existence 
as  land,  is  fertile,  enclosed,  and  capable  of  tillage,  and^  therefore,  of  a  description  which 
the  statute  cannot  attach  upon.''  Per  JEyre,  G.  B.,  in  Jones  v.  Le  David,  4  Gwm.  1338,  9. 

*  See  Shmngton  t.  Flewood,  Gro.  Blii.  475. 
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[  *1S09  3  The  role  of  lav  for  determining  what  is  barren  *groimj 
is,  whether  the  land  is  of  such  a  nature  as  to  require  an  ez- 
traardinarv  expense  in  manuring  or  tilling,  to  bring  it  into  a  proper 
state  of  caltivation,(a)  and  not  whether  it  is  or  is  not  in  its  Ofwn  Datnre 
so  fertile  as  after  bemg  ploughed  and  sown  to  produoe  of  itself,  widioct 
manuring  or  tillage,  a  crop  worth  more  than  the  expense  of  ploofhiiig, 
Bowinff,  and  reapmg.  Where  upon  an  inclosure  of  barren  lan^,  Ik 
defendant  put  in  cattle  on  his  land,  Imt  did  no  other  aot  of  improve- 
ment ;  it  was  holden,^A)  that  the  seven  years  only  began  to  ran  froia 
the  first  act  of  ploughing  to  render  the  land  productive.  It  seems,  th 
act  is  to  be  so  construed,  as  to  apply  to  such  improvement  as  would  make 
the  land  produce  more  com  or  hay  for  tithe.  Land  which  is  of  a  good 
natural  quality  shall  pay  tithe  immediately,  although  the  expense 
attending  the  breaking  it  up  and  liming  it  exceeds  the  return  made  to 
the  farmer  in  the  several  firat  years  of  cultivating  it.(t)  The  onos  of 
proving  that  the  land  is  barren  lies  on  the  defen<£nt(i) 

Cf  the  Persons  to  whom  Tithe»  are  due. 

All  tithes  were  originally  rectorial  and  therefore  prmdfaek  beloo; 
to  and  are  due  to  the  rector  of  the  church  of  that  parish  wherein  tliej 
arise.  But  the  parson  of  one  parish  may  claim  by  prescription  a  por- 
tion(l)  of  tithes  in  the  parish  of  another.(Q  Extra-parochial  iiiltefl 
belong  to  the  king,(97t)  who  is  a  mixed  person,(n)  and  capable  of  uthff 
at  the  common  law  in  pernancy .(o)    Tnis  right  extends  to  aU  ext» 

{parochial  lands,(p)  and  is  not  confined  to  such  as  are  strictljspesW 
orests.  Antecedently  to  the  statutes  for  the  dissolution  rfIBODast^ 
ries,  spiritual  persons  only,  or  a  mixed  pei>son,  had  capadtj  to  take 
tithes:  mere  laymen  were  incapable  of  theni,(}) except m 
[  *1810  ]  special  cases-fr)  Since  the  statutes  for  the  *di88ohtioii  (h 
mona8terie8,(e)  the  tithes  which  were  appropriated  to  tkno^ 
nasteries  so  dissolved,  are  become  lay  fee,  and  laymen  are  capable  of 
them  in  pernancy,  not  qu&  laymen,  but  as  the  denvativeB  of  theeede- 
siastical  persons  to  whom  they  formerly  belonged.  As  bymenwert 
incapable  of  having  any  tithes  until  the  dissolution  of  the  monasteries, 
there  cannot  be  any  ancient  descent  with  respect  to  tithes.   A  rectoij 


g)   Warunck  v.  Comniy  2  M.  &  S.  349 ;  Lord  SeUea  v.  PowM,  6  Taont  297,  S.  P. 
'     Rou  V.  Smithy  1  B.  k  Ad.  907.  (i)  Warttick  v.  CoUim,  5  M.  A  S.  166- 

(k)  Agreed  per  Cur,,  in  Lord  8eU$a  t.  Powdl,  6  Taant.  299. 
(l)  14  Hen.  IV.  17,  a;  44  Ass.  pi.  26,-  1  Roll.  Abr.  667. 
m)  22  Ass.  pi.  75 ;  2  Inst.  647 ;  1  Roll.  Abr.  657. 
10  Hen.  VII.  18,  a. 

2  Rep.  44,  a;  Cro.  ElU.  612,  per  Cur.,  in  Bahniiter  y.  Wright,  Stj.  Be^  l^?- 
[p)  Attorney' Oeneral  y.  Lord  EardUy,  8  Pri.  53. 
q)  Adm.  in  Doe  ▼.  Langdaff,  2  Bos.  &  Pul.  N.  R.  508. 
Pigoi  y.  Hearn,  Cro.  Eliz.  599,  785,  cited  in  2  Rep.  45,  a. 
Cro.  Eliz.  612. 
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(1)  Portions  are  the  remains  of  those  arbitrary  consecrations  of  *'^*?^  j-ljjI 
place  before  the  settlement  of  the  parochial  right  of  tithes.    The  precise  ^J^^^r  Lfla 
the  parochial  right  of  tithes  was  settled  cannot  be  ascertained;  according ^^'^^ 
Degge,  it  was  settled  bjr  a  perpetual  constitution  early  in  the  thirteenth  ceBtaij- 
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in  Eent,(j)  formerly  belonging  to  one  of  the  dissolved  monasteries, 
having  been  granted  by  Henry  Yin.  to  a  layman,  to  be  holden  in  fee 
by  knight's  service  in  capite ;  it  was  adjudged,  that  although  the  lands 
were  descendible  according  to  the  custom  of  gavelkind,  yet  the  tithes 
must  descend  to  the  eldest  son,  according  to  the  rules  of  descent  at  the 
common  law.    A  parson  shall  not  pay  tithe  for  his  glebe  to  the  vicar : 
for  ecclesia  decimas  solvere  ecclesisB  non  dehet,{u)    ISut  if  the  parson 
lets  his  glebe  for  years,(2;)  reserving  a  rent,  the  lessee  shall  pay  him 
tithes.    A  rector  is  of  common  right  entitled  to  all  kinds  of  tithes ; 
the  vicar  can  claim  against  the  rector,  by  endowment  only,  or  prescript 
tion  and  usage,  as  evidence  of  endowment.     Where  there  is  not  any 
written  endowment,(y)  and  the  vicar  has  been  in  the  perception  of  au 
the  small  tithes,  the  court  will  presume  him  entitled  to  all  small  tithes 
of  modem  introduction.     Where  an  estate  had  been  purchased  free 
from  rectorial  tithe,  with  a  right  of  common  thereto  annexed,  and  the 
common  was  afterwards  inclosed  under  an  act  of  parliament,  and  cer- 
tain land  was  allotted  to  the  owner  of  the  estate  in  lieu  of  the  right  of 
common ;  it  was  holden,  that  tithe  was  not{z)  payable  in  respect  of  the 
allotted  land. 

Sy  whom  and  against  whom  an  Action  on  the  Statute  may  he  brought. 

This  action  may  be  brought  by  the  rector,(a)  or  by  one  or  more(6) 

farmers  of  the  rectory.     I£  tne  rector  be  entitled  to  two  parts,  and  tne 

vicar  to  a  third  part  of  the  tithe,  and  the  parson  and  vicar,  by  several 

leases,  demise  their  respective  shares  to  a  third  person,  such  lessee 

may  maintain  an  action  for  not  setting  forth  all  the  tithes.((?)     The 

right  to  tithes  accrues  immediately  on  the  severance,  consequently  this 

action  must  be  brought  by  the  person  entitled  to  the  tithes  at  the  time 

of  severance;  hence,  where  A.  executed  a  lease  of  tithes  to  B.  on  a 

day  subsequent  to  their  severance,  but  before  the  tithes  were  carried 

away  by  the  occupiers  of  the  land,  it  was  adjudged  that  B.  could  not 

maintain  an  action  on  this  statute.(d)     The  action  can  be  brought  by 

the  party  grieved  only :  hence  where  this  action  was  brought 

by  the  plaintiff  for  *himself  and  the  queen,  judgment  was   [*1811] 

arrested.  («)     A  man  being  possessed  of  a  lease  of  tithes  in 

right  of  his  wife,  as  executrix  to  her  former  husband,(/^  grants  ''  all 

his  right,  title,  and  interest"  in  the  aforesaid  tithes  to  A.n, :  it  was 

holden,  that  the  grant  was  good,  and  that  A.  B.  might  maintain  an 

sLCtion  on  this  statute  for  not  setting  out  tithes.     If  executrix  of  lessee 

*or  years  of  a  rectory  take  husband,  the  husband  and  wife  may  join 

n  an  action  on  this  statute.(^)   As  the  action  on  this  statute  is  a  personal 

7)   J?oe  d.  Luthington  v.  Biahop  of  Landaffand  othertj  2  Bos.  k  Pal.  N.  R.  491. 
*u)   Bluneo  ▼.  ManUm^  Gro.  Eliz.  479.     See  also  Cro.  EHz.  5*78. 
^x)    Owen,  39.  M  Payfnt  v.  Powlettf  3  Gwm.  1247. 

*z)    Steele  V.  Mannt,  5  B.  &  A.  22.  ia)  Day  y.  Peckwell^  Moore,  915. 

(if)   ^ent  ▼.  PenkevoUj  Cro.  Jac.  70.        (c)  Champemon  v.  BUlj  Yelv.  63;  Cro.  Jac.  G8. 
(d)     JVybutd  v.  Tutk^  1  Bos.  &  Pul.  468. 
}e)    J'ohns  V.  Camt^  Moor.  911 ;  Cro.  Eliz.  621,  iS^.  C. 

\f)  Arnold  V.  Bidgood^  Cro.  Jac.  318,  recognized  by  dt  Orey^  C.  J.,  in  Thrusiout  v. 
Tj^piriy  3  Wils.  278. 
(^)    JSeadlcM  and  Wife  r.  Sherman^  Cro.  Eliz.  613,  judgment  afiSrmed  on  error. 
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action,  tenants  in  common  of  tithe  ought  to  join  as  plaintiff's  ;(&)  and 
if  they  do  not  join,  advantage  may  be  taken  of  it  by  plea  in  abatement 
but  not  in  arrest  of  judraient.(t)  This  action  may  be  maintained  by 
and  against  executor8.(A)  Generally,(2)  the  person  entitled  to  the  nine 
parts  at  the  time  of  severance,  ought  to  set  forth  the  tithe ;  and  if  he 
fails  in  so  doing,  the  owner  of  the  tithe  may  sue  him,  although  his 
interest  in  the  land  be  determined  before  the  tithes  were  carried  away, 
provided  he  remain  owner  of  the  com.  If  there  be  two  joint-tenant8«(f») 
and  one  only  enter  and  occupy,  this  action  is  maintainable  against  the 
joint-tenant,  who  occupied  alone.  So  if  there  be  two  tenants  in  com- 
mon,(n)  and  one  of  them  sets  out  his  tithe,  and  the  other  carries  it  aQ 
away,  the  action  shall  be  brought  against  that  tenant  in  common  alone 
who  carried  the  whole  tithe  away.  If  a  person  buy  com,  standing,  of 
the  proprietor  of  a  rectory,(o)  he  must  pay  tithe,  unless  he  has  special 
words  in  the  contract  to  discharge  him  from  payment  of  tithe ;  and  tiie 
carrying  away  such  corn,  without  setting  out  the  titiie,  will  render  him 
liable  to  an  action  on  this  statute. 

Of  the  Declaration. 

It  is  not  necessary  for  the  plaintiff  to  set  forth  his  title  specially; 
because  it  is  but  inaucement  to  the  action ;  it  is  sufficient  for  him  to 
allege,  generally,  that  he  is  rector,  proprietor,  or  farmer,  without  show- 
ing by  what  title  ;(j))  for  this  is  a  personal  action,  grounded  merely 
upon  a  contempt  against  the  statute,  in  not  setting  forth  the  tithes,  and 
not  for  the  recovery  of  the  tithes,  although  the  title  to  the  tithes  may 
come  in  question.  In  an  action  by  two  farmers  upon  this  statute,  who 
claimed  under  a  lease  from  a  patentee  for  life  of  the  king,  an  exoeptiini 
was  taken,  because  they  did  not  show  the  patent,(9)  but  the 
[*1812]  objection  was  overruled — Ist,  because  the  the  letters  ^patent 
did  not  belong  to  the  plaintiffs ;  2ndly,  because  the  plaintiib 
did  not  demand  the  tithes  themselves,  but  damages  for  a  tort ;  and  Uie 
title  shown  in  the  declaration  is  only  conveyance  to  the  action.  Plam- 
tiff  declared,(r)  that  he  was  rector  of  A.,  and  entitled  to  tithes  of  ob- 
tain lands,  in  the  parish  of  A.,  and  the  tithes  of  certain  lands  in  the 
I)arish  of  B.,  without  showing  how  he  became  entitled  to  the  tithes  of 
and  out  of  his  parish ;  after  verdict,  this  was  holden  sufficient.  So 
where  plaintiff  declared,(9)  that  he  was  rector  of  D.  and  S.,  and  diat 
defendant,  being  occupier  of  lands  in  D.  and  S.,  carried  off  the  com 
untithed,  without  showing  which  part  of  the  lands  lay  in  D.  and  whidi 
in  S.  After  verdict  for  plaintiff,  on  motion  in  arrest  of  judgment,  the 
declaration  was  holden  sufficient,  for  this  action  is  in  the  nature  of  a 

(A)  Oreenwood't  case,  Clajt.  28.  (i)  Cole  r.  Banbtiy,  I  Sidf.  43. 

(k)  Mr.  J.  Moreton't  case,  1  Yentr.  30;  1  Sidf.  407;  2  Kelb.  502,  S.  C;  1  Sldf.  8S. 
See  also  slat.  3  &  4  Will.  IV.  c.  42,  s.  2,  anU,  p.  800,  806 
Kipping  v.  Swayn,  Gro.  Jac.  324.  (m)  CoU 

OerarcPt  case,  cited  and  said  to  have  been  a4judged,  flntt.  122. 


I)  Kipping  v.  Swayn,  Gro.  Jac.  324.  (m)  Colt  j^WUku,  RvlVL  121. 

n)  OerarcPs  case,  cited  and  said  to  have  been  a4jur 
0)  Moyle  Y.  JEwer^  Gro.  Jack.  361. 


[p)  Babington  y.  Matthewtj  Bulst.  228 ;  1  Brownl.  86,  7 ;  MoyU  v.  JBwmr^  Gro.  Jac  362; 
Champemon  y.  J?s7/,  Yely.  63,  S.  P. 
(a)  Dagg  and  Kent  ▼.  Penkevon^  Bzch.  Ghr.,  Cro.  Jac  70. 
(r)  PhUlipt  V.  KeUU^  Hard.  173.  («}  F€Uaw9  T.  KmgtUm^  2  Ler.  L 
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trespass  founded  in  a  tort.  So  if  the  plaintiff  deolare,(t)  tliat  lie  was 
seised  in  fee  of  a  portion  of  tithes  of  corn  growing  upon  such  a  grange^ 
this  will  be  snfiScient.  Neither  is  it  necessary  to  specify  the  kinds  of 
grain,fu)  or  by  whom  sown,  or  the  number  of  loads  of  corn(x)  or  hay 
carriea  away.  The  declaration  must  allege  that  the  tithes  had  been 
paid  or  payable  within  forty  years  next  before  the  passing  of  the 
statute ;  and  this  defect  is  not  cured  by  yerdict.(y)  It  is  sufScient  for 
the  plaintiff  to  state  in  his  declaration  the  single  value  of  the  tithes,^!;) 
without  adding  the  treble  value ;  and  where  the  treble  value  is  set  fortn, 
a  mistake  in  computing  it  will  not  vitiate.  Where  the  severance  was 
alleged  to  have  been  before  the  sowing,(a^  and  exception  taken  on  this 
ground,  after  verdict  it  was  disallowed,  because  the  allegation  of  the 
sowing  was  superfluous,  and  so  aided  by  verdict.  Begiuarly,  the  de- 
claration, pursuing  the  words  of  the  statute,  ought  to  allege,  that  the 
defendant  is,  mbditiu  domini  regu;  but  to  allege  defendant  to  be  ocot^ 
pator  terrcBj  has  been  holden  to  be  equivalent,  for  that  implies  that  he 
is  8ubditt(r8.{J>\  It  is  not  necessary  for  the  plaintiff  to  set  forth  the  title 
of  the  defenaant  ;(c)  alleging  generally,  that  he  was  occupier,  without 
showing  how  or  wnat  interest  he  had,  will  be  sufiScient.  A  count  for 
treble  value  of  tithes  not  set  out,  and  also  a  count  for  the  same  tithes 
bargained  and  sold  will  not  be  allowed,(c{)  under  B.  G.  H.  T.  4  WiU. 
rV.  Reg.  1,  s.  5. 

PUading%^  and  herein  of  the  Statutes  of  Limitation. 

Nil  debet  is  the  general  issue  usually  pleaded  to  this  action,(e)  and 
notwithstanding  the  new  rules  is  still  a  good  plea ;  for  the  judges  have 
not  fby  reason  of  the  proviso  in  sect.  1,  of  8  &  4  Will.  IV.  c. 
'*42,)(/)  any  power  to  deprive  the  defendant  of  the  plea  given  [*1818] 
by  tne  stat.  21  Jac.  I.  c.  4,  s.  4,(^)  this  being  a  penal  action. 
Plea  that  the  plaintiff  sowed  the  com,  and  sold  it  to  the  defendant,  is 
not  a  good  plea,  because  such  sale  will  not  excuse  the  payment  of 
tithes.(A)  The  Statute  of  Limitations  (21  Jac.  I.  c.  16,}  cannot  be 
pleaded  to  this  action  ;(t)  for  that  statute — sect.  8,  is  confined  to  actions 
of  debt  grounded  upon  a  lending  or  contract,  tvithotU  epecialti/y  and  to 
debt  for  arrears  of  rent.  But  by  stat.  58  Geo.  III.  c.  127,  s.  6,  ^'  No 
action  shall  be  brought  for  the  recovery  of  any  penalty  for  not  setting 
out  tithes,  nor  any  suit  instituted  in  any  court  of  equity,  or  in  any  eccle* 
siastical  court,  to  recover  the  value  of  any  tithes,  unless  such  action 
shall  be  brought  or  such  suit  commenced  within  six  years  from  the  time 
when  such  tiuies  became  due." 


{t)  Sanders  v.  Sandford^  Cro.  Jac.  437. 

[u)  Bedell  and  Wife  v.  Sherman^  2  Inst  660 ;  13  Rep.  47,  8.  C, 

X)  1  Brownl.  71.  (y)  BuU  t.  Howard,  4  B.  4  A.  655. 

z)  Coke  y.  Smith,  H.  7  Gar.  I.,  B.  R. 
(a)  Pellett  y.  ffenworth,  Degge,  395,  6th  ed. 

6}  Phaiy^e  y.  KettU,  Hardr.  173.  (e)  March,  21,  pi.  49. 

d)  Lawrence  y.  St^hene,  3  Doyrl.  P.  0.  777. 

(e)  Bawirey  y.  leied,  Hob.  218.  (/)  See  ante,  p.  156. 

\g\  Earl  Spencers,  SwanneU,  3  M.  ft  W.  154 ;  6  Dowl.  (P.  C.)  326. 
f  A)  Moyl  y.  Ewer,  2  Bulst  183  ;  Cro.  Jac.  361,  S.  C. 
(t)  Tdlory  V.  Jaekeon,  Cro.  Gar.  513,  recognised  in  Oockram  y.  Welhjf,  1  Hod.  246. 
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The  Stat.  8  &  4  Will.  IV.  e.  2T,(A:)  for  the  limitation  of  actions  and 
suits  relating  to  real  property,  extends  to  tithes,  (except  tithes  belong- 
ing to  a  spiritual  or  eleemosynarj  corporation  sole,)  and  hj  sect  43,  no 
person  claiming  any  ttthei^  for  the  recoyery  of  which  he  might  bring 
an  action  or  suit  at  law  or  in  equity,  shall  bring  a  suit  or  otber 
proceeding  in  any  spiritual  court  to  recoyer  the  same,  hut  within  the 
period  durine  which  he  might  bring  such  action  or  suit  at  law  or  in 

2uity.  Under  this  statute  it  has  been  decided  by  Lord  Langddkj 
,  R.,(2)  that  the  ri^ht  to  tithes  as  against  an  ecclesiastical  corporation 
aggregate  is  barred  by  non-payment  for  twenty  years.  It  was  objected 
to  this  construction,  that  its  effect  was  to  repeal  to  some  extent  the  stat 
2  Jt  8  Will.  rV.  c.  100,  by  cutting  down  the  period  of  sixty  years  to 
twenty;  but  Lord  Langdale  held,  that  the  plaintiffs  were  barred,  and 
that,  notwithstanding  an  outstanding  lease  of  the  whole  tithes  of  the 
parish,  and  such  lease  being  in  general  words,  and  not  haying  been 
granted  with  a  yiew  to  the  particular  tithes  claimed  by  the  bill,  and 
nothing  haying  been  receiyed  by  the  lessee  in  respect  of  those  tithea 
An  appeal  firom  this  decision  is  now  pending. 

JEvidenee. 

Long  possession,  acquiesced  in  by  the  defendant,(9it)  is  primifM 
eyidence  of  the  rector's  title  against  defendant,  and  supersedes  the 
necessity  of  proying  institution,  induction,  or   reading  Thirtj-nine 

Articles.(l)  The  plaintiff  declared  as  farmer  of  the  rectoij 
£♦1814]  of  *Friston,  in  Sussex,(n)  and  proyed  himself  lessee  of  J.  S., 

who  was  lessee  to  the  dean  and  chapter  of  Chichester,  to  vkom 
the  rectory  belonged,  and  produced  the  lease  from  J.  S.,  bnt  did  not 
produce  the  lease  from  the  dean  and  chapter  to  J.  S. ;  hower^f  opoi^ 
iproying  that  he  receiyed  tithe  of  others,  as  farmer,  it  was  holden  sofi- 
vCient.  So  where  the  plaintiff,(o)  being  farmer  under  the  dean  and  cb^ 
.ter  of  Canterbury,  proyed  that  he  had  receiyed  tithes  for  some  yearstf 
such ;  it  was  holden  sufficient,  without  producing  any  lease.  Tbe  pUs- 
;tiff  declared  on  a  lease  made  to  him  for  six  years  by  the  par8on,(p]if 
the  parson  should  so  long  liye,  and  eonttnue  pardon  then,  xh^ 
Jury  found  the  lease  for  six  years,  if  the  parson  should  so  longlite^ 

(k)  See  ante,  p.  742.  {I)  Dean  and  Chu^ter  of  Eiy  t.  BUtiy  6  Boat.  5K 

m)  CUyt.  48,  pi.  83.     See  also  Chapman^,  Beard^  4  Gwm.  1842,  and  Sarm'^-M^ 
}wm.  560.    See  also  Ganson  v.  WelUy  8  Tanot.  542.  i 

n)  Selitn/n  t.  Bdldy^  Bull.  N.  P.  188,  per  PmhttUm^  0.  J.,  Sussex  A<s.  16^1 
o)  Hartridffe  V.  Oibbt,  Bull.  N.  P.  188.  (p)  Whteler  t.  He^dom,  Gto,i^^ 


(1)  ''  In  penal  actions  on  stat.  2  &  3  fidw.  YI.,  it  has  alwajs  been  holdes  vA^ 
proof  against  the  defendant,  that  tbe  partj  suing  is  in  the  act  of  reeeiving  the  tithei 
from  defendant."  Per  Lord  Kmyon,  0.  J.,  in  Radford,  q.  U  v.  M^Intotky  3  T.  R.  «33; 
«where  it  was  holden,  that  in  an  action  for  penalties  on  the  statute  laying  » tax on^ 
horses,  brought  by  the  fanner  of  the  tax,  it  is  not  necessary  for  Uie  plaintiff  to  p^f^ 
evidence  his  appointment  by  the  lords  commissioners  of  the  Treasury,  or  the  cooal^ 


sioners  of  the  stamp  duties  authorized  by  them.  Proof  that  the  defendant  has  accoav^ 
with  him,  as  farmer,  for  the  duties,  is  sufficient  A  lay  impropriator  is  entitled  to  au 
the  favorable  presumptions  to  which  a  rector  is  entitled,  both  with  respect  to  ti>^^ 
exemptions ;  and,  consequently,  if  he  prove  himself  impropriator,  it  will  be  sim«* 
without  proving  the  receipt  of  tithes  within  time  of  memory.  Ifhieldon  v.  M/^i 
3  Gwm.  851. 
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but  the  words  ^'if  he  continue  parson"  were  not  in  the  lease. 
The  variance  was  holden  to  be  imm&terial;  Ist,  for  the  additional 
words  in  the  declaration,  ^^  if  Tie  %hould  so  long  continue  parsonj** 
are  only  what  the  law  implies;  2ndly9  because  the  lease  is  not  the 

f  round  of  the  action,  nor  is  the  declaration  founded  upon  the  lease, 
ut  upon  the  carrying  away  the  tithes.  The  declaration  8tated,(o) 
that  ^^the  tithes  of  tumipi  were  yielded  andpaidj  and  were  of  right 
due  and  payable  within  forty  years  next  before  the  making  the  stat. 
Edw.  Fit"  The  second  count  contained  a  similar  averment,  as  to 
the  tithes  of  potatoes.  After  verdict  for  the  plaintiff^  it  was  moved  to 
set  it  aside,  on  the  ground  that  the  averments  were  not,  and  could  not 
be,  proved,  inasmuch  as  turnips  and  potatoes  were  not  cultivated  before 
the  statute  of  Edw.  YI.  But  the  court  said,  that  the  true  construction 
of  the  Stat.  Edw.  YI.  was,  that  if  the  lands  charged  were  subject  to  the 
payment  of  tithe  within  the  period  mentioned  in  the  statute,  that  was  suffi- 
cient to  prove  the  allegation  in  declarations  of  this  kind,  and  to  support 
the  plaintiff's  action ;  that  if  it  were  clear  that  nothing  but  wheat  had 
ever  been  sown  upon  this  land,  still  that  would  not  preclude  the  tithe 
of  other  titheable  produce  from  being  taken,  and  that  as  no 
evidence  had  been  offered  at  the  trial  to  *prove  that  turnips  ['*'1815] 
and  potatoes  were  not  cultivated  previously  to  the  stat.  Edw. 
YI.,  they  could  make  no  such  presumption  against  the  justice  of  the 
case,  even  though  such  a  fact  might  be  asserted  by  persons  who  had 
written  upon  the  subject.  They  added,  that  whatever  might  be  the 
case  with  respect  to  potatoes,  their  own  information  led  them  to  believe 
that  turnips  were  in  cultivation  in  this  country  before  the  stat.  of  Edw. 
YI.  By  the  stat.  6  &  6  will.  lY.  c.  75,  it  is  enacted,  that  turnips 
severed  from  the  ground,  for  the  purpose  of  being  consumed  by  sheep 
or  cattle  on  the  land,  and  not  otherwise  removed,  shall  be  liable  to  tithe 
in  the  same  manner  and  to  the  same  extent  only  as  if  they  had  been 
consumed  by  the  sheep  or  cattle  without  having  been  severed;  and  from 
analog,  it  has  been  decided(r)  that  milk  drawn  from  the  cow  by  hand, 
and  given  to  the  calf  before  it  becomes  titheable,  is  exempt  from  tithe  as 
well  as  milk  sucked  by  the  calf. 

The  defendant(«)  under  nil  debet  may  give  in  evidence  a  modus,  or 
customary  payment,  and  thereby  defeat  the  plaintiff's  action.  ^^AU 
moduses  were  at  first  upon  an  agreement(<)  between  the  parson,  patron, 
and  ordinary,  by  some  instrument  in  writing  in  the  nature  of  a  con- 
tract or  composition,  which,  though  decayed  by  time,  or  lost  by  acci- 
dent, yet  being  run  out  into  a  prescription  remained  good,  and  the  court 
would  not  break  in  upon  such  ancient  usages  upon  slight  reasons, 
for  fear  of  introducing  general  inconvenience."  A  modus  must  have 
been  immemorial,  that  is,  it  must  have  existed  before  the  time  of  Richard 
the  First's  return  from  the  Holy  Land :  but  as  this  could  not  be  proved 
by  living  witnesses,  and  in  many  cases  not  by  written  evidence,  it  was 
sufficient  to  prove  that  such  a  sum  had  been  paid  as  far  back  as  living 

{q)  JffalUweU  r.  Trappet^  2  Bob.  k  PaU.  N.  B.  173. 

ir)  FUher  v.  Bindl,  2  Q.  B.  239  j  2  G.  &  D.  725. 
«)  Charry  v.  Garland^  Doraet  Lent  Ass.  1699,  coram  FarJ,  0.  B.,  3  Gwm.  951. 
t)  Per  Lord  ffardwicke,  Gh.,  ffardeasOe  t.  amiths<m,  MSS.  Seijt.  Hill,ToL  7,  p.  63,  and 
Ltk.  245. 
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memory  extended;  and  that  being  established,  it  lay  on  the  other  side 
to  prove  the  negative.  Bat  see  stat.  2  Jt  3  Will.  lY.  c.  100,  ante  p. 
1805.  A  modns  ought  to  be  equally  certain  to  the  parson  or  lay  im- 
proprietor,  as  the  tithe  in  lieu  of  which  it  comes,(tt)  or,  as  it  is  expressed 
m  Salk.  657,  a  modus  ou^ht  to  be  as  certain  as  the  duty  which  is 
destroyed  by  it.  A  modus  is  sometimes  payable  in  respect  of  a  particu- 
lar farm,  and  then  it  is  called  a  farm  modns.  A  modus  may  also  be 
payable  for  part  of  a  farm ;  as  where  a  farm  lay  in  three  different 
parishes,  and  a  general  modus  was  set  up  for  all  tithes  for  that  part  of 
the  farm  which  lay  in  one  of  the  parishes,  such  modus  was  holden  to  be 
good  ;(x)  for  the  minister  of  one  parish,  and  the  land-owner  mi^ht  have 
tiiought  proper  to  contract  for  a  money  payment  for  so  much  of  uie  farm 
as  lay  in  one  parish,  although  the  ministers  of  the  other  two  parishes 

might  not  have  thought  proper  so  to  contract.     A  pension  is 
[*1S16]  a  sum  of  money  paid  in  respect  of  lands  which  are  ^tithe  free, 

and  is  quite  a  different  thing  from  a  composition  either  tempo- 
rary or  real.     Where  a  modus  has  covered  a  farm  and  common,  or  right 
in  nature  of  right  of  common  and  all  tithes  arising  therefrom,  and  then 
by  an  Inclosure  Act  an  allotment  is  made,  on  which  new  crops  of  a 
different  nature  from  those  raised  before  are  raised,  the  modns  will 
cover  such  new  crops.^y)    A  modus  will  cover  the  tithe  of  a  common, 
if  that  common  be  inclosed.(2}    Where,  in  a  declaration  in  debt  for  not 
setting  out  tithe  of  hay,  it  was  averred,  that  there  was  an  immemorial 
custom  as  to  the  setting  out  the  tithe  within  the  parish,  and  the  h'mits, 
bounds,  and  titheable  places  thereof;  it  was  holden, fa)  that  tliis  aver- 
ment was  proved  by  evidence  that  the  custom  prevailed  in  all  parts  of 
the  parish  where  tithe  of  hay  was  set  out,  and  that  proof  of  a  modus  for 
hay  in  one  township  made  no  difference.     Evidence(&)  of  a  right  to  all 
kinds  of  tithes,  in  a  lay  improprietor,  up  to  a  given  time,  and  of  the 
receipt  of  the  corn  tithe  since  that  time  oy  another  party,  is  evidence 
from  which  a  jury  may,  if  they  think  fit,  infer  a  grant  of  all  the  tith» 
by  the  first-mentioned  impropnetor  to  such  latter  party;  and,  therefor^ 
the  latter,  in  support  of  a  claim  for  hay  tithe,  may  give  documentary  or 
other  evidence  or  hay  tithe  having  been  taken  by  the  presumed  grantor. 
A  terrier  cannot  be  received  in  evidence,  unless  it  comes  from  the  pro- 
per repo8itory,(<;)  that  is,  the  registry  of  the  bishop  of  the  dioc^e:  but 
if  the  original  cannot  be  found  there,  it  seems(d)  that  a  copy  from  tbe 
parish  chest  would  be  admissible.     An  ancient  document,  in  ^e  na- 
ture of  a  terrier,  produced  from  proper  custody,  and  under  the  proper 
authority,  althougn  without  date,  and  signed  by  various  persons,  wiUioat 
designating  their  character,  has  been  holden(e)  to  be  suimissible.    An 
ancient  statement  concerning  the  payment  of  tithes  of  a  parish  by  a 

ePer  Lord  Harawkke^  3  Atk.  246. 
Per  Lord  Eldon,  Gh.,  in  WlnU  ▼.  LitU,  Zn\j,  1819. 
StockwtU  y.  r«rfy,  I  Yes.  117,  118,  per  Lord  Hardwkke^  Gh. 
ft)  SteeU  T.  JTofuu,  6  B.  A  A.  22 ;  Atkew  t.  FUibiMOfs  3  B.  A  Ad.  152. 
\a)  Pigott  v.  Bayley^  6  B.  &  G.  16,  LiitUdaU,  J.,  diflsent. 
[b)  Bayley  y.  Drwer^  1  A.  A  B.  449 ;  3  Ney.  k  M,  885. 
[e\  Atkim  v.  BattoHj  Owill.  140.  (d)  5L  C. 

[e)  ffaU  y.  Farmer^  2  Younge  4  GoU.  145. 
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modus,  signed  by  tlie  rector  for  the  time  being,  was  hoIden(/)  to  be 
evidence  against  a  succeeding  rector  as  an  admission  by  his  predecessor, 
although  it  was  found  among  the  title-deeds  of  a  land-owner  in  the  parish, 
and  although  a  terrier  was  produced  from  the  bishop's  registry,  which 
was  silent  as  to  the  modus. 

The  word  tithes(^)  in  ancient  documents  does  not  necessarily  import 
tithes  in  kind ;  but  may  mean,  according  to  circumstances,  either  tithes 
in  kind  or  a  money  payment  in  lieu  thereof. 

Verdict. 

If  the  verdict  be  riven  for  the  plaintiff,(A)  it  is  incumbent 
on  the  *jury  to  find  how  much  of  the  debt  demanded  by  the  ["^1817] 
declaration  is  due  to  the  plaintiff,  which  is  to  be  done  by  treb- 
ling the  value  of  the  tithe  subtracted.  The  plaintiff  shall  recover  ac- 
cording to  the  verdict ;{%)  hence,  where,  in  the  statement  of  the  treble 
value  of  the  tithe,  there  was  error  in  the  calculation,  and  the  plaintiff 
demanded  less  than  he  was  entitled  to ;  on  motion  in  arrest  of  judgment 
after  verdict,  an  exception  was  taken  on  the  ground  that  the  plaintiff, 
having  demanded  less  than  was  due,  ought  to  have  acknowledged  satis* 
faction  for  the  residue;  but  the  court  overruled  the  objection,  observing, 
that  the  demand  in  this  case  was  not  for  any  sum  certain,  as  in  an  ac- 
tion grounded  on  a  specialty,  but  only  for  so  much  as  should  be  given 
by  the  jury,  the  plaintiff  being  entitled  to  recover,  not  according  to  his 
demand,  but  according  to  the  verdict.  Where  it  was  found,  by  a  special 
Yerdict,(A;)  that  the  abbot  of  A.  was  seised  in  fee  of  certain  land,  and 
that  he  and  his  predecessors  held  the  land  discharged  of  tithe,  and  that 
he  had  granted  the  land  to  All  Soul's  College ;  it  was  holden,  that  the 
prescription  was  personal  to  the  abbot,  and  did  not  run  with  the  land, 
and  that  it  could  not  be  intended  to  be  a  discharge  by  a  real  composi- 
tion, it  not  being  so  pleaded,  nor  found  by  the  jury  to  be  so.  An  ac- 
tion on  this  statute  being  brought  by  the  party  grieved,  for  the  purpose 
of  trying  a  right,  and  being  more  beneficial  to  the  defendant,  than  to 
be  carried  into  the  spiritual  court,  is  not  considered  as  a  penal  action 
brought  by  a  common  informer.(Q  Consequently  a  new  trial  will  be 
granted,  where  it  is  clear  that  the  verdict  has  been  given  for  the  defend- 
ant against  the  weight  of  evidence,(9n)  although,  in  penal  actions,  the 
courts  will  not  permit  a  verdict  for  the  defendant  to  be  disturbed  on  this 
ground.(n) 

Costs. 
As  to  the  costs,  see  the  remarks  on  the  second  section,  ante,  p.  1800, 


(/)  Maddiaon  v.  JSTuttaU^  6  Bingh.  226.  {g)  Beck  v.  Bre€^  1  Gr.  k  J.  240. 

ih)  Degge,  6th  ed.  404. 

(t^  Pemberian  ▼.  Sheltan,  Gro.  Jac.  498 ;  2  Rol.  R.  54.  S.  C. 

:)  BolU  ▼.  AtkintoHf  1  L«y.  185. 
[I)  See  Earl  Spencer  y.  Swannellj  3  M.  ft  W.  154. 

[m)  UoUoway  y.  ffeicitt^  Trin.  13  Geo.  III.  10  MSS.,  Seijt.  Hill,  p.  339;  Lord  SeUea  y. 
PoweU,  6  Taant  297,  S.  P. 

(n)  Brook  q,  U  y.  Middletony  10  East,  268. 
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and  po9t,  nnder  tit.  <<  Judgment/'  aad  Btat  8  ft  4  WilL  lY.  e.  42, 8. 82, 
ante,  p.  40. 

Judgment. 

This  being  an  action  for  the  reoorerj  of  the  treble  value  of  the  titbee, 
where  the  single  yalne  was  not  recoverable  at  common  law, 
did  not  fall  within  the  stat.  of  Gloucester  ;(1)  the  *pluntil^ 
[*1318]  therefore,  was  not  entitled  to  recover  oosts  under  that  statute, 
consequently  the  judgment  formerlj  was  only  for  the  debt(tf) 
found  by  the  jury;  and  if  the  jury  upon  the  trial  had  given  costs  and 
damages,  it  was  incumbent  on  the  plaintiff  to  enter  a  remittitur,  aod 
take  judgment  for  the  debt  only  ;(j>)  but  an  alteration  has  been  made 
in  this  respect  by  stat.  8  ft  9  Will.  ill.  c.  11,  which  see,  emtSj  p.  1300. 
If  judgment  be  for  the  plaintiff  by  nil  dieitf  non  9um  infwrmatuiy  or 
upon  demurrer,(9)  the  judgment  may  be  entered  for  the  whole  debt  de- 
manded by  the  aeclaration.  So  if  the  issue  be  on  a  collateral  matt6r,(r) 
as  on  the  custom  of  tithine  or  discharge  by  Btatute,(t)  which  is  foand 
against  the  defendant,  and  the  defendant  hath  not  taken  the  nlnebj 

Srotestation,  he  shall  pay  the  value  expressed  by  the  plaintiff  in  Is 
edaration;  for  by  the  collateral  matter  pleaded  in  bar,  the  dedantioD 
is  confessed  in  the  whole.  If  the  action  be  brought  against  tiro  or  more 
defendants,(t)  aod  a  verdict  is  given  against  one  or  two  onlv  of  the  de- 
fendants, plaintiff  is  entitled  to  judgment  affainst  those,  althongh  tbere 
be  a  verdict  for  the  other  defendants.  It  is  expressly  provided,  that 
the  statute  of  jeofails,  16  ft  17  Oar.  11.  c.  8,  shall  extend  to  this  adioo. 


III.  Of  the  Stat.  6^7  Win.  IV.  e.  11,  far  the  Commutatum^fTiki 
in  England  and  Wale^,  amended  hy  Stat.  7  Will.  IV.  ^  1  Tict. 
<?.  69,o.  1818;  "-^  *•  '  "  ^' ^  ""  "  "  -...x^^-- 1/-- 
of  Titne$,  Stat. 

Oammutation  oj    ,  ^ ,  ^  «  -  - ,.. 

ing  the  AcUfcr  the  Oammutation  qfTUhee,  p.  1820. 

The  obiect  of  the  statute  6  ft  7  Will.  IV.  c.  71,  as  it  may  be  gatitf- 
ed  from  the  preamble,  is  to  amend  the  laws  relating  to  tithes  in  Eng- 
land and  Wales,  and  to  provide  the  means  for  an  adequate  compeDSi- 
tion  for  tithes,  and  for  the  commutation  thereof.  The  plan  pursued  for 
effecting  this  object,  is  to  convert  all  the  uncommuted  tithes  iDtoa«)n 
rent-charge,  payable  in  money,  according  to  the  value  of  fixed  qnanti- 

fo)  Go.  Ent  162,  a.,  3nd  od. 

tp)  See  Boffff  t.  Pmkevon,  Cro.  Jm.  YO,  where  this  mode  was  adopted. 

li)  Degge,  404.  (r)  CoHerdam'9  case,  cited  in  YdT.  W7. 

[«)  BawUay.  Broadkead^  Alejn,  88.  (t)  Styles,  317,  318. 


(1)  "  Where  a  statute  gives  damages  by  creation,  there  the  plaintiff  shall  reeoTtf  b« 


Hardr.  162. 


TITHB8.  1818 

ties  of  wheat,  barley,  and  oats,  as  ascertained  from  year  to  year  by  the 
average  price  for  the  seven  years  ending  at  the  preceding  Cfhristmas, 

^Sections  1  to  11  contain  regulations  relating  to  the  appoint- 
ment and  general  power  of  commissioners  and  assistant  com-  [*1S19] 
xnissioners  for  the  execution  of  the  act;  and  by  s.  2,  all  agree- 
ments and  awards,  and  other  instruments,  or  copies  thereof,  under  their 
seal,  are  to  be  received  in  evidence  without  furtner  proof;  and  no  agree- 
ment or  award  is  to  be  of  any  force,  unless  sealed  or  stamped  as  the 
act  directs.  Sections  12  to  16  relate  to  the  interpretation  of  the  act. 
Sections  17  to  31  provide  for  voluntary  agreements  for  a  rent-charge 
in  lieu  of  tithes  between  land-owners  and  tithe-owners.  The  act  treats 
the  commutation  as  consisting  of  two  separate  processes:  1st,  The  de- 
termination of  the  total  sum  to  be  paid  for  the  tithes  of  any  parish; 
2ndly,  The  apportionment  of  the  total  sum  among  the  dififerent  lands 
on  which  it  is  to  be  charged.  The  first  of  these  processes  may  be 
efifected,  Ist,  voluntarily ;  2ndly,  after  the  1st  of  October,  1838,  com- 
pulsorily.(te)  Sections  32  to  3d  regulate  the  mode  in  which  the  seoond 
of  these  processes  is  to  be  carried  into  efifect.  The  5  &  6  Vict.  c.  54, 
8.  2,  enacts,  that  any  parochial  agreement  for  the  payment  of  a  rent- 
charge  instead  of  tithes,  whether  made  before  or  after  the  passing  of 
the  act,  if  confirmed  by  the  commissioners,  shall  be  as  valid  as  if  made 
and  executed  before  any  proceedings  had  been  taken  towards  making  a 
compulsory  award,  and  shall  have  uie  efiect  of  making  null  and  void  all 
the  proceedings  towards  such  compulsory  award,  or  incident  thereto, 
except  so  far  as  the  same  shall  be  adopted  in  such  agreement.  Sections 
86  to  52  of  the  stat.  6  &  7  Will,  lY.  c.  71,  provide  for  the  commuta- 
tion on  the  supposition  that  no  voluntary  agreement  has  been  made.(l) 
By  the  49th  section,  nothing  in  this  act  shiul  revive  any  right  to  tithes, 
which  now  is,  or  hereafter  shall  be,  barred  by  any  law(a?)  in  force  for 
shortening  the  time  required  in  claims  of  modus  decimanai^  or  exemp- 
tion from  or  discharge  from  tithes,  or  for  the  limitation  of  actions  and 
suits  relating  to  real  property.  Sections  53  to  55,  and  58  to  68,  con- 
tain further  provisions  applicable  to  apportionment.  The  56th  and  57th 
sections,  which,  according  to  Mr,  White,  appear  to  have  been  misplaced, 
and  also  the  67th  section,  relate  to  the  conversion  of  the  money  rent- 
charge  into  a  com  rent-charge.  By  sect.  67,  lands  are  to  be  discharged 
from  tithes  from  the  Ist  of  January  next  following  the  con- 
firmation of  the  appointment,  and  the  rent-charge  *paid  in  ["^1320] 
lieu  thereof  on  the  1st  of  July  and  the  1st  of  January  in  every 
year;(v)  and  by  7  Will.  IV.  &  1  Vict,  c,  69,  s.  10,  it  is  enacted,  that, 
with  tne  first  payment  of  rent-charge  under  any  agreement,  shall  also 
be  paid  any  sum  which  shall  be  agreed  to  be  paid  in  consideration  of 


(«)  See  a  correct  Analysis  of  this  Aot,  by  J,  If.  Wliite,  p.  zvi. 
'xj  See  Stat  2  ft  3  WUl.  lY.  0.  100,  ante^  p.  1305. 
[y)  See  also  stat.  3  ft  4  Vict.  c.  16,  s.  13. 


! 


(1)  Where  a  claim  for  a  modus  has  been  decided  against  by  the  commissioners,  a 
di&rent  modus  for  the  same  lands  may  be  set  up,  unless  the  commissioners  have  mado 
their  final  award,  even  though  a  feigned  issue  under  the  46th  clause  be  pending,  fo  try 
the  yalidity  of  the  first  modus.  Barker  y.  TitJu  Commitnanertj  9  M.  ft  W.  129,  affirmed 
on  error  in  the  Exchequer  Chamber,  11  Id.  320.  See  £arl  of  Stamford  y.  JMmhar^ 
12  Id.  414. 
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the  time  (if  any)  which  may  interrene  between  the  termination  of  any 
preyiouB  agreement  or  composition,  and  the  time  at  which,  by  the  agree- 
ment for  commutation,  the  lands  shall  be  discharged ;  and  by  sect.  11, 
the  parties  to  a  parochial  agreement  are  empowered  to  agree  that  the 
lands  shall  be  discharged  from  the  1st  day  of  January  next  preceding, 
or  the  Ist  day  of  April,  July,  or  October  preceding  or  following  the 
confirmation  of  the  appointment,  instead  of  the  Ist  day  of  January 
next  following  the  confirmation*    And  by  stat.  8  &;  4  Vict.  c.  15,  a.  1^ 
in  every  case  where  an  annual  sum  by  way  of  rent-charge  shall  have 
been  fixed  in  any  parish  instead  of  the  tithes,  the  commissioners  are 
empowered  to  declare  lands  discharged  from  tithes  at  any  period  after 
the  confirmation  of  the  agreement  or  award,  and  before  the  confirma- 
tion of  the  apportionment,  upon  security  being  giyen  for  the  parent 
of  the  rent-charge.   By  stat.  5  &  6  Vict.  c.  54,  s.  11,  the  commissioners 
are  to  fix  the  same  half  yearly  days  of  payment  of  rent-charge  in  a 
parish  after  the  apportionment.     By  stat.  6  &  7  Will.  IV.  c.  71,  ss.  69 
to  71,  the  rent-charge  is  made  liable  to  parochial  and  county  rates,  and 
subject  to  the  same  incumbrances  and  incidents  as  tithe  before  the  act: 
these  rates  and  charges  were,  by  the  70th  section,  to  be  assessed  on  the 
occupier,  who  was  entitled  to  deduct  the  amount  thereof  from  his  rent; 
but  now,  by  stat.7  Will.  lY.  k  1  Vict.  c.  69,  s.  8,  the  assessment  may 
at  once  be  made  on  the  owner  of  the  rent-charge.    Section  71  of  the 
stat.  6  &;  7  Will.  IV.  c.  71  contains  a  proyision,  that  any  person  seised 
in  possession  of  an  estate  in  fee  simple  or  fee  tail  of  any  tithes,  or  rent- 
charee  in  lieu  of  tithes,  may  by  deed  or  declaration,  under  hand  and 
seal,  m  such  form  as  the  commissioners  shall  approve  and  confirm  under 
their  seal,  release,  assign,  or  otherwise  dispose  of  the  same,  so  as  the 
same  may  be  absolutely  merged  in  the  freehold  and  inheritance  of  the 
lands  on  which  the  same  shall  have  been  charged.     This  proyiaon  is 
extended  by  stat.  1  &  2  Vict.  c.  64,  s.  1,  to  any  person  or  persons  who 
either  alone  or  together  are  seised  of  or  have  tne  power  of  acquiring 
or  disposing  of  the  fee  simple  in  possession  of  any  tithes  or  rent-charge; 
and  by  s.  8,  where  tithes  and  the  lands  charged  therewith  are  settled  to 
the  same  uses,  the  tenant  for  life  may  cause  them  to  merge  in  the  land. 
These  Btatutes(z)  extend  to  land  of  copyhold  or  any  other  tenure.    A 
further  extension  of  the  merger  of  tithes  will  be  found  in  the  stat.  2  k 
8  Vict.  c.  62.     Section  72  of  the  stat.  6  4;  7  Will.  IV.  c.  71,  contaiw 
a  provision  for  future  alteration  of  the  apportionment;  by  virtue  of  Uiis 

provision,  any  land-owner  may  discharge  such  portion  as  he 
[*1821]  may  wish  to  sell,  ^provided  the  residue  of  his  land  left  charsed 

with  the  rent-charee  be  of  the  value  required  by  sect.  58,  thtt 
is,  three  times  the  value  of  the  rent-charge,  (a)  otat.  5  a  6  Vict.  c.  54, 
s.  14,  contains  further  powers  for  altering  apportionments.  By  stat.  6 
&  7  Will.  IV.  c.  71,  ss.  79  and  80,  if  any  tenant  of  lands  at  rack-rent 
dissent  from  paying  the  rent-charge,  the  landlord  may  take  the  tithes 
during  the  tenancy;  and  any  tenant  paying  the  rent-charge,  is  to  be 
allowed  the  same  in  account  with  his  landlord.  By  sect.  81,  when  the 
rent-charge  is  in  arrear  for  twenty-one  days,  the  person  entitled  thereto 
may  distrain,  after  ten  days'  notice;  but  only  two  years'  arrears  can  be 

(f)  1  A(  2  yict.  c.  64,  I.  4.  (a)  See  Btat  2  i^  3  yict  c.  62,  s.  2. 
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recovered:  and  by  sects.  82,  88,  if  rent-charge  be  in  arrear  for  forty 
days,  and  there  is  no  sufficient  distress,  a  judge  may  order  a  writ  to  issue 
to  sheriff  to  summon  a  jury  to  inquire  and  assess  arrears;  on  the  return 
of  the  inquisition,  a  wnt  of  habere  facias  possesiionem  may  issue,  under 
which  the  land  may  be  held  by  the  owner  of  the  rent-charffe,  till  the 
arrears  and  costs,  including  the  costs  of  cultiyation,  be  satisfied;  but 
not  more  than  two  years'  arrears  can  be  recovered.  If  the  half-yearly 
payments  of  the  rent-charge  under  this  statute  be  in  arrear  and  no 
sufficient  distress  be  found,  the  owner  of  the  rent-charge  may  recover 
such  arrear  for  a  period  not  exceeding  two  years,  by  assessment  and 
vrrit  of  habere  facias  possessionem,  under  sect.  82,  although  he  may 
not  have  attempted  to  levy  the  arrear  by  distress,  under  sect.  81,  at  the 
end  of  each,  or  any  but  the  last  of  the  half-years;  and  although  at  the 
end  of  one  or  more  ef  such  previous  half-years  there  may  have  been  a 
sufficient  distress  for  the  amount  then  due.(()  Section  84  provides  for 
the  case  of  Quakers.  By  sect.  86,  the  provisions  of  stat.  4  &  5  ^11. 
rV.  c.  22,  and  11  Geo.  II.  c.  19,  (for  which  see  antCy  p.  626,)  shall  ex- 
tend to  all  rent-charges  payable  under  this  act.  By  sect.  89,  this  act 
shall  not  affect  any  right  to  any  tithes  which  shall  have  become  due 
before  the  commutation.  By  sect.  90,  this  act  is  not  to  extend  to  any 
of  the  following  matters,  except  by  special  agreement:  1.  Easter  offer- 
ings, mortuaries,  and  surplice  fees.((;)  2.  Tithes  of  fish  or  of  fishing. 
S.  Personal  tithes,  except  mills.  4.  Mineral  tithes.  5.  Tithes  in  the 
City  of  London.  6.  Permanent  rent-charge  or  payment  in  lieu  of 
tithes  on  houses  or  lands  in  any  city  or  town,  under  any  custom  or 
private  act.  7.  Lands,  of  which  the  tithes  are  already  perpetually 
commuted  or  extinguished  by  act  of  parliament.  By  stat.  5  &  6  Vict. 
c.  54,  s.  6,  neater  facilities  are  ffiven  for  exchanging  lands  for  rectorial 
or  vicarial  tithes.  By  sect.  7,  the  tithe  commissioners  have  the  power, 
if  they  think  fit,  to  confirm  old  agreements  for  giving  lands  or  money, 
or  both,  instead  of  tithes  or  glebe  or  commonable  or  other  rights  or 
easements. 


♦CHAPTER  XXXIX.  [*I322] 

TRESPASS. 

L  In  what  Gasbs  an  Aotion  of  Tbbspass  mat  bb  maintainbd. 

p.  1822. 
n.  Whbbb  Tbbspass  cannot  bb  maintainbd.   p.  1828. 
IIL  Ojf  thb  Dbolabation.    p.  1882. 
lY.  Of  the  Plbadings,  and  hbbein  of  the  new  Rules,   p.  1884. 

1.  Of  the  Plea  of  Not  auiUy.  p.  1884. 

2.  Accord  and  Sati^actian*  p*  1886. 

(h)  In  the  matter  of  the  Gamberwell  Rent-charge  Allotment,  4  Q.  B.  161 ;  3  G.  ft  D. 
365. 

(e)  See  stat.  2  ft  3  Vict.  c.  62,  b.  9. 
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3.  Liberum  Tenementum.   p,  1837. 

4.  Estoppel,   p.  1339. 

5.  License,   p.  1340. 

6.  Process,    p.  1343. 

7.  Might  of  Common,   p.  1344. 

8.  Bight  of  Way.  p.  1344. 

9.  Tender  of  Amends,  p.  1350. 
V.  Evidence,    p.  1351. 

YL  D^iMAGES.    p.  1352.    Costs.  .  p.  1353. 


I.  In  uhat  Cases  an  Action  of  Trespass  may  he  maintained. 

The  laud  of  every  owner  or  occupier  is  inclosed  and  set  apart  finom 
that  of  his  neighhour,  either  by  a  visible  or  tangible  fence,  as  one  fidd 
is  separated  from  another  by  a  hedge,  wall,  &c.,  or  by  an  ideal  invisible 
boundary,  existing  only  in  the  contemplation  of  law,  as  when  the  land 
of  one  man  a<^oms  to  that  of  another  in  the  same  open  or  commoii 
field.     Hence  every  unwarrantable  entnr  upon  the  land  of  another  is 
termed  a  trespass  by  breaking  his  close.fl)    The  form  of  acti<m  which 
the  law  has  prescribed  for  this  injury  is  an  action  of  trespass  vi  et  arrnk 
quare  clausum  fregit^  in  which  the  plaintiff  may  recover  a  compensa- 
tion in  damages  for  the  injury  sustamed.    Although  the  words  of  die 
writ  are  quare  clausum  freffit,  yet  it  has  been  adjudged,  is 
[*1323]   many  instances  where  the  plaintiff  *had  not  an  interest  in  die 
soil,  but  an  interest  in  the  profits  only,  that  trespass  m^t 
be  maintained,  and  this  form  pursuea.     Hence,  it  was  holden,(a)  that 
the  grantee  or  patentee  of  the  king  de  herba^io  forestse,  might  main- 
tain trespass  against  anv  person  who  consumed  or  destroyed  the  gnsa^ 
and  that  the  writ  should  be  quare  clausum  fregit.     So  where  plaintiff  is 
entitled  to  the  vesture  of  land,(()  that  is,  corn,  grass,  underwood,(^) 
and  the  like.(2)     So  where  plaintiff  had  an  exclusive(3)  right  of  cut- 
ting turves  in  a  moss:  although  the  manor  in  which  the  moss  was  situ- 
ate belonged  to  another.(<2)f4)    So  if  it  is  agreed  between  J.  S.,(e)  and 
the  owner  of  the  soil,  that  J.  S.  shall  plough  and  sow  the  ground,  and 

(a)  Dyer,  285,  b.  pi.  40.  (6)  1  Inst.  4  b. 

{e)  Moor.  355,  pi.  483.  (J)  WUwn  t.  Maekr^tk,  3  Burr.  18S4 

(0)  WiUk  T.  HcM,  per  Powdl^  J.,  at  Wells,  1700,  Salk.  MSS. ;  BuU.  N.  P.  85. 

(1)  One  who  stands  on  his  own  land,  and  with  stones  or  sticks  breaks  his  neig^boc^ 
house,  is  guilty  of  trespass  quare  clautumfregU,    Premlt  y.  CltijfUm^  5  Monr.  4. 

(2)  See  Awtin  t.  Sawyer ^  9  Cow.  39. 

(3)  <<To  maintain  trespass,  it  is  essential  that  the  plaintiff  should  have  ezeluslTe  pot- 
session  at  the  time  of  the  injury  committed.  Hence,  trespass  will  not  lie  for  enterisf 
into  a  pew  or  seat  in  a  church,  because  the  plaintiff  has  not  exclusive  pniBBi!Wtnn,tke 
possession  of  the  church  being  In  the  parson."  Per  BnUer^  J.,  1  T.  B.  430.  See  pmii 
1326,  note  (2).  The  proper  form  of  action  for  this  injury  is  an  action  of  trespass  ontbe 
case ;  to  support  which,  the  plaintiff  must  prove  a  right,  either  by  a  frculty  or  by  pre- 
scription, which  supposes  a  faculty  haying  been  formerly  granted.  For  the  law  on  tini 
subject,  see  anU^  1129. 

(4)  Where  a  tenant  is  entitled,  after  the  determination  of  his  tenancy,  to  the  emble- 
ments, he  may  maintain  trespass  against  the  landlord  for  forcibly  preventing  bis  takisi 
them  away.    Stewart  v.  Doughty^  9  Johns.  Bep.  108. 
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that  in  conBideration  thereof,  J.  S.  shall  give  the  owner  of  the  soil  half 
the  crop,  J.  S.  may  maintain  trespass  for  treading  down  the  oorn.(l) 
So  if  a  meadow  be  divided  annually  among  certain  persons  by  lot^  then 
after  the  several  portion  of  each  person  is  allotted,  each  is  capable  of 
maintaining  an  action  of  trespass  quare  elausum  f regit;  for  each  has 
an  exclusive  interest  for  the  time.(/)  The  plaintiff,  on  the  6th  of  June, 
1804,(^)  agreed  with  the  defendant  for  the  purchase  of  a  standing  crop 
of  mowing  grass,  then  growing  in  a  close  of  defendant's.  The  grass 
"was  to  be  mowed,  and  made  into  hay,  by  the  plaintiff;  but  the  time 
at  which  the  mowing  was  to  begin  was  not  fixed.  Possession  of  the 
close  was  retained  oy  the  defendant.  Before  the  plaintiff  had  done 
any  act  towards  carrying  the  agreement  into  effect,  the  defendant 
refused  to  complete  the  agreement,  and  sold  the  grass  to  another  per- 
son, whom  he  directed  to  cut  and  carry  away  the  same.  Trespass  qiuire 
claiMum  fregit  was  brought,  stating  in  the  declaration  that  the  dose 
vras  in  the  possession  of  the  plaintiff.  Lord  Ellenhoraughy 
0.  J.,  said,  that  as  *the  plaintiff  appeared  to  have  been  en-  ["^13243 
titled,  (if  entitled  at  all  under  the  agreement  stated,)  to  the 
exclusive  enjoyment  of  the  crop  growing  on  the  land,  during  the  proper 
period  of  its  full  growth,  and  until  it  was  cut  and  carried  away,  he 
might,  in  respect  of  such  exclusive  right,  maintain  trespass  against  any 

Jerson  doins  the  acts  complained  of,  according  to  the  authority  of  1 
Dst.  4  b. ;  Fitz.  Abr.  Tres.  149,  and  Bro.  Abr.  Tres.  278,  and  WiUon 
V.  Machreihy  8  Burr.  1826.  But  the  court  were  of  opinion,  that  as  the 
agreement  was  by  parol,  it  was  competently  discharged  by  parol  while 
it  remained  executory,  and  that  on  this  ground  the  plaintiff  was  not 
entitled  to  recover.  Where  trees  are  excepted  in  a  lease,  the  land  on 
-which  they  grow  is  necessarily  excepted  also ;  consequently,  if  the  ten- 
ant cut  down  the  trees,  the  landlord  may  maintain  trespass  for  break" 
ing  his  close  and  cutting  down  the  trees.  (A)  The  property  in  bushes(t) 
is  in  the  tenant,  even  where  they  are  cut  down  by  a  stranger.  If  a  tree 
grows  near  the  confines  of  the  land  of  two  parties,  so  that  the  roots 
extend  into  the  soil  of  each,  the  property(i)  in  the  tree  belongs  to  the 
owner  of  that  land  in  which  the  tree  was  first  sown  or  planted.  Where 
two  adjacent  fields  are  separated  by  a  hedge  and  ditch,  the  hedge  primd 
JaeU  belongs  to  the  owner  of  the  field  in  which  the  ditch  is  not.  If 
there  are  two  ditches,  one  on  each  side  of  the  hedge,  then  the  owner- 
ship of  the  hedge  must  be  ascertained  by  proving  acts  of  ownership.(Q 
The  rule  about  ditching  is  this:(m)  a  person,  ma&ng  a  ditch  cannot  cut 


! 


(/)  See  Cro.  Eliz.  421.  {g)  Crosby  y.  Wadttporthj  6  East,  602. 

(A)  EolU  T.  Roek^  Somerset  Samm.  Ass.,  2  Geo.  U.,  per  Prohyn^  J.,  MSS. 

t)  Berriman  t.  Peacock,  9  Bingh.  384. 

k)  Holder  ▼.  Coatea^  1  M.  ik  Malk.  112,  per  LUtUdaU,  J. 
(l)  Per  Bayley,  J.,  ia  Ouy  r,  Wat,  Somerset  Smm.  Ass.  180S. 
(m)  Per  Lmwrenee,  J.,  in  VowUa  y.  MUUr,  3  Taant.  138. 

(1)  In  such  case  the  owner  is  not  jointly  concerned  in  the  growing  com,  bat  is  to  have 
half  after  it  is  reaped,  by  way  of  rent,  which  may  be  of  other  things  than  money; 
althongh,  In  1  Inst.  142,  it  is  said,  it  cannot  be  of  the  profits  themselves.  But  that,  as 
it  seems,  must  be  understood  of  the  natural  profits.  Bull.  N.  P.  85.  See  FooU  v.  Col* 
9m,  3  Johns.  Rep.  216,  that  the  owner  of  the  soil  and  the  grower  of  the  crop  may  join  in 
the  action.  It  was  there  holden,  that  their  property  was  joint,  and  that  the  owner's 
share  was  not  to  be  considered  as  rent. 
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into  his  neighbour's  soil,  but  nsually  he  cats  it  to  the  yerj  extremity  of 
his  own  land ;  he  is  of  course  boond  to  throw  the  sofl  which  he  digs  out, 
npon  his  own  land,  and  often,  if  he  likes  it,  he  plants  a  hedge  on  the 
top  of  it;  therefore,  if  he  afterwards  cut  beyond  the  edge  of  the  ditch, 
which  is  the  extremity  of  his  land,  he  cuts  into  his  neighbour's  hnd, 
and  is  a  trespasser:  no  rule  about  four  feet  and  eight  feet  has  anything 
to  do  with  it.  He  may  cut  the  thing  as  much  wider  as  he  wiD,  if  he 
enlarges  it  into  his  own  land. 

The  rule,  that  waste  land  near  a  highway  is  to  be  presumed  primd 
facie  to  belong  to  the  owner  of  the  land  next  adjoining,  is  not  confined 
to  a  case  where  the  owner  of  that  land  is  a  n*eeholder,  but  extends 
equally  to  cases  where  the  owner  is  a  copyholder  :(n)  but  in  either  case 
evidence  may  be  given  to  rebut  the  presumption.  The  common  user  of 
a  wall  separating  adjoining  lands,  belonging  to  different  owners,  is 
prima  facie  evidence  that  the  wall  and  the  land  on  whidi  it 
[*1825j  stands  belong(o)  to  the  owners  of  adjoining  lands  in  ^eqosl 
moieties  as  tenants  in  common.  Sectis^  where  the  quantity  rf 
land,  which  each  party  contributesQ?)  is  known,  and  the  wall  bdlt  at 
the  joint  expense  of  the  two. 

The  action  of  tre8pas8(g)  quare  claumm  f regit  is  a  local  action.(rXl) 
Hence,  where  trespass  was  brought  for  entering  the  plaintiff's  house  in 
Canada;  it  was  holden,  that  the  action  coSd  not  be  maintained; 
Bullet^  J.,  observing,  ^*  It  is  now  too  late  for  us  to  inquire  whether  it 
were  wise  or  politic  to  make  a  distinction  between  transitory  and  local 
actions ;  it  is  sufficient  for  the  courts,  that  the  law  has  settled  the  dis- 
tinction, and  that  an  action  quare  claruum  f regit  is  local.  We  may  tiy 
actions  here,  which  are  in  their  nature  transitory,  though  arisins  oot  of 
a  transaction  abroad,  but  not  such  as  are  in  their  nature  local. '  The 
action  of  trespass  t;t  et  armi%  is  termed  a  possessory  action,  to  £stm- 

giish  it  from  those  actions  in  which  the  plaintiff  must  show  a  title, 
eing  founded  on  an  injury  to  the  possession,  it  is  essential  that  the 
plaintiff  should  be  in  the  actual  possession  of  the  close  at  the  time  whoi 
the  injury  is  committed  ;(2)  but,  as  against  a  stranger  or  wrone-doer,  it 
is  immaterial  whether  such  possession  be  founded  on  a  good  title  or 
not.(a)(3)    Even  a  tortious  possession  will  support  trespass  against  a 

(n)  Do€  d.  Pting  T.  Peartey,  Y  B.  A(  G.  304.    Se«  Dm  d.  Barrett  y.  JToiip,  2  Bingt  1^- 
0.  102,  antej  p.  757. 

(o)  Cubitt  T.  Porter,  8  B.  &  G.  257;  recognised  in  Bradbu  ▼.  Ckriff*  So^itatjilLk 
Or.  714 ;  Wiltshire  v.  Sidford,  lb.  259,  n. 

(p)  Mattt  Y.  Jffatpkint,  5  Taunt.  20. 

(q)  DouUon  v.  MattJiewt  and  another,  4  T.  R.  603. 

r(  But  see  Btat.  3  &  4  Will.  IV.  c.  42,  s.  22,  ante,  p.  617. 

[«)  See  Dent  v.  Oliver,  Gro.  Jac.  123. 


(1)  See  Dungeton  t.  Jeffereon,  1  Brock.  203. 

(2)  The  owner  of  wild  land  is  held  to  be  in  pouession  so  as  to  maintain  trespaif,iiBt3 
an  adverse  possession  is  clearly  made  out.  Mather  v.  Trimty  Churth,  3  S.  a  R.  513; 
and  see  StambaughY.  ffoHobaugh,  10  Id.  357;  OanUdmg  ▼.  Prince,  2  Kott  k  M*Cori| 
138.  Possession  of  a  farm  draws  to  it  possession  of  woodland  onenelosed,  and  tRfptf 
lies  for  destroying  timber  thereon.  Penn  v.  PruUm,  2  Rawle,  14;  Moiehm  t.  (Teorfs^,!^ 
Wend.  239. 

(3)  See  Calome  v.  CoUey,  2  N.  Hamp.  R.  67;  WmdeU  v.  Blmchard,  lb.  456;  C^^* 
Thornton,  6  Rand.  8 ;  Truee  v.  Old,  lb.  666. 
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inrong-doer.(l)  The  plaintiff  declared  in  trespass  upon  his  possession  ;{t) 
defendant  made  title,  and  ^ave  colour  to  the  plaintiff;  plaintiff  repliea 
de  injufid  Budpropridy  and  traversed  the  title  set  out  hy  the  defendant; 
and  upon  demurrer,  on  the  authority  of  Q-o%lin  v.  WilUamSy  P.  5  Geo.  I., 
the  court  held  this  a  good  replication ;  for  it  lays  the  defendant's  title 
out  of  the  case,  and  then  it  stands  upon  the  plaintiff's  possession,  tohieh 
is  enough  against  a  tprong'doer,{u)  and  the  plaintiff  need  not  reply  a 
title.  In  like  manner  it  was  holdeny(x)  that  plaintiff  in  possession  of 
glebe  land  under  a  lease,  void  by  stat.  13  Eliz.  c.  20,  by  reason  of  the 
rector's  non-residence,  mieht  maintain  trespass  against  a  wrong-doer. 
Sy  induction  the  parson  is  put  into  possession  of  a  part  for  the  whole, 
and  may  maintain  an  action  for  a  trespass  on  the  glebe  land,(^)  although 


i 


i)  Cory  y.  Holiy  Str.  1238;  11  Kast,  TO,  n. 

u)  Holmes  t.  ^ewlandty  11  A.  ft  E.  52.  (x)  Cfrahatn  T.  Peat,  1  East,  244. 

(y)  Bulwer  t.  Bulwer,  2  B.  ft  A.  470. 

(1)  PosseBsion  in  plaintiff  u/yrtma  faeie  evidence  of  freehold.  WUlard  t.  Warren,  17 
Wend.  267.  See  Mantetter  y.  Corydl,  4  Leigh,  325.  Trustees  de  facto  of  a  religions 
society,  whether  incorporated  or  not,  maj-  sue  in  trespass  for  an  injury  to  the  meetlng- 
boQse.  Cheen  y.  Body,  9  Wend.  414.  The  qualified  possession  which  by  law  the  pre- 
sident and  trustees  of  an  incorporated  town  haye  in  the  streets,  does  not  authorize  tres- 
.pass  quar^  el,fregit.  Conner  y.  New  Albany,  1  Blackf.  88.  It  lies  by  a  party  in  posses- 
sion under  a  parol  contract  against  the  owner.     Wilber  y.  Paine,  1  Ohio,  118. 

To  maintain  an  action  of  trespass  quare  eknuum,  there  must  be  a  possession  and  a  right 
to  that  possession.  AutUn  y.  Sawyer,  9  Cow.  39 ;  Brandon  y.  Orimke,  1  N.  ft  M.  356 ; 
A.ddleman  y.  Way,  4  Yeates,  218;  Chatham  y.  Bramerd,  11  Conn.  60;  Torrenee  y.  Irvine, 
2  Teates,  210;  Wheeler  y.  Hotehkin,  10  Conn.  225;  Skinner  y.  JlfDoweU,  2  N.  ft  M.  68; 
Tnue  y.  Old,  6  Rand.  556;  Cooke  y.  Thornton,  lb.  8;  Shenkr.  Mut^ford,  2  Browne,  106; 
JSiyelow  y.  Lehr,  4  Watts,  377;  Campbell  y,  Arnold,  I  Johns.  511;  Kempton  y.  Cook,  4 
Pick.  305;  Wickham  y.  Freeman,  12  Johns.  183;  Stuyveeant  y.  Tompkint,  9  Id.  61;  Wal" 
ton  y.  Clarke,  4  Bibb,  216;  Pearton  y.  Daneby,  2  Hill,  (S.  C.)  466;  Begge  y.  Thompeon,  2 
Ham.  95;  Norwood  y.  Shipley,  1  Bar.  ft  J.  295;  Tbmiinson  y.  Rizer,  2  Id.  444;  Rhodet  y. 
£vneh,  3  M'Cord,  66 ;  Taylcr  r.  Towneend,  8  Mass.  411 ;  Shqtard  y.  Prait,  15  Pick.  32. 

A  constructiye  possession  is  sufiBcient  to  maintain  trespass.  Davie  y.  Clancy,  3  M'Cord, 
422 ;  Btdkley  y.  Dolbeare,  7  Conn.  233.  Where,  therefore,  a  person  had  carried  away 
trees  upon  land  occupied  by  a  tenant  after  such  trees  were  seyered  from  the  soil,  it  was 
held,  that  the  general  property  of  the  trees,  after  seyerance,  was  in  the  owner,  and  that 
he  might  maintain  trespass  for  the  same.  lb.  WilUamsY,  Lewis,  3  Day,  498;  Oambling 
▼.  Prince,  2  N.  ft  M.  138.  But  see  Maggoner  y.  Corlew,  Cooke,  246.  Possession  by  an 
agent  is  sufficient,  but  possession  by  a  tenant  is  not.  The  tenant  may  maintain  this 
action.    Davis  y.  Clancy,  3  M'Cord,  422. 

Possession  alone,  although  for  a  less  time  than  twenty  years,  is  sufficient  to  support 
this  action,  excepting  against  one  exhibiting  a  legal  title.  Moore  y.  Moore,  8  Shep.  350 ; 
Myrick  y.  Bishop,  1  Hawks,  485;  Richardson  y.  Merrill,  7  Miss.  333;  Webb  y.  Sturtevant^ 
1  Scam.  181.  But  constructiye  possession  is  not  sufficient.  lb.  AliUr,  in  North  Caro- 
lina.    Qraham  y.  Houston,  4  Dey.  232. 

Trespass,  qtuire  clattsum,  can  be  maintained  only  by  the  tenant  in  possession.  BartleU 
y.  Perkins,  1  Shep.  87 ;  Holmes  y.  SeeUy,  19  Wend.  507.  The  plaintiff  must  haye  either 
a  title  or  exclusiye  possession,  and  there  must  be  no  adyerse  possession  in  any  other 
person.  Cong,  Society  y.  Baker,  15  Verm.  119.  Any  person  in  the  actual  possession  of 
land,  though  without  any  other  title,  may  maintain  this  action  against  a  stranger. 
Barnstable  y.  Thatcher,  3  Met  239.  But  not  against  the  owner,  or  a  person  haying  a  con- 
current possession.    lb. 

One  who  shows  title  in  himself  may  maintain  trespass  quare  clausum,  for  a  trespass 
upon  yacant  and  wild  lands,  although  he  has  neyer  had  actual  possession  either  by  for- 
mal entry  or  occasional  occupancy,  his  title  giving  him  the  constructiye  possession. 
MOran  v.  Bookman,  3  Hill,  (S.  C.)  265.  A  party  who  has  title  to  lands  may  maintain 
trespass,  although  not  in  the  actual  possession,  against  another  not  in  actual  possession 
of  the  premises.  Either  actual  or  constructive  possession  is  sufficient  to  support  tres- 
pass.   Leadbetier  y.  Fitzgerald^  1  Pike,  448 ;  WUson  ▼.  Bushnell,  lb.  465. 
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he  has  not  taken  actual  possession  of  it.  The  contractors  for  making 
a  navigable  canal  having,  with  the  permission  of  the  owner  of  the  soil, 
erected  a  dam  of  earth  and  wood  upon  his  close,  across  a  stream  there, 
for  the  purpose  of  completing  their  work*  have  a  possession  sufficient  to 
entitle  them(z)  to  maintain  trespass  against  a  wrong-doer.  Where 
wood-lands,  and  the  timber  thereon,  belonged  to  the  crown,  and  the 
plaintifi(a|  paid  a  nominal  rent  to  the  crown  for  the  privilege  of  shoot- 
ing the  game,  and  it  appeared  that  a  person,  bj  leave  from 
[*1326]  *him,  cut  and  took  awaj  the  grass  from  the  sides :  it  iras 
holden,  that  although  he  took  no  legal  estate  from  the  crown 
for  non-compliance  with  the  stat.  1  Ann.  c.  7,  s.  5,  and  could  not*ther^ 
fore  have  maintained  ejectment,  nor  even  have  retained  possession  u 
against  the  crown,  vet  that  he  might  maintain  trespass  against  a  partj 
having  no  title,  and  a  wrong-doer ;  held  also,  that  payment  of  the  rent, 
the  exercise  of  the  privilege  of  shooting  over  the  land,  and  the  cutting 
of  the  grass  by  the  plaintiff's  permission,  was  sufficient  evidence  to  go 
to  a  jurv,  and  for  them  to  fina  that  he  was  in  the  actual  possession  of 
all  but  the  trees.  It  seems  that  the  plaintiff  could  not  have  been  treated 
by  the  crown  as  an  intruder.  If  a  man  be  disseised,  after  his  re-entiy 
he  may  have  an  action  of  trespass  aeainst  the  disseisor  for  any  tnsfaa 
done  by  him  after  the  disseisin  ;{b)  for  by  his  re-entry  his  possession  ia 
restored  ab  initio»CL\  If  he  who  nas  the  right  to  land  enters,  he  tht^ 
acquires  the  lawlul  possession,  and  may  maintain(<;)  trespass  against 
any  person  who  bein^  in  possession  at  the  time  of  his  entry,  wrongfallj 
continues  upon  the  land ;  and  a  lessor,  having  entered  at  the  expira- 
tion of  the  term,  may  sue  in  trespass  persons  claiming  under  the  late 
tenant  as  well  as  the  late  tenant  himself  ;(i)  but  where  a  tenant  remains 
in  possession  after  the  expiration  of  his  term,  the  landlord  is  not  jostified 
in  expelling  him  by  force,  in  order  to  regain  posse8sion.(e)  It  is  not 
necessary  that  the  party  who  makes  the  entry  should  declare  that  he 
enters  to  take  possession :  it  is  sufficient,  if  he  does  any  act  to  show  his 
intention.(2) 

(x)  Dyion  v.  CoUick,  5  B.  &  A.  600. 

(a)  Harper  y.  Charlesicorth^  4  B.  A  C.  574.         (6)  2  Rol.  Abr.  554,  pi.  5. 

(c)  Butcher  v.  Butchery  1  B.  k  C.  399,  recognizing  Taunton  t,  CM^ar,  7  T.  B.  432;  «<«> 
p.  677. 

(d)  Hey  v.  Moorhoute^  6  Bingh.  N.  G.  52,  recognizing  Butcher  ▼.  Butcher. 

(e)  Newton  ▼.  Harland,  1  M.  A  Or.  644;  1  Scott's  N.  R.  474. 

(1)  Where  one  is  in  possession,  under  a  writ  of  restitution,  awarded  on  a  conncuoa 
for  a  forcible  entry  and  detainer,  by  a  court  having  jurisdiction,  if  the  proceedings  « 
set  aside  for  irregularity,  he  becomes  a  trespasser  ab  initio  by  relation,  and  is  wiiwcnw« 
for  the  damages.  But  a  person  who  entered  by  a  license  from  him  is  not  a  tresp**^» 
for  the  doctrine  of  trespass  by  relation  will  not  be  extended  to  the  injury  of  straBgtf*. 
Cate  y,  De  Goes,  3  Caines'  Rep.  261  j  Van  Brunt  v.  Schenck,  11  Johns.  Rep.  377.  Ifecc 
enters  a  house  by  license  and  commits  an  unlawful  act  after  his  entry,  he  is  not  a  tref- 
passer  ab  initio,  Allen  v.  Crofoot,  6  Wend.  606.  Aliter,  if  authority  is  given  by  law-  ^^ 
The  purchaser  of  lands  sold  on  partition  is  not  liable  in  trespass  for  acts  done  wbiletae 
decree  was  in  force.     Dabney  v.  Manning^  3  Ohio,  324. 

(2)  A  disseisee,  after  recovering  possession,  may  maintain  trespass  against  '^^-^^^^ 
or  his  servants,  or  a  stranger  acquiring  title  from  disseisor.  Morgan'^.  Varick,  ^  "«'•'- 
587.  Trespass  does  not  lie  for  the  crops  by  purchaser  of  the  land  at  sheriff's  sale?  uaw 
possession  is  obtained.  Beggey.  Thompson,  1  Ohio,  298.  A  tenant  who  was  dispo^f?^ 
under  execution  in  ejectment,  and  afterwards  restored  to  possession  by  writ  of  resure* 
tion,  may  maintain  trespass  gu.  el.  fre.  for  an  intermediate  injury  against  the  l6S^  * 
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By  the  common  law,  he  that  agrees  to  a  trespass  after  it  is  done,  is 
no  trespasser,  unless  the  trespass  is  done  to  his  ase(/)  or  for  his  henefit, 
and  then  his  agreement  subsequent  amounts  to  a  command ;  for,  in  this 
case,  amnis  ratihabitio  retrotrahitwr  et  mandate  cequiparatur.  But  it 
is  otherwise,  if  Ihe  trespass  be  not  done  to  his  use.  A.  havinff  know- 
ingly received  from  B.  a  chattel,  (which  B.  has  wrongfully  seized,)  upon 
demand  refused  to  give  it  back  to  the  owner;  there  was  not  any  proof 
that  the  seizure  was  to  A.'s  use ;  it  was  holden,(^)  that  A.  was  not  a 
joint  trespasser  with  B.  That  an  act  done  for  another  by  a  person  not 
assuming  to  act  for  himself,  but  for  such  other  person,  though  without 
any  precedent  authority  whatever,  becomes  the  act  of  the  principal,  if 
subsequently  ratified  by  him,  is  the  known  or  well  established  law.  In 
that  case  the  principal  is  bound  bv  the  act,  whether  it  be  for  his  detri- 
ment or  his  advantage,  and  whether  it  be  founded  on  a  tort  or  a  con- 
tract, to  the  same  extent  and  with  all  the  conseqaences  which 
follow  from  the  *8ame  act,  if  done  by  his  previous  authority.  (A)  [*1827] 
Although  every  person  has  of  common  right  a  liberty  of 
coming  into  a  public  market  for  the  purpose  of  baying  and  selling,(t) 

Jet  he  has  not  of  common  right  a  liberty  of  placing  a  stall  there,  but 
e  must  acquire  such  liberty  by  a  compensation,  which  is  called  stallage. 
Hence  trespass  may  be  maintained  by  the  owner  of  the  soil  against  a 
person  who  unlawfully  places  a  stall  in  the  market.  The  authority  of 
the  preceding  case  was  recognized  in  the  Mayor ^  ^c,  of  Norwich  v. 
Swann^  2  Bl.  R.  1117 ;  where  it  was  holden,  that  trespass  would  lie 
for  setting  tables  in  a  market-place  for  the  sale  of  goods  without  leave 
of  the  owner  of  the  soil.  The  lord  or  owner  of  the  soil  may  maintain 
trespass  against  a  commoner,(A;)  who  is  guilty  of  an  entry  on  the  com- 
mon, for  the  purpose  of  chasing  the  conies  there :  for  the  commoner 
can  justify  an  entry  merely  for  the  purpose  of  using  his  common.(l) 

Tenants  in  common  ought  to  join  in  trespass  qtuzre  claumimf regit; 
for  if  one  tenant  in  common  bring  trespass  qu,  cL  fr.  without  his  com- 
panion, it  may  be  pleaded  in  abatement.  (Q  In  trespass  vi  et  armis  for 
taking  and  carrying  away  goods,  it  is  not  essentially  necessary  that  the 

(/)  4  Inst.  317,  cited  by  Parke,  J.,  4  B.  ft  Ad.  616. 
Iff)  Wilson  y.  Barker  and  Mitchell^  4  B.  ft  Ad.  614. 

(A)  Per  Tindal,  G.  J.,  delivering  judgment  of  the  court,  in  WiUon  v.  Tummmg,  6  Scott's 
N.  R.  902. 

(t)  Mayor,  ^c,  of  Northampton  v.  Ward,  2  Str.  1238;  1  Wils.  107. 
{k)  ffadetden  V.  Chyuell,  Cro.  Jac  196. 
(I)  Comjns's  Dig.  Abatement,  (E.  10.) 


plaintiir  and  his  agents,  bat  not  against  a  stranger  who  came  into  possession  bona  fide, 
and  bj  title  firom  die  lessor.    Bacon  v.  Sheppard,  6  Halst.  197. 

(1)  The  owner  of  a  fee  of  a  highway  may  maintain  trespass  for  any  exclusive  appro- 
priation of  the  soil.  Except  the  easement  to  which  the  public  is  entitled,  he  has  the 
whole  property  in  the  road.  Cortilyou  y.  Van  Brundt,  2  Johns.  Rep.  367 ;  Adams  t. 
JSmtrwn,  6  Pick.  67 ;  BoUing  ▼.  Mayer,  3  Rand.  663;  Babeock Y.Lamb,  1  Oow.  238.  The 
owner  of  land  through  which  a  road  passes,  may  sue  in  trespass  for  an  appropriation  of 
the  soil,  of  the  road.  OidneyY,  Earl,  12  Wend.  98.  Though  a  turnpike  corporation  has 
only  an  easement,  yet  it  may  make  any  use  of  the  land  necessary  for  the  enjoyment  of 
the  firanchlse.     Tucker  t.  Tower,  9  Pick.  109. 

Trespass  lies  against  a  tenant  at  will  for  Yolnntary  waste,  as  cutting  timber;  for  the 
ii^ury  amounts  to  a  determination  of  the  tenancy.  PhiU^e  y.  Covert,  7  Johns.  Rep.  1 ; 
S^ffren  y.  Tnoneend,  9  Id.  36. 
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plaintiff  should,  at  the  time  when  the  act  was  done  whieh  constitates 
the  trespass,  hare  the  actual  possession  of  the  thing  which  is  the  subject- 
matter  of  the  trespass :  it  is  sufficient,  if  he  has  a  constructiye  posseasion 
in  respect  of  the  right  beinff  actually  Tested  in  him.     Henoe,(m)  if  a 
lord  be  entitled  to  a  waif  and  estraj,  within  his  manor,  he  may,  before 
eeiiure,  maintain  trespass  against  a  stranger  who  shall  take  away  the 
waif  or  estray ;  for  tne  right  is  in  the  lord,  and  a  constructiye  poooca 
sion,  in  respect  of  the  thing  being  within  the  manor  of  which  he  is  lord. 
So  an  executory n)  has  a  right  immediately  on  the  death  of  the  testator, 
and  this  right  oraws  after  it  a  constructiTe  possession  from  the  time  of 
the  death  of  the  testator.     If  a  man  gives  me  goods,(o)  which  are  at 
York,  and  before  I  have  possession  a  stranger  take  them,  yet  I  shall 
haye  trespass ;  because  by  the  gift  the  property  is  in  me,  to  which  the 
law  annexes  possession.     But  semble  that  the  gift  must  be  by  deed  or 
instrument  of  gift.(j9)(l)     The  owner  of  a  piece  of  land  granted  liberty 

(m)  F.  N.  B.  91)  b. 

fn)  FUher  y.  Younffy  2  Bnlstr.  268.  (o)  Bro.  Abr.  Trespass,  pi.  303« 

\p)  from  T.  Smallpuce^  2  B.  &  A.  bbljpoitf  p.  1358,  and  see  Reev€i  t.  Ct^po',  5  Bing; 
N.  0.  136;  6  Scott,  877;  2U.k  Or.  691,  n. 

(1)  A  plaintiff  cannot  bring  trespass  for  taking  a  chattel,  unless  he  have  the  actual 
or  constructive  possession  at  the  time.    He  must  have  such  a  right  as  to  be  entitled  to 
reduce  the  goods  to  actual  possession  when  he  pleases.     If  he  have,  for  a  Tatnable  con- 
sideration, let  out  the  use  of  the  chattel  for  a  specific  time,  he  cannot,  during  that  tine^ 
maintain  trespass.    Putnam  ▼.  Wileif,  8  Johns.  Rep.  432 ;  WaieoU  t.  Powurojf,  3  Pick. 
121 ;  Wheeler  y.  TVam,  3  Id.  256.     See  Stevmt  y.  Brt^sf'i  ^  Id.  177  ;  Bulklt^  y.  DMtan, 
7  Conn.  Rep.  332.    But  the  owner  of  land  in  the  possession  of  a  tenant  for  yean,  najr 
maintain  trespass  de  bond  (uportatit  against  a  stranger  for  carrying  away  trras,  after 
severance,  felled  by  him  on  the  land.    lb.     In  trespass  de  bonis  aaportatu^  possessioB  is 
enough  to  maintain  the  action.    Hanmer  v.  Wilsty^  17  Wend.  91.    It  is  sufficient /mea 
foeie  evidence  of  title.     Towmendy.  Kem$,  2  Watts,  180.    Constructive  possesnon  is 
enough  for  trespass  for  taking  plaintiff's  property  from  one  to  whom  it  was  lent    £ett 
y.  Chandler^  10  Wend.  110;   ATFarland  v.  Smilh,  Walker,  172.     Trespass  de  ham  is 
rightly  brought  by  him  who  was  the  owner  at  the  time  of  the  trespass,  although  he  sold 
them  afterwards  before  the  action  was  brought.    BognUm  v.  WiUard,  10  Pick.  16& 
Mortgagee  of  a  chattel,  mortgaged  to  secure  a  debt,  may  sue  in  trespass  a  stranger  who 
takes  it  from  mortgagor,  nlthough  before  the  debt  is  due.     Woodruf  v.  ffaUesf,  8  Id.  323;. 

If  a  person  has  delivered  his  goods  to  an  agent  to  be  kept  for  him,  he  has  still  sack  s 
possession  that  he  may  maintain  trespass.     Thorp  v.  Burling ,  11  Johns.  Rep.  385. 

An  officer  who  has  seized  goods  under  an  execution,  may  bring  trespass  against  a 
stranger  for  taking  them  away.  And  proof  of  the  seizure  under  the  execution  is  suffictest 
without  producing  the  judgment.  Barker  v.  Miller,  6  Johns.  Rep.  195 ;  Blackleg  v.  Shdr- 
dbfi,  7  Id.  32. 

If  a  sheriff  levy  an  execution  after  the  return  day,  by  the  direction  of  the  plaintiff  sad 
his  attorney,  they  are  all  trespassers.     Vail  y.  Lewitf  4  Johns.  Rep.  450. 

Where  a  person  lets  out  a  part  of  the  house,  but  reserves  an  inner  room,  which  he 
occupies  separately,  an  officer  may,  after  enterlDg  the  outer  door,  break  open  the  doer 
of  the  room  in  order  to  arrest  the  occupant.     Williame  y.  Spencer,  5  Johns.  Rep.  352. 

A  psrty  who  extends  the  power  of  a  court  of  special  and  limited  jurisdiction  toacve 
to  which  it  cannot  lawfully  be  extended,  becomes  a  trespasser.  Carry  v.  Prn^e,  11 
Johns.  Rep.  444.  Where  a  court  has  no  jurisdiction,  or  where  it  is  bound  to  adopt  ccr^ 
tain  forms  from  which  it  deviates,  the  proceedings  are  coram  non  Judiee,  and  alfofd  as 
Justification.  StockeU  v.  Nicholson,  Walker,  75.  A  justice  who  issues  a  second  exeea- 
tion  after  the  first  is  satisfied,  is  a  trespasser,  although  at  the  false  representation  of  the 
plaintiff  in  the  suit,  that  the  first  was  lost  Ltmt  v.  Palmer,  6  Wend.  367.  AHUr^  ss 
to  the  constable.  lb.  For  executing  legal  process  in  an  unlawful  manner,  trespass  Iks. 
Oreen  V.  Morte,  5  Greenl.  291.  Trespass  will  not  lie  against  one  who  procures  a  ssarck 
warrant  to  search  for  stolen  goods,  if  duly  issued  and  executed.  Batty  y.  Perkku,  € 
Wend.  382. 

If  one  consent,  by  parol,  that  the  fence,  forming  the  boundaiy  line  between  his  laid 
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to  ^•{q)  Ai^d  Ills  heirs  to  build  a  bridge  on  his  land,  and  A.  covenanted 
to  buila  a  bridge  for  public  use,  to  keep  it  in  repair,  and  not  to  demand 
toll.  The  brieve  was  built  b  j  A.  of  materials  purchased  at  his  expense : 
part  of  the  materials  of  the  bridge  having  been  taken  away 
by  a  wrong-doer ;  it  was  holden,  that  *the  public  had  only  a  [*1828] 
license  to  make  use  of  the  materials  while  they  formed  part 
of  the  bridge  for  the  purpose  of  passage;  and  when  they  ceased  to  be 
part  of  the  bridge,  A.  s  original  property  in  them  reverted  to  him,  dis- 
charged of  the  right  of  user  by  the  public,  and  consequently  that  A. 
mi^ht  maintain  trespass  for  the  asportavit  against  the  wrong-doer. 
In  like  manner,  if  the  owner  of  lana  builds  house8(r)  and  marks  out  a 
street,  and  assigns  part  of  the  land  as  a  public  highway ;  this  will  not 
be  considered  as  a  transfer  of  the  absolute  property  in  the  soil,  so  as  to 
prevent  the  owner  from  maintaining  trespass  for  an  injury  to  the  soil, 
e,  g.j  for  placing  the  end  of  a  bridge  thereon.  See  Mart  v.  Okalkery 
5  Conn.  311. 

An  action  of  trespass  lies  against  any  person  who  gleans  on  another's 
ground  after  harvest ;(«)  for  a  ri^ht  to  glean  cannot  be  claimed  by  any 
person  at  common  law.  Neither  have  the  poor  of  a  parish  legally  settled 
such  right.  Trespass  will  lie(^)  against  a  peace-officer  who  seises  goods 
under  a  search-warrant  not  specified  therein.  Though  the  freehold  of 
the  church-yard  is  the  parson's,  trespass  lies  at  the  suit  of  a  person  at 
whose  expense  a  tomb-stone  has  been  erected,  against  a  person  who 
wrongfully  removes  it  from  the  churchyard  and  erases  the  inscription.(u) 
It  is  a  direct  trespass  to  injure  the  person  of  another,  by  driving  a 
carriage  against  the  carriage  wherein  such  person  is  sitting,  although 
the  last-mentioned  carriage  be  not  the  property  nor  in  the  possession 
of  the  person  injured. (2;)(1)  And  although  if  a  person  does  an  injury 
by  an  unavoidable  accident,  an  action  does  not  lie,  yet  if  any  blame 
attaches  to  him,  although  he  be  innocent  of  any  intention  to  injure,  as 
if  he  drive  a  horse  too  spirited,  or  pull  the  wrong  rein,(y)  or  use  imper- 
fect harness,  and  the  horse  taking  fright  kills  another  horse,  then  trespass 
may  be  maintained.(2) 

{q)  HarrUon  r.  Parker ^  6  East,  164.  (r)  Lade  ▼.  Shqtherd,  Str.  1004. 

(e)  Steel  v.  Houghton  and  Wife,  per  Lord  Ltntghborough^  C.  J.,  Heathy  J.,  and  WUeim^ 
J.;  diBsentiente  OotUd,  J.,  1  H.  Bl.  51. 

(<)  Crozier  y.  Cttndey,  6  B.  &  G.  232.  {u)  Spooner  ▼.  Breweter^  3  Bingh.  136. 

\x)  Hopper  and  Wife  v.  Reeve,  1  Taunt.  698. 

(y)  Wakeman  v.  Robineon,  I  Bingh.  213.  See  Aldridge  t.  Cheat  Weetem  Co.,  3  M.  ft 
Gr.  515 ;  4  Scott's  N.  R.  156 ;  and  Hall  ▼.  Feamley,  3  Q.  B.  919 ;  3  G.  ft  D.  10 ;  mU,  p.  36. 

and  another's,  shall  be  ran  anew,  and  on  a  different  line,  and  permit  it  to  be  done,  but 
afterwards  pull  it  down  as  encroaching  on  his  soil,  such  destruction  of  the  fence  is  not 
a  trespass.    Stuyveeant  y.  Dunham^  9  Johns.  Rep.  61 ;  5.  C7.,  in  error,  11  Id.  569. 

il^  See  Rappelyea  v.  fftUee,  7  Halst.  257. 
2)  See  Jenningt  v.  Fundebury,  4  M'Cord,  161.     In  South  Carolina,  it  is  held  that  wild 
animals  may  be  hunted  on  unlnclosed  lands,  and  trespass  will  not  lie  hj  the  owner  of 
the  soil,  although  he  may  have  forbidden  the  hunting.     APConico  t.  SmgUton,  2  Rep. 
Con.  Ct.  244;  Broughion  v.  SmgletOHy  2  Nott  ft  M'Cord,  338. 

After  an  ouster,  a  person  can  only  recover  for  the  simple  trespass  or  the  first  entry ; 
for  though  were  there  is  an  ouster,  every  subsequent  act  is  a  continuance  of  the  tres- 
pass ;  yet  in  order  to  entitle  the  plaintiff  to  recover  damages  for  the  subsequent  acts, 
there  must  be  a  re-entry.  But  after  a  re-entry,  he  may  lay  his  action  with  a  continuando, 
and  recover  mesne  profits  as  well  as  damages  for  the  ouster.     CaeeY,  Shtpherdj  2  Johns. 
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Trespass  will  lie  against  a  corporation  aggregate,  for  an  act  done  by 
their  agent  within  the  scope  of  his  authority.(2)(l) 

By  Stat.  21  Jac.  I.  c.  16,  s.  S,  all  actions  of  trespass  quare  elautum 
fregit  shall  be  commenced  and  sued  within  six  years  next  after  the 
cause  of  such  actions. 


n.   Where  Tre9pa%9  cannot  he  maintained. 

IS  the  entry  be  warranted  by  law,  it  is  not  a  trespass.  Such  is  an 
entry  to  demand  rent  due  for  the  enjoyment  of  the  land,  to  take 
[  *1329  ]  *ana  carry  ofif  tithes  after  they  have  been  set  forth,  or  to  dis- 
train for  rent  arrear  or  damage  feasant.  It  had  basn  holden, 
that  a  person  might  justify  the  following  a  fox  with  honnds  over  the 
ffronnds  of  another,  if  there  were  not  any  further  damage  committed 
tnan  was  absolutely  necessary  for  the  kilhng  the  fox;(a)  but  the  law 
now  is,  that  a  person  may  not  enter  the  grounds  of  anotner  merely  for 
the  sport  and  diyersion  of  the  chase.  (5){2)  Where  a  person  goes  out 
sporting  with  his  friends,  and  purposely  leads  them  .on  to  another's 
land,  he  is  equally  guilty  of  a  trespass,(<?)  although  he  may  remain  off 
the  land  whilst  his  friends  go  on  it.    But  in  Mason  y.  ^eelingy  L<nd 


(c)  Maundy.  Monmouthshire  Canal  Co.,  5  Scott's  N.  R.  457;  4  M.  ft  Gr.  452. 
Oundry  Y.  Feltham,  1  T.  R.  334. 


\a) ,  

(6)  Earl  of  Estex  T.  Capd^  Hertford  Summ.  Ass.  1809,  Lord  EUenhmrntgh^Q.J^t 
Chittj,  Game,  1381.    And  Bee  the  remarks  there  of  the  G.  J.  on  Oundry  y.  Fdihem. 
(e)  HiU  ▼.  Walker,  Pe&ke's  Addl.  Ctaw,  234. 

Cas.  27.  Trespass  lies  for  a  direct  intermption  of  a  right  of  fishery.  Hart  t.  BSi,  1 
Wharton,  124.  See  Rueeell  t.  Stocking,  8  Conn.  236.  Trespass,  not  case,  is  the  proper 
action  for  a  wilfal  and  intentions!  iigury  to  a  dam  erected  bj  authoritj  of  the  legi^ 
tnre,  in  a  river  preTionsly  declared  a  public  highway.  WUton  t.  &nitky  10  Wend.  324. 
Where  the  commonwealth  is  in  actual  possession  of  land,  a  claimant  must  petitioa  there- 
for, and  if  he  enters,  and  is  ousted  by  force  by  the  agents  of  the  commonwealth  under 
lawfbl  orders,  he  cannot  maintain  trespass.  Young  y.  Oooch,  2  Leigh,  596.  Where  a 
tenant  for  a  fixed  term  holds  oyer,  and  immediately  afterwards  the  landlord  forciUf 
enters,  the  tenant  cannot  maintain  trespass  ^  el,  fregit,  Sampwn  y.  Benfy,  13  Pick.  36; 
Yeaiet  y.  Allen,  2  Dana,  134.  The  purchaser  of  an  equity  of  redemption  at  a  sheriiTs 
sale,  may  maintain  trespass  qu,el.fre,  against  mortgagor  in  possession,  who  cnts  and 
takes  off  the  growing  grass,  the  mortgagee  never  having  entered  for  condition  broken. 
Femald  y.  Linecott,  6  Greenl.  234.  Where  the  owner  of  premises  purchased  under  a 
foreclosure  is  entitled  to  resort  to  force  to  obtain  possession,  his  agents  and  servants  are 
not  liable,  even  though  acting  under  a  void  warrant.  Oault  v.  Jenkma^  12  Wend.  4SS. 
Mortgagee  of  a  building  standing  on  the  land  of  another,  not  the  mortgagor,  may 
maintain  trespass  against  a  stranger,  who  pulls  down  and  carries  it  away,  being  unoccn- 
pled  at  the  time,  and  mortgagee  not  being  in  actual  possession.  Woodruff y,  SaUeg,  8 
rick.  333.  Where  land  was  let  for  one  year  by  the  selectmen  of  a  town,  in  pursuance 
of  a  vote,  but  the  lease  was  not  in  writing,  held,  that  by  virtue  of  the  statute  it  was  bat 
a  lease  at  will,  and  that,  therefore,  the  town  might  sue  In  trespass  qu,  d,  Jre.  for  an 
injury  to  the  freehold  during  the  continuance  of  the  lease.  Hinghagn  v.  ^rague^  15  Id. 
102. 

(YS  Ang.  k  Ames  on  Corp.  {  382. 

(2)  If  a  person  having  a  legal  right  of  entry  on  land,  enter  by  force,  though  he  may 
be  indicted  for  a  breach  of  the  peace,  yet  he  is  not  liable  to  a  private  action  of  trespass 
for  damages,  at  the  suit  of  the  person  who  has  no  right,  and  is  turned  out  of  possession. 
Erwin  v.  Olmsted,  7  Cow.  229.  Where  a  tenant  holds  over  the  term,  and  the  landlord 
enters  by  force  and  turns  htm  out,  he  cannot  maintain  trespass  against  the  landlord. 
ffyaU  y.  Wood,  4  Johns.  Rep.  150 ;  Wood  v.  JEtgatt,  lb.  313 ;  Ives  y.  Ives,  13  Id.  235. 
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Bajm.  608,  ffoUy  C.  J.,  said,  that  if  a  dog  breaks  a  neighbour's  close, 
the  owner  will  not  be  subject  to  an  action.(l)  One  tenant  in  common 
cannot  bring  an  action  of  trespass  against  his  co-tenant,  because  each 
of  them  may  enter  and  occupy  in  common,  &c.,  per  mv  etper  taut,  the 
lands  and  tenements  which  they  hold  in  common.(i)(2j  do  if  from  the 
finding  of  the  jury  it  appears  to  be  a  tenancy  in  common  ;{e)  judgment 
shall  be  given  for  defendant,  although  the  issue  be  found  against  him. 
Bargainee  for  years  cannot  maintain  trespass  before  entry  and  actual 
pos8e8sion.(/)(3)  If  A.  make  a  lease  for  years,(^)  excepting  the  trees, 
and  had  afterwards  an  intention  to  sell  them,  the  law  gives  the  lessor, 
and  those  who  would  buy,  power  as  incident  to  the  exception  to  enter 
and  show  the  trees  to  those  who  would  buy  them,  for  without  sight  none 
would  buy,  and  without  entry  none  could  see.  A  lessor,  during  the 
term,  cut  down  some  oak  pollards  growing  upon  the  demised  premises 

(d)  Littl.  Sec.  323.  (e)  BmnwgUm  t.  BtnningUmy  Gro.  Elis.  167. 

(/)  Admitted,  Lutwkh  t.  MUUm,  Gro.  Jac.  604.    See  WheelOr  ▼.  Monirftore^  2  Q  B 
133;  IG.  AD.  493. 
{g)  L\fordt  case,  last  resolution,  11  Bep.  62,  a. 

(1)  Where  seyeral  act  in  concert  in  entering  on  lands  of  another,  and  cutting  and 
canyinjT  away  timber,  all  are  jointly  liable,  although  they  do  not  participate,  share  and 
share  alike,  in  the  avails  of  the  trespass.  WiUieaM  y.  Skeldon,  10  Wend.  664 ;  Johnson 
Y.  Tompkinty  1  Bald.  572 ;  BeU  T.  MUler^  5  Ohio,  261 ;  Oanden  ▼.  Hamaum^  3  Dana,  653. 
A  person  acting  in  aid  of  an  officer,  by  his  command,  in  orercoming  resistence  to  pro- 
cess, is  a  trespasser  if  the  officer  is  not  justified  by  the  process ;  as  where  the  property  is 
in  another  person.  Elder  r.  Morrium^  10  Wend.  128  ;  Johnson  t.  Tompkinty  I  Bald.  562. 
Where  one  sold  a  mUl  standing  on  the  lot  of  a  neighbor,  and  appointed  a  day  for  its 
removal,  and  promised  his  assistance,  and  the  mill  was  subsequently  removed  by  the 
purchaser,  he  is  liable  In  trespass,  although  not  present  nor  aiding.  Wall  v.  Osborne^ 
12  Wend.  39;  Morgan  v.  Variek^  8  Id.  687 ;  Richer  v.  JTrf/y,  1  Greenl.  117.  Trespass  lies 
Against  one  who  carries  away  the  materials  of  a  building  puUed  down  by  a  third  person 
wrongfully.  Woodruff  y,  HaUey,  8  Pick.  333.  If  the  clerk  of  a  school  district  wrong- 
fully certifies  to  the  assessor  of  a  town  that  a  legal  meeting  voted  to  raise  money,  and 
the  assessor  thereafter  assesses  the  same,  trespass  does  not  lie,  by  a  person  arrested, 
agrainst  the  clerk,  as  the  itguiy  is  but  a  remote  consequence  of  his  act.  T(tft  v.  Metcalfe 
1 1  Id.  456.  Whether  a  party  is  a  trespasser  or  not,  according  to  his  intention,  it  is  a  &ct  for 
the  jury  exclusively.  MoaU  v.  Ft^ner,  3  Gill  ki,  118.  However  the  law  may  be  as  to 
acts  entirely  involuntary,  yet  trespass  cannot  bn  justified  on  the  ground  of  mistake  merely. 
Bohart  v.  Haggetty  3  Paiif.  67.  Thus  where  defendant,  who  had  bought  an  ox  of  plain- 
tiff, and  was  directed  to  go  to  plaintiff's  dose  and  take  him,  but  by  mistake  took  another, 
which  was  not  sold,  trespass  lies.  lb.  Where  a  debtor  drove  his  sheep  into  plaintiff's 
close,  without  his  knowledge  or  consent,  to  prevent  their  being  seised  in  execution,  and 
the  officer  entered  and  drove  away,  not  only  the  debtor's  sheep,  but  some  of  plaintiff's, 
it  was  held  he  was  a  trespasser  ab  initio.  Kxngsbury  v.  Pondy  3  N.  Hamp.  B.  611.  Tres- 
pass does  not  lie  against  one  whose  servant,  by  mistake,  and  without  his  authority  or 
assent,  takes  the  property  of  another.    Broughton  v.  Whedlon,  8  Wend.  474. 

(2)  S.  P.  Cutting  v.  Roekwoody  9  Pick.  443.  It  will  not  lie  by  one  tenant  in  common 
against  another,  for  disturbing  a  temporary  rightful  possession.  Duncan  v.  Sylveaiery  1 
Shep.  417.  One  tenant  in  common  of  a  saw-mill  cannot  maintain  the  action  against  a 
co-tenant,  for  his  entry  into  the  entire  common  property,  and  exclusive  occupation 
thereof  merely.  Porter  v.  Hooper,  lb.  25.  A  constructive  ouster  by  an  heir,  claiming 
the  whole  estate  under  a  supposed  devise,  will  not  sustain  trespass  by  the  co-heir  against 
him.    Alien  v.  Carter,  8  Pick.  175. 

(3)  A  tenant  at  sufferance  cannot  maintain  trespass  against  the  landlord,  although 
violently  turned  out  of  possession.  WUdy,  CantUlony  1  Johns.  Gas.  123 ;  ffg€Ut  v.  Woody 
4  Id.  Rep.  160. 

A  bargainee,  except  in  case  of  adverse  possession,  may  recover  in  trespass  qu.  el.fregity 
by  proving  property  in  the  locus  in  quo,  without  showing  the  previous  possession.  Wood 
V.  Mansell,  3  BUckf.  125. 
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which  were  unfit  for  timber;  it  was  holdeii,(A)  that  as  tenant  for  life  or 
y^ars  would  have  been  entitled  to  them,  if  they  had  been  blown  down, 
and  was  entitled  to  the  nsufmct  of  them  daring  the  term,  the  lessor 
could  not,  by  wrongfully  serving  them,  acquire  any  right  to  them;  and, 
consequently,  that  ne  or  his  vendee  could  not  maintain  trespass  against 
the  tenant  for  taking  them.  The  plaintiff  was  the  landlord  of  a  houseJt) 
which  he  let  to  A.,  ready  furnished,  and  the  lease  contained  a  schedme 
of  the  furniture.  An  execution  issued  against  A.,  under  which  defend- 
ant, as  sheriff,  seized  part  of  the  furniture,  although  notice  was  giren 
to  the  officer  that  it  was  the  property  of  plaintiff:  plaintiff  brooglit 
trespass.  Adjudged  per  OWr.,  that  it  would  not  lie.(l)  The  defendant 
locked  up  the  goods  of  plaintiff,  his  lodeer,  in  a  room  which  he  held  of 

the  defendant,  and  in  which  the  plaintiff  had  put  them;  the 
[*1330]   defendant  kept  *the  key,  and  refused  the  plaintiff  access  to 

them,  saying  that  nothing  should  be  removed  till  a  sum  of 
money  which  he  claimed  to  be  due  from  the  plaintiff  was  paid.    This 
was  held  not  such  a  taking  of  the  eoods  as  would  support  an  action  of 
tre8pas8.(A;)      Trespass  will  not  he  by  the  assignees  of  a  banknpt 
against  a  sheriff  (Z)  for  taking  the  goods  of  a  bankrupt  in  execntion, 
after  an  act  of  bankruptcy,  and  before  the  issuing  of  .the  commissioD, 
notwithstanding  he  sells  them  after  the  issuing  of  the  commission,  and 
after  the  provisional  assignment,  and  notice  from  the  promonal 
assignee  not  to  scll.(2)     Condemnation  of  goods  in  the  Excbeqner  is 
so  conclusive  and  so  alters  the  property,(97t)  that  trespass  will  not  Ke 
against  the  officer  for  seizing  the  goodls  condemned ;  for  the  condem- 
nation has  relation  to  the  time  of  seizure,  at  which  time  the  goods  were 
the  goods  of  the  king,  and  not  of  the  plaintiff.     So  where  a  ship  wis 
seized  as  forfeited  under  the  Navigation  Act,  12  Car.  II.  c.  18,(ii)  by 
a  governor  of  a  foreign  country,  belonging  to  Great  Britain;  it  wis 
holden,(o)  that  the  owner  cannot  maintain  trespass  against  the  pirty 
seizing,  although  the  latter  do  tiot  proceed  to  condemnation;  for  by  the 

(h)  Channon  t.  Patchy  ^B.kO.  897. 

(t)  Ward  T.  MaeauUy  and  another ^  4  T.  R.  489. 

[k)  Hartley  v.  Mozam,  3  Q.  B.  701 ;  3  O.  A(  D.  1. 

h)  Smith  T.  MilleMy  1  T.  R.  475.     See  ante,  p.  259. 

rm)  Seott  ▼.  Shearman  and  another ^  2  Bl.  R.  977.        (n)  Repealed.    See  mde,  p.  95. 

(0)  WUkms  and  othere  ▼.  Deepardy  5  T.  R.  112. 

(1)  Trespass  can  be  maintained  only  by  the  person  who  has  possession  in  &ct  of  tbt 
land.  A  lessor  cannot  maintain  the  action  against  a  stranger,  while  there  is  a  tfnsot 
in  possession.  Campbell  v.  Arnoldj  1  Johns.  Rep.  511.  But  where  a  person  is  patisto 
possession  by  the  landlord  merely  to  prevent  the  trespasses  of  others,  the  landl<^  nts; 
maintain  this  action  notwithstanding  such  agent  may  have  been  allowed  to  coltintl 
part  of  the  land  for  himself.  Davie  t.  Clancy,  3  M'Cord,  422.  Trespass  does  not  lie  bj 
owner  of  land  held  by  tenant  in  actual  possession  paying  part  of  the  prodoce  as  rent 
Miller  ▼.  Ftdton,  4  Ohio,  434.  Nor  against  an  under-tenant  even  for  an  iigniy  dose  to 
the  freehold,     lobey  ▼.  Webeter,  3  Johns.  Rep.  468. 

(2)  Trustees  under  a  deed  of  assignment  may  maintain  trespass  de  home  agsio^^t^ 
sheriff  for  taking  goods  included  therein,  under  color  of  e^fi.  fa.  against  the  seagB<v> 
afler  the  return  day,  and  after  plaintiff  had  taken  possession.  Sheerer  t.  Lautserkaar, 
6  Watts,  543.  Trespass  de  bonie  lies  for  levying  on  property  of  plaintiff  under  an  ^^ 
tion  against  a  third  person  where  a  receiptor  engag^es  for  its  delivery,  and  there  is  no 
removal,  and  the  receiptor  suffers  the  party  to  remain  in  possession  and  dispose  of  it** 
his  own.    FhiUipe  v.  Mall,  8  Wend.  610 ;  Hoot  v.  ChandUr,  10  Id.  110. 
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forfeitare  the  property  is  divested  out  of  the  owner.  So  where  a  ship 
is  bond  fide  seized  as  a  prize,  the  owner  cannot(2>)  sustain  an  action  in 
a  court  of  common  law  for  the  seizure,  though  sue  be  released  without 
any  suit  being  instituted  against  her;  his  remedy,  if  any,  beinff  in  the 
Court  of  Admiralty.  Trespass  cannot  be  maintained  for  taking  an 
excessive  distress,  where  the  distress  is  lawful,  the  whole  being  one  en* 
tire  act.(^  Neither  will  trespass  lie  for  an  irregular  distress,  where 
the  irregularity  complained  of  is  not  in  itself  an  act  of  trespass,(r)  but 
consists  merely  in  the  omission  of  some  of  the  forms  required  in  con- 
ducting the  distress,  such  as  not  procuring  goods  to  be  appraised  before 
they  are  sold.  The  true  construction  of  the  provision  in  11  Geo.  II. 
c.  19,  s.  19,  that  the  party  may  recover  a  compensation  for  the  sp^ial 
damage  which  he  sustains  by  an  irregular  distress,  "tn  an  action  of 
trespoBSy  or  on  the  easoj"  (see  antCj  p.  687,)  is,  that  he  must  bring  tret' 
pasBj  if  the  injury  be  a  trespass;  and  ea^ej  if  it  be  the  subject-matter 
of  an  action  on  the  case.  The  nature  of  the  irreguliMrity  must  deter- 
mine the  form  of  action.  Hence  for  irregularity  consisting  in  the 
omission  to  appraise  the  goods  before  they  were  sold,  the  action  ought 
to  be  an  action  on  the  case.  But  where  the  party  remained  in  posses* 
sion  of  the  goods  in  the  plaintiff's  house  beyond  the  five  days,  and  then 
removed  the  goods;  it  was  holden,  that  trespass  was  maintainable;  Lord 
JSUeniorough  being  of  opinion,  that  the  removal  of  goods  was 
a  distinct,  subsequent,  and  substantive  act  of  '''trespass;  and  ['''1881] 
Bayley^  J.,  conceiving,  that  although  the  party  was  warranted 
in  removing  the  goods,  yet  the  action  would  ue  for  remaining  in  posses*- 
sion  beyond  the  five  days,  that  being  a  new  act  of  trespass;  and  that 
damages  might  be  given  for  such  continuance,  although  the  party  was 
not  a  trespasser  during  the  five  days.  Lord  JEUenborough  observed^ 
that  he  could  not  understand  the  statute  as  giving  an  option  to  maintain 
trespass,  where  trespass  would  not  lie  by  the  rules  of  tne  common  law; 
but  as  givinff  an  election  to  bring  trespass,  where  trespass  was  the 
proper  reme<fy,  and  case  where  case.(«)  If  a  sheriff  contmues  in  pes* 
session  after  the  return  day  of  the  writ,  that  irregularity  makes  him  a 
trespasser  ab  inittOj{l)  but  will  not  support  the  allegation  of  a  new 
trespass  committed  oy  him  after  the  acts  which  he  justifies  under  the 
ezecution.(^) 

Trespass  will  not  lie  against  an  officer  for  taking  goods  or  cattle  by 
virtue  of  a  replevin,(tt)  unless  a  claim  of  property  be  made  at  the  time 
when  the  officer  comes  to  demand  them.  Trespass  will  not  lie  against 
a  coroner  for  causing  a  person  to  be  put  out  of  the  room  where  an  in- 
quest was  about  to  be  holden,  after  his  refusal  to  depart.  It  did  not 
appear  that  the  plaintiff  had  any  interest  in  the  matter  of  the  inquest 
wluch  the  coroner  was  about  to  take,  or  any  information  to  offer,  which 

'p)  Faith  ▼.  Pearton,  4  Campb.  357 ;  2  Marsh.  133. 

[q)  LynRt  ▼.  Moody ^  2  Str.  851.  (r)  Muring  ▼.  KemhU^  3  Gampb.  115. 

[•)  Wmierboume  ▼.  Morgan,  11  East,  396.    See  EUurUm  v.  PoppUmtU^  anU^  p.  688. 

[t)  Aitkenhead  y.  Blades,  5  Taunt  198. 

[tt)  Per  ffoltyC,  J.|  in  ffalUU  r.  Byri,  Garth.  381. 


(1)  See  Bradley  ▼.  DavU^  2  Shep.  44;  Jarrett  ▼.  Owathmey,  5  Blackf.  237 ;  Ferrin  V. 
Symondtf  11  New  Hamp.  363 ;  Bond  ▼.  WUdeff  16  Verm.  393. 
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might  further  the  object  of  the  inquii7.(:];)    I£  a  person  rated  to  the 
poor,  object  to  the  ratey(jr)  e.  g.,  because  it  is  a  prospective  rate,  be 
ought  to  appeal  to  the  next  sessions;  and  if  he  do  not,  he  cannot  main- 
tain trespass  against  the  overseers  of  the  poor,  who  distrain  on  him  for 
non-payment  of  the  rate.    The  house  of  tne  plaintiff,  an  uncertificated 
bankrupt,  was  broken  open,  and  effects  acqmred  by  him,  subsequently 
to  his  bankruptcy,  were  taken  by  the  defendants,  who  had  beccxne  his 
creditors  since  the  bankruptcy,  and  did  not  know  who  were  the  assignees 
under  the  bankruptcy.     The  bankrupt  harinff  sued  the  defendants  in 
trespass,  they  obtained,  iifter  a  rule  for  plea,  a  surrender  of  the 
assignees'  interest  in  the  effects  seised:  it  was  holden,(z)  that  this  was 
a  ratification  of  the  seixure,  and  that  the  plaintiff  could  not  recorer. 
80  where  the  assignees  of  an  uncertificated  bankrupt,  by  agreemeut, 
for  a  valuable  consideration  paid  to  them  by  a  third  party,  had  left  the 
bankrupt's  furniture,  &c.,  in  his  possession,  and  afterwards,  notwitii- 
standing  such  agreement,  seised  the  same;  it  was  holden,(a)  that  ^ej 
were  justified  in  so  doing,  an  uncertificated  bankrupt  not  being  endded 
to  retain  any  property  against  his  assignees,(l) 


[♦1832]  *nL  Of  ihe  Declaration. 

Venue, — The  action  of  trespass  quart  elauium  fregit  is  a  local  t^ 
tion,  and  consequently  the  venue  must  be  laid  in  the  county  where  the 
land  lies;  for  otherwise  the  plaintiff,  on  the  general  issue,  may  be  non- 
suited at  the  trial,  unless  advantage  be  taken  of  the  stat.  3  ft  4  Will. 
IV.  c.  42,  s.  22,  (see  awte^  p.  517,)  under  which  local  actions  may  be 
tried  and  writs  of  inquiry  executed  in  any  county,  if  coturt  or  judge 
shall  so  order;  but  trespass  for  takine  goods  is  transitory,  and  the  venae 
may  be  laid  in  any  county;  iubject,  however,  to  its  being  changed  upon 
an  application  to  the  court,  supported  by  the  usual  affidavit,  if  not  laid 
in  the  county  where  the  action  arose. 

The  declaration  ought  to  allege  the  commission  of  the  fact  direedj 
and  positively,  and  not  by  way  of  recital,  e.  j.,  for  that  on  such  a  daj 
the  defendant  broke  and  entered  the  plaintiff  s  close,  and  not  for  that, 
whtreae^  &;c. 

By  R.  O.  H.  T.  4  Will.  lY.,  several  counts  in  trespass  for  acts  com- 
mitted at  the  same  time  and  place  are  not  to  be  allowed. 

Day. — It  is  not  necessary  to  state  the  precise  day  on  which  the  tres- 
pass was  committed;  it  will  be  sufficient  to  insert  any  day  bef<»e  ike 


[; 


\x)  Oamett  v.  Ferrand  and  anothery  6  B.  &  G.  611. 

[y)  Durrani  y.  Boyty  6  T.  R.  580.  Secus,  if  he  has  no  land  in  the  parish  in  whkh  tbe 
rate  is  made.     Weaver '7.  Priety  3  B.  k  Ad.  409.    See  anUf  p.  1186. 

(2)  ITuU  ▼.  PiekeragiU,  1  Brod.  k  Bing.  282.       (a)  Niat  v.  Adammn^  3  B.  &  A.  235. 

(1)  Where  a  party  in  possession  of  another's  wagon,  takes  off  part  of  its  appendages 
and  Bubstitates  others  belonging  to  himself,  the  owner  who  repossesses  himself  of  di« 
wagon,  without  knowledge  of  the  change,  is  not  liable  in  trespass.  Parker  r.  irdlr»4 
16  Wend.  514.  Keeper  of  a  ferry  firom  the  Virginia  to  the  Ohio  shore,  landing  pemffis 
on  the  lands  of  the  keeper  of  a  ferry  on  the  Ohio  shore,  is  a  mere  trespasser,  whom  chss- 
cery  cannot  restrain  by  ii^unction.    Ro*%  v.  Page^  7  Ohio,  167. 


TRESPASS.  1882 

commencement  of  the  action.  Formerly,  in  order  to  avoid  the  neces- 
sity of  bringing  several  actions,  it  was  usual  for  the  plaintiff,  in  oases 
where  the  nature  of  the  trespass  permitted  it,  to  declare  with  a  eontin- 
uando,  as  it  was  termed,  that  is,  that  defendant  on  such  a  day  committed 
certain  trespasses,  (specifying  them)  continuing  the  same  trespasses  from 
such  day  to  such  a  day,  at  divers  days  and  times;  and  if,  as  was  gene- 
rally the  case,  the  declaration  contained  a  charge  for  some  acts  which 
did  not  lie  in  continuance,  as  well  as  for  some  which  did,  then  the  con- 
tinuing was  expressly  confined  to  those  trespasses  which  did  lie  in  con- 
tinuance. This  was  the  regular  mode  of  declaring,  but  it  frequently 
happened  through  inadvertence,  that  the  eontinuando  was  not  so  re- 
strained, but  was  applied  to  all  the  trespasses  by  the  general  words 
transgressiones prcedictas  eontinuando^  in  which  case  objections  used  to 
be  made ;  but  tne  courts,  in  order  to  prevent  judgments  being  arrested 
on  this  ground,  laid  down  a  rule,(()  that  where  several  trespasses  were 
laid  in  one  declaration,  some  of  which  might  be  laid  with  a  continuando, 
and  some  not,  and  the  continuando,  instead  of  being  confined  to  such 
as  lay  in  continuance,  went  to  all,  the  court,  after  verdict,  would  restrain 
the  continuando  by  intendment  to  those  trespasses  which  might  be  laid 
with  a  continuando.  The  form  of  declaring  with  a  continuando  has 
fallen  into  disuse,  the  language  of  the  modern  declarations  being, 
^^that  defendant,  on  such  a  day,  in  such  a  year,  and  *on 
divers  other  days  and  times,  between  that  day  and  the  day  of  [*1383] 
the  commencement  of  the  suit,  committed  several  trespasses." 
It  will  be  perceived,  that  the  principal  object  of  the  ancient  and  modem 
form  is  the  same,  viz.  to  comprehend  several  trespasses  under  one  de- 
claration. In  substance,  also,  both  forms  are  the  same ;  but  the  modern 
form  is  more  concise,  and  it  is  attended  with  this  further  advantage, 
that  it  does  not  afford  any  scope  for  those  nice  and  subtle  objections, 
which  used  to  be  raised  on  the  difference  between  acts  which  lay  in 
continuance  and  acts  which  did  not.  Still,  however,  care  must  be  taken 
not  to  allege  that  defendant  committed  a  single  act,  or  an  act  which 
terminated  in  itself,  on  divers  days  and  times,  for  that  would  be  ab8urd,(c) 
and  afford  just  cause  for  special  demurrer. 

Formerly,  in  trespass  qvAre  elausum  fregit^  the  plaintiff  might  have 
declared  generally  without  naming  the  close  :(<2)(1)  but  now,  b^  R.  G. 
H.  T.  4  Will.  ly.,  the  close  or  place  in  which,  &c.,  must  be  designated 
in  the  declaration  by  name  or  abuttals,  or  other  description,  in  failure 
whereof  the  defendant  may  demur  specially.  A  party  is  not  to  be 
turned  round  on  account  of  some  minute  variance  in  one  of  several 
particulars,  but  there  must  be  a  general  accurate  correspondence, 
faithfully  describing  the  close  in  substance,  and  conveying  fiill  infor- 
mation to  the  defendant  of  the  place  in  which  he  is  alleged  to  have 

(ft)  QUiaim  T.  Clayionj  8  Lev.  93 ;  Brook  ▼.  Biahopp,  Salk.  639.  See  also  BuUer  ▼. 
Etdgu^  1  LeT.  310,  and  FontUtoy  ▼.  Aylmer^  Lord  Raym.  239. 

{e)  See  EngliOi  y.  Puner,  6  East,  396.  (d)  2  Bl.  1089. 

(1)  If,  boweTer,  the  close  be  described  in  tbe  declaration,  the  plaintiff  will  not  be  per- 
mitted to  give  evidence  of  anj  act  of  trespass  committed  without  the  close.  WMu  v. 
Motelty,  5  Pick.  230. 
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oommitted  the  treBpass.^^)  A  description  of  a  close  by  two  abuttalu 
only  is  a  snfBcient  compliance  with  this  nile.(/) 

The  clo8e(^)  in  which,  &c.y  does  not  mean  the  whole  close  referred 
to  in  the  declaration,  but  that  part  of  the  close  in  which  the  trespass  is 
proved  to  have  happened,  and  the  defendant  ma^  so  apply  it.  Where 
the  plaintiff  had  named  the  close  in  his  declaration,  and  the  defendant 
pleaded  liberum  tenemetUum  generally,  without  giving  any  fnrth^  I 

description  of  the  close ;  it  was  holden,(A)  that  the  plaintiff  was  not 
driven  to  a  new  assignment,  but  was  entitled  to  recover  upon  proving 
a  trespass  done  in  a  close  bearing  the  name  given  in  the  declaration,  . 

although  the  defendant  might  have  a  close  in  the  same  parish  known  { 

by  the  same  name.(l) 

In  trespass  for  taking  goods,  the  goods  must  be  specified,(t)  and 
an  omission  in  this  respect  will  not  be  aided  even  by  verdict.(ik)  The 
declaration  must  also  state,  that  the  land  or  goods  were  the  plainliff*8 
land  or  goods ;  hence,  if  the  words  "  of  the  plaintiff,"  or  "  his,"  be 
omitted,  the  declaration  will  be  bad  ;(2)  but  this  omission  may 
[*1S34]  be  aided  '^'by  pleading  over.(Q  In  declarations  for  taking 
animals  ferce  naturce^  it  must  be  stated  that  the  animals  were 
either  dead,  tame,  or  confined ;  otherwise  property  in  the  plaintiff  cub 
not  be  alleged ;  at  least  such  allegations  will  be  bad  on  demurrer.  In 
trespass  for  taking  dua%  dama$  ipBtus  plaintiff,  in  a  certain  dose  of  the 
plaintiff,  called  the  park  ;(m)  on  general  demurrer,  the  declaration  was 

(«)  Per  Lord  Denmanf  G.  J.,  delivering  judgment  of  the  court  in  Webber  v.  Bkkarit,! 
O.  ^D.  114;  1  Q.  B.  439. 

(/)  North  T.  IngamelUy  9  M.  &  W.  249. 

\g\  Richardi  r.  Peake,  2  B.  ft  C.  918,  recognized  in  Battett  ▼.  MiiekeU,  2  B.  kAd.99; 
ana  in  Smith  y.  Roytton^  8  M.  ft  W.  381,  pott,  p.  1338. 

(A)  Coektr  r.  Crompton,  1  B.  ft  G.  489,  recognised  since  the  new  rules  in  Lempfw  t. 
Bumphrey,  3  A.  ft  E.  181  :  4  Nev.  ft  M.  638. 

)  5  Rep.  34,  b.       (*]  Wyatt  v.  JSstinyton^  Str,  637  ;  Bertu  y.  Pickering,  4  Barr.2455. 
I  See  an  instance  or  this  kind  in  Brooke  y.  Brooke,  1  8idf.  184. 

[m)  Mallocke  y.  Baetly^  3  Lev.  227. 


(1)  In  trespass  to  real  estate,  if  the  declaration  does  not  state  the  name  and  abnttab 
of  the  close  with  such  certainty  as  to  avoid  the  possibility  of  defendant's  harlDg  a  tlo&t 
in  the  same  county  of  a  similar  description,  and  defendant  has  pleaded  liberum  tefummr 
tumj  without  describing  the  close,  plaintiff  should  new  assign,  and  not  take  issue  oa  the 
plea.  Collum  y.  Andrews^  6  Watts,  516.  When  defendant  has  been  in  possession  of  two 
farms  for  forty  years,  and  loses  one  in  ejectment,  and  possession  of  it  is  delivend  to 
the  plaintiff  in  ejectment,  without  metes  and  bounds  in  trespass,  qu,  el,  fre^  for  ea- 
tering  on  the  farm  which  he  lost,  he  may  show  that  the  locue  m  quo  is  part  of  Um 
one  still  held  by  him,  and  not  of  that  recovered  in  the  ejectment.  Deftty  y.  Board- 
wellj  9  Wend.  65.  Where  the  special  plea  in  bar  to  trespass  fails,  a  trespass  of  the 
general  nature  set  forth  in  the  declaration  is  admitted,  and  plaintiff  is  entitled  to  mmik 
nal  damages.  Rich  v.  Rich,  16  Id.  663.  In  trespass  quare  claueum  Jregit  it  is  necessacy 
to  prove  the  abuttals  of  the  close  as  stated  in  the  declaration;  but  the  abuttals  are  not 
to  be  construed  strictly.  Wheeler  y.  Rotcell^  6  N.  Hamp.  215;  Hogmire  y.  M^Coy,  2  Bar. 
ft  G.  351 ;  Booker  v.  Hicock^  2  Aik.  172.  Thus,  where  a  close  was  described  as  abutting 
southerly  on  W.'s  land,  it  was  held  that  this  did  not  imply  that  it  was  abutting  all  the 
way  southerly  on  W.'s  land.  Wheeler  v.  Rowell^  6  N.  Hamp.  215.  The  premises  aie 
sufficiently  described  as  "  the  close  of  the  plaintiff,  situate,  lying  and  being  in  A.,"  naming 
the  town.  Rice  v.  Hathaway,  Brayt.  231.  Where  the  declaration  was  general  without 
naming  the  close  or  specifying  abuttals,  the  defendant  pleaded  liberum  tenementumf  upon 
which  the  plaintiff  took  issue  instead  of  new  assigning.  Held,  that  the  defendant  veri6ed 
his  plea  by  showing  title  to  any  lands  in  the  town  where  the  premises  are  aU^ed  inthe 
declaration  to  be  situated.    Auetin  y.  Morae,  8  Wend.  47^. 

(2)  See  Neale  v.  Chautece,  7  Har.  ft  Johns.  372  ;  Site  y.  Lony,  6  Band.  457. 
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kolden  to  be  bad,  because  a  person  cannot  have  property  in  deer  nnless 
they  are  tame  and  reclaimed.(l)  The  value  of  fixtures  may  be  recov* 
ered  under  the  terms,  ^^  goods,  chattels,  and  effects/'  in  a  declaration 
in  trespass,  (n)  As  to  the  necessity  of  alleging  the  trespass  vi  et  armis 
and  contra  paceva^  see  ante^  p.  29,  30.(2) 


rV.   Of  the  Pleadtnffs;  and  herein  of  the  New  Itules^  p.  1834: 

1.  Cfthe  Plea  of  Not  GuOty,  p.  1334. 

2.  Accord  and  Sati^action,  p,  1336. 

3.  Ltberum  Tenenuntum^  p.  1337. 

4.  'Uttoppelfp.  1339. 

5.  Licm9$^p,  1340. 

6.  Procesa^p.  1343. 

^ ,  Right  of  Commonj  p.  13^^, 
8.  Riff  hi  of  Way,  p.  1344. 
8.  TrnderofAmmuUtp.  1350. 

1.  Of  the  Plea  of  Not  ChiiUy. 

The  general  issue  in  this  action  is,  not  ffuiltt/.{S)  Under  stat.  8  &  4 
Will.  rv.  c.  42,  6.  l{p)  (which  provides  that  the  contemplated  rules 
of  pleading  shall  not  disable  any  person  from  pleading  the  general 
issue,  and  giving  the  special  matter  in  evidence,  where  oy  statute  he 
may  now  do  so,)  an  overseer  sued  in  trespass  for  taking  A.'s  goods, 
may  still  prove,  on  plea  of  not  guilty,  that  he,  as  overseer, 
'^'distrained  the  goods  for  a  poor's  rate  due  from  B.,  and  that  ['*'1335] 
the  goods  were  the  goods  of  B.,  and  not  of  A.(j?)  Wherever 
a  statute  says  that  a  party  may  prove  his  defence  under  the  general 
issue,  it  means  that  he  may  prove  the  whole  matter  of  defence  {(q)  and 
the  plea  of  not  euilty  so  pleaded,  is  not  appended  to  the  new  rules  of 
H.  T.  4  Will.  I  v.,  but  has  the  same  operation  as  it  had  before  they 
were  made;  putting  in  issue  not  only  the  defences  peculiar  to  the 

M  Pitt  y.  Shew,  4  B.  A  A.  206.    See  ValUm  r.  WhiUem^  3  Q.  B.  961. 

lo)  See  ante,  p.  156. 

{p)  See  Stat.  43  Eliz.  c.  2,  s.  19 ;  HaiM  v.  Davty,  4  A.  &  E.  892  ;  6  Nev.  k  M.  356. 

(g)  Per  Patteson,  J.,  S.  C. 

—  -  -  

(1)  John  Bough  being  conricted  on  an  indictment  for  stealing  a  pheasant,*  value 
40«.,  of  the  goods  and  chattels  of  H.  S.,  all  the  judges,  on  a  second  conference,  in  Easter 
Term,  1779,  after  much  debate  and  difference  of  opinion,  agreed  that  the  conviction  was 
bad ;  for  in  cases  of  larcenj  of  animals /eriB  naturm,  the  indictment  must  show  that  they 
were  either  d«adf  tame,  or  confined ;  otherwise  ibey  must  be  presumed  to  be  in  their 
original  state ;  and  that  it  is  not  sufficient  to  add  ^*  of  the  goods  and  chattels  "  of  such 
an  one. 

(2)  It  is  necessary  to  aver  in  the  declaration  that  the  plaintiff  was  in  possession  of  the 
particular  place  where  the  injury  is  said  to  have  been  committed.  Wetmort  v.  RobtMon, 
2  Conn.  Rep.  529. 

(3)  And  the  defendant  may  give  in  evidence,  that  he  is  tenant  in  common  with  the 
plaintiff,  or  entered  by  license  or  command  of  a  tenant  in  common.  Rawton  v.  Morte, 
4  Pick.  127.  In  trespass  against  sheriff  and  others  for  taking  goods,  defendants  may 
show,  under  the  general  issue,  property  therein  in  a  third  person,  and  that  they  were 
taken  under  a  judgment  and  execution  against  him.  JIf  Bride  v.  Duncan^  1  Whart.  269. 
Such  matter  cannot  be  pleaded  specially.    lb.    2  Greenl.  Evid^,  2  ^25. 

*  RougVt  case,  2  East,  P.  0.  607. 
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Statute,  but  all  tliat  would  have  arisen  at  common  law.(r)   By  R.  G.  H. 
T.  4  Will.  ly.,  in  actions  of  trespass  qttare  eUmsum  fregity  the  plea  of 
not  guilty  shall  operate  as  a  denial  that  the  defendant  committed  the 
trespass  alleged  m  the  place  mentioned,  but  not  as  a  denial  of  the 
plaintiff's  possession  or  right  of  possession  of  that  place,  which,  if 
intended  to  be  denied,  must  be  traversed  specially.    In  actions  of  tres- 
pass de  bonis  asportatiSj  the  plea  of  not  guilty  shall  operate  as  a  denial 
of  the  defendant  haying  committed  the  trespass  alleged  by  taking  or 
damaging  the  goods  mentioned,  but  not  of  the  plamtiff's  property 
therein.(l)     T«  a  declaration  for  breaking  and  entering  plaintiff's 
close,  the  defendant  pleaded — ^Ist,  Not  GuSty ;  2ndly,  that  the  close 
was  not  the  close  of  the  plaintiff;  Srdly,  that  the  close  was  the  soil  and 
freehold  of  the  defendant :  it  was  holden,(a)  that  evidence  of  possession 
was  sufBcient  to  entitle  the  plaintiff  to  a  verdict  on  the  second 
[♦1386]   plea.     By  ♦stat.  11  Geo.  if.  c.  19,  s.  21,  "  In  actions  of  tres- 
pass brought  against  any  person  entitled  to  rents  or  serried 
of  any  kind,  their  bailiff  or  receiver,  or  other  person,  relating  to  an 
entry  by  virtue  of  this  act,  or  otherwise,  upon  the  premUes^  chugeable 
with  such  rents  or  services,  or  to  any  diHreM^  or  seizure,  sale^  or  dis- 
posal of  any  goods  or  chattels  thereuponj  the  defendants  may  plead  tk 
general  issue,  and  give  the  special  matter  in  evidence."    In  a  case 
where  rent  beine  in  arrear,(r)  the  tenant  had  removed  his  goods  clan- 
destinely from  the  demised  premises,  but  the  landlord  had  seized  them 
as  a  distress  within  thirty  days,  as  allowed  by  the  preceding  stat,  11 
Geo.  II.  c.  19,  B.  21 ;  it  was  holden,  that  to  an  action  of  trespass 
brought  by  the  tenant  against  the  landlord  for  such  seizure,  the  defend- 
ant could  not  give  the  special  matter  in  evidence  upon  the  general  issue 
by  virtue  of  the  preceding  clause  (sect.  21 ;)  for  tnat  clause  is  confined 
to  those  cases  where  the  distress  is  made  upon  the  premises  denusei 
In  this  case,  the  defence  must  be  pleaded  specially.(a)(2) 

(r)  Rou  V.  Clifton,  11  A.  A  E.  63 ;  and  1  G.  A  D.  72,  anUy  p.  930. 

(t)  Heath  ▼.  Milwardy  2  Bingh.  N.  C.  98,  recognized  by  Patiewn^  J.,  in  Cenaifi' 

'eWy,  8  A.  A  E.  878 ;  and  in  Browne  y.  Datoaon,  12  A.  k  B.  624;  4  P.  &  D.  355. 

(r)  Vaughan  v.  Davitj  1  Esp.  N.  P.  C.  257,  Rooke^  J. 

(«)  IStmeaux  v.  Fothtrby,  4  Gampb.  136,  Lord  EUenhorougk,  C.  J. 

(1)  In  trespass  for  seising  and  taking  certain  goods,  &c.,  of  the  plaintiff,  a  ple^  ^®J* 
ing  that  the  goods  are  the  plaintifTs,  was  holden  by  the  Conrt  of  Exchequer  to  pat  a 
issue  i\ie property  in  as  well  as  X\it poeaetnon  of  the  goods;*  Parke,  B.,  ob9erTio|,''tbf 
doctrine  of  the  Court  of  Q.  B.,  in  the  case  of  WhiUingUm  r.  Boxiui,f  is  spplioiUeb 
land,  and  not  to  goods.  How  can  a  defendant  dispute  the  plaintifif's  title  to  goods  except 
by  denying  his  possession  7  There  is  no  plea  liberum  tenemmtum  in  such  a  case.  ThK 
oourt  and  the  court  of  Q.  B.  hare  certainly  come  to  a  different  decision  od  the  mo* 
point ;  the  Oourt  of  Q.  B.  haying  held,t  that  there  ought  to  be  a  special  plea  in  ofderto 
dispute  the  plaintifiTs  title,  as  distinguished  from  his  mere  possession :  we  hare  thoogK 
differently. {  Before  the  new  rules,  the  general  issue,  not  guilty,  put  in  issue  the  i^u>- 
HfTs  title,  because  under  that  plea  the  defendant  might  dispute  both  theftctoftbe^ 
pass  and  also  the  fact  that  it  was  committed  in  the  plaintiff's  close.  Now,  the  p» 
denying  the  close  to  be  the  plaintifiTs,  is  a  denial  of  his  title  to  the  same  ezte&tsiM 
would  hare  been  obliged  to  prove  it  under  the  general  issue.*' 

(2)  In  trespass  jfe  bonie  asportatis,  the  defendant  cannot  show  proper^  ui  a  striB^- 
unn  Y,  ' 


Wel< 


Aikin  v.  Buck,  1  Wend.  46G. 

»  ffarriton  T.  Dixon,  12  M.  k  W.  142. 

Whiaington  v.  Boxall,  12  Law  J.  (N.  S.)  Q.  B.  318. 
PwmeU  Y.  Young,  3  M.  ft  W.  288. 
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Where  a  person  is  arbitrarily  made  defendant  to  exclude  his  testi* 
monj,  he  maj,  if  nothing  is  proved  against  him,  be  acquitted^  and 
sworn  as  a  witness  for  the  other  defendant8.(^)  But  if  tnere  be  iJie 
slightest  evidence  against  one  of  the  defendants,  he  cannot  be  acquitted 
so  as  to  make  him  a  witness.  (t<)  With  regard  to  defendants,  against 
whom  there  is  not  any  evidence,  the  rule  is,  that  the  verdict  in  their 
favour  is  to  be  taken  at  the  end  of  the  plaintiff's  case  ;r2;)  but  where 
defendants  against  whom  the  counsel  abandons  the  case  nave  pleaded 
special  pleas  of  justification,  they  have  an  interest  in  the  record, 
by  reason  of  their  liabilitjr  to  the  costs  of  those  pleas,  and  ou^ht  not  to 
be  acquitted  till  the  special  pleas  in  which  they  have  joined  are  dis« 
posed  of.(y)(l) 

2.  Accord  and  Sati^aetion. 

Accord  and  satisfaction,  being  a  good  plea  in  all  actions  where 
damages  only  are  to  be  recovered,  is  consequently  a  good  plea  in  tres- 
ass;^)  but  a  plea  of  accord  without  satisfaction,  cannot  be  supported* 
lence,  in  trespass  for  taking  cattle,  it  cannot  be  pleaded,  that  it  was 
agreed  ^^that  plaintiff  Bhotdd  have  his  catth  again;'' {a)  for  this  is  no 
satisfaction  for  the  injury  done.  So  where  to  trespass  for  breaking  and 
entering  the  plaintiff's  close,  the  defendant  pleaded  ^^  that  in  Easter 
Term,(^  in  the  thirty-first  year  of  the  present  reign,  the  plaintiff  de- 
clared against  the  defendant  in  this  cause  for  the  several 
trespasses  above  supposed  by  the  defendant  *to  have  been  [^887] 
done ;  and  that  afterwards,  and  before  plea  pleaded  in  this 
cause,  to  wit,  on  such  a  day,  it  was  agreed  between  the  plaintiff  and 
defendant,  in  respect  to  an  action  then  lately  commenced  between 
them,  which  was  that  day  settled,  as  follows :  that  the  defendant  was 
to  pay  IZ.  1«.  on  account  of  the  matter  in  dispute,  and  the  plaintiff  was 
to  pay  the  law  charges ;  and  further,  that  whatsoever  disputes  then 
ivere,  or  had  been,  or  mieht  be  in  being,  touching  suits  or  actions,  to 
the  day  of  the  date  of  said  agreement,  should  cease  and  terminate  for 
ever ;  and  they  further  agreed  to  bind  themselves  in  the  sum  of  100?., 
whoever  should  commence  an  action  or  suit,  in  respect  to  anything  in 
being  to  the  then  present  day,"  It  was  then  averred,  that  the  present 
action,  and  the  action  in  the  agreement  mentioned,  were  the  same. 
On  demurrer  to  this  plea ;  it  was  contended,  in  support  of  the  plea,  on 
the  authority  of  an  admission  in  Meniger  v.  Foga98af{c)  that  the  agree- 

(0  B.  N.  P.  285.  (ti)  Peake'0  Evid.  168. 

[z)  Child  v.  Chamberlain^  1  M.  &  Rob.  318 ;  6  G.  &  P.  212. 

\y)  Hitchen  v.  Teale,  2  M.  &  Rob.  30,  Patteion,  J.        {z)  9  Rep.  78,  a. 

(a)  I  Roll.  Abr.  128,  Accord,  (A.)  pi.  7.        (b)  Jamea  v.  David,  5  T.  R.  141. 

(c)  Plowd.  6,  11,  b. 

(1)  If  Bereral  joint  defendants  join  in  pleading  the  general  issne,  they  render  them- 
selves equally  trespassers,  and  cannot  avail  themselves  of  separate  defences.  Schermer^ 
hem  V.  Tripp^  2  Gaines'  Rep.  But  in  a  subsequent  case,  the  court  say  that  where  there 
is  a  joint  plea  of  not  guilty,  some  of  the  defendants  may  be  acquitted  if  there  is  no 
evidence  against  them.  '*  There  is  a  distinction  in  this  respect  between  a  joint  plea  of 
the  general  issue  and  a  joint  plea  of  justification.  In  the  latter  case,  if  the  plea  is  not 
supported  as  to  all,  neither  of  the  defendants  can  be  protected  under  it."  Drake  v.  Bat" 
rymore,  14  Johns.  Rep.  106,  108  j  8,  P,  Bradley  v.  Powers,  7  Gow.  330. 
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ment  which  is  an  effectual  plea  in  bar,  is  either  such  an  agreement,  as 
is  executed  and  satisfied  with  a  recompense  in  fact,  or  with  an  action 
or  other  remedy  to  execute  it  and  to  recover  a  recompense;  that  here 
the  parties  agreed  to  bind  themselves  in  the  penalty  of  100^.  to  abide 
by  their  accord ;  that,  therefore,  was  a  new  remedy,  which  fell  directly 
within  the  authority  cited.  But  the  court  were  of  opinion  that  the  plea 
was  bad ;  Aehursty  J.,  observing,  that,  ^*  supposing  the  proposition  were 
true,  that  whenever  the  agreement  is  such,  for  the  breach  of  which  an 
action  might  be  maintained,  [it  may  be  pleaded  in  bar,]  yet  it  is  incum- 
bent on  the  party  pleading  it,  to  show  that  an  action  could  have  been 
supported  on  it.  xn  order  to  found  an  action  on  this  agreement,  the 
plaintiff  must  have  stated  not  only  the  agreement,  but  also  that  he 
tendered  an  obligation  in  lOOZ.,  ready  executed  to  the  defendant,  and 
that  the  defendant  refused  to  execute,  &c. ;  but  no  action  could  have 
been  sustained  on  this  contract,  without  that  previous  step,  which  is  not 
pleaded  here.'Xl) 

3.  Liberum  Tenementum. 

In  trespass  to  real  property,  the  defendant  may  plead  that  the  close 
in  which,  &c.,  is  the  freehold  (liberum  tenementum)  or  customary  tene- 
ment of  the  defendant,  or  of  a  third  person  under  whom  he  acted. 

By  this  plea  the  defendant  admits  that  the  plaintiff  is  in  possession, 
and  that  he  himself  is  primd  facie  a  wrong-doer;  but  he  undertakes  to 
show  a  title  in  himself,  which  shall  do  away  with  the  presomption 
arising  from  the  plaintiff's  possession.  This  he  is  bound  to  do,  either  by 
showing  title  by  deed,  in  the  usual  way,  or  by  proving  a  poas^sory  title 
for  twenty  years.  Hence,  this  plea  is  not  supported  by  proof  of  the 
exercise  of  acts  of  ownership  by  defendant  for  a  period  of  less 
[*1338]  than  twenty  years,  where  it  appears  that  before  the  ♦com- 
mencement of  that  period,  and  also  within  twenty  years,  the 
estate  was  in  a  third  person.(d)  On  a  plea  of  liberum  tenementum,  to 
an  action  for  a  trespass,  to  a  close  named  in  the  declaration,  the  de- 
fendant is  entitled  to  a  verdict,  if  he  establish  a  title  to  that  part  of  the 
close  on  which  the  trespass  was  committed,  and  is  not  bound  to  prove  a 
title  to  the  whole  close.  By  this  plea  he  undertakes  to  prove;  first, 
that  some  part  of  the  described  close  belongs  to  him ;  and,  secondly, 

(d)  Brett  T.  Z«>«r,  7  M.  &  W.  693. 

(1)  A  recovery  in  trespass  for  taking  goods  divests  plaintiff's  propertj.  Fiofi  ▼• 
Broxtme^  1  Rawie,  121.  And  assumpsit  does  not  lie  for  the  proceeds.  lb.  Martk  j.Fkr, 
4  Id.  285.  Where  plaintiff  recovered  judgment  in  trespass  de  bonit  against  different  per- 
sons, but  no  execution  was  issued  and  no  satisfaction  obtained,  and  defendant  receired 
the  goods  and  sold  them,  it  was  held,  assumpsit  lay  for  the  proceeds.  Shtrter^^- 
Waierbury^  2  Hall,  449.  Plaintiff  being  owner  of  a  close  and  a  mill  thereon  on  thesoitk 
side  of  a  river,  and  his  mill-dam  rightfully  extending  to  land  on  the  south  not  owofd 
by  him,  defendant  crossed  the  river  below  plaintiff's  dam  and  destroyed  a  part  on  tbe 
south  side,  and  then  recrossed  the  river  and  entered  the  close  of  the  plaintiff:  Held, 
the  two  trespasses  were  distinct,  and  a  judgment  for  the  latter  did  not  bar  an  action  ^ 
the  former.  White  v.  Motely^  8  Pick.  356.  Verdict  and  judgment  against  one  joint  tref- 
•  passer  cannot  be  pleaded  in  bar  of  a  separate  action  against  another  for  the  ^me  trtf- 
pass.  Wright  v.  Lattirop^  1  Ohio,  276.  But  a  note  of  two  of  five  joint  trespassers  is 
satisfaction  of  them  discharges  all.     Ellit  v.  Bilger^  lb.  295. 
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that  it  is  on  this  part  of  the  close  tKat  all  the  acts  complained  of  hare 
been  done.(e) 

To  a  plea  of  liberom  tenementam,(/)  where  the  plaintiff  replied,  that 
the  place  in  question  was  the  soil  and  freehold  of  the  plaintiff,  and  not 
the  soil  and  freehold  of  the  defendant ;  it  was  holden,  on  special  de- 
murrer, that  the  replication  was  good;  for  the  words,  "that  it  is  the 
freehold  of  the  plaintiff,"  were  either  to  be  rejected  as  surplusage,  or 
to  be  considered  only  as  inducement ;  that  if  the  plaintiff  had  said 
that  it  was  his  freehold,  absque  hoc  that  it  was  the  nreehold  of  the  de< 
fendant,  it  would  have  been  plainly  an  inducement  only :  and  yet  that 
was  exactly  the  same  case  as  the  present,  for  there  is  not  any  distinc- 
tion between  traverses  and  denials.  Where  the  defendant  pleads  libe- 
rum  tenementum  in  I.  S.,  and  that  the  defendant  entered  by  his  com- 
mand, the  plaintiff,  in  his  replication,  may  traverse  the  command.  This 
point  was  solemnly  adjudged  in  Chamber*  v.  Donaldson,  11  East,  65, 
(notwithstanding  the  case  of  Witham  v.  Barker,  Yelv.  147,  and  the 
dicta  in  Trevilian  v.  Py»«,  Salk.  107,  and  ante,  tit.  "  Replevin,"  n. 
(18),  p.  1204 ;)  the  court  observing,  that  it  had  become  a  settled  rule, 
that  possession  was  sufficient  to  maintain  trespass  against  a  wrong-doer, 
but  that  this  rule  would  be  of  no  avail  if  the  command  were  not  travers- 
able ;  for  in  that  case  the  wrong-doer  might  shelter  himself  under  a  plea 
of  an  outstanding  freehold  in  a  stranger,  from  whom  he  derivect  no 
authority  to  commit  the  trespass :  and  JSayfey,  J.,  added  that  it  was 
not  competent  to  a  wrong-doer  to  call  on  a  person  in  actual  possession 
to  set  out  his  title.  The  plaintiff  had  lands  abutting  on  one  side  of  a 
public  highway,  called  Shepherd's  Lane,(^)  (which  was  primd  facie 
evidence  that  half  of  the  lane  was  his  soil  and  freehold ;)  it  was  holden, 
that  he  might  declare  generally  for  a  trespass  in  his  close,  called  Shep- 
herd's Lane,  and  that  it  was  incumbent  on  the  defendant  to  plead  soil 
and  freehold  in  another,  in  order  to  drive  the  plaintiff  to  new  assign  the 
trespass  complained  of  in  the  part  of  the  lane  which  was  his  exclusive 
property.  Where  the  plaintiff,  in  his  declaration,  avers  a  single  act  of 
trespass,  e.  g.,  that  on  such  a  day  the  defendant  stopped  the  plaintiff's 
cattle  and  cart,  and  the  defendant  justifies  the  act,  there  cannot  be  a 
new  a8signment.(A)(l) 

(e)  Smith  T.  RoyMton,  8  M.  A  W.  381,  ante,  p.  1333. 

(/)  Lambert  v.  Strooiher,  WlUes,  218.  (g)  Steveru  v.  Whistler,  11  East,  51. 

(h)  Taylor  ▼.  Smith,  7  Taunt.  156. 

(1)  A  defendant  who  pleads  Uberum  tenemientum  to  a  declaration  in  trespass  quare  el, 
Jre.  setting  oat  the  close  by  abuttals,  sustains  his  defence  if  he  shows  title  to  that  portion 
of  the  close  where  the  trespass  is  alleged  by  plaintiff  to  have  been  committed.  Bieh  v. 
Rich,  16  Wend.  663.  Where  the  declaration  in  two  counts  alleges  two  acts  of  trespass, 
which  defendant  justifies  and  plaintiff  new  assigns,  and  the  general  issue  is  pleaded,  he 
is  bound  to  prove  a  different  trespass,  although  the  plea  in  justification  is  insufficient. 
BoynUm  y.  WHlard,  10  Pick.  166.     FleaaeUe  T.  WadU^^h,  5  New  Hamp.  317. 

In  trespass  quare  elaueum  to  a  plea  of  Uberum  tenementum,  the  plaintiff  must  reply 
either  by  traversing  the  title  set  up,  or  by  admitting  the  source  of  the  derivative  title, 
0tate  a  title  in  himself  paramount  to  that  of  the  defendant.  Hyatt  v.  Wood,  4  Johns. 
150.  Evidence  of  paramount  title  in  either  party  is  admissible,  as  also  records,  plots 
and  papers,  bearing  upon  the  question  of  possession.  WUeotu  v.  Bibb,  1  Dana,  7.  A 
defendant  pleaded  Uberum  tenementum  in  A.  B.,  and  that  he  entered  as  servant,  and  at 
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*4«  Estoppd, 

If,  in  an  action  of  trespass,  a  verdict  be  fonnd  on  any  fact  or  title 
distinctly  put  in  issue,  sucn  verdict  may  be  pleaded  by  way  of  estoppd 
in  another  action  between  the  same  parties,  or  their  privies,  in  respect 
of  the  same  fact  or  title.     To  an  action  of  trespass  for  digging  and 
getting  coals  out  of  a  coal-mine,(t)  alleged  by  the  plaintiff  to  be  within 
and  under  his  close  called  the  Cow  Close ;  the  defendants  pleaded,  and 
showed  title  regularly  brought  down  to  them  in  right  of  the  wife,  by 
fine,  recovery,  &c.,  from  one  Sir  John  Zouch,  who  in  the  39th  year  of 
Elizabeth  was  seized  in  fee  of  the  manor  of  Alfreton,  and  of  certian 
messuages  and  lands  within  the  manor,  by  virtue  of  which  title  they 
claimed  all  the  coals  under  those  lands,  except  such  as  were  within  and 
under  any  of  the  messuages,  buildings,  orchards,  and  grounds,  wjiich, 
at  the  time  of  a  recovery  suffered  in  the  reien  of  Queen  Elizabeth,  were 
standing  and  being  upon  the  said  lands  and  tenements,  and  which  coal- 
mines, with  the  exception  aforesaid,  passed  under  a  bargain  and  sale  fiiom 
Sir  John  Zouch  to  certain  bargainees ;  and  the  defendants  averred,  that 
the  coals  in  question  were  under  the  lands  of  that  former  owner,  Sir  J. 
Zouch,  and  were  derived  by  bargain  and  sale  to  certain  immediate  bar- 
gainees, and  from  them  to  the  defendant,  the  wife,  and  were  not  within 
or  under  anv  of  the  messuages,  buildings,  orchards,  and  gardens,  wUdi 
were  the  subject  of  the  exception.     To  this  plea  the  plaintiff  replied, 
and  relied,  by  way  of  estoppel,  upon  a  former  verdict  obtained  bv  him 
in  an  action  of  trespass,  brought  by  him  against  one  of  the  defenduita, 
Ellen,  the  wife  of  the  other  defendant,  she  being  then  sole,  in  whicb  be 
declared  for  the  same  trespass  as  now ;  to  which  the  wife  pleaded,  and 
derived  title  in  the  same  manner  as  now  done  by  her  and  her  hiaband, 
and  alleged,  that  the  coal-mines  in  question,  in  the  declaration  men- 
tioned, were,  at  the  time  of  making  the  before-mentioned  bargain  and 
sale,  by  Sir  John  Zouch,  parcel  of  the  coal-mines  by  that  indenture 
bargained  and  sold :  upon  which  point,  viz.  whether  ^the  coal-mines 
claimed  by  the  plaintiff,  and  mentioned  in  his  declaration,  were  parcel 
of  what  passed  under  Zouch's  bargain  and  sale  to  the  persons,  under 
whom  the  wife  claimed,  an  issue  was  taken,  and  found  for  the  plamtiil^ 
and  against  the  wife.     The  question  was,  whether  the  defendants,  the 
husband  and  wife,  were  estopped  by  his  verdict,  and  judgment  therd- 

(t)  Ouiram  v.  Morewood^  3  East,  346. 

the  comtaand  of  A.  B.,  and  did  the  act«,  &c.,  and  this  waa  held  a  good  answer.   iXwftif 
V.  Hickman^  4  Hayw.  ITO. 

Where  a  declaration  in  trespass  quare  elausum  alleges  the  trespass  in  entering  the  ckM 
and  the  dwelling-house  of  the  plaintiff,  and  the  defendant  pleaded  Uberum  Uaumaaiim^ 
he  must  confine  his  proof  to  the  dwelling-house  of  the  plaintiff,  and  may  not  show  title 
in  another  tenement  at  the  time  of  the  alleged  trespass.  Mope  ▼.  Ciuom,  3  B.  Monr.  M- 
The  plea  of  Uberum  tmementum^  with  a  right  of  entry,  justifies  a  trespass  qu^rt  dmtmm. 
Crockett  ▼.  Lashbrookj  5  Monr.  530.  But  it  is  not  good  to  a  declaration  for  breaking  the 
plaintiff's  close  and  beating  him,  his  servants  and  horses.  Trihble  v.  Frtune^  3  iL  13. 
On  the  trial  of  issues  on  geueral  replication  of  liberum  tenemeiUum^  pleaded  to  two  coontti 
the  plaintiff  cannot  recover  unless  he  proves  two  closes  and  a  trespass  in  each,  if  the 
defendant  is  entitled  to  land  in  the  county  where  the  trespass  is  charged  to  bave  bees 
committed.     Tribble  v.  Frame^  7  Monr.  629. 
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upon,  from  averring  in  the  present  action  (contrary  to  the  title  so 
tnere  found  against  the  wife,)  that  the  coal-mines  now  in  question  wend 

Sarcel  of  the  coal-mines  bargained  and  sold  by  the  before-mentioned  in- 
entare.     It  was  holden,  that  the  husband  and  wife  were  so  estopped, 
aad  consequently,  that  the  plaintiff  ought  to  recover.  (1)    But 
since  the  case  of  Voogkt  v.  Winchj  2  B.  &  A.  662,  '^'recognized  ['^'1840] 
in  Ihe  v.  Huddarty  2  Gr.  M.  k  B.  823,(A:)  the  judgment  will 
not  be  conclusive,  unless  it  is  pleaded  as  an  estoppel. 

Where  a  distinct  statement  of  a  particular  fact  is  made  in  the  recital 
of  a  bond  er  other  instrument  under  seal,  and  a  contract  is  made  with 
reference  to  that  recital,  it  is  not,  as  between  the  parties  to  the  instru* 
ment,  and  in  an  action  upon  it,  competent  to  the  party  bound  to  deny 
the  recital ;  and  a  recital  in  an  instrument,  not  under  seal,  may  be  suca 
as  to  be  conclusive  to  the  same  extent.  But  a  party  to  an  instrument 
is  not  estopped  in  an  action  by  another  party  not  founded  on  the  deed, 
and  wholly  collateral  to  it,  to  dispute  the  facts  so  admitted ;  but  evidence 
of  the  circumstances  under  which  such  admission  is  made  is  receivable, 
to  show  that  the  admission  was  inconsiderately  made,  and  is  not  entitled 
to  weight  as  a  proof  of  the  fact  it  is  used  to  establisfa.(Z) 

5.  Licenie. 

To  an  action  of  trespass,  the  defendant  m&jpleady  that  he  committed 
the  supposed  trespass  by  leave  of  the  plaintiff.  Where  a  person  is 
licensed  to  an  act,  it  is  necessarily  implied,  that  he  may  do  everything 
without  which  that  act  cannot  be  done.  Hence,  where  to  trespass 
against  A.,  B.,  and  C.,(m^  for  breaking  and  enterinff  plaintiff^s  house, 
and  continuing  there  ten  days,  and  selling  divers  goods;  the  defendants 
pleaded,  that  before  the  time,  when,  &c.,  the  plaintiff  licensed  A.  to 
enter  the  house,  and  to  continue  therein  for  the  sale  of  his  goods ;  by 
virtue  of  which  license,  A.  in  his  own  right,  and  B.  and  C.  as  his  ser- 
vants, peaceably  entered  the  house  by  the  door,  then  open,  to  sell  the 
said  goods,  and  in  and  about  the  sale  of  goods  necessarily  continued  in 
the  house  for  ten  days,  &c.,  concluding  with  a  verification.  On  demurrer, 
it  was  objected,  that  the  license  was  personal  to  A.,  and,  consequently, 
it  could  not  justify  the  entry  of  any  other  person;  and  at  least  it  ousnt 
to  have  appeared  on  the  face  of  the  plea,  that  the  entry  of  the  other 
defendants  was  necessary  for  the  purposes  mentioned  in  the  license. 
But  the  court  overruled  the  objection,  Willes,  G.  J.,  observing,  that  un- 
less a  man  could  sell  goods  to  himself,  it  was  absurd  to  contend  that 
this  was  a  license  to  A.  only  to  go  into  the  house ;  besides,  it  was 
highly  probable,  that  he  might  want  to  take  several  persons  with  him, 
in  order  to  assist  in  the  sale ;  and  this  is  su£Sciently  set  forth  in  the 

(*)  Ante,  p.  776. 

(/)  Carpenter  ▼.  BuUer,  8  M.  &  W.  209.  See  Airther  on  estoppel  by  recital,  Bowman  ▼. 
Taylcr^  2  A.  &  E.  295 ;  4  Key.  k  M.  652. 

{m)  Dennett  ▼.  Orover  and  otherij  WUles,  195 ;  but  see  WilUamt  ▼.  Morria,  8  M.  &  W. 
488,  ante,  p.  844. 

(1)  S.  P.  Burt  y.  ffemburffh^  4  Gowen,  669.  See  Bradford  y.  Braefford^  5  Conn.  Rep. 
127  ;  Spooner  v.  Dans^  7  Mass.  Rep.  147. 
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{»left;  for  it  is  alleged,  that  aD  tliree  neee$9arSjf  continued  in  the  house 
or  ten  days,  to  sell  the  goods;  and  if  their  eontinoance  tho^in  were 
necessary,   their  entrance  most  certainly  he  so  too,  and 
[  '^'ISil  ]  *was  therefore  sufficiently  alleged.(l)    Vrhere  the  plaintiff 
complains  of  several  trespasses  committed  on  several  days,(n) 
and  the  defendant  pleads  a  license,  to  which  the  plaintiff  replies  de  injwid 
9ud  proprid  ab$que  tali  eausd  ;  it  is  incumbent  on  the  defendant  to  show 
a  license  for  each  act  of  trespass  proved  by  the  plaintiff.    In  sudi  case  it 
is  not  necessary  for  the  plaintiff  to  new  assien ;  for  the  meaning  of  the 
replication  is,  that  the  defendant  committed  the  several  trespasses  with- 
out a  license  for  each.     Where  a  defendant  justified  the  stopping  the 
plaintiff's  cart,  on  the  ground  that  he  was  loading  his  cart  with  turf 
wrongfully  cut  from  the  waste  of  the  manor,  and  that  defendant,  as 
buliff  of  the  lord,  stopped  the  cart.     Plaintiff  having  replied  de  injwrid 
9ud  proprid  ;  it  was  holden,(<?)  that  in  order  to  rebut  the  justification, 
he  could  not  give  in  evidence  a  license  from  the  lord  to  cut  the  tor^ 
that  not  having  been  pleaded  hj  way  of  replication.(2)    License  to 
enter  and  occupy  land  tor  a  certam  time  amounts  to  a  lease,  and  ooglit 
to  be  pleaded  as  such.(p^ 

The  defendant  may  also  justify  an  entry  into  the  house  or  land  of 
another  under  a  license  in  law.(9X^)  ^^^^  ^  the  entry  into  an  inn  or 
tavern  at  seasonable  times;  an  entry  to  demand  rent  due  for  the  enjoy- 
ment of  the  land,  or  to  distrain  for  the  rent  in  arrear,  or  to  distraui 
cattle  damage  feasant.(4)  Such  also  is  an  entry  for  the  purpose  of  exe- 
cuting (in  a  legal  manner)  the  process  of  the  law;  the  entry  of  a  re- 
mainder-man or  reversioner  to  view  the  stateof  repair,  and  see  whether 
any  waste  has  been  committed  on  the  estate;  the  entry  of  a  Iandlord(r) 
in  the  absence  of  a  tenant,  who  had  omitted  to  deliver  ap  posseanon 

^fi)  Bama  ▼.  ffutUy  11  East,  451.  (o)  Taylor  ▼.  Smith,  1  Taunt.  15S. 

{p)  Adm.  per  Cur.,  5  Hen.  YII.  1,  a.,  cited  in  Plowd.  642,  a. 
f)  See  Bowler  y.  NichoUon^  12  A.  k  E.  341 ;  4  P.  A  D.  16. 

when  the  tenant  is  there,  BSEUmf  y.  (rogr, 
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(q)  See  Bowler  y.  Nicholson^  12  A.  &  E.  341 ; 
(r)  Turner  y.  MeymoUy  1  Biogh.  158 ;  bat  see 
0.  k  P.  284;  WUkmwH  y.  Jfo/tfu,  2  Tyr.  555. 


(1)  In  Hil.  la  Hen.  VII.  13,  b.,  the  distinction  is  taken  between  those  licences  that  an 
giyen  for  pleasure,  and  those  for  profit ;  that  the  former  are  merelj  personal,  bnt  that  in 
Sie  latter  case,  the  person  to  whom  the  license  is  given  may  take  oUiers  with  lum:  ^Kt 
issint  si  home  me  license  a  yoir  un  arbre  in  son  bois,  mes  servants  jostifieront  le  sier  del 
arbre  it  Tentrer/'  The  former  branch  of  this  distinction  is  also  supported  by  a  passsge 
in  Finch's  law,  16  and  17 ;  and  the  latter  by  a  case  in  M.  13  Hen.  YII.  10  j  Donfordi 
note,  Willes,  197. 

(2)  An  award  of  arbitrators,  on  a  submission  to  them,  settling  the  boundaries  of  land, 
will  be  considered  as  giving  a  right  of  entry,  and  wiU  be  allowed  the  operation  of  a 
license  to  enter.    Selliek  y.  Addanu^  15  Johns.  Rep.  197. 

A  parol  agreement  for  the  sale  of  lands  is  not  of  itself  a  license  to  enter.  Stfan  t. 
Townaendj  9  Johns.  Rep.  35.  And  a  written  agreement  to  convey  lands  on  the  perfonn- 
ance  of  certain  conditions,  will  not  be  construed  a  license  to  enter.  Cooper  y.  Stower^  lb. 
831.    And  a  mere  license  to  enter  will  not  justify  the  cutting  of  timber. 

A  familiar  intimacy  in  a  fkmily  may  be  evidence  of  a  general  license  to  enter  tbs 
house ;  but  if  the  person  continue  there  after  he  has  been  requested  to  leave  it,  be  be- 
comes a  trespasser  ah  initio.    Adamt  y.  Freeman,  12  Johns.  Rep.  408. 

^3^  See  Adame  y.  Freeman,  12  Johns.  Rep.  408. 

(4)  It  is  no  justification  that  defendant  entered  to  take  his  com  growing  there  wfcidt 
had  been  distrained  by  plaintiif  for  rent  due  irom  a  third  person.  Chen  v.  Kd^  ^ 
Blackf.  438. 
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when  his  term  had  expired;  the  entry  of  a  commoner  to  view  his  cattle, 
and  the  like.  Having  stated  several  instances  in  which  the  law  permits 
a  person  to  enter  the  house  or  land  of  another,  we  proceed  to  inquire 
in  what  cases  a  party  shall  he  deemed  a  trespasser  ab  initio;  as  to  which 
the  following  distinctions  must  he  observed: — 

1.  Where  an  entry,  authority,  or  license,  is  given  to  any  person  by 
law,  and  he  abuses  it  by  the  commission  of  some  act,  there  he 

*shall  be  considered  as  a  trespasser  a5  initio;  i,  e.,  from  the  [*1342j 
first  entry;  for  the  law  determines  from  the  subsequent  act, 
qtio  animoj  or  to  what  intent,  the  original  entry  was  made;  as,  if  a 
person  enters  an  inn  or  tavern,  and  afterwards  commits  a  trespass,  by 
carrying  away  anything,  the  law  adjudges  that  he  entered  for  that  pur- 
pose; and  because  the  act  which  demonstrates  it  is  a  trespass,  he  shall 
be  a  trespasser  ab  initio;  but,  in  such  case,  if  the  party  is  guilty  of  a 
mere  non-feasance,  as  in  the  case  of  an  entry  into  an  inn,  and  refusing 
to  pay  for  the  liquor  which  he  has  conBumed,(«)  there  he  cannot  be  con« 
sidered  as  a  trespasser  ab  inito,  because  a  mere  non-feasance  does  not 
amount  to  a  trespass.  So  where  one  who  has  distrained  a  beast  damage 
feasant,  or  take  an  estray,  kills  or  works  it,(f)  he  shall  be  deemed  a 
trespasser  ab  initio;  but  a  refusal  to  deliver  the  beast,  on  tender  of 
amends,  being  a  mere  non-feasance,  will  not  be  considered  as  a  trespass 
with  force  ab  initio.{l)  It  is  clear,  therefore,  that  in  order  to  constitute 
a  person  a  trespasser  ab  initio,  the  party  must  have  been  guQty  of  a 
subseouent  act  of  tre8pa8s.(2) 

2.  Where  the  entry,  authority,  or  license,  to  do  anything  is  given  by 

(«)  Six  CarpmUn?  case,  8  Bep.  146,  a,  cited  bj  LUtMdU^  J.,  in  SmUk  v.  EggmgUm^  1 
A.  ft  S.  176. 
(t)  OxUy  T.  Wattt,  1  T.  R.  12. 

i 

ri)  See  Oardner  ▼.  Camphdly  15  Johns.  401. 

(2)  Where  an  act  is  lawfully  done,  it  cannot  be  taadennlawfhl  o&mt^,  unless  bjsome 
positiv  act  incompatible  with  the  exercise  of  the  legal  right  to  do  the  first  act  The 
mere  intention  of  doing  a  subsequent  illegal  act  will  not  render  the  first  act  unlawiul. 
Oatet  T.  L^tmtburjff  20  lb.  427.  As  where  a  person  enters  a  house  by  license,  he  will  not 
be  considered  a  trespasser  ab  inUio  by  reason  of  an  unlawful  act  done  after  such  entry. 
Alien  y.  Cro/ootj  5  Wend.  506.  Or  where  a  party  haying  a  legal  right  to  enter  into 
possession  of  lands,  does  in  fact  enter,  the  law  presumes  that  he  entered  under  such 
right,  and  not  as  a  trepasser.    Benson  t.  BolUtf  8  Wend.  175. 

Whoever  abuses  authority  derived  from  law,  is  a  trespasser  ab  miiio,  Aliter^  if  the 
authority  is  derived  from  the  party  bringing  suit  Bradley  t.  DavU^  2  Shep.  44 ;  Jarrett 
T.  Owathmeiff  5  Blackf.  237.  A.  finding  B.'s  sheep  in  his  own  close,  drove  them  out  of 
the  close,  and  then  drove  them  away  to  a  considerable  distance,  to  the  i^Juiy  of  B. 
Held,  that  the  driving  of  the  sheep  away  was  a  wrongful  act,  which  made  A.  a  trespasser 
ab  inUiOf  and  amounted  to  a  conversion  of  the  property ;  but  that  B.  might  waive  the 
trespass  and  conversion  and  recover  for  the  damage  sustained  in  a  special  action  on 
the  case.     Oibeon  v.  Fitk^  8  N.  Hamp.  404. 

If  a  person  enters  on  land,  by  license  of  the  owner,  for  a  particular  purpose,  and  after 
entering,  does  other  acts  inconsistent  with  the  authority  given  him,  he  does  not  thereby 
become  a  trespasser  o^  miiio,  Wendell  v.  Johnsonj  8  N.  Hamp.  220.  Abuse  of  a  license 
in  fieict  will  not  make  a  person  a  trespasser  ab  initio,  Cuehmg  v.  Adame,  18  Pick.  1 10, 114. 
Thus  where  a  person  enters,  by  a  public  license  or  authority  of  law,  upon  the  premises 
of  another,  and  afterwards,  in  the  prosecution  of  his  design,  commits  any  unwarrantable 
act,  the  law  regards  him  as  a  trespasser  ab  initio,  and  holds  him  fully  answerable  for  all 
the  injury  committed.  But  if  he  enters  the  premises  of  a  private  person,  by  his  consent, 
and  afterwards  commits  an  unlawful  act,  he  is  liable  only  for  the  injury  committed  sub* 
sequent  to  that  act    BaUard  v.  Noakes,  2  Pike,  45. 
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the  party y  there,  althoxigli  the  {>erflon  to  ifhom  the  atithority  is  giren 
may,  by  the  commission  of  subsequent  acts,  be  a  trespasser,  yet  such 
subsequent  acts  will  not  affect  the  original  entry,  so  as  to  make  that 
which  was  sanctioned  by  the  authority  of  the  party  complaining  a  tres- 
pass.    In  this  case,  therefore,  the  subsequent  acts  only  will  amo«mt  to 
trespasses.     A  person  cannot  justify(«)  entering  the  close  of  another  to 
take  his  own  property  taithotU  ihowing  the  circumstances  under  which 
it  came  there ;  even  though  he  alleges  he  did  not  do  any  minecessaiy 
damage;  but  all  the  old  authorities  say,  that  where  a  party  places  upon 
his  own  close  the  goods  of  another,  he  gives  to  the  owner  of  them  an 
implied  license  to  enter  for  the  purpose  of  recaption.(2)    Hence  a  plea 
to  a  declaration  in  trespass  for  beakinj?  and  entering  the  plaintilTs  close, 
that  the  defendant  being  possessed  of  certain  gooos,  the  plaintiff  with- 
out his  leave  and  against  his  will,  took  the  goods  and  nlaced  them  on 
the  close,  in  the  declaration  mentioned,  wherefore  the  defendant  made 
fresh  pursuit  and  entered  to  retake  the  goods,  is  a  good  plea,  and  a  good 
justification  of  the  entry  on  the  plaintiff's  clo8e.(y)     It  A.  wron^Dy 
place  goods  in  B.'s  building,  B.  mav  lawfully  go  upon  A.'b  close  adjoin- 
ing the  building,  for  the  purpose  of  removing  and  depositing  the  goods 
there  for  A.*s  use.(z)    On  the  subject  of  revoking  a  license,  see  ante,  p. 
1138. 

[♦1848]  *6.  Proce$i.(l) 

It  is  a  general  rule,(2)  that  an  officer  cannot  justify  the  breaking  open 
an  outward  door  or  window(a)  in  order  to  execute  process  in  a  ovil 
8uit;(6)  but  if  he  finds  the  outward  door  open  and  enters  that  way,  or 
if  the  door  be  opened  to  him  from  within,  and  he  enters,  he  may  bieak 
open  inward  doors,  if  he  finds  that  necessary,  in  order  to  execute  Us 
process.  And,  as  it  seemB,(tf)  this  rule  holds,  although  the  defendsnt 
be  not  in  the  house  at  the  time;  but  in  such  ease  the  oflioer  must  first 
demand  admittance,  and  this  demand  must  be  pleaded.  In  the  exeeo- 
tion  of  criminal  process  against  any  person  in  tne  case  of  a  misdemeui- 
our,  it  is  necessary  to  demand  admittance,  before  the  breaking  the  eater 
door  can  be  justified. ((2)  And  the  officer  cannot  justify  breaking  tbe 
inner  doors  ot  the  house  of  a  stranger,  upon  suspicion  that  a  defendant 
is  there,  to  search  for  him  in  order  to  arrest  him  on  mesne  proeess.(^) 
A.,  an  excise-officer, (f)  applied  to  the  commissioners  of  excise  (cft  a 

[x)  Per  Petrln^  B.,  in  Patrick  r,  Coltridk,  8  M.  Jk  W.  483. 

(y)  S,  a  (f )  Bea  ▼.  Skeward,  3  M .  4  W.  414 

a)  Foster's  Diseovrse  of  Homicide)  ohap.  8,  sect  19. 

6)  But  see  Burdett  r.  Abbot^  14  East,  1. 
\c)  Batclife  y.  Burton,  3  Bof .  k  Pul.  823. 
'd)  Launock  ▼.  Br&ton^  %  B,  k  A.  598.  (e)  JohfueH  r,  Lei^k,  6  Timt  84& 

f)  Coopn  Y.  Booth,  on  error  from  G.  B.,  3  Eep.  N.  P.  C.  135,  in  which  Jgctftrfr. 
8aunder4f  2  BL  R.  912 ;  3  WiU.  434,  w«s  OTemtled. 

(1)  For  justifications  under  process  of  superior  and  inferior  court,  see  unttf  tit  "la- 
prisonment,"  p.  931. 

(2)  There  maj,  howtsrer,  be  circumstances  of  necessi^or  constraint  which  najj»tifr 
Ihe  officer  in  breaking  tbe  outer  door.  See  WhiU  y.  WiUsKeire,  2  RoU.  Rep.  13T;  Cro. 
Jac.  556  J  Palm.  52  j  Fu^h  t.  Orifith,  7  A.  A  B.  827;  3  Key.  k  P.  18T. 
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warrant  to  search  the  house  of  B.  The  commissioners,  being  satisfied 
with  the  reasonableness  of  his  suspicion,  granted  a  warrant,  empowering 
A.  to  enter  the  house  of  B.,  and  seize  all  run  tea  which  should  be  there 
found  fraudulently  concealed.  A.  accordingly  entered  B.'s  house,  in 
the  day-time,  and  broke  open  a  lock  which  B.  had  refused  to  open,  and 
rummaged  his  goods,  but  did  not  find  a^y  tea.  In  an  action  of  trespass 
broqght  by  B.  against  the  officer;  it  was  bolden,  that  upon  the  true  con- 
struction of  the  Stat.  10  Geo.  I.  c.  10,  s.  IS,  the  officer  was  justified| 
although  there  was  not  any  tea  found,  or  any  evidence  given  of  the 
grooncb  of  his  suspioion.(l)  In  an  action  against  asheriflT  for  breaking 
and  entering  plaintiff's  house,  and  staying  therein  three  weeks,  the  d^ 
fendant  pleaded  a  justification  under  process  as  to  breaking  and  enter- 
ing, and  staying  in  the  house  twenty-four  hours.  (^)  The  plaintiff, 
admitting  the  writ,  replied  de  injurid  md  propria  absqite  restdtio  cau9ce. 
The  defendants  proved  their  justification;  but  it  appeared  that 
the  officer  continued  in  the  plaintiff's  house  ^beyond  twenty-  [^1844] 
four  hours.  Lord  JEUenborough  was  of  opinion,  that  the  plea 
applied  to  the  whole  declaration,  and  that  if  the  plaintiff  meant  to  rely 
upon  the  excess  beyond  the  twenty-four  hours,  he  ought  to  have  said  so 
by  a  new  assignment.  The  reiidue  of  the  cause  mentioned  in  the  plea 
was  alone  put  in  issue,  and  the  length  of  time,  during  which  the  officers 
remained  in  the  house,  was  rendered  immateriaL(2)    Eor  the  powers 

(p)  ManprimiU  ▼.  Smithy  2  Oampb.  175. 
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(1)  A  custom-houM  officer  in  making  a  selsnre  aots  at  his  peril,  and  cannot  set  up 
probable  cause  as  an  excuse.    His  justification  depends  on  the  event.    Imlay  ▼.  Sands, 

1  Oaines'  Rep.  566.  But  a  certificate  of  probable  eausCi  given  by  the  judge  on  the 
acquittal  of  the  goods  seised,  may,  by  a  statute  of  the  United  States,  be  pleaded  in  bav. 
GeUtan  ▼.  ffo^,  13  Johns.  Rep.  561. 

(2)  Where  a  court  has  jurisdiction  of  the  snbject-mattar,  it  is  sufficient  to  justi^ 
an  officer  executing  its  process.  The  officer  is  not  bound  to  examine  into  the  validity 
of  its  proceedings,  or  the  regularity  of  its  process.  Warner  y,  Skeed,  10  Johns.  Rep. 
138 ;  Smith  ▼.  Shaw^  12  Id.  259 ;  B<mu9  ▼.  Barhtr,  1  Qilm.  401 ;  Parker  ▼.  SmUk,  lb.  411 ; 
MiUer  ▼.  CMeey  1  Rich.  147;  Barker  ▼.  BandaUy  4  Blackf.  476 ;  Bania  v.  B^noldi,  8 
B.  Hour.  80.  Trespass  will  not  lie  for  an  act  done  under  a  process  which  is  valid  on 
its  fiMe,  regularly  issuing  from  a  court  of  competent  jurisdiction.    Ludm^ton  v.  Peek, 

2  Conn.  700;  WaUrbuty  r.  Lockwood,  4  Day,  257;  Kerlm  ▼.  Bmeoek,  3  Binn.  215; 
Warner  ▼.  Shedd,  10  Johns.  138;  Taylor  y.  Alexander,  6  Ham.  144;  M'Bugh  y.  Pundt, 
1  Bailey,  441;  Brovm  v.  Wood,  lb.  477;  Btaty  y.  Perkme,  6  Wend.  382;  Fortner  y. 
jnanagen,  3  Port.  257.  But  for  executing  legal  process  in  an  nnlawftil  manner,  trespass 
is  the  proper  remedy.  Cheen  v.  Moree,  5  Greenl.  291.  And  it  wiU  lie  if  legal  pn>ces8  is 
abused ;  and  if,  after  it  has  done  its  office,  the  officer  proceeds  to  act  nnder  color  of  it 
by  direction  of  tiie  plaintiiT,  they  both  become  liable  as  trespassers.  CoUme  y.  Wag^ 
goner,  Breese,  143. 

Where  a  sheriiT  is  sued  by  a  stranger  for  taking  his  goods  in  execution,  he  must  giye 
in  eyidence  both  the  record  of  judgment  and  the  fieri  faeiat.  High  y.  Wileon,  2  Johns. 
Bep.  46.  But  it  is  not  necessary  for  him  to  show  that  the  writ  has  been  returned. 
BeaUe  y.  Ouemeeg,  8  Id.  52. 

The  inquisition  of  a  jury,  on  a  claim  of  property  to  goods  taken  in  execution,  is  not  a 
Justification  to  the  officer,  but  goes  only  in  mitigation  of  damages.  Towmendy,  PhitUj^e, 
10  Johns.  Rep.  98. 

If  the  defendant  plead  a  justification  under  the  meetu  preeete,  he  need  not  set  forth  in 
his  plea  the  cause  of  action  on  which  the  process  issued.  Lintleg  y.  K^e,  5  Johns.  Rep . 
123.  A  plea  of  justification  in  trespass  for  taking  goods,  that  they  were  taken  under 
process,  must  specify  and  particularly  describe  the  process,  and  set  out  eyery  fact  neces- 
saiy  to  show  the  justification;  and  if  it  yary,  it  cannot  be  giyen  in  eyidence.  Barrieon  y. 
JJavie,  2  Stew.  350. 

Process  issuing  fh>m  a  court  not  haying  jurisdiction,  is  no  protection  to  the  conrt|  to 
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fVen  to  commissionen  of  bankrupt  to  break  open  houses,  &e.y  see  stat. 
Geo-  IV.  c.  16,  Bs.  27,  29,  31;  6  &  6  Vict,  c  122,  s.  80. 

7.  Bight  of  Camman.{h) 

The  defendant  may  justify  under  a  right  of  common  of  pasture,  of 
estovers,  or  of  turbary.  See  ante,  p.  435,  and  stat.  2  fc  8  Will.  IV.  c 
71,  (for  shortening  the  time  of  prescription,)  ante^  p.  445,  449.     Undo* 

(h)  For  right  of  commoiif  see  amity  p.  435,  tit.  "  Common/'  and  tit.  "  Replevin/'  Pleaa 
in  Bar  to  an  Avowry  for  Damage  feasant,  p.  1206.  For  right  of  fisheiy,  see  cmie,  tiL 
"  Fishery,"  p.  834. 


the  attorney,  or  to  the  party,  nor  even  to  a  ministerial  officer  who  innocently  executes  iL 
CabU  ▼.  Cooper^  14  Johns.  Rep.  157  ;  Blood  y.  Sa^ee,  17  Venn.  609.  Trespass  will  lie 
against  a  plaintiff  suing  ont,  or  a  magistrate  issuing  yoid  process,  although  not  mali- 
cionsly.    Jaekton,  J.,  in  Haydm  t.  SKedd^  11  Mass.  500 ;  and  in  Smitk  t.  Riee^  lb.  507 ; 
Sedgwick,  J.,  in  Alhu  T.  Ward^  8  Id.  79.    If  a  justice  of  the  peace,  under  color  of  his 
office,  issues  an  illegal  warrant,  an  action  of  trespass  will  lie  against  him.    Kmmeig 
T.  TerriUy  Hardin,  490.     It  lies  against  assessors  for  acts  done  by  the  coUeetor  in  par- 
iuance  of  their  warrant  for  a  tax,  any  part  of  which  was  not  authorised  by  law.    Im§Ui 
T.  Bo^yforOi^  5  Pick.  498*;  SieUon  T.  Kempton,  13  Sjass.  272 ;  Freeman  t.  Kemuy,  15  Pick.  44; 
WUhmffion  t.  Creleth,  7  Id.  106 ;    Oage  t.  Owrier,  4  Id.  399 ;    TAoMflS  Mamt^iaetuhx^ 
Co,  T.  Lathorpf  7  Conn.  550.    If  an  officer  who  has  attached  goods  on  metm  protm^ 
sell  them  without  pursuing  the  authority  given  by  law,  he  will  become  a  twspesBsr 
ab  initio^  if  the   defendant  prevail  in  the  suit    WaUia  T.   Tntmd4Uy  6  Pick.  455. 
When  defendant,  sued  in  one  state.  Justifies  under  an  attachment  in  a  sister  gtut, 
he  must,  it  seems,  show,  that  the  process  was  conformable  to  the  laws  of  the  latter. 
Voatu  T.  Bdd^y  16  Wend.  523.    The  Under  by  an  officer  of  part  of  the  Taloe  ofgooia 
sold  under  Toid  process,  does  not  entitle  him  to  a  mitigation  of  <lam^yw.    Clark  r. 
Balloek,  lb.  607,  and  a  return  of  the  property  is  no  bar,  although  accqited.    Bmunrr 
T.  Wiiee^f  17  Id.  91.    In  trespass  for  wilful  and  malicious  abuse  of  proecsi  snd  ssle 
of  the  property  by  plaintiff,  he  may  recover  Tindictive  damages,  although  the  medi- 
tated oppression  was  not  intended  for  the  plaintiff  but  for  another,  it  Bride  ▼.  JFLoiytfti, 
5  Watts,  375.    In  an  action  against  an  officer  for  neglect  of  duty  on  wutne  freetu^  the 
rule  of  damages  is  the  iigury  actually  sustained  and  not  the  amount  of  the  debt  Clark 
T.  AnilA,  9  Conn.  379;  8.  (7.  10  Id.  1.    If  aa  officer  would  take  goods  belonging  to  iL, 
and  in  A.'s  possession,  on  a  writ  against  B.,  A.  may  maintain  his  possession  by  face, 
in  the  same  manner  as  against  one  who  is  not  an  officer.     Coaunenwaalik  t.  Ktantrdy 
8  Pick.  135.    A  sheriff  who  has  attached  goods  on  meene  process,  does  not  become  a 
trespasser  ab  initio  by  any  mistake  or  omission  in  his  return  on  the  writ    Farkr  y. 
Patteey  4  N.  H.  R.  530.    Nor  does  a  collector  of  taxes  by  keeping  goods  seised  as  s 
distress  longer  than  the  statute  allows  for  the  sale.     Ordwajf  ▼.  Forrm,  3  Id.  eo.    Bel 
see  Fierce  t.  Ber^mmf  14  Pick.  356.  If  an  officer  attaches  property  not  Hable  toattsch- 
ment,  or  seises  it  on  execution,  he  is  a  trespasser.   Foee  y.  Stewart,  2  Shep.  312.  A  writ 
nnlawftiUy  sued  out  in  the  name  of  another  by  the  defendant,  and  irregulariy  served  by 
his  procurement,  can  afford  him  no  protection  in  taking  the  property  of  another  uBiter 
color  thereof.    Baldwin  r.  Whittierf  4  Id.  33.    An  officer  who  acts  according  to  his  pre> 
cept  in  making  an  arrest,  is  not  a  trespasser,  although  the  party  arrested  is  pririkged 
from  arrest     Chaee  r.  Fieh^  lb.  132;  Carle  ▼.  Deleederwierf  1  Id.  363.  An  officer  in  serv- 
ing process  agreeably  to  its  precept,  is  not  guilty  of  trespass  unless  it  is  apparent  spea 
the  process  that  the  authority  issuing  it  had  no  jurisdiction.     CkmrekiU  t.  CkarM, 
12  Verm.  661.    An  action  of  trespass  will  not  lie  against  an  officer  for  serring  a  wsr- 
rant  issued  in  legal  form  by  a  court  having  jurisdiction,  and  directing  him  to  anest  a 
party,  even  though  the  proceedings  of  the  court,  in  issuing  the  warrant,  may  have  beta 
erroneous.    Donakoe  y.  SKed^  8  Mete.  326.  An  officer  is  protected  in  exeonting  pvocoi, 
i«gular  on  its  fkce,  though  he  may  know  fiscta  making  it  yoid  for  want  of  jnrisdictioB. 
TKe  Feopler.  Warren^  5  Hill,  440.  Officers  acting  under  process,  regular  on  it^  &cc,sit 
not  affected  by  irregularities  in  it,  unless  actual  participators  in  the  irregularity.    Smi 
y.  DuboiSf  20  Wend.  236.    Troyer  as  well  as  trespass  will  lie  by  the  mortgagee  agaisil 
the  sheriff,  and  slso  the  plaintiff  in  the  execution  who  causes  the  seizure  and  sale  if 
goods  as  the  property  of  the  mortgagor.    Saundere  y.  Vance,  7  Monr.  209. 
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tbis  statute  a  plea  of  enjoyment  of  right  of  common  for  thirty  years 
before  the  commencement  of  the  suit,  is  sufficient,(i^  without  saying 
thirty  years  next  before.  By  R.  G.  H.  T.  4  Will.  lY.,  m  trespass  quare 
clausam  fregit,  pleas  of  soil  and  freehold  of  the  defendant  in  the  locus 
in  quo,  and  of  the  defendant's  right  to  an  easement  there;  pleas  of  right 
of  way,  of  common  of  pasture,  of  common  of  turbary,  and  of  common 
of  estovers,  are  distinct,  and  are  to  be  allowed.  But,  pleas  of  right  of 
common  at  all  times  of  the  year,  and  of  such  right  at  particular  times, 
or  in  a  qualified  manner,  are  not  to  be  allowed. 

8.  Right  of  Wai/.{k) 

To  trespass  qu.  cLfr.  the  defendant  may  plead  a  right  of  way  oyer 
tbe  loeu»  in  quo^  and  that  in  the  exercise  of  such  right  he  committed 
the  trespasses  complained  of.(l)  There  are  four  kinds  of  ways  :(2)  1,  a 
footway;  2,  a  horseway,  which  includes  a  footway;  8,  a  carriageway, 
which  includes  both  horseway  and  footway ;  4,  a  driftway.  Although 
a  carriageway  comprehends  a  horseway,  yet  it  does  not  necessarily 
include  a  driftway.{?7i)  It  is  said,(n^  howerer,  that  eyidence  of  a  car- 
riageway is  strong  presumptive  eviaence  of  the  grant  of  a  driftway. 
These  ways  are  either  public  or  highways  for  all  persons,  or 
private  ways.(2)  An  highway  (termed  *m  law  French  chimin)  ['*'1845] 
18  a  way  for  all  the  king  s  subjects  to  pass  and  repass.(o)  It 
is  called  regia  vioy  or  the  king's  highway,  although  the  king  can  only 
claim  a  passage  for  himself  and  his  subjects;  for  tne  freehold  and  the 
profits  growing  there,  as  trees  and  other  things,  are  in  the  lord  of  the 
soil.  Where  tnere  has  been  a  public  king's  highway,  no  length  of  time, 
during  which  it  may  not  have  been  use^  will  prevent  the  public  from 
resuming  the  right,(p)  if  they  think  proper. (8)  The  public  have  not 
any  common  lawright(;)  of  bathing  in  the  sea;  and  as  mcident  thereto, 

(t)  Jones  T.  JPHee^  3  Bing.  N.  C.  62 ;  3  Sc.  376.  See  ftirther  on  this  labject,  ante^p.  446. 
(k)  See  further  on  this  subject,  under  tit.  "  Nuisance,"  onU,  p.  1126,  8. 
[/)  1  Inst.  56,  a.  (m)  Ballard  r.  jdywH,  1  Taunt.  2*79. 

\n)  Per  Chambre,  J.,  8,  C, 

\o)  Terras  de  la  Lej,  Chimin;  Bro.  Abr.  Chimin,  pi.  9, 10, 11. 

\p)  Per  Gibln^  J.,  in  R,  y.  TU  InkabitanU  of  8U  Jama^  TaunUmy  MS.  See  also  VoogU 
Wineh,  2  B.  A  A.  662. 

(q)  Blundell  t.  CaiteraU^  6  B.  A  A.  268.  See  Benesi  v.  Ptjpofi,  Lord  Wyi\for^»  judg- 
ment, Cases  before  the  Privy  Council,  bj  J.  W.  B[napp,  yol.  1,  p.  67. 

(1)  Although  it  is  lawfhl  to  remove  obstructions  from  the  highwaj,  jet  if  the  party 
removing  them  destroy  the  property  of  another  wantonly  and  unnecessarily,  he  is  liable 
in  trespass.  BeardsUe  v.  I^enchj  7  Conn.  Bep.  125.  In  trespass  qu,  d.  fre,  defendant 
«»nnot  show  under  the  general  issue  that  the  locut  in  quo  is  a  private  road  belonging 
to  him.  Saunders  v.  Wilton,  15  Wend.  338.  Nor  a  highway.  Wood  r.  Mofuelly  3  Blackf. 
125.  A  plea  of  right  of  way,  to  trespass  qu,  d.  fre.,  which  is  a  mere  possessory  action, 
admits  plaintifTs  possession,  but  not  an  absolute  title  in  him.  Law  v.  Hempstead,  10 
Conn.  23. 

(2)  '<  If  a  way  lead  to  a  market,  and  is  a  common  way  for  all  travellers,  and  commu* 
nicates  with  a  great  road,  it  is  an  highway ;  but  if  it  leads  only  to  a  church,  to  a  private 
house,  or  village,  or  to  fields,  it  is  a  private  way.  But  this  is  matter  of  fitct,  and  much 
depends  on  reputation."    Per  Hale,  C.  J.,  Austin^ s  case,  Vent  189. 

(3)  In  Beardtlee  v.  French,  7  Conn.  Rep.  125,  however,  it  was  said  by  the  court  that  the 
nonnse  of  a  public  road  yt^m  prima  facie  evidence  of  a  release  of  the  right;  and  evidence 
of  bars  having  been  kept  up  across  the  high  way  ^  in  the  particular  case,  was  held  to  be 
admissible  to  prove  the  extinguishment  of  the  public  right 
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of  crossing  the  sea-ahore  on  foot,  or  with  bftthing-maclunes  for  that 
purpose.     Where  the  owner  of  land  builds  houses  upon  it,(r)  f<Himng  a 
street,  which  he  permits  to  be  used  as  a  highwaj,  although  an  absolate 
transfer  of  the  property  in  the  soil  cannot  be  presumed,  jet  a  dedica- 
tion of  the  way  to  the  public  will  be  presumed,  so  far  as  the  public 
have  occasion  for  it,  for  the  purpose  of  passing  and  repassing  alonf 
the  same.     But  proof  of  a  bar  haying  been  placed  across  the  8treet,(^ 
at  the  time  when  the  street  was  made,  even  although  such  bar  may 
have  been  subsequently  destroyed,  will  rebut  the  presumption  of  a 
dedication  to  the  public :  for  it  must  appear  that  the  dedication  was 
made  openly,  and  with  a  deliberate  purpose.     N.  There  cannot  be  a 
partial  dedication  to  the  public,(f)  although  there  may  be  a  grant  of 
footway  only.     Permitting  the  public  to  haye  the  free  use  of  a  way  in 
a  street  in  London  for  six  years,  has  been  holden  sufficient  eyidenee  of  a 
dereliction,  where  no  bar  has  been  put  up.(ii)   To  giye  the  public  a  right, 
however,  the  dedication  must  be  with  the  consent  of  the  owner  of  the 
fee ;  for  where  it  is  given  by  an  individual  having  only  a  limited  right, 
it  continues  for  a  limited  period  only.     In  trespass  and  justifieatioB 

under  a  public  right  of  way,  it  appeared  that  the  Iccms  in  qw$ 
[*1346]   had  *been  under  lease  from  1719  to  1818 ;  but  as  far  bade 

as  living  memory  could  go  it  had  been  used  by  the  puUie, 
though  not  a  thoroughfare,  and  lighted,  paved,  and  watched  ui^er  an 
act  of  parliament,  in  which  it  was  enumerated  as  one  of  the  sheets  in 
Westminster.     After  1818,  the  plaintiff,  who  had  previously  lived  for 
24  years  in  the  neighbourhood,  inclosed  it.     It  was  holden^rr)  that, 
under  these  circumstances,  the  jury  were  well  justified  in  finoiiig  ibsi 
there  was  no  public  right  of  way,  inasmuch  as  there  could  not  be  any 
dedication  to  the  public  by  the  tenants  for  99  years,  nor  by  aay  one 
except  the  owner  of  the  iee.(y)     To  constitute  a  dedication,(z)  there 
must  be  a  clear  intention  to  dedicate ;  of  which  the  user  by  the  puhhe 
is  evidence,  (a)     Trespass  for  entering  plaintiff's  close(6)  and  pulling 
down  a  gate.     Plea,  that  there  was  a  public  footway  over  the  Iocm  in 
ouo^  and  because  the  gate  was  wrongfully  erected  across  the  same, 
aefendant  pulled  it  down.     It  appeared  in  evidence,  that  the  gate  in 
question  had  been  recently  put  up  in  a  place  where  a  similar  gate  had 


(r)  Lade  v.  Shepherd,  Str.  1004. 

U)  Robertt  v.  Aar,  Surrey  Lent  Ass.  1808,  coram  Stath^  J.,  1  Gampb.  aeS. 

(t)  S.  C,     See  also  Marquu  of  Stafford  T.  Coyney,  7  B.  4  G.  257. 

(u)  Per  Lord  Kmyon^  C.  J.,  Tnuteet  of  Ruglnf  Chanty  v.  Merryweatker^  11  Bast,37€,a. 
N.  This  was  the  oase  of  a  thoroughfare.  Bat  where  the  plaintiff  made  a  street,  leadiag 
out  of  a  highway,  across  his  own  close,  and  terminating  at  the  edg^  of  the  detedaat's 
adjoining  close,  which  was  separated  from  the  end  of  the  street  for  twentj-one  jeaSi 
(during  ten  of  which  the  houses  were  completed,  and  the  street  publidj  watched, 
cleansed,  and  lighted,  and  both  footways,  and  half  the  horseway  thereof,  pared  at  the 
expense  of  the  inhabitants,)  by  the  defendant's  fence ;  it  was  holden,  that  this  street  M 
not  so  dedicated  to  the  public,  that  the  defendant  pulling  down  his  fence  might  toter  it 
at  the  end  adjoining  to  his  land,  and  use  it  as  a  highway.  Woodyer  y.  ffaddat,  5  Tsnat 
135.  See  B,  v.  BarVy  4  Gampb.  16.  See  also  Wood  t.  Vml,  5  B.  &  A.  454,  aod  Jtnm 
T.  Dean^  3  Bingb.  447. 

(x)   Wood  y.  Veal,  in  the  case  of  Little  Ahbingdon  Street,  Weetmimaier,  5  B.  A  A.  4S4. 

(y)  See  stat  2kB  Will.  IV.  c.  71,  s.  8,  ante,  p.  1127. 

(z)  Barraelough  y.  Johnson,  3  Ney.  k  P.  233 ;  8  A.  &  E.  99.  See  Ortmd  Smr^  Cmei 
Company  y.  Hallj  1  M.  A  Qr.  392  ;  1  Scott's  N.  R.  264. 

(a)  Poole  y.  Mutkirnqn,  11  M.  k  W.  827.  (ft)  Lethbridge  y.  WhUer,  I  Gampb.  I6S. 
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formerly  stood,  but  where,  for  the  last  twelve  years,  there  had  been 
none.  It  was  thereupon  contended,  for  the  defendant,  that,  from 
Bufiering  the  gate  to  be  down  so  long,  and  permitting  the  public  to  use 
the  way,  without  obstruction,  for  so  many  years,  the  plaintiff,  and  those 
under  whom  he  claimed,  must  be  considered  as  having  completely 
dedicated  the  way  to  the  public,  and  that  the  gate  could  not  be  replaced. 
The  plaintifi^  however,  had  a  verdict;  which  the  Court  of  King's 
Bench,  the  following  term,  refused  to  set  aside.(l) 

A  private  way  is  a  right  which  one  or  more  persons  have  of  going 
over  the  land  of  another.  This  may  be  claimed  either  by  grant,  pre* 
Bcription,  custom,  by  express  reservation,  or  as  necessarily  incident  to 
a  grant  of  land,  or  by  virtue  of  an  Inclosure  Act. 

1.  By  Ghrant, — A  private  way  may  be  claimed  by  grant :  as,  if  A. 
grant  that  B.  shall  have  a  way  from  C.  through  such  a  close  (belonging 
to  A.)  to  M.  So  if  A.  covenants  that  B.  shall  enjoy  such  a  way,  it 
amounts  to  a  grant.(e)  Under  the  grant(^  ^'  of  ajree  and  convenient 
tpay  in,  through,  and  over  a  slip  of  land,  leading  from  ■         to 

,  widi  liberty  to  make  and  lay  causeways,  &c.,"  and  "  to  use 
the  same  with  carriages,  and  to  carry  coals,  &c.,"  the  grantee  has  a 
right  to  make  any  such  way  as  is  necessary  for  the  carrying  that  com*- 
xnodity,  e.  g.,  a  framed  wagonway.  Under  the  grant  of  a 
-way  from  A.  to  B.(e)  in,  through,  and  along  a  particular  *way,  [*1347] 
the  grantee  is  not  justified  in  making  a  transverse  road  aero99 
the  8ame.(2)  If  a  person  has  a  way  through  a  close,(/)  in  a  particular 
direction,  and  he  afterwards  purchases  other  closes  a(^oining,he  cannot 
extend  the  way  to  those  Glo8es.(8)  In  pleading  a  right  of  way  under 
a  grant,  regularly  there  ou^ht  to  be  a  profert  of  the  deed;  but  if  the 
deed  has  been  lost($r)  ^^by  time  or  accident,"  it  may  be  so  stated  in  the 
plea,  and  that  will  dispense  with  the  necessity  of  a  profert.  A  lease 
yras  eranted,  in  1814,  to  take  effect  from  1820,  of  certain  house^ 
together  with  a  piece  of  ground  which  was  a  part  of  an  adjoining  yard, 
and  all  ways  with  the  saia  premises,  or  any  part  thereof^  U9ed  or  enjoyed. 
At  the  time  of  granting  the  lease,  the  whole  yard  was  in  the  occupation 
of  one  person,  who  had  always  used  and  enjoyed  a  certain  right  of  way 
to  every  part  of  that  yard.  It  was  holden,(A)  that  the  lessee  was 
entitled  to  such  right  of  way  to  the  part  of  the  yard  demised  to  him. 
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3  Lev.  306. 
I)  Senhouae  y.  Chrittianf  1  T.  R.  560.    See  Dand  r.  Kinfftcoie,  6  M.  &  W.  174,  case  of 
unilyoad. 

[e)  8fnhou$e  y.  CkruHan,  1  T.  B.  560. 

/)  1  Rol.  391, 1.  50 ;  1  Mod.  190.  (g)  Mead  y.  J9lPOoihMM,  3  T.  R.  151. 

[h)  Kooyttra  y.  L%tca$y  5  B.  ft  A.  830.  See  OakUjf  y.  Adam^on^  8  Bingh.  356 ;  vdA 
Jamea  y.  Plant,  4  A.  ft  S.  761,  po9t,  p.  1348. 

(1)  In  order  to  proye  a  highway  bj  prescriptioD,  it  is  not  onlj  necessary  that  it  should 
haye  existed  immemorially,  but  that  the  use  of  it  should  haye  been  uninterrupted. 
OdiarM  y.  Wada,  5  Pick.  421.  What  length  of  time  will  be  sufficient  to  establish  a  right 
to  the  use  of  a  highway,  see  Commonwealth  y.  Newbury,  2  Pick.  61 ;  Sam6  y.  Zoap,  3  I4* 
408;  Einckley  y.  Haelmge,  2  Id.  162 ;  Emefwn  y.  WiUy,  7  Pick.  68. 

(2)  See  Cametock  y.  Van  Detuen,  5  Pick.  163 ;  ChoaU  y.  Bumham,  7  Id.  274. 

(3)  See  Kirkham  y.  Skaarp^  1  Whart.  332 ;  Bwid,  j-c,  1  Ashmead,  417 ;  Xeiw  y«  Cofs 
Mimri,  6  Whart  193. 
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At  common  law,  the  right  to  repair  is  incident  to  the  grant  of  irnj.{i) 
A.  granted  to  B.,(i)  his  heirs,  and  assigns,  oocopiers  of  certain  hooses 
abutting  on  a  piece  of  land  about  eleven  feet  wide  (which  divided  those 
houses  from  a  nouse  then  belonging  to  A.,)  the  right  of  using  the  piece 
of  land  as  a  foot  or  carriageway,  and  gave  him  **all  other  powers,  &c., 
incident  or  necessary  to  the  enjoyment  of  the  way;"  it  was  holden,  that 
under  the  terms  of  this  grant,  the  grantee  was  entitled  to  put  down  a 
flagstone  upon  a  piece  of  land  in  front  of  a  door  opened  by  nim  out  of 
his  house  mto  this  piece  of  land ;  Chamkre,  J.,  observmg,  that  the 
nature  of  the  thing  was  material  in  considering  the  effect  of  the  words. 
The  way  was  granted  for  the  occupation  of  a  dwelling-house,  and  the 
ffrantee  ought  to  have  everything  needM  for  the  occupation  of  his 
Qwelling-house ;  he  ought,  therefore,  to  have  the  opportunity  of  repair- 
ing the  way  in  such  a  manner,  that  it  should  not  be  wet  or  dirty,  when 
he,  or  his  family,  or  his  visitors  enter.     If  any  inconvenience  had  been 
occasioned  to  the  grantor,  it  miffht  make  a  difference;  but  that  was  not 
the  case  here,  nor  was  it  to  be  feared  that  any  right  could  hereafter  be 
set  up  in  respect  of  the  soil,  in  consequence  of  this  stone  having  been 
put  down ;  for  the  precise  extent  of  the  road  was  pointed  out.    A  penoa 
naving  a  private  way  over  the  land  of  another,(f)  cannot,  when  the  way 
is  become  impassable  bv  the  overflowing  of  a  river,  justify  going  on  the 
adjoining  land,  althougn  such  land,  together  with  the  land  over  wUdi 
the  way  is,  both  belong  to  the  grantor  of  the  way.(l)    Highways  are 

governed  by  a  different  principle.(2)    They  are  for  the  poblie 
[*1848]   ^service,  and  if  the  usual  track  is  impassable,  it  is  fi^  Ae 

general  good  that  people  should  be  entiUed  to  pass  in  another 
line.(m) 

2.  By  Preteriptum. — ^A  private  way  may  also  be  claimed  by  pre- 
Bcription,(n)  e.  g.j  that  defendant  is  seised  in  fee  of  a  certain  messuage, 
and  that  he,  and  all  those  whose  estate  he  has  in  the  said  messuage,  ^ 
have,  from  time  immemorial,  had  a  footway,  &c.,  (as  the  case  may  be) 
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(i)  S6mbl.  1  Sannd.  323.  Admitted  per  He^  and  Ckambre^  Jb.,  in  2  Boe.  A  PnL  K. 
E.  109. 

fib)  Gerrard  r.  Cooke,  2  Bob.  k  Pal.  N.  R.  109. 

;/)  Taplor  y.  WhUehead,  Doug.  744.  See  also  BuUard  r.  Harrittm^  4  H.  ft  a  387,  ud 
poii,  p.  1349. 

(m)  Per  Lord  Man^fidd,  0.  J.,  in  Taylor  ▼.  WhiUluad^  «6t  Ji^p. 

\n)  Rastall'f  Entr.  61 7,  pi.  5,  ed.  2. 

(1)  Where  land  is  conyeyed  with  a  right  to  the  grantee,  hit  heirs  and  assigns,  to  pea 
over  other  land,  the  right  is  appurtenant  to  eyery  part  of  the  land  oonyejed,  and  the 
grantee  of  anj  part  is  entitled  to  it  Watton  y.  Biorm^  1  S.  ft  R.  107.  See  OreaUeafy. 
Homer,  6  S.  ft  R.  71 ;  Ewng  y.  DttUvtr,  8  S.  ft  R.  92.  Where  one  has  a  right  of  way 
oyer  another's  land,  and  the  way  is  not  defined,  if  the  owner  of  the  land  stops  np  the 
way,  the  other  party  will  be  Justified  in  going  oyer  another  part  of  the  land.  IWinaa  y. 
Piatt,  8  Pick.  339.  Defendant  may  plead  that  he  is  the  owner  of  an  ai^oining  eloee,  sad 
has  as  appurtenant,  a  right  to  pass  in  all  directions  oyer  the  plsintiif' s  close.  Amtmb 
T.  WUey,  10  Pick.  310. 

(2)  A  way  is  sufficiently  shown  to  be  a  highway  by  proof  that  it  was  so  known  sad 
nsed  for  forty  years,  and  during  that  time  has  been  repaired  as  sneh  by  the  town  whers 
situated.  Reed  y.  Nortl^eld,  13  Pick.  94;  BUt  y.  DenfiM,  lb.  102.  If  land  be  duly 
taken  along  the  bank  of  a  riyer,  for  a  public  road,  and  is  washed  away  in  whole  or  psrC, 
the  public  cannot  take  the  a^oinitag  land,  without  new  proceedings.  Cm.  y.  Bemm^  3 
Leigh,  821. 
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firom to .     From  the  worde  in  italics,  this  plea  is  termed 

prescribing  in  a  qne  estate.  By  stat.  2  &;  8  Will.  IV.  c.  71,  s.  5,  (ante^ 
p.  449,)  imere  a  party  used  to  allege  his  claim  from  time  immemorial, 
the  period  mentioned  in  the  act  may  be  alleged,  and  the  party  need 
not  claim,  as  heretofore,  in  the  name  or  right  of  the  owner  of  the  fee. 
In  pleading  a  prescriptive  private  way,  it  is  not  necessarY((7^  to  describe 
all  the  closes  intervening  between  the  two  termini.  A  right  of  way 
being  an  easement  merely,  and  not  an  interest,  it  is  not  proper  to  lay 
the  way  as  appendant  or  appartenant.(j7)  Unity  of  possession  of  the 
land  to  which  a  way  is  appurtenant  by  prescription,  and  of  the  land 
over  which  the  way  is,  will  extinguish  the  way ;  for  the  prescription  is 
gone,  and  the  way  is  aminst  common  ristht,{q^ 

Where  there  is  a  unity  of  seisin(r)  of  the  land,  and  of  the  way  over 
the  land,  in  one  and  the  same  person,  the  right  of  way  is  either  extin<> 
gnished  or  suspended,  according  to  the  duration  of  the  respective  estates 
in  the  land  and  the  way ;  and,  after  such  extinguishment,  or  during 
such  suspension  of  the  right,  the  way  cannot  pass  as  an  appurtenant 
under  the  ordinary  legal  sense  of  the  word.  In  the  case  of  a  unity  of 
seisin,  in  order  to  pass  a  way  existing  in  point  of  user,  but  extinguished 
or  suspended  in  point  of  law,  the  grantor  must  either  employ  words  of 
express  grant,  or  must  describe  the  way  in  question  as  one  ^^used  and 
enjoyed  with  the  land,"  which  forms  the  subject-matter  of  the  con- 
veyance.(l) 

8.  By  Vustom. — A  custom  that  every  inhabitant  of  such  a  viU  shall 
have  a  way  over  such  land,  either  to  church  or  to  market,  is  good, 
because  it  is  but  an  easement,  and  not  a  profit.   A  tithe-owner  is  entitled 

(0)  Simpton  ▼.  Liwthwaitey  3  B.  A  Ad.  226. 

(j>)  OodUy  V.  Frith,  Yelv.  169.  {q)  1  Boll.  Abr.  936,  (C.)  pi.  8. 

(r)  Per  Tindal,  G.  J.,  delivering  jadgment  in  error,  in  Bzch.  Cnr.,  James  ▼.  Plant,  4 
A.  &  E.  761.    See  ante,  p.  1128,  as  to  unity  of  possession. 

(1)  As  from  an  adverse  eqjojment  of  a  waj  for  twentj  jears,  or  upwards,  {Campbdl 
▼.  WUson,  3  East,  295,)  a  right  bj  grant  maj  be  presumed,  it  is  in  many  cases  advisable 
to  claim  the  waj  under  a  non-existing  grant,  as  well  as  by  prescription,  lest  proof  of 
unity  of  possession,  at  some  distant  point  of  time,  should  destroy  the  title  by  prescrip- 
tion. ffoMord  y.  Robinaon^  3  Mason,  272.  In  order  to  presume  a  grant,  uninterrupted 
use  for  at  least  twenty  years  is  necessary,  and  the  identity  of  the  road  must  be  established, 
and  an  acquiescence  shown  on  the  part  of  the  owner  of  the  land.  Twmbull  y.  Riven,  3 
M'Gord,  131.  Twenty-one  years'  uninterrupted  enjoyment  of  a  right  of  way,  affords 
prescriptive  evidence  of  a  grant,  whether  the  land  over  which  it  extends  be  enclosed  or 
unenclosed,  cleared  or  woodland.  WorraU  v.  Rhoadi,  2  Whart  427 ;  Carmnff  v.  Ootdd, 
16  Wend.  631.  The  presumption  may  be  rebutted  by  proof  that  the  owner  had,  within 
that  time,  ploughed  up  the  way,  declaring  against  the  right  of  way,  although  the  party 
claiming  it  was  not  present.  Barker  v.  Clark,  4  N.  H.  B.  380.  Twenty-one  years'  occu- 
pation of  land,  adverse  to  a  right  of  way,  and  inconsistent  with  it,  bars  the  right.  Yeakle 
▼.  Race,  2  Whart.  123.  It  may  be  abandoned  or  extinguished.  Corfiwy  v.  Oould,  16 
Wend.  631 ;  £mer»<m  V.  WiUy,  10  Pick.  310.  If  a  grant  will  not  convey  all  that  was 
intended,  it  is  good  for  what  grantee  had  power  to  convey.  Thus  a  grant  of  a  right  of 
way,  fourteen  feet  five  inches,  for  carriages,  carts,  kc,,  covered  as  to  eleven  feet,  by  an 
outstanding  mortgage,  passes  a  right  to  the  three  feet  five  inches,  for  such  vehicles  as 
the  width  of  the  way  will  allow.  Law  v.  ffempetead,  10  Gonn.  23.  A  right  of  way  by 
prescription  may  be  acquired  in  forty  years.  Kent  v.  Waite,  10  Pick.  138.  Evidence  of 
adverse  use  of  a  way,  for  a  sufficient  length  of  time,  by  the  owners  of  a  farm,  and  any 
other  persons  having  occasion  to  use  it,  will  sustain  the  allegation  of  a  prescriptive  right 
in  the  owners  of  the  fiurm,  notwithstanding  it  shows  a  right  by  custom  in  other  persons. 
Ibid. 
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to  make  use  of  the  road  ordinarily  used  for  the  ordinaxr  oocapati<Hi  of 
the  close  in  which  the  tithe  is  taken  ;(•)  but  he  oannot  justify  canrying 
his  tithes  home  by  any  other  road,  although  the  farmer  hjip^lf  may 
hare  used  it  for  the  occupation  of  his  farm.(t^(l) 

4.  By  expre99  Reservation. — ^A  nght  of  way  may  be  claimed 
[*1349]  by  ^express  reservation ;  as  where  A.  grant  land  to  anoth^ 
reserving  to  himself  a  way  over  such  land, 
6.  For  NeceMvty, — ^If  a  person  having  a  close,  bounded  on  every  sido 
by  his  own  land,  grants  the  close  to  another,  the  grantee  shall  nave  a 
way  to  the  close,  as  incident  to  the  grant,  or  as  it  is  sometimea  termed, 
a  way  of  necessitv  ;(2)  for  otherwise  he  cannot  derive  any  benefit  from 
the  grant  ;(u^(3)  but  this  kind  of  way  cannot  be  pleaded  generally 
without  showing  the  manner  in  which  the  land  over  which  the  way  is 
claimed  is  charged  with  it(^)    If  A,  has  four  closes  lying  together, 
and  sells  three  of  them  to  b.,  reserving  the  middle  close,  to  which  A* 
has  not  any  way  except  through  one  of  those  cloaes  which  he  sold, 
although  he  reserved  not  any  way,  yet  A.  shall  have  a  way  to  the  mid- 
dle close,  as  reserved  to  him  by  operation  of  law;(y)  and  unity  of  poa* 
session  will  not  extinguish  this  species  of  way.(z)    J.  S.,  as  a  trustee, 
conveyed  land  to  another,  to  which  there  was  not  any  way,  except 
over  the  trustee's  land ;  it  was  holden,  that  a  right  of  way  passed  of 
necessity,  as  incidental  to  the  grant.(a)    If  A.,  the  owner  of  a  close 
over  which  there  is  a  right  of  way,(6)  plough  up  the  way,  and  assign  a 
new  way,  any  person  may  justify  using  the  new  way  as  long  as  it  lies 
open :  but  if  A.  afterwards  stops  up  the  new  way,  the  removal  of  tbe 
obstruction  to  the  new  way  cannot  be  justified«(c)    A  way  of  ueeesnty 
exists  after  unity  of  possession  of  the  close  to  which,  and  the  dose  over 
which,  and  after  a  subseouent  severance.     If  a  person  porchuea  dose 
A.,  with  a  way  of  necessity  thereto  over  close  ^.,  a  stranger's  land, 
and  afterwards  purchases  dose  B.,  and  then  purchases  close  C.,  ad^dur 
in^  to  close  A.,  and  through  which  he  may  enter  cloee  A.,  and  then 
sells  close  B.  without  reservation  of  any  way,  and  then  sells  doses  A* 
and  C,  the  purchaser  of  close  A.  shall  nevertheless  have  the  ancient 

(#)  Admitted  in  Cohh  v.  Sdby^  2  Bos.  k  Pul.  N.  R.  466.    See  aUo  1  Bulstr.  108,  asd 
anU,  p.  1300,  tit.  "  Tithes." 

[i)  Adjudged,  8,  C,  (u)  2  RoL  Abr.  60,  pL  17. 

x)  Bullard  y.  Harrwm,  4  M.  *  S.  387. 
\y\  Per  C«r.,  in  Clark  v.  Cogge^  Cro.  Jao.  170. 
if)  /6.,  and  BtaudsUg  r.  Brook^  Cro.  Jac.  190. 

a)  Howton  v.  Frtarmm^  8  T.  R.  60.  (Jk)  Mome  v.  WitUakt^  T^t.  141. 

[c)  Meignolda  v.  £dward$t  WiUes,  382. 


(1)  See  ffari  v,  Chalker^  6  Conn.  Rep.  311.  Therefore,  where  the  nser 
taking  fish  on  a  certain  be*oh,  witboqt  a  oaps tan  or  reel,  it  wes  held  thai  this  did  not 
authorize  the  party  to  set  np  a  capstan  and  reel  on  such  beach  for  the  pnrpose  of  tski^K 
fish  more  convenientlj.    lb. 

(3)  See  Oayelijf  v.  Bethune^  14  Mass.  Rep.  49 ;  Bm94l  v.  /odbtw,  2  Pick.  574.  The 
inconvenience  of  going  always  to  one's  plantation  bv  water,  will  not  amount  to  soch  s 
necessity  as  will  give  a  right  of  way,  mere  inconvenienoa  not  being  sofficient.  XwM 
V.  Bivert,  2  M<Gord,  447;  TumbuU  y.  Bivera,  3  Id.  131. 

(3)  A  right  of  way  from  neeeiaity  extends  to  a  single  way.  It  is  always  from  ^nd 
naeeatityj  and  this  must  not  be  created  by  the  p*r^  claiming  the  right  of  way.  It  new 
exists  where  a  man  can  get  to  hift  property  through  his  own  land,  however  inGonf«Di>' 
it  may  be.    McDonald  y.  LmdaU^  3  Rawle,  492. 
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Way  of  neeesflity  to  dose  A,  over  dose  B.(€Q  Having  cleftailed  the 
seyeral  methods  by  which  a  purty  may  entitle  himself  to  a  way  oyer 
the  land  of  another,  it  may  not  he  improper  to  subjoin  a  few  remarks 
relative  to  the  form  of  pleaaing  a  right  of  wajr,  and  of  replying  thereto. 
Pleading  Might  of  Way. — In  pleading  a  right  of  way  the  defendant 
onght  to  show  the  nature  of  the  way,  L  e.  whether  it  be  a  footway, 
horseway,  or  carriage  way;  otherwise  the  plea  will  be  bad,  on  de- 
inurrelr,(i$)  for  uncertainty :  this  rule  applies  both  to  public  and  private 
l^ays;  but  in  other  respects  the  form  of  pleading  a  public  highway  is 
more  general  than  that  of  pleading  a  private  way.  Hence,  it 
has  been  bolden,  that  in  a  plea  of  a  public  highway,  it  is  ^not  [^1850] 
necessary  to  state  either  the  places  from  which  and  to  which 
it  leads,{/)  or  that  Such  way  has  existed  from  time  immemorial.(^)  It 
IS  sufficient  to  state  compendiously,  that  it  is  a  public  highway;  but 
wherever  the  precise  locality  becomes  material  to  the  defence,  the  de- 
fendant is  bound  to  fix  it  in  his  pleading8.(A)  In  pleading  a  private 
way,  the  terminus  a  quo,  and  terminus  ad  quern,  ought  to  be  set 
forth.(i)(l).  By  R.  G.  H.  T.  4  Will.  IV.,  pleas  of  a  right  of  way  over 
the  locus  in  quo  varying  the  termini  or  tne  purposes,  are  not  to  be 
allowed;  and  where  the  defendant  pleads  a  rignt  of  way  with  carriages 
and  cattle  and  on  foot  in  the  same  plea,  and  issue  is  taken  thereon,  the 
plea  shall  be  taken  distributively ;  and  if  a  right  of  way  with  cattle  or 
on  foot  only  shall  be  found  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  such  of  the  trespasses  proved  as  shall  be  justi- 
fied  by  the  right  of  way  so  found ;  and  for  the  plaintiff  in  respect  of 
sueh  of  the  trespasses  as  shaU  not  be  so  justified.  And  in  all  actions 
in  which  such  right  of  way  or  other  similar  right  is  so  pleaded,  that  the 
allegations  as  to  the  extent  of  the  right  are  capable  of  being  construed 
distribotively,  they  shall  be  taken  distributively.  In  replying  to  a  plea 
t)f  right  of  way,  the  plaintiff  either  admits  the  right,  and  new  assigns, 
€.  g.,  extra  vian^  or  that  the  plaintiff  has  used  the  way  is  a  different 
mann^  than  that  to  which  he  was  entitled ;  or  he  denies  the  riffht ; 
and  here  it  is  to  be  observed,  that  in  denying  the  right  the  plaintiff 
ought  to  deny  or  traverse  it  specially,  in  conformity  to  the  rules  of 
pleading,  which  do  not  allow  the  general  traverse  de  injurid  9ud  pro- 
prid  absque  tali  caued  to  be  pleaded  in  cases  where  the  defendant 
insists  on  a  right  ;(£)  and  which  rule  holds  as  well  where  the  defend- 
ant justifies  by  command  of  another  claiming  the  right,  as  where  he 
insists  on  the  right  in  himself.(Z)    To  a  plea  claiming  a  right  of  way, 

(J)  Buekby  v.  CoUs^  6  Taant.  311.  (tf)  Alban  v.  Brovtually  Yely.  163. 

(/)  Route  T.  Bardirij  1  H.  Bl.  361.  (ff)  AtprndaU  r.  Brown,  3  T.  R.  266. 

(h)  EUUon  T.  /2et,  3  P.  &  D.  391 ;  11  A.  A  E.  666.  (t)  2  Leon.  10. 

\k)  RuUhbrook  T.  Putanie^  4  Leon.  16  \  Crogati^s  case,  8  Rep.  66,  b. ;  Cooptr  t.  Mohk^ 
WUIes,  64.  See  the  learned  commenta  on  CrogaUft  case  in  Sdby  t.  BardotUj  3  B.  4^  Ad. 
2f  afiKnned  on  error  in  the  Exchequer  Chamber,  9  Bingh.  766.  See  also  Hooker  v.  JVys, 
1  Gr.  M.  k  B.  268 ;  4  Tjr.  777 ;  BowUr  y.  mchoUon,  4  P.  &  D.  16 ;  12  A.  k  E.  341 ; 
PurcheU  v.  Salter^  1  Q.  B.  197 ;  1  G.  &  D.  682. 

{I)  CockerUl  y.  Armstrong,  Willes,  99. 

(1)  See  BruMtmk  t.  l^Kean,  4  Gbreenl.  608. 
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the  plaintiff  may  traverse  the  right,  and  me  in  evidence  that  the  way 
had  Deen  stopped  by  an  order  of  jii8tice8.(m)(l) 

8.  Tender  of  Amende. 

If  a  person  brings  an  action  of  trespass  for  taking  away  his  beasts,  or 

other  goods,  tender  of  sufficient  amends  before  action  brought 

[*1351]   is  not  a  bar ;  because  the  party  makins  the  tender  is  ^ot 

the  owner  of  the  goods,  as  in  the  case  of  a  distre8B,(2)  but  a 

trespasser  to  whom  the  law  does  not  show  any  favour.(n) 

By  Stat.  21  Jac.  I.  c.  16,  s,  5,  ^^  in  all  actions  of  trespass  quare  elavr 
eum  fregit^  wherein  the  defendant  shall  disclaim  in  his  plea,  to  make 
any  title  or  claim  to  the  land,  and  the  trespass  be  by  negligence  or  in* 
voluntary,  defendant  may  plead  a  disclaimer,  and  that  the  trespass  was 
by  negligence  or  involuntary,  and  a  tender  of  sufficient  amends  before 
action  brought." 


V.  Emdenee. 

The  plaintiff  may  prove  the  trespass  to  have  been  committed  at  any 
time  before  action  brought,  though  it  be  before  or  after  the  day  laid  in 
the  declaration.    But  m  trespass  with  a  continuando,  the  plaintiff 
ought  to  confine  himself  to  the  time  in  the  declaration ;  yet  he  may 
waive  the  continuando,  and  prove  a  trespass  on  any  day  before  action 
brought,  or  he  may  give  in  evidence  only  part  of  tne  time  in  ^e  con- 
tinuando.    Bull.  N.  r.  86.     So  where  trespasses  are  alleged  to  have 
been  committed  on  a  particular  day,  and  on  divers  other  days  ind 
times  between  the  day  and  the  commencement  of  the  action,  the  plunr 
tiff  may  prove  either  one  trespass  before  the  day  specified,  or  as  many 
trespasses  as  he  can  within  the  space  of  time  mentioned  in  the  declara- 
tion, but  he  cannot  do  both,  and  must  waive  the  one  or  the  other.  Per 
Q-atdd^  J.,  Northumberland  Summ.  Ass.  1775,  MSS.,  Chamhre^  J.   la 

(m)  See  6  A  6  WUl.  rV.  e.  60,  as.  84  to  92,  (repealing  13  Geo.  m.  c.  78,  and  55  Geo. 
in.  c.  68,)  amended  by  itat.  2^3  Vict.  c.  45,  and  4^6  Vict.  c.  51.  For  cases  oa  tiie 
repealed  statutes,  see  8th  edition  of  this  work,  p.  1359,  tit.  "  Trespass." 

{n)  2  Inst.  107. 

(1)  Defendant,  being  commissioner  of  streets,  may  Jnstii^  breaking  plaintitTs  close 
nnaer  an  order  of  the  Quarter  Sessions  directing  the  opening  of  a  street,  and  the  rsliditf 
of  such  order  cannot  be'  inquired  into  in  that  action.  Adle  ▼.  Sherwood,  3  Wharton,  481 ; 
Baker  r.  RunnelUj  3  Fairf.  235.  Bat  where  the  Justification  was  under  a  legislakiTe  rft> 
BoWe,  which  made  no  provision  for  a  "just  compensation,"  as  the  constitution  required, 
it  was  held  insufficient.  Comins  v.  Bradbury,  1  Id.  447.  And  see  Harlow  y.  Adfce,  3 
Greenl.  438 ;  Todd  v.  Rome^  2  Id.  55. 

(2)  With  respect  to  distresses,  either  for  rent  arrear  or  damage  feasant,  the  law  ii,^ 
that  if  a  tender  is  made  before  the  taking  the  distress,  the  taking  is  wrong^ ;  if  after 
the  taking,  and  before  impounding,  the  detainer  is  wrongful.  But  a  t«nder,  after 
impounding,  comes  too  late.f  Hence,  in  pleading  a  tender  of  amends  to  an  avowry  f<tf 
damage  feasant,  it  ought  to  appear  on  the  face  of  the  plea,  that  the  tender  was  befors 
impounding.  This  clause  in  stat.  21  Jac.  I.  c.  16,  s.  5,  hath  not  made  anj  altexataon  is 
this  respect,  for  that  clause  is  confined  to  actions  of  trespass.} 

*  a  Inst  107.  f  See  ante,  p.  1212.  %  Allen  r.  BayUy,  Lntw.  ISSe. 
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trespa68(o)  against  several,  the  plaintiff  having  proved  a  joint  trespass 
by  all,  cannot  waive  that,  and  give  evidence  of  another  trespass 
committed  by  one  defendant  only*.     Declarations  respecting  the  sub- 

{*ect-matter  of  a  cause,  by  a  person  who  at  the  time  of  mining  them 
Lad  the  same  interest  in  such  matter  as  the  plaintiff;  were 
holden^/))  to  be  admissible  in  '^'evidence  against  him,  although  [*1S52] 
the  maker  of  them  was  alive,  and  might  have  been  called  as 
a  witness.  Where  the  declaration  charges  the  commission  of  trespasses 
in  a  close  of  the  plaintiff,  which  it  describes  by  abuttals,  the  plaintiff, 
in  support  of  the  declaration,  is  not  obliged  to  prove  trespasses  com- 
mitted in  every  part  of  the  close.  And  if  the  defendant  pleads  that 
the  '^  close  in  wnich,  ftc,"  is  part  of  certain  ground  once  waste,  but 
which  was  set  out  under  an  award  for  particular  purposes,  and  that  he 
(defendant^  is  entitled  to  use  it  for  those  purposes;  and  if  it  appears 
that  the  wnole  extent  of  ground  mentionea  in  the  plea  was  not  set  out 
under  the  award,  but  if  part  of  it  was  so  set  out,  and  the  place  where 
the  trespasses  proved  were  committed  was  within  that  part,  then  the 
defendant  has  proved  his  justification ;  for  as  the  plaintiff  is  not  bound 
to  carry  his  proof  of  trespasses  to  every  part  of  the  close  mentioned  in 
the  declaration,  so  the  defendant  is  not  bound  to  support  his  justifica- 
tion as  to  all  parts.  The  ^^  close  in  which,  ftc,"  does  not  mean  the 
whole  close  referred  to  in  the  declaration,  but  the  place  in  which  the 
trespass  is  proved  to  have  been  committed,  and  the  defendant  may 
80  apply  it.f^)  To  support  a  plea  ^framed  on  stat.  2  &  8  Will.  IV.  c. 
71,  s.  2,  which  see  ante,  p.  1126)  oi  a  right  of  way  enjoyed  for  forty 
years,  evidence(r)  may  be  given  of  user  more  than  forty  jrears  back. 
But  the  plea  is  not  supported  by  proof  of  user  from  a  period  of  fifty 
years  before  the  commencement  of  the  action  down  to  within  four  years 
of  it.{s)  Under  a  plea,(£^  denying  that  the  defendant  had  used  the  way 
for  forty  years,  as  of  rignt  and  without  interruption,  the  plaintiff  is  at 
liberty  to  show  the  character  and  description  of  the  user  and  enjoyment 
of  the  way  during  any  part  of  the  time;  as  that  it  was  used  bv  stealth, 
or  in  the  absence  of  the  occupier  of  the  close  and  without  his  knowl- 
edge; or  that  it  was  merely  a  precarious  enjoyment  b^  leave  and 
license,  or  any  other  circumstances  which  negative  that  it  is  an  user  or 
SBJoyment  tinder  a  claim  of  right ;  the  words  of  the  5th  section,(t£) 
'^  not  inconsistent  with  the  simple  fact  of  enjoyment,'*  being  referrible 
to  the  fact  of  enjovment  as  before  stated  in  the  act,  viz.  an  enjoyment 
claimed  and  exercised  ^^  as  of  right."(l) 

(o)  Tait  Y.  Barriif  1  M.  &  Rob.  282  ;  6  G.  A  P.  73 ;  but  see  the  remarks  of  PatUwnf  J., 
m  this  case,  in  HiUhen  r.  TeaU,  2  M.  A  Rob.  31. 

Woolway  ▼.  Bowe,  1  A.  A  E.  114;  3  Ney.  k  M.  849. 

Baueit  v.  MUeheli^  2  B.  &  Ad.  99,  recognizing  Richardt  y.  Pea^e,  2  B.  A  0.  918. 

Law9(m  T.  LangUy^  4  A.  A  E.  890. 

MUduU,  11  A.  k  E.  788 ;  3  P.  A  D.  666,  ante,  p.  1128. 
Clarke^  2  Bingh.  N.  G.  709,  recognizing  TSekU  y.  Brown,  4  A.  &  E.  369 ; 


s 


(r)  2/atMon  y.  La 
\m)  Parker  y.  MU 
(1)  Beasley  y.  CU 
Ney.  k  M.  230. 


(u)  For  which  see  ante,  p.  449. 


(1)  Matter  of  justification  or  excuse,  at  common  law,  must  be  pleaded  in  trespass  d$ 
ionis,  and  cannot  be  giyen  in  eyidence  npon  the  general  issue.  Root  y.  Chandlery  10 
Vend.  110  j  Caraon  y.  WUaon,  6  Halst.  43.  In  trespass  for  demolishing  a  house,  it  is  not 
:ompetent  for  defendant  to  show  it  was  a  house  of  iU  fame.    Johuon  y.  FarvtM^  7 
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YL  Daniaget;  Oo$i9. 

Damages. — ^By  stat.  S  &  4  Will.  lY.  c.  42,  s.  29,  in  actions  of  tres- 
pass de  bonis  asportatis,  tiie  jury,  on  the  trisd  of  any  issue,  or  on  any 
inquisition  of  damages,  may,  if  they  shall  think  fit,  give  damages  in  the 
nature  of  interest  over  and  above  the  value  of  the  goods  at  the  time 

of  the  seizure.(l) 
[^1353]  *In  trespass  for  cutting  into  the  plaintiff's  dose,  and  carry- 
ing away  the  soil,  the  proper  measure  of  damages  is  the  Talue 
to  the  plaintiff  of  the  land  remove^  not  the  expense  of  restoring  it  to 
its  original  condition.(2;)  In  trespass  for  breaking  and  entering  a  mine, 
and  taking  coals  therefrom,  when  the  defendant  is  a  mere  wrong-doer, 
the  measure  of  damages  is  the  value  of  the  coals  at  the  time  when  ^ey 
first  existed  as  chattels;  and  the  defendant  is  not  entitled  to  any  deduc- 
tion for  the  expense  of  getting  them,  or  for  a  rent  payable  to  the  mine- 
owner  on  coals  got  from  the  mme;(y)  but  the  defendant  must  be  allowed 
in  damages  for  his  expense  and  labour  in  removiuff  the  coal  and  bring- 
ing it  to  the  pit's  mouth,  but  not  in  first  severing  it  from  the  mine.(2J 

Co8U. — On  the  subject  of  costs  in  actions  of  trespass,  see  the  stat  Z 
k  4  Vict.  c.  24,  afiUj  p.  38. 

By  R.  G.  H.  T.  4  Will.  IV.  7,  upon  the  trial  where  there  is  mm 
than  one  count,  plea,  avowry,  or  coffnizanoe  upon  the  record,  and  the 
party  pleading  fails  to  establish  a  distinct  subject-matter  of  complunt 
in  respect  of  each  count,  or  some  distinct  ground  of  answer  or  defence 
in  respect  of  each  plea,  avowry,  or  cognizance,  a  verdict  and  judgment 
shall  pass  against  him  upon  each  count,  plea,  avowry,  or  oignisaoce 

(2)  Jonet  T.  Ooadajf,  8  H.  A  W.  146. 

{y)  Wild  y.  IfoU,  &  M.  &  W.  672,  recognizing  Mwtim  T.  Porter,  5  K.  &  W.  351 ;  p^tt, 
p.  1396. 

(«)  Morffon  t.  Powell,  3  Q.  B.  278 ;  2  0.  ft  D.  721. 


Gre6nl.  370.    In  trespaM  ^u.  d.  frt,  and  canying  away  goods,  plaintiff  may  giT«  eri 
dettG«  of  their  yalne,  although  he  has  brought  replevin,  if  defendant  kas  pleaded  pco- 
pertj  therein,  and  it  is  still  pending,  and  a  fortiori,  if  discontinued,  although  afbcf  the 
commencement  of  the  action  of  trespass.    Krider  y.  Lafferty,  I  Whart.  303. 

(1)  In  trespass  or  case  for  injuries  to  personal  property,  the  jury  is  not  restricted  to 
the  pecuniary  loss  of  the  plaintiff,  but  may  take  into  yiew  the  drcumstaBcesof  SKgnva- 
tion.  MerritU  y.  Tariff  M,  Co.,  10  Conn.  384.  Vide  Ayer  y.  BartUn,  9  Pick.  15&  Is 
trespass  quare  cL  frt.  for  destroying  a  dam,  consequential  damages  may  be  recoTci^ 
WhiH  y.  Jio^dy,  8  Pick.  356.  Defendant  may  show  in  mitigation  that  the  trespass  was 
not  wilAil  and  malicious,  as  that  he  entered  to  survey  a  portion  sold  for  quit  rests. 
Maehin  r,  Oeortner,  14  Wend.  239.  Or  that  the  goods  did  not  belong  to  pliUntii;  sad 
that  they  came  to  the  owner's  use,  although  he  took  them  without  authority.  Sfuirt  t. 
ffoUenbaek,  9  Pick.  551.  A  return  of  property  taken  does  not  bar  the  action,  bat  {[Oss 
only  in  mitigation  of  damages.  Haumer  y.  WiUey,  17  Wend.  91 ;  CHark  y.  Lmli»eky  16 14. 
607.  Acts  amounting  to  trespass  vi  et  armii,  which  are  a  component  part  of  one  ontnf^ 
may  be  joined  with  a  claim  for  trespass  qu,  el.fregii  and  damages  reeoyered  m  one  actioa. 
Moat8  y.  Witmer,  3  Gill  Jc  J.  118.  In  trespass  qu.  d,  Jre.  and  assault  and  battery,  tbe 
latter  is  not  merely  matter  of  aggravation,  but  a  distinct  charge,  for  which  akme  platetiff 
9say  recover.  Samton  v.  Htnry^  13  Pick.  36.  In  trespass  qu.  cLfrt,  and  catting  dovs 
trees,  if  plaintiff  fail  to  prove  the  cutting  his  trees,  he  may  still  recover  for  breakiag  bis 
close,  ifundell  v.  Perry,  2  Gill  &  J.  193.  In  trespass  against  several,  some  maybe 
found  guilty  and  some  not,  but  the  damages  cannot  be  severed  against  those  fivoA 
guilty.  Ridffe  y.  WtUon,  1  Blackf.  409.  If  two  defendants  plead  severallj,  and  seveni 
damages  are  assessed,  plaintiff  may  take  judgment  against  both  de  nM^ibrda*  iamait. 
BaUey  v.  Woodruff,  9  Pick.  555  ;  EUioH  v.  Porter,  6  Dana,  292.  See  WeaUy  v.  Rpye-,  3 
Watts,  464 ;  AUm  y.  Craig,  1  Green,  294.    Consult  Sedgwick  on  Dam.,  504-530, 2d  ed. 
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which  he  shall  have  so  failed  to  establish,  and  he  shall  be  liable  to  the 
other  party  for  all  the  costs  occasioned  by  such  count,  ftc,  including 
those  of  the  evidence  as  well  as  those  of  the  pleadings.(a)  Upon  a 
plea(5)  of  a  right  of  way  to  fetch  water  and  goods  from  a  rirer,  the  jury 
haying  found  the  ri^ht  to  fetch  water,  and  negatived  the  right  to  i^tch 
goods,  the  court  ordered  judgment  to  be  entered  for  the  defendant  as 
to  the  ri^t  to  fetch  water,  and  for  the  plaintiff  as  to  the  right  to  fetch 
goods.  %ut  where  to  an  action  of  trespass,  the  defendant  pleaded  a 
right  of  way  on  foot  and  with  horses,  cattle,  carts,  wagons,  and  other 
carriages,  for  the  convenient  occupation  of  his  close,  E :  the  jury  hav- 
ing found  that  he  had  a  right  of  carting  timber  and  wood  only  from  K; 
it  was  hoIden,(c)  that  plaintiff  was  entitled  to  the  entire  verdict,  and 
that  defendant  could  not  enter  it  distributively  for  such  right  as  the  jury 
found. 

[The  statute  of  Gloucester  having  given  costs  in  all  cases  where 
damages  were  recoverable,  it  followed  as  a  necessary  consequence,  that 
wherever  the  smallest  damages  were  recovered,  the  plaintiff  recovered 
his  full  costs.  This  was  productive  of  so  much  inconvenience,  by  en- 
couraging vexatious  suits,  that  the  interposition  of  the  legislature  was 
deemed  necessary,  in  order  to  confine  the  operation  of  the  statute  of 
Gloucester.  For  this  purpose  it  was  enacted  by  stat.  22  and  23  Car, 
2,  G.  9,  that,  ^4n  all  actions  of  trespass,  assault,  and  battery,  and  other 
personal  actions,  wherein  the  judge,  at  the  trial  of  the  cause,  shall  not 
&nd  and  certify  under  his  hand,  upon  the  back  of  the  record,  that  an 
issault  and  battery  was  proved,  or  that  the  freehold  or  title  of  the  land 
nentioned  in  the  plaintiff's  declaration,  was  chiefly  in  question;  the 
plaintiff,  in  case  the  jury  shall  find  the  damages  to  pe  under  the  value 
)f  40s. y  shall  not  recover  more  costs  of  suit  than  the  damages  so  found 
;hall  amount  unto."  Notwithstanding  the  general  words  (Salk.  208, 
}filb<mme  v.  Beade^  8  Wils.  823,  per  Willes,  C.  J.,)  ^^  other  personal 
kctions,"  this  statute  has  been  universally  construed  to  be  conlSned  to 
he  two  species  of  actions  therein  specisdly  named,  viz.  trespass,  and 
kssault  and  battery;  and  that  the  action  of  trespass  is  confined  to  tres- 
pass quare  clau9um  fregitj  wherein  the  freehold  or  title  to  the  land 
ciay  come  in  question.  It  may  be  laid  down  as  a  general  rule,  that  all 
ctions  quare  elaiuum  fregitj  wherein  the  plaintiff  merely  declares  for 
n  injury  to  the  freehold,  or  to  something  growing  upon,  {SiU  v.  Beeveij 
JuU.  N.  P.  829,)  or  affixed  {Birch  v.  Baffet/y  Bull.  N.  T.  880,)  to  the 
reehold,  as  breaking  a  lock  affixed  to  plaintiff's  gate,  {ButUr  v.  Cozens^ 
1  Mod.  198;  6  Yin.  Abr.  857,)  are  within  the  statute.  And  this  rule 
olds,  although  the  declaration  charges  the  defendant  with  taking  and 
arrying  away  a  portion  of  the  freehold,  provided  such  taking  and 
^rryinff  away  be  merely  a  mode  or  qualification  of  the  injury  done  to 
le  land.  In  an  action  of  trespass  quare  clau9um  fregitj  {Olegg  ▼• 
foli/neux^  Doug.  779,)  it  was  stated  in  the  first  count,  that  the  defend- 
nts  broke  and  entered  the  close  of  the  plaintiffs;  and  the  grass  of  the 


f 


a)  See  Head  y.  Baldrey^  11  A.  ft  E.  906 ;  3  P.  &  D.  625. 

h)  Knight  Y.  Woore^  3  Bingh.  N.  C.  3 ;  3  Scott,  326. 

(c)  Higham  v.  RabeU,  6  Bingh.  K.  C.  622 ;  7  Scott,  827,  recognized  in  /voM  v.  Jtfanfi,  3 
.  ^  Gr.  691 ;  4  Scott's  N.  B.  342. 
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plaintiffs,  there  then  ffrowingf  with  their  feet,  in  walking,  trod  down, 
spoiled,  and  consumed,  and  dng  np  and  got  dirers  large  qnantitiea  of 
turf^  peat,  sods,  heath,  stones,  soil,  and  earth  of  the  pluirtifiia,  in  aad 
npon  the  place  in  which,  &e.,  and  took  and  carried  away  the  aome,  and 
converted  and  disposed  of  the  same  to  their  own  use.    There  was  another 
coont,  npon  a  similar  trespass,  in  another  close.    The  defendant  pleaded 
the  general  issue  to  the  whoU  declaration,  and  two  special  pleas  to  the 
$eeond  count;  and,  on  the  trial,  a  verdict  was  found  for  the  plaintiffii 
on  the  general  issue  with  1«.  damages;  and  for  the  defendants  on  the 
special  pleas,  and  the  juc^  had  not  certified.     It  was  holden  that  the 
plaintiffs  were  not  entitled  to  any  more  costs  than  damages.  Lord  Man$- 
fields  C.  J.,  observing,  *^What  has  been  called  an  asportavit,  in  this 
declaration,  is  a  mode  or  qualification  of  the  injury  done  to  the  Isnd. 
The  trespass  is  laid  to  have  been  committed  on  the  land  by  digging, 
&c.,  and  the  asportavit  as  part  of  the  same  act;  and  on  the  trial  of  the 
issue,  the  freehold  certainly  might  have  come  in  question.     This  is 
clearly  distinguishable  from  an  asportavit  of  personal  property,  where 
the  freehold  cannot  come  in  question,  and  which,  therefore,  is  not  within 
the  act;  thus,  after  trees  are  cut  down,  and  thereby  severed  frcoa  the 
freehold,  if  a  trespasser  comes  and  carries  them  away,  that  case  is  not 
within  the  statute,  because  the  freehold  cannot  come  in  question;  heie 
it  might"     So  where  the  plaintiff  declares  for  a  consequential  injmy, 
merely  as  matter  of  aggravation.     In  trespass  for  bresidng  and  enter 
ing  a  dwelling-house,  {AppleUm  v.  Smithy  B.  R.  H.  2  G.  8  BulL  X.  P. 
830;  eee  also  Bhtnt  v.  rnither^  Str.  646,]  and  making  a  great  noise 
there,  and  continuing  there  until  the  plaintiff  and  another  person  were 
compelled  to  give  a  sum  of  money:  it  was  holden,  that  the  pisiotiff  was 
entided  to  no  more  costs  than  damages.    So  in  trespass  for  beating 
plaintiff^  and  turning  him  out  of  a  room,  whereby  he  was  prevented  from 
exercising  the  business  of  an  attorney  there,  it  was  holaen,  (i>aiiiiiqr, 
gent,  one,  ^c,  v.  Cooper,  10  B.  k  &  880,  in  whioh  the  anthority  d 
Andereon  v.  BuckUmy  1  Str.  192,  was  denied,)  that  the  plaintiff  wis 
not  entitled  te  more  costs  than  damages.     Trespass  for  breaking  a 
house,  seising  and  taking  goods,  and  detaining  them  until  plaintiff  pod 
mon^,  no  more  costs  than  damages  if  under  40«.  per  Willes,  Ashwst, 
and  Buller,  Js.,  on  the  authority  of  Reeves  v.  Butierj  Gilb.  Rep.  195. 
A  detinuit,  not  on  asportavit,  B.  P.  B.  146 ;  Dampier,  MSS.,  L.  I.  L.; 
PoweU  V.  Mlet,  B.  R.  Trin.  21  Geo.  8.     In  cases  like  those  above 
mentioned,  if  it  does  not  appear  either  by  the  certificate  of  the  judge, 
or  by  the  pleadings,  {Awer  v.  Finehj  2  Lev.  884 ;  Martin  v.  VaUaneej 
1  East,  850,)  f for  that  is  considered  as  tantamount  to  the  jndge's  cer- 
tificate,) and  tnat  the  freehold  or  title  wa$  chiefly  in  qnestion,  the^dsia- 
tiff  is  entitled  to  no  more  costs  than  damages,  if  he  recover  less  tfasB 
40s.    In  a  case  where  a  right  of  way  was  pl^ed  b^  metes  and  bounds, 
and  theve  was  no  issue  taken  thereon;  but  the  rephcaticm  new  nested 
extra  viam,  and  upon  that  there  was  a  verdict  for  plaintiff*  under  40a; 
the  court  held  the  plaintiff  was  not  entitled  to  full  costs.     OockerQl  v. 
Allaneon,  Hullock  on  Costs,  86.     See  also  Oregorjf  v.  Ormerody  4 
Taunt.  98,  S.  P.    But  see  Taylor  v.  Nicholh,  8  B.  &  A.  448,  what 
to  trespass  quare  clausum  fregitj  defendant  pleaded  not  guil^  and  a 
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justification  of  a  right  of  way ;  the  plaintiff  in  replication  admitted  the 
riffht  of  way  and  new  assigned  extra  viam.  The  ])laintiff  having  ob- 
tained a  verdict  on  the  new  assignment,  with  one  shilling  damages,  was 
holden  to  be  entitled  to  foil  costs;  the  court  recognizing  the  authcNrity 
of  ^Mer  V.  Finch  and  Martin  v.  ValUmee.  See  Booths.  IliboUon^  1 
Y.  k  J.  (Ex.)  854.((2)  Where  the  defendant  suffers  judgment  by 
default  on  the  new  assignment,  and  drives  the  plaintiff  to  a  trial  bv  the 
plea  of  not  guilty,  the  plaintiff  is  entitled  to  the  general  costs  of  the 
cause.  Vieker$  v.  Q-aUimorey  5  Bingh,  196,  and  2  M.  &;  P.  858, 
recognizing  Uou%e  v.  The  Commiisumers  of  Thames  Navigation^  8 
Brod.  &;  Singh.  117;  Longden  v.  Boum^  1  B.  &  G.  278;  Broad- 
bent  V.  ShatOj  2  B.  &  Ad.  940,  S.  P.  on  the  authority  of  the  forego- 
ing cases.  The  court  will  not  order  J.  S.  to  pay  costs  who  is  not  ^ 
party  to  the  record,  although  it  be  sworn  that  the  trespass  was  commit- 
ted by  his  direction,  and  it  was  urged  that  the  plaintiff  might  not,  at 
the  time  when  he  commenced  the  action,  have  known  that  J.  S.  was  the 
responsible  trespasser.    Berkley  v.  JHmerevj  10  B.  &,  C.  118,  n. 

Before  the  stat.  of  4  Ann.  c.  16,  s.  8,  (aUowing  the  court  on  motion 
to  direct  a  view,)  (see  B.  G.  H.  T.  2  W.  4,  68,  as  to  rule  for  a  view,) 
there  could  not  be  a  view  until  after  the  cause  had  been  brouffht  to  trial, 
vfhen,  if  the  judge  thought  proper,  the  cause  was  adjourned  to  enable 
the  jurors  to  have  a  view:  and  this  was  entered  upon  the  record;  wh^oice 
the  court  inferred  that  the  title  must  have  come  in  question,  and  a  view 
having  been  granted,  was  considered  as  tantamount  to  a  judge's  certifi- 
cate.   Kempter  v.  Deacon^  Lord  Baym.  76,  Salk.  665.    But  as,  since 
the  Stat,  of  Ann,  a  view  is  granted  of  course  upon  the  previous  motion 
of  either  party,  and  may  be  granted  where  the  title  is  not  in  question, 
the  same  effect  cannot  any  longer  be  attached  to  it ;  and  a  plaintiff  re- 
covering less  than  40«.  is  no  longer  entitled  to  costs  of  increase,  merely 
because  a  view  has  been  had,  although  it  was  granted  upon  the  applica- 
tion of  the  defendant.    Flint  v.  HiU,  B.  B.  E.  1809 ;  11  East,  184. 
If  it  appear  on  the  face  of  the  declaration,  that  the  freehold  might  have 
come  in  question,  it  is  sufficient  to  bring  the  case  within  the  statute. 
The  trespass  at  A.,  {Stead  v.  Q-awhle^  7  East,  825,^  and  throwing  down, 
burning,  and  totallv  destroying  the  plaintiffs  heage,  there  then  erects 
^d,  &;c.,  whereby,  &c. ;  the  defendant  pleaded  the  general  issue,  and 
justified  as  to  the  throwing  down  the  hed^e,  because  it  was  erected  on 
i.  common  over  which  he  i»:escribed  for  right  of  common,  whereon  issue 
vras  taken,  and  found  for  the  defendant,  and  a  verdict  for  the  plaintiff, 
kvith  20«.  damages  on  the  general  issue;  it  was  holden,  that  Uie  &cts 
stated  on  the  special  plea  and  found,  could  not  be  taken  into  considera- 
tion, to  show  that  the  title  to  the  freehold  could  not  come  in  question; 
md  as,  on  the  declaration,  the  freehold  might  have  come  in  question, 
ind  the  judge  did  not  certify,  the  plaintiff  was  entitled  to  no  more  costs 
han  damages.     The  cases  to  which  the  statute  does  not  apply  are,  1. 
Inhere  the  action  is  brought  solely  for  an  injury  to  a  personal  chattel; 
Ven  Y.  PhiUipey  Salk.  208 ;  Keen  y.  WhistUr^  1  Str.  684;)  2.  Where 
;he  action  is  bit>nght  for  a  local  trespass,  and  also  for  a  substantive  and 

{d)  See  Heaton  y.  FerrU,  1  Johns.  Bep.  146,  §zparU  Coburn,  1  Cowen,  568,  for  the  rule 
ipon  this  subject  under  the  law  of  New  York. 
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independent  injury  to  a  peraonal  chattel,  (whether  in  the  same  {Ander- 
son v.  BucktoUy  1  Str.  192 ;  Thompson  v.  Berry ^  1  Str.  551 ;  SmM  t. 
Clarke,  2  Str.  1130,)  ooant  with  the  local  trespass,  or  a  different  count. 
{Barnes  v.  Edgard,  8  Mod.  39,^  is  immaterial,)  and  general  damages 
are  giren;   in  which  case,  as  tne  court  will  intend  that  part  of  the 
damages  were  given  for  the  injury  to  the  chattel,  as  to  which  there 
cannot  he  any  certificate,  the  case  is  as  much  exempted  from  the  opera- 
tion of  this  statute,  as  if  the  plaintiff  had  declared  merely  for  an  injoiT 
to  a  personal  chattel.     It  may  not  be  improper  to  observe  that,  in  a  case 
of  this  kind,  if  the  plaintiff  fails  in  proving  the  injury  to  the  chattel, 
(Salk.  208,)  and  there  is  a  verdict  for  the  defendant  on  this  part  of  the 
declaration,  the  action  then  becomes  merely  an  action  for  a  local  tres- 
pass within  the  operation  of  the  statute.     On  writs  of  inquiry,  in  cases 
within  the  statute,  {Sheldon  v.  Ludgate,  Bull.  N.  P.  329,)  the  plaintiff 
shall  have  full  costs,  although  the  damages  are  under  40«.     Where  the 
cause  originally  began  in  an  inferior  court,  {Roop  v.  Scrttch,  4  Mod. 
378 ;  Archbishop  of  Ganterbury  v.  Fuller,  Lord  Itaym.  395,)  and  h 
removed  to  K.  B.  or  C.  B.  the  plaintiff  shall  have  his  foil  costs,  althoogh 
the  damages  are  under  40«.  and  there  is  not  any  certificate.     It  only 
remains  to  mention  another  class  of  cases,  in  which  it  has  been  holden^ 
that  wherever  a  special  plea  of  justification  is  found  against  the  defen- 
dant, the  plaintiff  is  entitled  to  full  costs.     To  trespass  quare  tiaur 
sum  fregitj  {Redridge  v.  Paimer,  2  H.  Bl.  2,)  defendant  pleaded  nei 
guilty y  and  a  license,  on  both  of  which  pleas  issue  was  joined,  and 
found  for  plaintiff,  with  one  shilling  damages,  it  was  holdeo  dat  the 
plaintiff  was  entitled  to  full  costs,  it  being  a  general  rule,  that  wherever 
a  special  plea  of  justification  is  found  against  defendant,  plainiiff  is 
entitled  to  full  costs.     The  rule,  as  laid  down  in  the  foregoing  case,  was 
recomized  in  Comer  v.  Baker,  2  H.  Bl.  841,  and  in  PedieU  v.  Kiddk^ 
7  T.  II.  659.     The  principle  on  which  these  determinations  are  founded, 
is  stated  by  Lord  Kenyon,  in  the  last*mentioned  case,  to  be  this,  that 
where  the  case  is  such  that  the  judge  who  tries  it  cannot  in  any  view  of 
it  grant  a  certificate  within  the  act,  it  is  considered  to  be  a  case  onl  of 
the  statute.    It  may  be  remarked,  that  the  principle  adverted  to  by 
Lord  Kenyon,  is  certainly  a  sound  principle,  but  it  is  not  quite  so  dear 
that  the  application  of  the  principle  to  the  case  in  question  was  correet. 
By  Stat.  8  s  9  W.  3,  c.  11,  s.  4,  '^  In  all  actions  of  trespass,  wheren, 
at  the  trial  of  the  cause,  it  shall  appear  and  be  certified  by  the  judge, 
under  his  hand,  upon  the  back  of  the  record,  that  the  trespass  upon 
which  any  defendant  shall  be  found  guilty,  was  wilful  and  malicious, 
the  plaintiff  shall  recover,  not  only  his  damages,  but  his  full  costs. 
See  ante,  p.  41.     In  Reynold  v.  Edwards,  6  T.  R.  11,  it  was  holdoi, 
that  if  the  trespass  was  committed  after  notice,  the  judge  was  bound  to 
certify  that  the  trespass  was  wilful  and  malicious.     Sut  in  Chod  v. 
W<xtkins,  8  East,  499,  it  was  adjudged,  that  although  the  trespass  were 
committed  after  notice,  yet  the  statute  meant  to  leave  it  to  the  discre- 
tion of  the  judge  to  certify  or  not,  according  as  it  appeared  to  him  at 
the  trial,  upon  view  of  all  the  circumstances  proved,  that  the  trespass 
was  or  was  not  wilful  and  malicious.    The  judge  may  mint  his  oertifi- 
jate  ( WooUey  v.  Whitby,  2  B.  &  G.  580,  overruling  Ford  v.  Pan,  i 
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"Wils.  21,)  at  any  convenient  time  after  the  trial,] — Text  of  former  edi- 

Where,  in  an  action  of  trespass,  by  A.  against  B.,  C,  D.,  who  plead 
axid  defend  jointly,  a  verdict  is  found  against  G.  and  D.  on  all  the  issues, 
and  for  B.  on  aU  the  issues ;  it  was  holden,  that  B.  was  entitled  to  a 
-third  part  of  the  costs  of  the  joint  defence,  which  might  be  set  oiBf 
against  and  deducted  from  the  costs  of  A.  against  C.  and  D.(^) 


*CHAPTER   XL.  [*1354] 

TKOVER. 
I.  Of  thb  Nature  and  Foundation  of  thb  Action  of  Trovbr, 

AND  IN  what  GaSBS  SUCH  ACTION  MAY  BB  MAINTAINBD.     p.  1S54. 

1.  Absolute  Property,  p*  1354.   Special  Property,  p.  1862. 

2.  Might  of  Possession,    p.  1864. 
8.  Personal  Goods,    p.  1866. 

4.  Conversation,    p.  1870. 

II.  Bt  whom  AND  A0AINBT  WHOM  TbOYBB  MAT  BB  MAINTAINED,      p. 

1876. 
III.  Thb  Bbolaration.  p.  1878.  Plba,  and  hbrbin  of  the  New 
Rules,  p.  1880.  Defence,  and  herein  of  the  Doctrine  of 
Liens,  p.  1882.  Eyidencb.  p.  1890.  Of  stating  the  Pro- 
CEEDIN0S.  p.  1895.  -  Damages,  p.  1895.  Costs,  p.  1396. 
Judgment,    p.  1896. 


I.  Of  the  Nature  and  Foundation  of  the  Action  of  Trover^  and  in 
what  Cases  such  Action  may  be  maintained. 

Definition. — The  action  of  trover  is  a  special  action  upon  the  case, 
which  may  be  maintaiDod  by  any  person  who  has  either  an  absolute  or 
special  property  in  goods,  for  recoyerine  the  value  of  such  goods,  against 
another,  wno  having,  or  bein^  supposea  to  have,  obtained  possession  of 
such  goods  by  lawful  means,  has  wrongfully  converted  them  to  his  own 
use. 

In  order  to  maintain  an  action  of  trover,  it  is  necessary  that  it 
should  appear : — 

1.  That  the  plaintiff  had  either  an  absolute  or  a  special  property  in 
the  goods  which  are  the  subject  of  the  action : 
*  2.  That  the  plaintiff  had  also  the  right  of  possession  in  the  goods : 

8.  That  personal  goods  constitute  the  subject-matter  of  the  action : 

4.  That  the  defendant  has  been  guilty  of  a  wrongful  conversion. 

1.  Absolute  Property. — ^It  must  appear,  that  the  plaintiff  had  a  pro- 
perty, either  absolute  or  8pecial,(a)  in  the  goods  which  are 
the  ^subject  of  the  action ;  but  it  is  not  necessary  to  show   [*1855] 
that  the  plaintiff  had  both  an  absolute  and  a  special  pro- 

(df)  Norman  T.  CUmmwn^  4  M.  &  Or.  243 ;  4  Scott's  N.  R.  735. 
(a)  Per  Lord  Mantfidd,  G.  J.,  1  T.  R.  56. 
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pertT  ;(b)  dither  the  one  or  tfie  othw  is  snficieiit    Abeolate  proferty 
IB  where  000,(0)  h&ying  the  poflBeesion  of  ^oods,  liae  also  the  exdueiTo 
right  to  enjoy  them,  and  which  oan  imlj  be  defeated  bj  hia  own  act. 
Timber,((l)  whfle  standing,  is  part  of  the  mheritanoe ;  bat  when  severed, 
either  by  the  aot  of  God,  as  by  tempest,  or  by  a  trespasser  and  by 
wrong,  it  belonss  to  him  who  has  the  first  estate  of  inheritance,  whsftiier 
in  fee  or  in  tail,  who  may  brine  troTer  for  it.    Trover  was  Immght  by 
a  tenant  in  tail,  expectant  on  the  determination  of  an  estate  for  iife,(e) 
without  impeachment  of  waste,  for  timber  which  grew  upon,  and  bad 
been  severed  from,  the  estate,  and  was  in  the  possession  of  the  defendant. 
It  was  holden,  that  the  plaintiff  could  not  recover ;  because  an  aetion 
of  trover  must  be  founded  on  the  property  of  the  plaintiff^  and  in  this 
case  the  plaintiff  had  not  any  property  in  the  timber ;  for  a  tenant  for 
life,  without  impeachment  of  waste,  has  a  right  to  the  trees  at  tht 
moment  when  they  are  eut  down*     In  like  manner  tenant  in  tail,  after 
possibility  of  issue  extinct,  is  entitled  to  timber  when  cut(/)    Trustees 
of  an  estate  pur  autre  vie  cannot  maintain  trover  for  trees  felled  upon 
the  estate  ;(^)  for  although  they  have  a  special  property  in  the  trees 
while  standmg,  yet  that  property  ceases  when  they  are  cut  down,  sad 
the  trees  then  belong  to  the  owner  of  the  inhmtance.    It  was  fur  s 
lonff  time  in  great  doubt  whether  the  landlord  had  such  a  poosession  of 
timber  cut  down  during  the  continuance  of  a  lease,  on  whidk  he  could 
maintain  trover ;  but  it  was  finalljr  deteimined(A)  tiiat  he  had;  becaoie 
the  interest  of  the  lessee  in  the  timbw  remained  no  lonmr  than  whik 
it  was  growing  on  the  land  demised,  and  determined  instantly  upon 
the  severance.     The  defendant,  a  wharfinger,  having  wokxunrM^ 
timber  on  his  wharf  to  be  the  propert}r  of  the  plaintiff;  it  was  koIden^O 
that  he  could  not  afterwards  dispute  it,  and  set  up  the  title  of  a  thira 
person.     The  owner  of  goods  stolen,  prosecuting  the  felon  to  oonYickio&, 
cannot  recover  the  value  of  them  in  trover  from  a  perBon(i)  vho  bss 
purchased  the  goods  in  market  avert^{l)  and  sold  them  again  before  the 
conviction,  notwithstanding  the  owner  gave  the  purchaser  notice  of  the 
robbery,  while  the  ^oods  were  in  his  possession;  for,  in  order  to  main- 
tain trover,  the  plamtiff  must  prove  that  the  goods  were  his  property, 
and  that  while  they  were  so  thev  came  into  the  possession  of  the  defaid- 

ant,  who  converted  them  to  his  own  use.f  1}    But  where  pro- 
[^1856]   perty  feloniously  taken  from  the  plaintiff  was  sold  by  the 

felon  to  defendant,  who  purchased  hmdfide^  but  not  in  market 
overt ;  the  plaintiff  gave  notice  of  the  felony  to  the  defendant,  who 

(h)  Per  Lawrmcej  J.,  7  T.  R.  398.  (e)  lb, 

(d)  Per  Lord  Talbot,  C,  in  Bewick  T.  Whi^ddy  3  P.  Wms.  368. 

?«)  F^n$  ▼.  Dar^  1  T.  B.  65.  (/)  WUUama  r.  WUIiam§,  13  Bait,  309. 

(g)  Blaker  ▼.  Anteombs,  1  Bo8.  k  PuL  K.  R.  25. 

ai 


Berrp  t.  ffefd,  Palm.  327,  And  Cro.  Gar.  242 ;  cited  bj  Lawrmeef  J.,  in  {TerAa  ▼• 
EarjMTy  7  T.  R.  13. 

ft)  OoOmg  T.  Bimu,  7  Bingh.  339.  (k)  Marwod  t.  Smith,  8  T.  R.  750. 

I)  See  a«  to  sales  in  shops,  Lyons  ▼.  />«  Pa§ij  3  P.  &  D.  177 ;  11  A.  a  E.  336. 


(1)  The  owner  of  goods  stolen  maj,  a^fter  the  eonWction  of  the  offender,  bring  tronr 
against  him  to  recover  the  value.  Btfore  conviction  he  cannot.  I'oMter  v.  JHieitry  3 
Greenl.  458;  Boady  v.  Ktaiing,  4  Id.  164.  But  see  BoardtMn  v.  Gort^  15  Mass.  Bep.  33i. 
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afterwards  sold  the  property  in  market  overt,  after  which  the  plaintiff 
prosecuted  the  felon  to  conviction ;  it  was  holden,(fii)  that  the  plaintiff 
might  recover  from  the  defendant  the  value  of  the  property.  An  arbi- 
tratoTy  to  whom  all  matters  in  difference  between  a  landlord  and  tenant 
had  been  referred,  awarded  that  a  stack  of  hay  should  be  delivered  up 
bv  the  tenant  to  the  landlord,  upon  being  paid  a  certain  sum  for  it. 
The  kndlord  tendered  the  money,  btU  the  tenant  refuted  to  receive  it, 
or  to  deliver  up  the  hay :  whereupon  the  landlord  brought  trover  against 
the  tenant  for  the  hay.  It  was  holden,(fi)  that  this  action  could  not  be 
maintained ;  for  the  proper^  was  not  transferred  by  the  mere  force  of 
the  award ;  and  that  the  landlord's  only  remedy  was  to  proceed  against 
the  tenant  upon  the  award :  but  Lord  JSUlenbaraugh  observed,  that  the 
ea»e  miffht  have  been  different  if  the  tenant  had  accepted  the  money 
tendered  for  that  would  have  been  a  ratification  of  the  award,  and  an 
assent  on  the  part  of  the  tenant  to  the  transfer  of  the  property.  If  a 
tradesman  order  goods  to  be  sent  by  a  carrier,ro)  though  he  does  not 
name  any  particular  carrier,  the  moment  die  gooos  are  ddivered  to  the 
carrier,  such  delivery  operates  as  a  delivery  to  the  purchaser,  and  the 
whole  property  is  immediately  vested  in  him;  and  if  any  accident 


should  happen  to  the  goods,  it  will  be  at  the  risk  of  the  purdiaser.(l) 
So  if  A.  order  goods  to  be  transmitted  to  him  by  a  particular  carrier,(|^) 
though  upon  condition  to  return  them  again,  if  he  dislike  them ;  yet 
upon  delivery  to  the  carrier  the  property  is  vested  in  A.,  and  he  will 
be  bound  to  pay  the  price  to  the  vendor,  and  consequently  the  vend<Hr 
cannot  bring  trover  against  the  carrier,  if  the  carrier  convert  the  goods 
to  his  own  use.(2)  If  A.  order  a  tradesman  to  send  him  goods  by  a 
hoyman,(9)  and  the  tradesman  send  the  goods  by  a  porter,  to  the  house 
where  the  hoyman  resides,  when  in  town,  and  the  porter,  not  finding 
Mm,  leave  the  goods  witii  the  landlord,  A.  cannot  maintain  trover 
against  the  landlord,  for  the  property  never  vested  in  A.,  but 
remained  in  *the  tradesman :  but  if  the  person  to  whom  the  [*1867] 
goods  were  delivered  had  been  a  servant  to  the  hoyman,  and 
entrusted  by  him  to  receive  the  goods,  A.  might  have  maintained 
trover  ;{r)  for,  by  such  delivery,  the  property  would  have  vested  in  him, 
and  therefore  in  such  case  the  tradesman  could  not  have  brought  trover 
against  the  hoyman.    The  property  of  goods  passes  by  the  indorse- 


i; 


fm)  Pur  y.  Humphrty,  2  A.  &  K.  495  ;  4  Ney.  k  M.  430. 
(n)  Hunter  ▼.  Rice,  15  Bast,  100. 

(0)  Sftid  to  have  been  deteimined  bj  JEfff^  0.  J.,  at  Shrewsbiuy  Assizes,  3  P.  Wms. 
186 ;  DutUm  t.  Sdomtnutm^  3  Bos.  k  Pal.  582,  8.  P. 

p)  Haynm  ▼.  Wood^  per  Herbert^  J.,  Surrey  Ass.  1686,  Bull.  N.  P.  36. 
(q)  CoUton  y.  WooUUm,  T.  1  Ann.,  London  Sittings,  per  ffoU^  0.  J.,  Salk.  MSS. ;  BaU. 
N.  P.  36,  6. 

(r)  Bee  Staplet  ▼.  Aldm^  2  Mod.  309,  per  MoUy  G.  J. ;  Salk.  18,  S.  P. 

(1)  The  onlj  exception  to  the  purchaser's  right  over  the  goods  is,  that  the  rendor,  in 
the  case  of  the  purchaser  becoming  Insolyent,  may  stop  them  m  tranritu.  See  anUf  Ghap. 
XXXVII.  p.  1270. 

(2)  Trover  will  not  lie  against  a  carrier  for  the  mere  non-ddioery  of  goods.  See  ante, 
p.  432.  Trover  does  not  lie  against  a  common  carrier  for  not  delivering  goods  entrusted 
to  him  and  not  in  his  possession  at  the  time  of  demand,  but  lost  or  stolen.  It  should  be 
case.  Packman  v.  Oetman^  4  Wend.  613.  If  in  his  possession,  or  delivered  to  a  third 
person  by  mistake,  trover  lies.    lb. 
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ment  and  deliyery  of  the  bill  of  lading,  by  tbe  consignee,  to  another 
bond  fide,  for  a  valoable  consideration,  and  without  collnsion  with  the 
con8ignee,(«)  although  the  indorsee  knew  at  the  time  that  the  consignor 
had  not  receiyed  payment  in  money  for  his  goods,  but  had  taken  the 
consignee's  acceptances  payable  at  a  future  day  not  then  arriTed.(l) 
Tempany,  a  corn-merchant  at  Longford,  who  employed  the  plaintiflb  as 
his  factors  at  LiTcrpool,  shipped  on  board  the  boat,  No.  904,  a  full 
cargo  of  oats,  and  took  a  bill  of  lading  or  boat-receipt  for  them,  signed 
by  the  master,  bearing  date  the  81st  of  January,  1887,  whereby  he 
acknowledged  the  receipt  of  the  oats  on  board,  deliTerable  in  Dablm  to 
John  and  T.  Delany,  in  care  for  and  to  be  shipped  to  the  plaintiflb  in 
Liyerpool ;  on  the  same  day  he  procured  from  the  master  of  another 
boat,  No.  54,  a  like  bill  of  lading  or  receipt,  for  580  barrels,  bat  no 
oats  were  then  on  board  that  boat,  although  a  cargo  was  prepared  for 
that  purpose.     On  the  2nd  of  February,  Tempany  wrote  to  Uie  plain- 
tiffs a  letter  inclosing  both  these  instruments,  and  stating  that  he  had 
valued  on  the  plaintiffs  for  730{.  against  those  oats ;  on  the  7th,  tLo 
plaintiffs  received  this  letter,  and  accepted  the  bill  of  exchange,  aii«l 
returned  it  to  Tempany,  who  received  it  on  the  9th.     In  the  mean  time, 
the  defendant,  who  was  a  creditor  of  Tempany  to  a  considerable  amoonl, 
sent  over  Mr.  Walker,  an  agent,  to  Longford.    Walker  arrived  on  the 
6th,  and  pressed  him  for  securi^;  Tempany  consented  on  that  day  to 
give  him  an  order,  addressed  to  Tempany 's  brother,  his  agent  in  Dublin, 
desiring  him  to  deliver  to  Walker,  for  the  defendant,  the  cargo  of  boat 
604,  which  had  then  sailed  for  Dublin,  and  four  other  cargoes,  inekdiii^ 
that  of  boat  54,  f  which  was  stated  to  be  560  barrels,)  and  abo  all  that 
was  in  Tempany  s  store  in  Dublin.     The  boat  54  was  then  purtislly 
loaded,  and  Tempany  promised  to  send  the  boat-receipt  for  it  to  Walker; 
the  loading  was  completed  on  the  9th;  the  boat  receipt  or  biU  of  lading 
for  550  barrels,  which  were  on  board,  signed  by  the  master  and  trtns- 
mitted  to  Walker,  to  whom  the  cargo  was  made  deliverable,  and  he 
received  it  the  next  day ;  the  boats  were  both  hired  by  Tempany,  and 
the  men  paid  by  him.     Walker,  on  the  8th,  procured  an  agreement  from 
J.  Tempany,  in  Dublin,  to  hold  the  oats  for  him,  when  they  arrived: 
and  he  afterwards  got  possession  of  the  whole  bv  legal  prooesa.    It  wis 
contended,  that  under  these  circumstances,  the  property  in  neither 
cargo  vested  in  the  plaintiffs ;  first,  because  the  instruments  were  not 

(a)  Chuning  v.  Brovm^  9  East,  506. 

(1)  The  purchase  of  a  vessel  and  cargO|  by  the  master  or  consignee,  whieh  has  been 
captured  and  condemned,  after  the  insurers  have  accepted  an  abandonment  bj  the 
insured,  is  for  the  benefit  of  the  insurers,  at  their  election:  the  master  or  consignee, 
acting  as  a  trustee  or  agent  for  them,  whose  acts  they  are  at  liber^'  to  affirm  or  disaffirm; 
and  as  the  acceptance  of  the  abandonment  transfers  the  property  in  the  Teasel  and  cirgo 
to  the  insurers,  they  have  a  property  in  the  purchase,  and  eveiy  subsequent  inTestacBt 
of  the  proceeds,  and  may  maintain  trover  for  the  goods  in  which  the  proceeds  of  tbe 
vessel  and  cargo  were  invested.  United  Itu.  Co.  v.  Sobmton,  2  Gaines*  Rep.  280;  affiimed 
in  error,  1  Johns.  Rep.  592.  Where  a  master  of  vessel  sold  part  of  the  cargo  at  a  port 
of  distress  to  pay  expenses  and  procure  the  residue  to  be  transferred  to  another  vessel 
and  obtained  a  bill  of  lading  to  himself  instead  of  the  original  consignee,  and  on  iti 
arrival  directed  ite  delivery  to  a  third  .person,  trover  lies  by  the  owner  against  a  ^ms 
fitk  purchaser  (torn  snch  third  person,  iv^etl  v.  Coffisi,  6  Wend.  608 ;  ^pmetr  t.  Blask- 
man,  9  Id.  167. 
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regular  biUfl  of  lading,  and  could  give  no  title ;  and  secondly, 
if  ^they  were,  they  could  not  operate  to  pre  the  plaintiffs  a  ['^'ISSS] 
title,  because  they,  being  factors,  could  acquire  no  hen  without 
actual  possession.  The  court  thought  it  unnecessary  to  decide  whether 
the  instruments  were  regular  bills  of  lading,  so  as  to  have  all  the  pro- 
perties which  the  custom  of  merchants  has  attached  to  those  documents : 
but  they  h^ld,(<)  that  the  property  in  the  careo  of  boat  604  vested  in 
the  plaintiffs  on  their  acceptance  of  the  bill,  and  that  they  were  entitled 
to  maintain  trover  for  it ;  but  they  could  not  maintain  trover  for  the 
cargo  of  boat  54,  since  none  of  it  was  on  board,  or  otherwise  specifically 
appropriated  to  the  plaintiffs,  when  the  receipt  for  that  boat  was' given 
bT  the  master ;  Parke^  B.,  (who  delivered  the  judgment  of  the  court,) 
observed,  that  if  the  intention  of  the  parties  to  pass  the  property, 
whether  absolute  or  special,  in  certain  ascertained  chattels j  is  estabbshed, 
and  they  are  placed  in  the  hands  of  a  depositary,  no  matter  whether 
such  depositary  be  a  common  carrier,  or  ship-master,  employed  by  the 
consignor,  or  a  third  person,  and  the  chattels  are  so  placed  on  account 
of  the  person  who  is  to  have  that  property ;  and  the  depositary  assents ; 
it  is  enough :  and  it  matters  not  by  what  documents  this  is  effected ; 
nor  is  it  material  whether  the  person  who  is  to  have  the  property  be  a 
factor  or  not ;  for  such  an  agreement  may  be  made  with  a  factor,  as 
well  as  any  other  individual.  With  respect  to  the  cargo  of  boat  54,  at 
the  time  of  the  agreement,  proved  by  the  boat-receipt  of  the  81st  of 
January,  to  hold  uie  580  barrels  therein  mentioned  for  the  plaintiffs, 
there  were  no  such  oats  on  board,  and  consequently  no  epedfie  chattels 
which  were  held  for  them. 

A  verbal  gift  of  a  chattel,  without  actual  delivery,  does  not(u)  pass 
the  property  to  the  donee.  Donatio  mortis  causfi  is  a  gift  by  a  person 
believinff  himself  to  be  at  the  point  of  death,  upon  the  conmtion,  that 
if  the  donor  die,  the  donee  is  to  keep  the  thing  given  in  preference  of 
an;^  other ;  and  the  gift  may  be  good,  thouffh  coupled  with  a  trust.(^) 
It  is  not  necessary  that  the  donor  should  be  actually  dying :  but  it  is 
essential  that  the  donee  should  have  immediate  actual  possession  of  the 
gift,  and  uncontrolled  dominion  over  it,  subject,  however,  to  the  express 
condition  of  the  gift  not  passing  while  the  donor  lives.(y) 

The  sale  of  a  specific  chattel  passes  the  property  in  it  to  the  vendee 
without  delivery.  The  general  doctrine,  that  the  property  in  chattels 
passes  by  contract  of  sale  to  a  vendee  without  delivery  has  been  ques- 
tioned ;  but  I  apprehend  that  the  rule  is  correct  as  connned  to  a  bargain 
for  a  specific  chattel.  Where  there  is  sale  of  goods  generally, 
no  property  in  them  passes  till  delivery ;  because  *until  then  [*1859] 
the  very  goods  sold  are  not  ascertained ;  but  where,  by  the 
contract  itself,  the  vendor  appropriates  to  the  vendee  a  specific  chattel, 
and  the  latter  thereby  agrees  to  take  that  specific  chattel,  and  to  pay 
a  stipulated  price,  the  parties  are  then  in  the  same  situation  as  they 

(t)  Bryam  y.  Nix,  4  H.  It  W.  775.    See  ante,  p.  1289,  90 ;  and  JSham  ▼.  Nuihol,  3  M. 
k  Gr.  614 ;  4  Scott's  N.  R.  43. 

(«)  Irofu  y.  SmaUpieee,  2  B.  It  A.  551.    See  JUeoa  v.  C<^<r,  5  Biogb.  N.  0.  186 ;  6 
Scott,  877 ;  2  H.  &  Or.  691,  note. 

(x)  HUU  y.  ffUU,  8  M.  &  W.  401,  recosnising  Bltnmt  t.  BarraWf  4  Bro.  Gh.  C.  72. 
Holt,  K.  P.  C.  12.    See  Beddd  y.  Dobreet  10  Sim.  244. 


(y) 
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would  be  after  a  delirerj  of  goods  in  pursnanoe  of  a  general  eontrmct. 
The  rery  appropriation  of  the  chattel  is  equivalent  to  a  deliyery  by  the 
vendor ;  and  the  assent  of  the  vendee  to  take  the  specific  chattel,  and 
to  pay  the  price,  is  equivalent  to  his  accepting  possession.  The  effect 
of  the  contract,  therefore,  is  to  vest  the  property  in  the  barsainee.(z) 

The  sale  of  a  specific  chattel  on  credit,  though  that  cre£t  may  be 
limited  to  a  definite  period,  transfers  the  property  in  the  goods  to  the 
vendee,  giving  the  vendor  a  right  of  action  for  the  price,  and  a  lien 
upon  the  goods,  if  they  remain  in  his  possession,  until  that  price  be 
paid ;  but  default  of  payment  does  not  rescind  the  contract ;  and  the 
vendee,  on  tender  of  the  price,  though  after  the  expiration  of  the  period 
of  credit,  may  maintain  trover  against  the  vendor  to  recorer  sndi 
chattel ;  for  in  sales  of  chattels,  time  is  not  of  the  essence  of  the  con- 
tract, unless  it  is  made  so  by  express  agreement.(a> 

If  goods  are  sold  to  be  pud  for  within  a  limitea  time,(ft)  and,  if  not 
removed  at  the  end  of  that  time,  that  warehouse-rent  shall  be  paid  for 
them,  the  property  in  the  goods  vests  absolutely  in  the  purchaser,  from 
the  moment  of  the  sale.(l) 

If  a  person  contracts  with  another  for  the  purchase  of  a  chattel,  e. 
g.^  a  barge,  which  is  not  in  existence  at  the  time  of  the  contract, 
although  the  ftill  value  of  the  article  contracted  for  is  paid  in  advance, 
and  the  order  is  proceeded  on,  vot  the  purchaser  does  not  acquire  any 
property  m  the  article  until  it  is  finished  and  delivered  to  him  ;(^)  b«t 
it  is  otherwise  where  the  bargain  stipulates  for  advances,  which  are  to 
be  regulated  by  the  progress  of  the  work.({2)(2)  After  earnest  giTen,  the 
vendor  cannot  sell  the  goods  to  another,  without  a  default  in  tlie  reodee ; 

f )  Per  Parkty  B.,  in  Dium  ▼.  ToUm,  5  B.  ib  Ad.  340. 

a\  MartwdaU  Y.  Smith,  1  Q.  4  D.  1 ;  1  Q.  B.  389. 

b)  PhiUwnore  ▼.  Barry^  I  Gsmpb.  513. 

e)  Mmekkm  ▼.  Manghi,  I  Tmut.  31S.    Sat  ftlM^tiUMOfi  t.  BM,  S  &  a  G.  STt ;  LmiUr 
V.  Bmrlmuon,  2  If .  4  W.  602. 

(d)  Set  Woods  v.  RuiteU^  5  B.  4  A.  947,  and  the  comments  on  that  ease  in  Clarh  t. 
me€,  4  A.  4  K.  448 ;  6  Nev.  k  If.  399. 


(1)  A  conditional  sale  and  deliverj  to  a  third  person  as  agent  tar  both  parties  tiB  the 
terms  are  complied  with,  does  not  vest  the  property  in  the  purchaser  tiU  tfaa  eoadite 
precedent  is  performed.  Van  Buakirk  ▼.  Furmgton,  2  Hall,  561 ;  CtOmm  v.  CtOku,  lb. 
569.  Where  the  agreement  was  that  the  vendor  should  kold  tJkt  ekaUd  tM  paid  far^i^ 
fdtnre  daj,  and  he  permitted  the  rendee  to  obtain  possession,  and  it  was  sold  to  a  heme 
fd$  purchaser  without  notice,  trover  lies  by  vendor  although  the  tetm  of  ctedil  wis  sol 
expired.  TU^htUs  v.  Twmis,  3  Fair!  841.  Where  one  receivei  a  yoka  of  ozen  teks^ 
for  the  owner,  and  promised  to  proTide  food  for  them  for  their  woilc,  and  In  retan  tet 
by  a  fixed  day,  or  in  case  he  should  pay  a  certain  sum  by  tiiat  day  they  were  to  be  his, 
and  the  bailee  sold  them  and  vendee  resold  them  before  the  day,  and  the  sum  wai  sirt 
paid,  trover  does  not  lie  by  the  owner  against  such  vendee.  YmomA  v.  CtrniW,  13  Pfct 
394.  Trover  lies  against  the  sheriff  for  taking  goods  as  the  property  of  one  who  b»4 
received  them  from  plidntiff  under  an  agreement  to  take  them  from  place  to  pUcs  ^ 
sale,  pay  the  invoice  price  for  such  as  he  sold,  and  to  return  such  as  were  not  sold,  be 
to  be  credited  with  the  goods  returned,  at  the  invoice  prices,  and  to  retain  te  bis  ovi 
use  the  surplus  of  the  sales  over  the  invoice  price,  the  goods  having  been  attached  bj 
the  sheriif  for  debts  due  from  him  prior  to  his  receiving  them  of  plaintiff,  Mmitt^- 
Binker,  1  Bald.  528. 

(2)  Where  a  party  takes  raw  materials  belonging  to  plaintiff  to  work  up  into  msss- 
foctured  ones  on  shares,  and  agrees  to  give  security  for  the  owner's  share,  payable  st  • 
foture  day,  and  before  doing  so  disposes  of  them,  trover  lies  for  such  sliare  by  the  ovser. 
BiffKtmiffr  v.  Bajfmond,  12  Weild.  51. 
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and)  therefore,  if  the  vendee  do  not  oome  and  pay  for  and  take  awaj  the 
goods,  the  vendor  oneht  to  go  and  request  him ;  and  then,  if  he  do  not 
come  and  pay  for  and  take  away  the  goods  in  a  convenient  time,  the 
agreement  is  diwolvedj  and  the  vendor  is  at  liberty  to  sdil  them  to  any 
other  per8on.(«)  ^^  If  I  sell  my  horse  for  money,  I  may  keep  him  nlitil 
I  am  paid ;  but  I  cannot  have  an  action  of  debt  until  he  be  delivered ; 
vet  the  property  of  the  horse  ib  by  the  baraain  in  the  buyer.  But  if 
he  do  presently  tender  me  my  mone^,  and  I  do  refuse  it,  he 
may  take  the  *horse,  or  have  an  action  of  detainment.  And  [*1360] 
if  the  haree  die  in  my  itabU^  between  the  bargain  and  the  de- 
livery^ I  may  have  an  action  of  debt  for  my  money,  becofuse  by  the  bar- 
gain the  property  wa%  in  the  buyer  "{f\  With  respect  to  stolen  horses, 
the  property  is  not  altered  by  a  sale  in  market  overt,  unless  the  pro- 
visions of  2  Phil,  k  Ma.  e.  7,  and  81  EUe.  c.  12,  are  compUed  with. 
The  regulations  are  in  substance  as  follows : — ^First,  the  horse  must  be 
dxposea  openly  in  the  place  used  for  sales  for  one  whole  hour,  between 
ben  in  the  morning  and  sunset,  and  afterwards  brought  both  by  vendor 
and  vendee  to  the  book-keeper  of  the  fair  or  market :  secondly,  toll 
DQust  be  paid,  if  any  due,  and  if  not,  one  penny  to  the  book-keeper, 
v?ho  shall  enter  the  price,  colour,  and  marks  of  the  horse,  with  the 
ciames,  additions,  ana  abode  of  the  vendor  and  vendee ;  and  if  the 
irendor  is  not  known  to  the  book-keeper,  the  vendor  shall  bring  one  ere- 
iible  witness  to  avouch  his  knowledge  of  the  vendor,  whose  name  in  like 
nanner  is  to  be  entered.  The  property  of  the  owner  is  not  to  be 
;aken  away  by  such  sale,  if  within  six  months  after  Uie  horse  is  stolen, 
le  put  in  his  claim  before  some  magistrate  where  the  horse  is  found, 
tnd  within  forty  days  more  proves  such  property  by  the  oadi  of  two 
vitnesses,  and  tenders  to  the  person  in  possession  of  the  horse  such 
)rice  as  he  bond  fide  paid  for  it  in  market  overt.^1) 

The  goods  of  a  debtor  are  bound  from  the  dehvery  of  a  writ  of  eze- 
mtion  to  the  sheriff,  and  the  execution  creditor  cannot  be  defeated  by 
k  vesting  <Hrder  subsequently  made  by  the  Insolvent  Debtors'  Court, 
mder  the  stat.  1  &  2  Vict.  c.  120,  s.  87,  although  the  provisional  assig- 
lee  seize  before  the  sheriff,  for  such  vesting  order  is  not  equivalent  to 
ale  in  market  overt  :{g)  but  the  propNerty  in  the  goods  is  not  changed 
»y  the  delivery  of  the  writ,  and  is  still  m  the  debtor,  and  he  may  sell 
hem,  subject  to  the  rights  of  the  execution  creditor,  to  which  they  will 
e  liable^  unless  the  side  took  place  in  market  overt.(A)  But  after  cott- 
er) Per  ffolif  G.  J.,  In  Ldnfjf&rd  y.  AdmMtittUrix  of  Ta0r,  Salk.  113. 
(/)  Noy'fl  Maxims,  88|  recognised  by  Lord  EUenborcugh^  0.  J.,  in  ^nde  t.  WhiUhcnue, 
East,  671. 

{g)  Woodland  t.  FuUer,  3  P.  It  D.  570 ;  11  A.  It  B.  869. 
(A)  Samuel  ▼.  DtAe^  3  H.  i^  W.  622,  recognising  Payne  t.  Drew^  4  East,  623. 

(1)  A  bona  fide  purchaser  of  goods,  sold  under  an  illegal  distress  and  sale,  acquires  no 
'operty  in  them,  and  trover  lies  for  their  detention.  JPreeeott  r.  De  I^amttf  16  Johns, 
ep.  169.  A  purchaser  under  execution,  whether  plaintiff  or  third  person,  must  prove 
:>t  only  the  sale  and  execution  but  a  valid  judgment.  JSarl  v.  Camp,  16  Wend.  662 ; 
ates  T.  St.  John,  12  Id.  74.  An  administrator  who  sells  a  chattel  of  which  his  intestate 
ed  possessed,  is  personally  liable  to  the  real  owner,  although  he  bad  no  notice  of 
s  claim,    ^ewwm  v.  Newtum,  1  Leigh,  86. 
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demnation  of  goods  in  the  Excheqaery  the  property  is  altered,(t)  so  as 
that  neither  trespass  nor  trover  wul  lie  for  the  proprietor  against  the 
person  who  seized  them. 

The  action  of  trover  cannot  be  supported,  unless  there  is  a  perfect 
and  complete  right  of  property  in  the  plaintiff.  Hence,  when  goods  are 
sold,  if  anything  remain  to  be  done  on  the  part  of  the  seller,  a#  between 

him  and  the  buffer y{k)  to  ascertain  the  price,  quantity,  (2)  or 
['^ISGl]  individuality(m)  of  the  goods,  before  the  commodity  purchased 

is  to  be  dehvered,  a  complete  present  right  of  property  does 
not  attach  in  the  buyer,  and  consequently,  trover  is  not  maintainable.(l) 
The  plaintiff  purchased  of  the  defendant  a  quantity  of  starch,(n)  which 
was  lying  at  the  warehouse  of  a  third  person  at  so  much  per  cwt.,  bj 
bill  at  two  months,  for  the  delivery  of  which,  fourteen  days  were  to  be 
allowed :  the  weight  not  having  been  ascertained  at  the  time  of  purchase, 
the  defendant  gave,  according  to  the  usual  mode,  a  note  to  the  ware- 
house-keeper to  toeigh  and  deliver  all  his  (the  defendant's)  starch.    Bj 
virtue  of  this  order,  a  partial  weighing  and  delivery  of  several  quantities 
of  the  starch  took  place.     Trover  having  been  brought  for  the  r^nainder, 
which  was  unweigned  and  not  deliverea:  it  was  holden,  that  the  action 
could  not  be  supported ;  although  it  was  contended,  on  the  part  of  the 

JJaintiff,  that  a  delivery  of  part  of  an  entire  quantity  of  goods  contrad^ 
or  was  a  virtual  delivery  of  the  whole,  so  as  to  vest  in  the  vendee  the 
entire  property  in  the  whole,  although  the  price  fcM*  the  same  should 
not  have  been  paid.     Per  Our.    Without  deciding  what  might  be  the 
legal  effect  of  such  part  delivery,  in  a  case  where  the  payment  <^  price 
was  the  onlv  act  necessary  to  be  performed,  in  order  to  vest  the  pro- 
perty;  in  tnis  case,  another  act  was  necessary  to  precede  both  pajment 
of  price  and  delivery  of  the  goods  bargained  for,  vis.,  wei^iing.   Until 
the  starch  was  weighed,  the  warehouse-keeper,  as  agent  of  tne  defen- 
dant, was  not  authorized  to  deliver  it ;  still  less  was  the  buyer  authonied 
to  take  it  by  his  own  act  from  the  warehouse :  and  if  he  could  not  flo 
take  it,  neither  can  he  maintain  an  action  of  trover  founded  on  sack  a 
supposed  right  to  take,  or  in  other  words,  founded  on  such  supposed 
right  of  property  in  the  subject-matter  of  his  action.(2)    But  when 
everything  has  been  done  by  the  sellers  which  they  contracted  to  do, 
the  property  will  in  many  cases  pass  to  the  buyers,  although  the  goods  still 
continue  in  the  possession  of  the  sellers.    As  where  turpentine  in  casb 
was  sold  by  auction(o)  at  so  much  per  cwt«,  and  the  casks  w^e  to  be 
taken  at  a  certain  marked  quantity,  except  the  two  last,  out  of  which 
the  seller  was  to  fill  up  the  rest,  before. they  were  delivered  to  the  pv^ 

(t)  JSkint  ▼.  Smithy  T.  Raym.  336,  cited  per  Cur.,  Garth.  327,  and  per  Sir  W.  BltA- 
itone,  in  Seoit  ▼.  Shearman^  2  Bl.  R.  981. 

(k)  See  WhUehotue  ▼.  Frost,  12  East,  614.  (I)  WaUaet  t.  jBreedt,  13  East  531 

(m)  Butk  v.  Davit,  2  M.  &  tS.  397.  See  also,  WkiU  T.  WOkt,  5  Tannt.  176 ;  Sk^  ▼• 
JOatfu,  5  Taunt.  617;  1  Marsh.  252,  S.  C;  WkhanY.  Lyn,  4  Campb.  237;  1  Holt's  X.P- 
0.  18,  8.  C;  and  Abington  ▼.  L^etmbt,  1  Q.  B.  776 ;  1  G.  4  D.  230. 

(n)  ffamon  ▼.  Meffer,  6  East,  614.     See  also,  Zagury  ▼.  Fumtil,  2  Gampb.  340. 

(o)  Rugg  ▼.  Mmttt,  11  Bast,  210.    See  also,  Tarlmg  ▼.  BioUm-,  6  B.  4  G.  360. 


s 


See  if  Donald  Y.  HmotAt,  16  Johns.  849. 
See  Bapdgt  y.  MakU,  2  Gow.  260. 
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have  been  seised  by  the  sheriff  in  execntiony)  before  they  are  Bold.(2X^) 
But  a  landlord  ¥rho  has  distrained  goods,  cannot  maint4un  trover  for 
them:(y)  for  he  had  at  common  law  a  power  to  detain  the  goods  as  a 
pledge  only,  and  although  by  statute  he  is  authorised  to  sell,  yet  ne  has  not 
any  property.(2)  The  party,  however,  purchasing  the  goods  distrained, 
may  maintam  trover,(2)  though  the  distress  be  irregular.     In  additi^m 

to  these  instances  of  special  property,  it  is  to  be  observed, 
[*1868]   *that  there  may  be  special  property  without  possession,  or 

there  may  be  special  property  arising  simply  out  of  a  lawful 
possession,  and  which  ceases  when  the  true  owner  appears :  as  wh^e  a 
chimney-sweeper's  boy  having  found  a  jewel,(a)  carried  it  to  a  goldsmith, 
to  be  informed  what  it  was,  who  refused  to  return  it ;  it  was  holden, 
that  though  the  boy,  who  was  the  plaintiff,  did  not  by  such  finding 
acquire  an  absolute  property  in  the  jewel,  yet  he  had  such  a  prop^ty 
as  would  enable  him  to  keep  it  against  all  persons  except  the  ri^tfm 
owner,  and  consequently  that  he  might  maintain  trover  for  it  against 
the  goldsmith,  who  was  a  wrong-doer.(8)    So  a  possession  under  the 
rightful  owner  is  sufficient  against  a  person  having  no  colour  of  r^t 
As  where  the  plaintiff  bought  and  paid  for  a  ship  stranded  on  the  coast, 
but  did  not  comply  with  the  regulations  of  the  Register  Acts;  he  &h 
deavoured  for  several  days  to  get  the  ship  ofi^  but  without  success;  at 
length  she  went  to  pieces.     The  defendant  having  possessed  himseU*  of 
parts  of  the  wreck  which  had  drifted  on  his  farm ;  it  was  holden,(i) 
that  the  plaintiff  had  sufficient  property  in  him  to  enable  him  to  maiii- 
tain  trover  against  a  wrouK-doer ;  for  as  far  as  regarded  the  possesBum 
of  the  plaintiff,  it  was  ffood  as  against  all  except  the  vendor;  Mnd  al- 
though the  plaintiff  had  no  absolute  property  as  against  the  vendor,  yet 

(x)  WUbrakam  t.  Snow,  2  Saand.  47.    [17«rJk«r  ▼.  Jfittar,  6  Johns.  Bep.  195J 

(y)  Moneuz  ▼.  Ooreham,  per  Ptob^,  0.  B.,  at  Hontingdoii,  29  MSS^  geqt  SH,  379. 

fir)  Xjyon  ▼.  Weldon,  2  Biogh.  334. 

[a)  Armory  v.  Delamiriej  1  Str.  505,  Middlesex  Sittings,  coram,  Prmtt,  C.  J. 

[b)  Sutton  Y.  Buekf  2  Taant  802. 

(1)  Proof  of  the  seiEure  under  the  execution  is  sufficient  without  prodneing  the  judg- 
ment. Barker  y.  Miller ,  6  Johns.  Rep.  195  ;  Blackley  ▼.  Sheldon,  7  Id.  32.  But  a  coo- 
stable  cannot  maintain  trover  for  goods  upon  the  delivery  of  the  executioii  and  before 
making  an  inventory  of  them.     WinUrmute  v.  Hemkimon,  1  Halsied,  140. 

(2)  An  actual  levy  is  necessary  to  entitle  a  sheriff  to  maintain  trover.  TIm  exeeatios 
binds  the  goods  of  the  debtor  as  against  the  wrong-doer  from  its  teste,  and  as  agiuBSt 
purchasers  from  its  delivery ;  but  the  property  still  remains  in  the  debtor ;  and  the  sbcrif 
has  not  such  a  qualified  or  special  property,  m  either  case,  that  he  can  maintain  trorer; 
he  must  follow  the  goods  with  his  execution.  Hoiehkm  v.  JT  Ftdbar,  12  Johns.  Bep.  403. 
An  officer  who  has  levied  on  personal  property,  and  taken  a  receipt  of  a  third  person  for 
its  delivery,  may  sue  in  trover  if  taken  by  a  wrong-doer.  JTonJbiu  t.  ISngetamd,  2  HaII^ 
452.  One  to  whom  goods  taken  in  execution  have  been  delivered  by  the  sheriff  oa  kis 
giving  an  accountable  receipt,  has  not  such  a  property  as  entitles  him  to  "**"»**w  trover. 
Ludden  v.  Leavitt,  9  Mass.  Rep.  104;  IHUenback  v.  Jerome,  7  Cow.  294.  Where  a  lerj 
is  made  under  an  attachment  on  a  chattel  in  the  hands  of  a  mechanic,  but  no  actaaJ 
possession  t&ken,  and  it  is  left  with  him,  and  plaintiff  in  the  attachment,  as  soon  as  be. 
is  informed  of  a  claim  to  it  by  a  third  person,  relinquished  all  right  to  the  property,  it  is 
no  conversion,  and  trover  does  not  lie.    BaUy  v.  Adams,  14  Wend.  201. 

(3)  But  this  rule  does  not  apply  to  a  ehoee  in  aetion.  Therefore,  where  A.  found  ose 
half  of  a  lottery  ticket,  and  gave  it  to  B.  A  C.  with  directions  to  adverUse  it,  which  thej 
did,  but  no  owner  appeared,  and  the  ticket  finally  drew  $5000,  which  B.  k  G.  received ; 
it  was  held,  that  they  were  not  accountable  to  A.  for  the  proceeds.  JtLm^JUm  v.  We^ 
9  Cow.  670. 


le  claimed  under  liim,  and  had  the  pofleeBsion  against  those  who  tor- 
iously  took  the  goods  without  colour  of  right.  So  where  K«,  the  owner 
>f  fttrnitore,  lent  it  to  plaintiff  under  the  terms  of  a  written  agreement ; 
>laintiff  placed  it  in  a  house  occupied  by  the  wife  of  C,  a  bankrupt ;  C.'s 
issignees  having  seized  the  funiiture ;  it  was  holden,((r)  that  plaintiff 
nignt  maintain  trover  without  producing  the  agreement.  In  the  ct^d) 
>f  a  simple  bailment  of  a  chattel  without  reward,  it  may  be  recoverea 
either  by  the  bailor  or  the  bailee,  if  taken  wrongfully  out  of  the  bailee's 
>o88e8sion.  There  is  one  case  in  which  a  temporary  property(6)  merely 
las  been  holden  sufficient  to  maintain  trover:  as  where  defendant^ 
laving  agreed  to  sell  the  plaintiff  an  estate,  with  the  usual  proviso,  that 
n  ease  the  vendor  could  not  make  a  title,  the  contract  should  be  void, 
lelivered  to  the  plaintiff  an  abstract  of  the  title.  The  plaintiff  laid  this 
kbstract  before  counsel,  and  having  received  it  back  with  an  opinion 
vritten  at  the  foot,  and  several  queries  in  the  margin,  he  left  it  with 
he  defendant,  requesting  him  to  copy  the  opinion  and  marginal  obser> 
rations,  and  return  the  aostraot  as  soon  as  he  had  copied  them.  After 
;he  plaintiff  had  several  times  in  vain  applied  to  have  the  abstract  re- 
sumed, at  length  he  made  a  formal  demand  of  it,  when  the  defendant 
*efused  to  re-aeliver  it,  observing  that  as  he  had  been  unable  to  dear 
ip  the  objections  of  the  plaintiff^  counsel,  the  abstract  would 
>e  useless  to  the  plainti£  The  plaintiff  ^having  brought  an  ['^1864] 
iction  of  trover  for  the  abstract ;  it  was  holden,  that  he  was 
entitled  to  recover;  Ohambre,  J.,  observing;,  that  as  to  the  general 
property  in  the  abstract,  while  the  contract  is  open,  it  is  neither  in  the 
/endor  nor  in  the  vendee  absolutely,  but  if  the  sale  goes  on,  it  is  the 
property  of  the  vendee ;  if  the  sale  is  broken  off,  it  is  the  property  of 
;he  vendor.  In  the  mean  time  the  vendee  has  a  temporary  proper^, 
fcnd  a  right  to  keep  it,  even  if  the  title  be  rejected,  until  the  dispute  be 
inally  settled,  for  his  own  justification,  in  order  to  show  on  what  ground 
le  did  reject  the  titie.  Trover  will  lie  for  bills  of  exchange  indorsed  to 
in  agent  of  the  plaintiff 's(/)  or  order,  for  their  account,  and  deposited 
vith  the  defendants,  by  such  agent,  as  a  security  for  past  and  future 
kdvanoes  by  the  defendants  to  him. 

2.  Right  of  PoMesstoft. — ^The  plaintiff  must  not  only  have  a  right  of 
)roperty  but  a  right  of  possession  also,  and  unless  both  these  rights 
concur,  the  action  will  not  lie.  Hence  where  a  person  leased  a  house 
vith  the  furniture  therein,(^)  to  another  for  a  certain  time,  and  during 
he  term  the  furniture  was  taken  in  execution  by  the  sheriff,  at  the  suit 
>f  J.  S.,  against  the  person  to  whom  the  furniture  formerly  belonged ; 
t  was  holden,  that  the  landlord  could  not  maintain  trover  against  the 
heriff  for  the  value  of  the  furniture,  because  the  landlord  hrc  not  the 
ight  of  possession  during  the  demise ;  the  tenant's  property  and  interest 

(c)  Burton  ▼.  H^hu  and  othtn,  2  Bingh.  173. 

\d)  NicolU  T.  Biutardj  2  Gr.  M.  k  R.  669 ;  1  Tyr.  k  Qr.  156. 

(e)  RoberU  v.  WftUt,  2  Taunt  268. 

(/)  Ik-euUel  and  Wurti  v.  BarmuUm^  8  Tftnnt  100,  recognized  in  Bvam  t.  Kynur^  1 B. 
t  Ad.  636. 

(g)  Gordon  y.  Harper,  7  T.  &.  9 ;  Pom  v.  WMttakery  1  By.  k  M.  99,  8.  P.,  per  Abbott, 
;.  J. ;  Draser  T.  Stptuuea  Canal,  lA,  klL,  364 ;  3  Nev.  k  U,  391 ;  Owen  ▼.  Knight,  4  Bingh. 
I,  G.  54  j  5  Sc.  307. 
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did  not  detennine  b^  the  sheriff's  trespass ;  the  tenant  might  have  main- 
tained trespass  aeainst  the  wrong-doer,  and  recovered  damages.    It  is 
to  be  remarked,  Siat  in  the  foregoing  case,  the  goods  remoyed  were 
personal  chattels,  and  at  the  time  of  the  seizure  continued  to  be  in  the 
qualified  possession  of  the  tenant,  which  the  lessor  a^eed  he  should 
have.     But  where  certain  mill-machinery,  together  with  a  mi]),  bd 
been  demised  for  a  term  to  a  tenant,  and  he  without  permission  of  his 
landlord  severed  the  machinery  from  the  mill;  and  it  was  afterwards 
seized  under  a  fi.  fa.  by  the  sheriff,  and  sold  by  him;(A)  it  was  holdeot 
that  no  property  passed  to  the  vendee,  and  that  the  landlord  was 
entitled  to  bring  trover  for  the  machinery,  even  during  the  continnance 
of  the  term.    A.,  a  hop-merchant,  on  several  days  in  August,  sold  to 
B.,  by  contract,  various  parcels  of  hops ;  part  of  them  were  weighed, 
and  an  account  of  the  weights  together  with  samples  delivered  to  the 
vendee.     The  usual  time  of  payment  in  the  trade  was  the  second 
Saturday  subsequent  to  the  purchase.     B.  did  not  pay  for  the  hops  at 
the  usual  time ;  whereupon  A.  gave  notice,  that  unless  they  were  paid 
for  by  a  certain  day,  they  would  be  resold.     The  hops  were  not  paid 

for,  and  A.  resold  a  part  with  the  consent  of  B.,  who  after- 
[^1865]   wards  became  a  bankrupt,  and  then  A.  sold  the  *re8idae  of 

the  hops,  without  the  assent  of  B.  or  his  assignees.   Aoooont 
sales  of  the  hops  so  sold  were  delivered  to  B.,  in  which  he  was  charged 
warehouse-rent  from  the  80th  of  August.     The  assignees  of  B.  demaDded 
the  hops  of  A.,  and  tendered  the  warehouse-rent,  charges,  Ac,  and  A* 
having  refused  to  deliver  to  them,  brought  trover.     The  joir  foond  that 
defendant  had  not  rescinded  the  contract  of  sale ;  it  was  hoideoyfO  ^^ 
the  assignees  were  not  entitled  to  maintain  trover  to  recover  the  valoe 
of  the  hops ;  inasmuch,  as  the  party  must  have  not  only  a  ri^t  of 
property,  but  a  right  of  possession ;  and  that  although  a  vendee  d  goods 
acquires  a  right  of  property  by  the  contract  of  sale,(i)  yet  he  does  not 
ac(][uire  a  right  of  possession  to  the  goods,  until  he  pays  or  ^^^^^ 
price.     So  where  the  defendants  sold  to  the  plaintim  wheat,  for  vhidi 
the  plaintiffs  were  to  pay  by  a  draft  on  a  London  banker :  the  defend- 
ants delivered  the  wheat  to  a  carrier,  and  sent  the  bill  of  lading  to  the 
plaintiffs,  but  took  the  wheat  again,  and  sold  it  before  it  came  to  the 

Elaintiff 's  possession,  because  the  plaintiffs  failed  to  send  a  draft  om 
lOndon  banker ;  it  was  holden,  that  the  plaintiffs  oonld  not  sne  the 
defendants  in  trover  for  the  wheat.(i)  It  was  afterwards  holdai  in  the 
same  case,(9n)  that  the  defendants  were  justified  in  prerenting  the 
delivery  of  the  wheat,  on  the  failure  of  the  plaintilb  to  send  the  banker ! 
draft  in  payment ;  for  although  the  propery  in  the  wheat  passed  to  tw 
plaintiffs  under  the  contract,  the  right  to  the  possession  of  the  wM 
under  the  contract,  could  not  vest  until  they  either  remitted  or  tendered 
or  offered  to  remit  the  banker's  draft  in  payment. 

The  right  of  possession  is  sufficient  witnout  having  had  actaal  posses- 


fh)  Farrant  r.  Thompiorif  5  B.  It  A.  S36. 

ft)  Bloxam  ▼.  Sanden,  4  B.  a  G.  941,  recognised  in  MUgaU  v.  KtbbUj  3  M.  *  w. 
3  Scott's  N.  R.  358.     See  Winki  y.  Ha$$aUf  9  B.  &  0.  372. 
(k)  See  ante,  p.  1368,  9. 

[I)  Wamthurst  ▼.  Botoker,  6  Bingh.  N.  C.  541 ;  1  Scott.  661. 
[m)  2  M.  a  Qr.  792 ;  3  Scott's  K.  R.  272. 


ii 


a 


TROVBB.  1865 

3ion.(l)  .  Hence,(n)  wliere  in  trover  the  plaintiff,  as  executor,  declared 
upon  the  possession  of  his  testator,  it  was  holden  to  be  sufficient;  be- 
cause the  personal  property  of  the  testator  was  vested  in  the  executor ; 
and  no  other  person  havine  a  right  to  the  possession,  the  property  drew 
after  it  the  possession  in  law.  So  if  A.  be  indebted(i9)  to  0.,  and  B., 
indebted  to  A.,  and  it  is  agreed  between  them  that  B.  shall 
deliver  goods  to  C,  in  satisfaction  of  the  debt  due  *from  A.  [*1366] 
to  C,  and  B.  afterwards  converts  the  goods  to  his  own  use,  C. 
may  maintain  trover  against  B.,  though  C.  never  had  possession ;  for 
by  the  agreement  the  right  was  in  C,  and  the  conversion  a  wrong  done 
to  him.(2) 

3.  Personal  Q-oods. — The  subject-matter  of  this  action  is  confined  to 
personal  goods.  Hence  trover  will  not  lie  for  things  fixed  to  the  free- 
iiold.(3)  Questions  respecting  the  right  of  what  are  ordinarily  called 
fixtures  principally  arise  between  three  classes  of  persons  :{p) 

Hudson  y.  Hudson^  Latch.  214,  cited  by  Latorenee^  J.,  7  T.  R.  13. 
FUtveUm  ▼.  Rave^  1  Buls.  68,  cited  in  Ball.  N.  P.  35. 
(p)  Per  Lord  ElUnborough^  G.  J.,  deliyering  the  judgment  of  the  court  in  Elwet  y.  Jfaw, 
3  East,  51. 

(1)  Hence,  on  the  trial  of  an  ejectment  for  a  mine,  it  was  holden,  that  a  recoyerj  in 
trover  for  a  parcel  of  lead  dug  out  of  the  mine  was  not  evidence  of  the  plaintiff's  pos- 
session.   Lord  CuUen't  case  at  bar,  B.  R.,  Bull.  N.  P.  33.    See,  as  to  liie  difference  be- 
tween trespass  and  trover  in  this  respect,  the  remarks  of  Paiteson,  J.,  in  Bairns  v.  Hutton, 
2  Tyrw.  624,  commented  upon  and  explained  in  Tharps  v.  StailtDood,  5  M.  &  Gr.  760. 
See  Smith  v.  James,  7  Cow.  328.    Trover  may  be  maintained  either  by  the  consignor  or 
consignee  of  goods.    lb.    An  unqualified  consignment  affords  a  legal  presumption  of 
ownership  in  consignee,  and  trover  lies  in  his  name,  but  it  may  be  in  the  name  of  the 
real  owner.    JSverett  v.  Salhu,  15  Wend.  474.    One  who  has  a  lien  on  goods  which  he 
has  a  right  to  enforce  by  retaining  possession,  has  a  special  property  which  will  enable 
him  to  maintain  trover.    IngersoU  v.  Van  Bokkdm,  7  Gow.  670.    See  Bush  v.  Lyon^  9 
Id.  52. 

(2)  A  mere  delivery  to  a  bailee,  by  which  he  acquires  no  interest  in  the  goods,  does 
not  affect  the  owner's  right  of  possession.     Thorp  v.  Burling,  11  Johns.  Rep.  285. 

(3)  Trover  for  stone  or  gravel  dug  from  land  does  not  lie  by  one  who  has  the  right  of 
posseBsion  against  the  person  who  has  the  actual  adverse  possession  of  land,  and  claims 
title  to  it  Mather  v.  TrwUy  Church,  3  S.  &  R.  509.  Trover  will  lie  for  a  saw-mill  built 
by  one  on  the  land  of  another,  by  his  consent  Russell  v.  Richards^  2  Fairf.  371 ;  8,  C, 
1  Id.  429.  Where  a  tenant  at  will  erected  a  dwelling-house  and  other  buildings,  on  the 
land,  with  the  express  consent  of  the  landlord,  and  died,  and  his  administrator  sold  them 
to  plaintiff,  trover  lies  against  the  landlord,  who  had  converted  them  to  his  own  use. 
Osgood  V.  Howard,  6  Greenl.  452.  So  also  for  a  blacksmith's  shop,  built  on  the  land  of 
another,  on  stone  pillars,  with  the  forge  on  the  ground,  under  a  parol  license,  against 
defendant,  who  purchased  the  land,  without  reservation,  and  converted  the  shop  to  his 
own  use.  Hilbome  v.  Brotm,  3  Fairf.  16S.  So  also  for  manure  lying  on  the  ground, 
and  not  incorporated  with  the  soil.    Fmkham  v.  Oear,  3  N.  Hamp.  R.  484. 

"In  order  to  support  this  action,  the  plaintiff  must  show  property  in  himself,  and  a 
WTongfnl  conversion  by  the  defendant;  and  this  property  most  be  either  absolute  or 
special ;  bnt  it  is  unnecessary  that  the  plaintiff  should  ever  have  had  the  actual  posses- 
sion, for  it  is  a  rule  of  law,  that  the  property  of  personal  chattels  draws  to  it  the  posses- 
sion; thus  the  consignee  of  goods  never  received,  may  maintain  this  action ;  and  so  may 
one  executor  for  a  conversion,  before  probate  of  the  will,  of  the  testator's  property.  If 
the  master  of  a  vessel  refuse  to  deliver  the  cargo  to  the  shipper  or  consignee,  on  pay- 
ment of  freight,  the  latter  may  maintain  trover  for  the  same.  Where  the  demand  is 
made  by  an  agent  and  the  refusal  is  for  defect  of  authority  in  the  agent,  or  for  his  re- 
fusal to  show  his  authority,  it  is  not  evidence  of  a  conversion.  An  agreement  for  a 
valuable  consideration,  to  deliver  to  the  plaintiff  the  first  female  colt  which  a  certain  mare 
owned  by  the  defendant,  might  produce,  vests  a  property  in  the  colt,  when  produced,  in 
the  plaintiff,  who  may  therefore  maintain  trover  for  it..  So,  a  man  who  has  delivered 
goods  to  a  carrier  or  other  bailee,  and  so  parted  with  the  actual  possession,  may  main- 
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Ist.  Between  different  descnptions  of  representatiyes  of  ijhe  same 
•owner  of  the  inheritance,  viz.  between  the  heir  and  execator*     In  the 

tain  trover  for  a  conrersion  by  a  strangor ;  for  the  owner,  or,  in  other  words,  he  in  wboa 
the  absolute  property  is  vested,  has  still  possession  in  law  against  a  wrong-doer,  and 
the  carrier  or  other  bailee  is  no  more  than  his  servant.  There  must,  however,  to  sup- 
port this  action,  exist  a  right  of  possession  as  well  as  of  property ;  therefore,  where  s 
man  let  a  house  and  fhmitare  for  a  term,  and  the  fdraitnre  was  wrongfallj  taken  in 
execution,  pending  the  term,  it  was  held,  that  the  lessor  could  not  maintain  trover,  be- 
cause during  the  term  he  had  parted  with  the  right  of  possession.  But  where  timber  a 
cut  down  by  a  stran^i^er,  the  lessor,  and  not  the  lessee,  shall  have  trespass  on  th«  case  or 
trover.  So  where  a  father  gave  his  son  a  watch,  some  books,  and  several  articles  of  weariog 
apparel ;  it  was  held,  that  though  the  son  was  under  age,  (via.,  about  sixteen  jcats  oil] 
the  father  could  not  maintain  trover  against  a  person  who  detained  the  property,  because 
the  right  of  possession  was  not  in  him  but  in  the  son. 

The  owner  of  the  land  on  which  proper^  is  stranded,  alter  notice  to  its  owner  to 
remove  it,  and  neglect  or  refusal  to  do  so,  may  disincnmber  his  proper^  of  it  by  casting 
it  back  into  the  stream ;  but  he  has  no  right  to  appropriate  it  to  his  own  ose.  He  bmj 
remove  it  at  his  own  expense ;  but  the  refusal  of  the  owner  of  the  property  to  remo^^e 
it  will  not  divest  the  right  of  the  latter  in  it,  or  bar  his  entry  to  reclaim  it.  He  mar 
resume  the  ownership  after  abandonmenL  It  is  plain  he  has  no  lien  on  property  cast  on 
it  by  drift  And  where  the  owner  of  the  latter  proves  his  property  in  it,  and  the  eoa- 
version  of  it  by  the  owner  of  the  land,  the  latter  is  liable  in  trover  for  damages. 

Timber,  Ac,  carried  adrift,  continues  to  be  the  property  of  him  who  owned  it  st  tbe 
time  of  the  flood.  When  stranded,  the  owner  has  the  right  to  enter  on  the  land  sad 
remove  it ;  but  he  is  not  bound  to  do  so,  and  may  abandon  it  without  incarring  re«poa- 
sibiliiy  for  injury  done  by  it;  and  it  would  seem  that,  unless  there  has  been  negligfcce. 
the  owner  is  not  liable  for  damage  done  by  it,  even  though  he  does  not  remove  it  aAa 
notice  to  do  so."  2  Troub.  k  Haly*s  Pract  38,  and  cases  there  cited. 

To  maiatain  trover,  there  must  be  either,  I,  a  taking  from  the  owner  without  his  coBsent: 
2,  an  assumption  of  ownership ;  3,  an  illegal  use  or  abuse  of  it ;  or,  4,  proof  of  deissjid  tod 
rtifusal.  Kennel  v.  Robinson^  2  J.  J.  Marsh.  84.  It  is  necessary  that  it  should  sppear  tfaat  the 
plaintiff  had  an  absolute  or  special  property  in  the  goods  which  are  the  subject  of  tbe  ac- 
tion, and  that  the  defendant  has  been  guilty  of  a  wrongful  conversion.  Sleek  v.  LitiU^dd, 
Harper,  298.  Trover  may  be  maintained,  either  by  the  general  owner  of  goods,  or  by 
one  having  a  special  property  in  them  as  a  bailee  or  consignee ;  but  a  lecovery  bv  one 
would  bar  an  action  by  the  other.  Smith  ▼.  Jainet^  7  Cow.  328;  H^km  v.  GiUt,  1  Hayw. 
26.  Thus,  where  a  person,  having  the  general  property  in  goods,  delivers  them  to  bis 
agent  to  keep  for  him,  and  the  goods  are  taken  out  of  the  possession  of  the  agent  by  a  third 
person,  the  persons  having  the  general  proper^  may  maintain  trover  for  such  goods. 
Thorp  V.  Burling  J  11  Johns.  285. 

A  general  bailee,  without  hire,  may  maintain  trover  for  property  taken  fhrat  his  pos- 
session, against  all  persons  but  the  rightful  owner.  Faulkner  v.  Broken,  13  Wesd.  63. 
The  finder  of  a  chattel  has  a  special  proper^  in  it,  and  may  maintain  trover  ag«icst 
any  one  who  shall  convert  it,  except  the  true  owner.  But  this  rule  does  not  appk  to 
the  finder  of  a  chose  in  action;  e.  g.,  a  promissory  note  or  lottery  ticket.  JtLanghitR  t. 
Waite,  9  Cow.  670.  See  Brandon  v.  ffunUvilU  Bank^  1  Stew.  320.  Trover  is  the  proper 
action  to  recover  goods  \aken  in  execution  by  an  officer  by  mistake.  MaU  v.  Jfo^*^ 
Addis.  876.  A  valid  attachment,  or  seizure  on  execution,  gives  the  officer,  while  it  U5'i£, 
sufficient  special  property  to  maintain  trover.  BrowneU  v.  Manchester,  1  Pick.  23^; 
CaldwtU  V.  Eaton,  5  Mass.  399.  See  Oibbs  v.  Chast^  10  Id.  125 ;  BadUm  v.  Titcktr.  1 
Pick.  389;  Lockwood\,  Bvll^  1  Cow.  322.  But  his  keeper  merely,  or  a  receiptor,  on- 
not  maintain  it.  Ludden  v.  LeavtU^  9  Mass.  104 ;  Warren  y.  LeUmd,  lb.  265 ;  Comme^ 
wealth  V.  Morse^  14  id.  217.  But  see  Waterman  v.  Eobinson,  5  Id.  303  ;  Boole  v.  ^fmee^ 
1  N.  Harop.  289.  A  person  taking  yam  to  manufiscture  into  cloth,  for  a  commissioi^| 
may  have  trover  for  the  cloth,  although  in  possession  of  a  third  person,  whom  he  hiifi 
to  do  the  work  for  .him.    £alon  y.  Lynde,  15  Mass.  242. 

The  plaintiff  must  have  had  at  the  time  of  the  conversion,  a  general  or  special  pro- 
perty in  the  goods ;  hut  it  is  not  necessary  that  his  interest  in  them  should  have  cod- 
tinued  until  the  commencement  of  the  suit.  Barton  v.  XHtmun^,  6  Black!  209;  Gr^!» 
V.  Ketthf/y  lb.  442.  .He  must  show  a  right  to  the  possession  of  the  goods  at  tbe  Umeot  Uif 
conversion.  Burton  v.  Tannehill^  lb.  470 ;  Catdvell  v.  Cowen,  9  Yerg.  262 ;  Oofei.  H^ 
son,  1  Brevard,  496  ;  Andrews  v.  ShaWy  4  Dev.  70;  Fairbanks  v.  Fhelps^  22  Pick.  53^; 
Crrady  V.  Newby^  6  .Blackf.  442.    Possession,  whether  rightfully  or  wrongfully  obtaueo. 


first  case,  i.  e.  ba  between  heir  and  executor,  the  rule  obtains  with  the 
utmost  rigour  in  favour  of  the  inheritance,  and  against  the  riffht  to  disr 
annex  therefrom,  and  to  consider  as  a  personal  chattel,  anything  which 
has  been  affixed  to  the  freehold  or  inheritance, 

2ndlj.  Between  the  executor  of  tenant  for  life,  or  in  tail,  and  the 
remainaer-man  or  reversioner ;  in  which  case  the  right  to  fixtures  is  con- 
sidered more  favourably  for  executors  than  in  the  preceding  case  be- 
tween heir  and  executor. 

In  deciding  whether  a  particular  fixed  instrument,  machine,  or  even, 
building,  should  be  considered  as  removable  by  the  executor  as  between 
the  executor  and  the  heir,  or  between  the  executor  and  the  person  in 
remainder,  the  court,  in  the  three  principal  cases  on  this  subject,  viz. 
Xawton  V.  Lawton^  3  Atk.  18,  which  was  the  case  of  a  fire-engine  to 
work  a  colliery,  erected  by  tenant  for  life ;  Lord  Dudley  v.  Lord 
Warde^  Ambler,  113,  which  was  also  the  case  of  a  fire-engine  to  work 
a  colliery,  erected  by  tenant  for  life ;  (these  two  cases  before  Lord 
Sardwicke;)  and  LatotoUy  Executor,  v.  Salmon,  £«  22  Geo.  UL,  B. 
P.  B.  188 ;  Dampier,  MSS.,  L.  I.  L. ;  1  H.  Black.  259,  in  notis,  before 
Lord  Mar^jield,  which  was  the  case  of  salt-pans,(j)  and  which  came  on 
in  the  shape  of  an  action  of  trover,  brought  for  the  salt-pans,  by  the 
executor  against  the  tenant  of  the  heir  at  law,  the  court  may  be  con- 
sidered as  having  decided  mainly  on  this  ground,  that  where  the  fixed 
instrumenty  engine,  or  utenM  {and  the  bunding  covering  the  eamefalU 
within  the  $ame  principle,)  woe  an  aoceeeory  to  a  matter  of  a  pereoncU 

(q)  See  Earl  cfManafieldY.  BloMume,  6  Bingh.  N.  0.  426. 
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is  a  sufficient  title  in  the  plaintiff  A  against  a  mere  Btranger  or  wrongdoer.  Krugop  ▼* 
WtnehuttTj  11  Verm.  351.  Trover  will  lie  against  different  individuals  for  successive 
conversions  of  the  same  property.  But  the  plaintiff  can  receive  but  one  satisfaction. 
Matthew  T.  Mmadgtr,  2  H^LeaUf  145.  Trover  lies  for  a  building  removed  from  the  free- 
hold, if  it  had  been  erected  under  an  agreement  that  it  should  be  treated  as  personal 
property,  not  as  a  fixture.  Smiik  v.  Benson^  I  Hill,  176.  Trover  lies  for  recovering 
goods  of  a  carrier,  which  he  has  damaged,  and  detains  for  freight.  JEtoarlt  v.  KeiTf  1 
Rice,  204.  Trover  lies  to  recover  damages  for  slaves  obtained  on  the  faith  of  a  contract 
of  sale,  where  it  shall  appear  that  the  defendant  is  utterly  unable  to  fulfil  the  condition 
of  the  contract  on  his  part,  if  it  shaU  appear  to  be  the  true  meaning  of  the  contract,  that 
the  property  of  the  slaves  shall  not  vest  in  the  defendant  until  the  condition  shall  be 
complied  with,  notwithstanding  possession  has  been  delivered  to  him,  and  although  the 
plaintiff  may  have  an  action  of  covenant.  M^Hugh  v.  Rahkmu^  2  Brevard,  324.  Trover 
will  lie  for  the  conversion  of  a  negotiable  instrument.  C<mpw€t  v.  Burty  6  Blackf.  419. 
And  it  is  no  objection  that  the  instrument  is  drawn  by  an  agent  of  government  as  such. 
lb.  Trover  will  lie  for  bank  notes  sealed  in  a  letter.  Moody  v.  Keener^  7  Port.  218. 
Trover  does  not  lie  against  a  carrier  for  goods  lost  by  his  mere  omission ;  the  proper 
action  is  assumpsit  or  case.  Hawhrnt  v.  ffoffinan^  6  Hill,  586.  Trover  does  not  lie 
between  joint  tenants  unless  the  joint  property  is  destroyed.  Luea$  v.  Woisony  3  Dev.  398  ; 
CampbM  Y.  Cany^beUf  2  Murph.  65.  It  does  not  lie  to  recover  goods  due  nnder  an  exe- 
cutory contract.     Wood  v.  Atkwuonf  2  Murph.  67. 

It  cannot  be  maintained  on  the  possession  of  a  chattel,  where  it  i^pears  that  the  legal 
title  is  in  another,  and  that  the  plaintiff  has  only  a  trust.  Liupeyre  v.  IPFarland,  2  Tayl. 
187.  To  maintain  the  action  of  trover,  it  is  indispensable  that  2ie  plaintiff  should  show 
a  conversion  by  the  defendant  of  property  wherennto  the  plaintiff,  at  the  time  of  that 
conversion,  had  a  present  right  of  possession.  Therefore,  where  the  purchaser  of  a  slave 
from  the  tenant  for  life,  sold  him  out  and  out,  during  the  life  of  the  tenant  for  life,  it  wag 
held  that  the  ultimate  proprietor  could  not  maintain  trover  against  the  seller  for  the 
alleged  conversion,  because,  during  the  life  of  the  tenant  for  life,  his  right  of  possession 
had  not  accrued,  and,  after  the  death  of  such  tenant,  there  was  no  act  of  conversion. 
Zetcis  V.  Mobley,  4  Dev.  k  Batt.  323. 
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nature  J  that  itihouldbe  Uielf  considered  as  perscnaUy.    The  fire-engine, 
in  the  cases  in  8  Atk.  and  Ambler,  was  an  accessory  to  the  carrying  on 
the  trade  of  getting  and  vending  coals,  a  matter  of  a  personal  nature. 
Lord  Hardwicke  says,  in  the  case  in  Ambler,  ^'  A  colliery  is  not  only 
an  enjoyment  of  the  estate,  bnt  in  part  carrying  on  a  trade."     And  in 
the  case  in  8  Atk.  he  says,  ^'  One  reason  that  weighs  with  me  is,  its 
being  a  mixed  case,  between  enjoying  the  profits  of  the  land, 
[*18673  and  ^carrying  on  a  species  of  trade ;  ana  considering  it  in 
this  light,  it  comes  very  near  the  instances  in  brewhomes,  Ac, 
of  fnmaces  and  coppers."     Upon  the  same  principle.  Lord  C.  B. 
Comyns  may  be  considered  as  having  decided,(r^  uiat  a   cider-^nill 
should  go  to  the  executor  and  not  to  the  heir,  «.  e.  as  a  mixed  case 
between  enjoying  the  profits  of  the  land,  and  carrying  on  a  species  of 
trade,  and  as  considering  the  cider-mill  as  properly  an  accessory  to  the 
trade  of  making  cider.     Id  the  case  of  the  salt-pans.  Lord  Mansfidd 
does  not  seem  to  have  considered  them  as  accessory  to  the  carrying  on 
a  trade,  but  as  merely  the  means  of  enjoying  the  benefit  of  the  inheri- 
tance.    He  says,  ^^  The  saU-spring  is  a  vtmtable  inheritaneey  but  no 
Erofit  arises  from  it,  unless  there  be  a  salt-work,  which  consists  of  a 
uilding,  &c.,  for  the  purpose  of  containing  the  pans,  &c.,  which  are 
fixed  to  the  ground.     The  inheritance  cannot  be  enjoyed  nrithout  them. 
They  are  accessories  necessary  to  the  enjoyment  of  the  principaL     Tk€ 
owner  erected  them  for  the  benefit  of  the  inheritance,**     Upon  this  prin- 
ciple he  considered  them  as  belonging  to  the  heir,  as  parcel  of  die  in- 
heritance, for  the  enjoyment  of  whicn  they  were  made,  and  not  ms 
belonging  to  the  executor,  as  the  means  or  instrument  of  carrytng  on  a 
trade,     rer  Lord  Ellenhoroughj  C.  J.,  delivering  the  opimon  of  Ae 
court  in  Elwes  v.  Maw^  8  East,  58,  54.(1)    In  trover,  by  the  executor 
against  the  heir,  Lee^  G.  J.,  held,  that  hanffings,  tapestry,  and  irea 
backs  to  chimneys,  belonged  to  the  executor,  who  recovered  aocoddn^y 
against  the  heir.(8)     Standing  com  belongs  to  a  devisee  of  land,  and  not 
to  the  executor,(t)  but  a  legatee  of  goods  and  stock  on  thefarm,(«)  shsB 
take  it  from  both.     It  is  agreed,  however,  that  as  between  the  execotor 
and  the  heir,  if  there  be  not  any  devisee  of  the  land,  the  executor  is 
entitled  to  standing  corn.(x)(2) 

The  8rd  case,  and  that  in  which  the  greatest  latitude  and  indnlsenee 
has  always  been  allowed  in  favour  of  the  claim  to  having  any  partieolBr 
articles  considered  as  personal  chatties,  as  against  the  claim  in  respect 


3". 


a  dise  cited  in  Lawton  ▼.  Lawtotij  3  Atk.  13,  16. 
Harvey  ▼.  Harvey,  Str.  1141. 
[t)  Speneer^t  case,  Winch,  61 ;  Harg.  Go.  Litt  56,  b.  n.  (2). 
|ti)  Cox  T.  Godtalvij  6  East,  604,  n. ;   Weti  Y.  Moore,  8  Bast,  339. 
(x)  See  the  authorities  cited  in  Harg.  Co.  Litt.  56,  b.  n.  (2). 

(1)  See  S.  C.f  in  2  Smith's  Lead.  Cas.  99,  p.  248,  5th  Am.  ed.,  note  bj  Au.  Ed. 

(2)  A  kettle  in  a  fulling  mill,  used  for  dying  cloth,  which  was  fixed  in  brick  work  in 
the  mill,  was  held  to  be  a  part  of  the  realty,  so  as  to  pass  to  the  mortgagee  of  the  mill* 
Union  Bankv.  Emenon^  15  Mass.  Rep.  159.  See  Oale  ▼.  Ward,  14  Id.  352.  As  betveea 
landlord  and  tenant,  the  latter  may,  during  the  term,  remove  copper  stiUa,  k^tles,  kt^ 
erected  by  him  for  the  purpose  of  carrying  on  the  distillery,  though  fixed  to  the  buildings. 
Reynolds  Y.  Shaler,  5  Cowen,  323.  StelfClintock  Y.  Oraham^  SM'Cord,  553,  acbetweeB 
Yendee  of  real  and  personal  estate. 
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of  freehold  or  inheritanoe,  is  the  case  hetween  landlord  and  tenant.  It 
IB  a  general  rule,  that  where  a  lessee  having  annexed  any  personal 
chattS  to  the  freehold  daring  his  term,  afterwards  takes  it  away,  it  is 
vaste*  Some  exceptions  have  been  engrafted  on  this  rule:  1st,  In 
favour  of  utensils  set  up  in  relation  to  trade  ;(^)(1)  2nd,  Of  matters  of 
ornament,  as  pier  glasses^  hanging8j{z)  comices,(a)  wainscot  fixed  only 
by  screws,  pump  erected  by  tenant,  and  slightly  affixed,  so  as 
to  be  capable  of  being  removed  '*'entire.(i)(2)  These  the  [*1368] 
tenant  may  remove  during  the  original  term,  and  during  such 
further  period  of  possession  by  hun,  as  he  holds  the  premises  under  a 
right  stUl  to  consider  himself  as  tenant.((;)  But  if  he  does  not  remove 
them  during  that  time,  they  become  tne  property((2)  of  the  landlord. 
A  lessee  cannot,(e)  even  during  his  term,  maintain  trover  for  fixtures 
remainiTig  affixed  to  the  freehold,  for  the  principle  of  law  is,  that  what- 
soever is  planted  in  the  soil  belongs  to  the  soil ;  and  though  the  tenant 
has  a  right  to  remove  fixtures  of  this  nature  during  his  term,  or  during 
what  may,  for  this  purpose,  be  considered  as  an  excrescence  on  his  term, 
they  are  not  goods  and  chattels  at  all,  but  parcel  of  the  freehold,  and 
as  such  not  recoverable  in  trover.  But  if  a  landlord  under  a  distress  for 
rent  arrear  sever  fixtures  from  the  freehold  and  dispose  of  them,  he  is 
liable  in  trover,  and  the  articles  ma^  be  described  in  the  declaration  as 
goods  and  chattels :  and  the  plaintiff  does  not  thereby  waive  his  right 
of  maintaining  that  the  distress  is  illegal,  because  fixtures  cannot  be 
distrained  for  rent  arrear.(/)  A  covenant  by  a  tenant,  to  yield  up  in 
repair,  at  the  expiration  of  his  lease,  all  buildings  which  should  be 
erected,  during  the  term,  upon  the  demised  premises,  includes  buildings 
erected  and  used  by  the  tenant  for  the  purpose  of  trade  and  manufac* 
ture,  if  such  buildings  be  let  into  the  soil,  or  otherwise  fixed  to  the  free- 
hold,(^)  but  not  where  they  merely  rest  upon  blocks  or  patterns.  A 
covenant  to  yield  up  at  the  expiration  of  the  term  all  erections  and  im* 
provements  erected,  made  or  set  up  during  the  term,  is  broken  by  the 
removal  of  the  sashes  and  frameworK  of  a  greenhouse  erected  during  the 
term,  the  framework  of  which  was  laid  upon  walls  built  for  the  purpose  of 


(y)  Penton  y.  Eobartj  2  East,  88.  (2)  Beck  v.  ReboWj  1  P.  WmB.  94. 

(c)  Agreed  in  MtnthdU  v.  Lloyd^  2  M.  &  W.  450;  Wuton  y.  Woodcock^  7  M.  &  W.  14. 


x)  See  Avery  ▼.  Cheslyn,  3  A.  &  E.  75 ;  5  NeY.  &  M.  372. 


[b)  OryvMB  Y.  Bowererif  6  Bingh.  437. 


(d)  Lyde  y.  RuMtUy  case  of  Bells,  l^,k  Ad.  394. 

(«)  Maekmtoih  Y.  Trotter^  3  M.  &  W.  184,  recognizing  MituhaU  y.  Lloyd,  2  M.  &  W.  450. 

/)  Dalton  Y.  WhiUem,  3  Q.  B.  961 ;  3  G.  &  D.  360. 

g)  Nayhr  y.  Collingt^  1  Taant.  19. 


i 


iJ 


1)  See  Raymond  Y,  WhiU^  7  Cow.  319. 

2)  "Daring  the  term  the  tenant  may  take  awaj  chimney-pieces,  and  eYen  wainscot, 
which  is  a  Yerj  strong  case,  bnt  not  after  the  term ;  if  he  did,  he  would  be  a  trespasser." 
Per  Hardwieke^  Gh.,  1  Atk.  477.  See  also  Ambl.  113.  But  tenant  remaining  in  posses- 
sion, after  the  expiration  of  the  term,  maj  remoYe  fixtures  annexed  to  the  freehold,  for 
the  purpose  of  carrying  on  trade.  Penton  y.  Robart^  2  Bast,  88.  "What  would  haYe 
been  held  to  be  waste  in  the  time  of  Henry  the  7th,*  as  remoYing  wainscot  fixed  only 
by  screws,  and  marble  chimney-pieces,  is  now  allowed  to  be  done.''  Per  Lord  Hard' 
wicke,  Ob.,  in  Ifawton  y.  Lawion,  3  Atk.  15. 

*  See  also  Herlakmder^i  case,  31  Eliz.  4  Rep.  64. 


1868  TROVER. 

receiving  it  and  embedded  in  mortar  thereon.(A)     A  bam  erected  br 
the  tenant  upon  patterns  and  blocks  of  timber  lying  npon  the  erofma, 

but  not  fixed  in  or  to  the  ground,  mav  be  removed.(f)     So 
[*1869]  *where  certain  parts  of  a  machine  had  been  pat  up  bj  the 

tenant  during  his  term,  and  were  capable  of  being  removed 
without  either  injuring  the  other  parts  of  the  machine  or  the  buildings 
and  had  been  usually  valued  between  the  outgoing  and  incoming  tenant ; 
it  was  holden,(A;)  that  these  were  the  goods  and  chattels  of  the  outgoing 
tenant,  for  which  he  might  maintain  trover.     In  It.  v.  OfZey,(n  a  wooden 
mill,  resting  by  mere  weight  upon  a  foundation  of  brick,  was  nolden  not 
to  be  part  of  the  freehold,  so  as  to  contribute  to  the  value  of  a  tenement 
on  a  question  of  settlement.     And  so  a  tenant,  who  had  erected  on  a 
foundation  of  brick  and  stone  let  into  the  ground,  a  wooden  bam^  which 
rested  upon  the  foundation  by  weight  alone,  was  holden(97i)  to  be  entitled 
to  remove  it  at  the  expiration  of  his  term.    But  a  tenant  for  mere  a£;ricnl- 
tural  purposes  cannot  remove  buildings  fixed  to  the  fireehold,  wbicn  have 
been  constructed  by  such  tenant  for  the  ordinary  purposes  of  husban- 
dry, and  are  not  connected  with  any  description  of  trade.(n)(l)     Things 


h)  West  Y.  Blakeway,  2  M.  ft  Gr.  729 ;  3  Scott's  N.  R.  218. 

i)  CuUxng  y.  Tufnell,  per  TVc&y,  0.  J.,  at  Hereford,  1604;  BtiU.  N.  P.  34. 

k)  Davu  Y.  Jmn^  2  B.  &  A.  166.  {I)  IB.*  Ad.  161. 

m)  Watubrough  y.  Jfoton,  4  A.  A  B.  684.  (a)  Slwn  Y.  ifov,  3  Bast,  38. 


( 1 )  A  dder  miU  and  prtu^  erected  by  tenant  from  year  to  year,  ha  Ye  be«n  held  net  to 
be  fixtures  but  personal  property,  remoYable  by  him.    HohiUt  y.  TVonper,  20  Johns.  2^ 

This  subject  is  most  fully  and  ably  discussed  in  the  late  case  of  Teaff  y.  Eemii,  in 
Ohio,  reported  in  1  Am.  Law  Reg.  723,  in  the  opinion  of  BarUey,  G.  J.  ''The  doc- 
trine of  fixtures,"  says  the  learned  chief  Justice,  "  by  which  the  natare  and  legal  inci- 
dents of  this  property  must  be  determined,  is  inYoWed  in  no  incoosidecabk  d^rse  of 
uncertainty,  and  not  settled  by  consistent  and  clearly  defined  principles  of  g^enl  appli- 
cation. It  rests  upon  a  long  course  of  judicial  decisions,  miule  at  diflbreat  periods  of 
time,  and  under  a  Yariety  of  circumstances,  and  running  into  numerous  comptes  and 
conflicting  distinctions  arising  out  of  the  peculiar  relations  of  the  parties,  and  the  peculiar 
circumstances  of  each  particular  case,  so  that  it  has  been  found  extremely  difficult  to 
reduce  this  branch  of  the  law  to  any  consistent  and  uniform  system. 

*'  According  to  the  decisions,  an  article  may  be  a  fixture,  constituting  a  part  of  the 
realty  as  between  Yendor  and  Yendee,  which  would  not,  under  like  circamstaaoei^  he 
such  as  between  landlord  and  tenant;  so  also,  an  article  may  be  such  fixture  as  betweea 
heir  and  executor,  which,  under  like  circumstances  of  annexation,  would  not  be  such  ai 
between  tenant  for  life,  and  the  remainder-man  or  reYersioner.  And  also,  according  to 
the  decisions,  an  article  affixed  to  the  premises  for  purposes  merely  agricuUnral,  may 
pass  by  a  conYeyance  of  the  ft>eehold  as  a  fixture,  which  would  not  be  such  fixture  unda 
like  annexation,  if  erected  or  affixed  for  the  purposes  of  trade  or  manufiKture ;  and  as 
article  attached  to  the  re&lty,  may  be  remoYable  atone  period  of  time  as  a  cbatt]e,whiebt 
with  the  same  annexation  at  another  period,  would  not  be  remoYable,  because  it  consti- 
tuted a  part  of  the  realty.  In  some  cases,  it  has  been  determined,  that  in  order  to  constitate 
a  fixture,  the  article  should  be  so  united  by  physical  annexation  to  the  land,  or  to  soait 
•ubstanoe  proYiously  belonging  thereto,  that  it  cannot  be  detached  without  io^juiy  tothe 
property;  while  in  other  cases,  articles  haYe  been  determined  to  be  fixtures,  Skod  as  suck, 
to  pass  by  a  conYeyance  of  the  ft'eehold,  with  but  a  slight  attachment  to  the  realty,  sad 
in  some  instances,  without  any  actual,  but  by  simply  a  construct! Ye  attachment. 

"  The  term  fixture  itself,  although  always  applied  to  articles  of  the  nature  of  personal 
property,  which  haYe  been  affixed  to  land,  has  been  used  with  different  significatioos, 
until  it  has  become  a  term  of  ambiguous  meaning.  And  this  ambiguity,  which  has 
attended  the  use  of  this  word  in  Yarious  abjudications,  and  by  dilTerent  writers,  has  keca 
productiYe  of  much  of  the  uncertainty  which  has  perplexed  iuYestigations  faning  nadfi 
this  branch  of  the  law.  The  term  fixture  has  been  used  by  various  writers,  and  ia 
numerous  reported  decisions,  as  denoting  personal  chattels  annexed  to  land,  which  m»J 
be  severed  and  removed  against  the  will  of  the  owner  of  the  freehold,  by  the  party  vbo 
has  annexed  them,  or  his  personal  representatiYes.    Amos  k  Ferard  on  the  law  of  FiZ' 
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^f  an  ornamental  nature  may  be  in  a  degree  affixed,  and  yet,  during  the 
termj  may  be  removed :  on  the  other  hand,  there  may  be  that  sort  of 

tores,  2 ;  Gibbons's  Mannal  of  the  Law  of  Fixtnree,  2 ;  Grady's  liaw  of  Fixtures,  1 ;  2  Boa^i 
Tier's  iDStitutes  of  American  Law,  162 ;  2  Kent's  Com.  344. 

"  There  may  be  some  propriety  in  this  definition  of  the  term  when  confined  in  its 
application  to  the  relation  of  landlord  and  tenant,  or  tenant  for  life  or  years,  and  remain* 
der-man  or  reversioner,  to  which  several  of  the  elementary  authors  have  chiefly  confined 
their  attention.  But  it  does  not  appear  to  express  the  accurate  meaning  of  the  term  in 
its  general  application.  An  article  attached  to  the  realty,  but  which  is  removable  against 
the  will  of  the  owner  of  the  land,  has  not  lost  the  nature  and  incidents  of  chattel  pro- 
perty. It  is  still  movable  property,  passes  to  the  executor,  and  not  to  the  heir,  on  the 
death  of  the  owner,  may  be  taken  on  execution  and  sold  as  other  chattels,  kc,  A 
removable  fixture,  as  a  term  of  general  application,  is  a  solecism — a  contradiction  in 
^words.  There  does  not  appear  to  be  any  necessity  or  propriety  in  classifying  movable 
articles,  which  may  be  for  temporary  purposes  somewhat  attached  to  the  land,  under 
any  general  denomination  distinguishing  them  from  other  chattel  property.  A  tree 
^crowing  upon  the  soil,  or  any  other  article  belonging  to  the  freehold,  may  be  converted 
into  a  chattel  by  a  severance  from  the  land. 

**  It  is  an  ancient  maxim  of  the  law,  that  whatever  becomes  fixed  to  the  realty,  thereby 
becomes  accessory  to  the  freehold,  and  partakes  of  all  its  legal  incidents  and  properties, 
and  cannot  be  severed  and  removed  without  the  consent  of  the  owner.  Qvicquui  plan* 
tatur  9oh  tola  eedU,  is  the  language  of  antiquity  in  which  the  maxim  has  been  expressed. 
The  term  fixture,  in  its  ordinary  slgpiiflcation,  is  expressive  of  the  act  of  annexation,  and 
denotes  the  change  which  has  occurred  in  the  nature  and  legal  incidents  of  the  pro- 
perty, and  appears  to  be  not  only  appropriate,  but  necessary  to  distinguish  this  class 
of  property  from  movable  property  possessing  the  nature  and  incidents  of  chattels.  It 
is  in  this  sense  that  the  term  is  used,  in  far  Sie  greater  part  of  the  adjudicated  cases. 
10  H.  7  pi.  2 ;  Co.  Lit.  53,  a.  4  ,*  Co.  53 ;  2  Smith's  Leading  Cases,  1 14 ;  Chancellor  Kent's 
liote,  (a.),  2  Kent's  Com.  346 ;  Dudly  v.  Ward^  Ambl.  113 ;  £Iwm  v.  Maw^  3  East,  57. 

"  It  is  said  that  this  rule  has  been  greatly  relaxed  by  exceptions  to  it,  established  in 
favor  of  trade,  and  also  in  ftivor  of  the  tenant,  as  between  landlord  and  tenant.  And 
the  attempt  to  establish  the  whole  doctrine  of  fixtures  upon  these  exceptions  to  the 
general  rale,  has  occasioned  much  confhsion  and  misunderstanding  on  this  subject 

"  Amos  k  Ferard,  in  their  treatise  on  the  Law  of  Fixtures,  mention  the  division  of 
the  subject  into  removable  and  Irremovable  fixtures,  and  give  a  definition  of  each  class. 
See  Amos  &  Ferard  on  Fixtures,  11.  And  they  remari: :  <  that  it  is  difficult  to  determine 
in  which  of  the  above  senses  it  is  most  frequently  employed.'  This  classification  of 
fixtures  may  be  essential  to  a  correct  understanding  of  the  double  sense  in  which  the 
term  has  been  frequently  used  in  the  authorities,  but  it  would  not  seem  to  be  needed  for 
any  other  purpose. 

*'  The  civil  law  has  been  commended  for  its  simple  and  natural  classification  of  pro- 
perty into  the  obvious  and  universal  distinction  of  things  movable  and  things  immov- 
able, things  tangible  and  things  intangible.  Whatever  would  be  movable  property  by 
the  civil  law,  would  fall  under  the  denomination  of  chattels  personal  by  the  common 
law.  And  everything  attached  to  the  fn^holdf  perpeiui  iwt2«  eama  belonged  to  the  r$i 
immohiUa  of  the  civil  law.  Taylor's  Elements  of  the  Civil  Law,  475.  This  simple 
division  of  property  seems  to  be  founded  in  reason  and  the  nature  of  thlng^s. 

*<  The  great  difficulty  which  has  always  perplexed  investigation  upon  this  subject,  has 
been  the  want  of  some  certain,  settled  and  unvarying  standard,  by  which  it  could  be 
determined  what  amounts  to  a  fixture,  or  what  connection  with  the  land  will  deprive  a 
chattel  of  its  peculiar  legal  qualities  as  such,  and  make  it  accessory  to  the  freehold. 
Fixtures  belong  to  that  class  of  property  which  stands  upon  the  boundary  Hue  between 
the  two  grand  divisions  of  things  real  and  things  personal,  into  which  the  law  has  classi- 
fied property ;  a  distinction  not  merely  artificial,  but  founded  in  reason  and  the  nature 
of  things — regarding  not  only  the  natural  qualities  of  immobility  on  the  one  hand,  and 
tnobility  on  the  other,  but  also  the  legal  constitution  and  incidents  to  which  each  class 
respectively  is  subject.  In  the  great  order  of  nature,  when  we  compare  a  thing  at  the 
extremity  of  one  class  with  a  thing  at  the  extremity  of  another,  the  difference  is  glaring ; 
but  when  we  approach  the  connecting  link  between  the  two  great  divisions,  it  is  often 
difficult  to  discover  the  precise  point  where  the  dividing  line  is  drawn. 

"  There  are  some  matters  having  their  foundation  in  things  real,  which  are,  neverthe- 
less, by  the  principles  of  the  common  law,  attended  with  some  of  the  qualities  of  things 
personal,  and  therefore  termed  chattels  real,  such  as  estates  less  than  freehold,  ease- 
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fixing  or  annexation,  which,  though  the  thing  annexed  may  have  been 
merely  for  ornament,  will  yet  make  the  removal  of  it  waste.    Hence  a 

ments,  rents,  emblementa,  kc.  These,  however,  are  easUjr  identified,  and  hire  ao 
connection  with  fixtures.  And  again,  there  are  others,  which,  though  movable  in  tber 
natare,  and  apparently  foiling  within  the  definition  of  things  personal,  sre,  in  respect  & 
their  legal  qualities,  of  the  nature  of  things  real.  Belonging  to  this  class,  are  beir-looiB, 
and  things  in  the  nature  of  heir^looms,  which,  bj  special  custom  pass  with  the  iaberit- 
ance ;  also,  animals  ferm  naturm,  not  domesticated  so  as  to  &11  under  the  deaoDUAtdes 
of  chattels,  yet  so  confined  to  the  realty  as  to  become  appurtenant  to  it— such  as  deer 
in  a  park,  pigeons  in  a  pigeon-house,  conejs  in  a  warren,  fish  in  a  pond,  fo. ;  aIjo, 
articles  sometimes  called  fixtures,  on  the  principle  of  constructiTS  attachment,  such  la 
the  deeds  and  other  papers  which  constitute  the  muniments  of  title  to  the  laad-tk 
keys  of  a  house,  kc,,  which  belong  to  realty ;  and  pass  with  it,  not  upon  the  prindpleof 
fixtures,  but  upon  the  principle  of  being  necessary  and  essential  incidents  to  it,  aod  of 
no  yalue  abstracted  from  it.  None  of  Uiese  articles  acquire  their  legal  qualities  spoa 
the  principles  of  a  fixture. 

"  A  fixture  is  an  article,  which  was  a  chattel,  but  by  being  physieally  aiio«ied  or 
affixed  to  the  realty,  became  accessory  to  it  and  parcel  of  it    But  Uie  precise  point  ii 
the  connection  with  the  realty,  where  the  article  loses  the  legal  qualities  of  the  duttd, 
and  acquires  those  of  the  realty,  often  presents  a  question  of  great  nicety,  and  sometmei 
difficult  of  determination.    And  a  reyiew  of  the  authorities  from  the  time  of  the  Yev 
Books,  down  to  the  present  period,  does  not  furnish  any  one  established  and  certain  at' 
terion  of  universal  application,  by  which  this  line  of  demarkation  can  be  cleirJjucff- 
tained  and  pointed  out.    It  may,  howerer,  be  useful  in  the  determination  of  this  cue,  to 
examine  the  authorities,  and  endeavor  to  extract  firom  them  the  most  oniform,  reisoo- 
able  and  consistent  principle,  as  a  standard  by  which  a  fixture  can  be  alvajs  de(e^ 
mined. 

*'  If  there  be  any  thing  well  setaed  in  the  doctrine  of  fixtures,  it  is  thia,  tbtt  (o  ow- 
Btitute  a  fixture,  it  is  an  essential  requisite  that  the  article  be  actually  iffixed,oruoend 
to  the  realty.  The  term  itself  imports  this.    Walker  v.  Sherman^  20  Wend.  636.  Bat  tibe 
mode  or  degree  of  the  annexation  which  Is  essential,  is  a  matter  sbost  T&ici|  ue 
authorities  are  greatly  in  conflict    Amos  k  Ferard,  in  their  work  abend  leftmd  t^ 
page  2,  lay  down  the  rule  as  follows :  *  /<  u  fieeeMory,  hi  order  to  conititKH  *f^r^ 
the  article  ehauld  be  let  into  or  umied  to  the  lamd^  or  to  eubotaneeepreviomi^t^'*'^^^ 
with:  The  Manual  of  Gibbon,  and  the  work  of  Orady  on  Fixtures,  are  to ttenB««^(' 
And  numerous  at^udicated  cases  are  referred  to  by  these  elementary  writeii,esw>QS)i^ 
the  same  doctrine.  A  number  of  the  authorities,  both  Bnglish  and  Americu, decide iw 
to  give  chattels  the  character  of  fixtures,  and  deprive  them  of  that  of  persooaltJ.\ii«T 
must  be  so  firmly  affixed  to  the  real  estate,  that  they  cannot  be  removed  vithoetiBji^ 
to  the  ft>eehold  by  the  act  of  removal,  and  apart  from  the  abstraction  of  the  thing  Ribo^ 
Farrer  v.  Chaygeete^  6  Denio,  337.    This  doctrine,  however,  does  not  ftinush  » cnten© 
of  uniform  application,  or  one  which  will  bear  the  test  of  examination.   ^^"^^P^ 
a  mill,  and  even  the  water-wheel,  and  a  great  variety  of  other  articles,  weU  ^^^'^ 
by  authority,  and  universally  admitted  to  be  fixtures,  may  often  be  remoTed  vitM 
any  actual  injury  to  the  structure  or  building,  by  the  act  of  removal,   ^^^jv^ 
are  undeniably  fixtures,  and  so  admitted  by  all  the  authorities  referring  to  tbeiB,utiiOi« 
actually  annexed  to  and  in  connection  with  the  land,  are  yet  not  let  into  ibe  g^^^'^ 
flwtened  to  any  thing  which  is  imbedded  in  the  earth.    The  doors,  windows,  ^^^ 
shutters,  &c.,  of  a  mansion-house,  may  be  raised  and  removed  withoat  *'^T*ly\jA 
physical  ii^jury,  either  to  the  building  or  to  the  article  removed;  so  also,  ">  t r^'J^^ 
the  mill-stones,  hoppers  and  boiling  apparatus,  as  usually  fixed  in  a  millf/etitlMS 
been  questioned  that  these  articles  are  fixtures.  L^tS\ 

"  There  is  another  class  of  authorities,  in  which  it  is  Uid  down  *!»»*  *^«  *7^**?l^ 
fixture  is  the  application  of  the  article  to  the  uee  or  purpoee  to  which  the  ^^^Jj^^ 
priated,  however  slight  its  physical  connection  with  it  FarrarY.Staelg^^^^^ 
167  J  Gray  v.  Holdehip,  17  Serg.  k  Rawle,  413.    And  some  cases  havegoneso  w» 
make  this  the  only  test,  and  even  dispense  with  actual  or  physical  annexation. 
V.  Freemany  2  Watts  k  Serg.  114;  PyU  v.  Pennook^  lb.  391.  ^^ 

"  This  rule  is  in  conflict  with  those  authorities  which  make  the  mode  of  tbe  p^ 
annexation  the  teet,  and  it  will  not  bear  examination  as  a  criterion  of  geoenlappi^^^ 
If  adaptation  and  necessity  for  the  use  and  enjoyment  of  the  realty,  ^^.^^.     f^^, 
fixture,  then  the  implements  and  domestic  animaJs  necessary  for  the  cnltivatioDO^ 
and  a  great  variety  of  other  articles  subjected  to  the  use  of  the  land,  or  it«  tff^awm 
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conservatory  erected  by  tenant  for  years,  (who  had  a  remainder  for  life 
after  the  death  of  his  lessor,)  on  a  brick  foundation  attached  to  a  dwell- 
ing house,  and  communicating  with  it  by  windows  opening  into  the  con- 
Bervatory,  and  a  flue  passing  mto  the  parlour  chimney,  was  considered(o) 
as  part  of  the  freehold,  and  not  removable  by  the  tenant  or  his  assignees* 
There  is  no  doubt  that  by  a  conveyance,  whether  to  a  purchaser  or  a 
mortgagee,  fixtures  annexed  to  the  freehold  will  pass,  unless  there  be 
some  worcb  in  the  deed  to  exclude  them.(jp)  The  owner  of  a  freehold 
house,  in  which  there  were  various  fixtures,  sold  it  by  auction*  Nothing 
was  said  about  the  fixtures.  A  conveyance  of  the  house  was  executed, 
and  possession  given  to  the  purchaser,  the  fixtures  still  remaining  in 
the  house;  it  was  holden,fg)  that  they  passed  by  the  conveyance  of  the 
freehold;  and  that  even  if  they  did  not,  the  vendor,  after  giving  up 
the  possession,  could  not  maintain  trover  for  them.  A  few  articles 
which  were  not  fixtures,  were  also  left  in  the  house :  the  demand  de- 
scribed them,  together  with  the  other  articles,  as  fixtures,  and  the  refu- 
sal was  of  the  fixtures  demanded;  it  was  holden,(r)  that  upon  this 
evidence,  the  plaintiff  could  not  recover  them  in  this  ac- 
tion.(l)  The  acceptance  of  a  demise  '^'of  a  house  containing  [^1370] 
fixtures,  does  not  raise  an  implied  contract  to  pay  for  such 

(0)  Buekland  t.  BuUerfidd,  3  B.  ft  B.  64. 

Ip)  Per  Farke,  B,,  in  BiUhman  t.  Walton,  4  M.  ft  W.  416.  See  Wheeler  r.  MmU^fiore^ 
per  Denman,  C.  J.,  2  Q.  B.  142;  1  O.  ft  D.  493. 

{q)  Colegrave  v.  Diae  Sanioe,  2  B.  ft  G.  76.  See  also  Lansfttaffr.  Meagoe^  2  A.  ft  E. 
170;  4Nev.  ftM.  211. 

(r)  Colegrave  y,  JHaeSmHoe^  2  B.  ft  G.  76. 

which  neyer  huTe  been,  and  never  can  be  recognised  as  SQch|  would  be  fixtures.  It 
would  utterly  confound  the  rule  by  which  the  rights  of  the  vendor  and  vendee,  heir 
and  executor,  ftc,  have  been  heretofore  governed. 

"In  the  case  of  the  Detpaieh  Line  v.  B&Umyy  12  New  Hampshire  R.  206,  the  court 
expressed  the  opinion,  that  actual  annexation  to  the  freehold,  and  adaptation  to  its  pur- 
pose, must  both  unitCi  in  order  to  render  personal  property  incident  and  appurtenant  to 
real  estate. 

"  In  some  of  the  authorities,  the  intention  of  the  party  making  the  annexation,  is  laid 
down  as  the  true  test  of  a  fixture.  Winelow  v.  TTie  Merehante  Ineuranee  Co.,  4  Heto. 
R.  306. 

"  Mr.  Dane,  in  his  Abridgment  of  American  Law,  vol.  ill.  p.  156,  remarks  i  *Itie  very 
difflcuU  to  extract  from  all  the  eaeee  ae  tofaUuree  in  the  booke,  any  one  principle  on  which  they 
have  been  decided^  though  being  fixed  orfaetened  to  the  eoil,  houee,  or  freehold,  eeeme  to  have 
been  the  leading  one  in  eome  eaeee,  yet  not  the  only  one.*  And  he  adds  In  reference  to  this 
matter:  *Ifot  the  mere  fixing  orfaetening  ie  alone  to  be  regarded,  but  the  uee,  nature,  and 
intention.' 

"  From  the  examination  which  I  have  been  enabled  to  give  to  this  subject,  and  after 
a  careful  review  of  the  authorities,  I  have  reached  the  conclusion,  that  the  united  appli- 
cation of  the  following  requisites  will  be  found  the  safest  criterion  of  a  fixture : 

"  Ist  Actual  annexation  to  the  realty,  or  something  appurtenant  thereto. 

"  2d.  Application  to  the  use  or  purpose  of  that  part  of  the  realty  with  which  it  is 
connected. 

''  3d.  The  intention  of  the  party  making  the  annexation,  to  make  the  article  a  per** 
manent  accession  to  the  freehold — ^thls  intention  being  inforred  from  the  nature  of  the 
article  aflBbied,  the  rehuion  and  eituation  of  the  party  making  the  annexation,  the  etrue^ 
lure  and  mode  of  the  annexation,  and  the  jnirposs  or  iMe  for  which  the  annexation  has 
been  made." 

(1)  In  MiUer  v.  Plumb,  6  Gowen,  668,  the  Supreme  Gourt  of  Kew  York,  after  reviewing 
the  cases,  state  that  the  case  of  vendor  and  vendee  rests  on  the  same  ground  as  that  of 
heir  and  executor;  and  therefore  that  fixtures  pass  to  the  vendee  though  erected  by  the 
vendor  for  the  purposes  of  trade  or  roanufM^tpres. 
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fixtures.  («^  Where  a  Jeseee  for  years  mortgaged  his  lease  and  all 
estate  and  interest  in  the  premises,  and  afterwards  became  bankrupt; 
it  was  holden,(^)  that  the  mortgagee  might  declare  in  case  as  reTernoner 
against  the  assignee  of  the  tenant  for  the  remoyal  of  the  fiztores  from 
the  premises,  whereby  they  were  injured;  and  that  he  was  also  entitled 
to  recover  in  trover  against  such  assignee  the  value  of  all  the  fixtures, 
whether  landlord's  or  tenant's,  which  were  affixed  to  the  premises  before 
the  execution  of  the  mortgage;  although  there  was  a  covenant  in  the 
original  lease  to  the  mortgagor  to  deliver  up  to  the  lessor  at  the  deter- 
mination of  the  term  all  fixtures  and  things  to  the  premises  belonging 
and  to  belong.  This  action  may  be  maintained  for  an  undiyided  part 
of  a  chattel,  e.  ^.,  three-fourths  of  a  ship.(u)(l)  A  lessor  cannot  main- 
tain an  action  of  trover  against  the  lessee  to  obtain  possession  of  an 
indenture  of  lease,  upon  the  expiration  of  the  term,  by  forfeiture  or 
otherwise.(x) 

4.  Converncm. — It  must  ^P^ai*  that  the  defendant  has  been  guilty 
of  a  wrongful  conversion.    The  wrongful  conversion  by  the  defendant 
is  considered  as  the  eist  of  the  action.     If  A.  take  the  horse  of  B.,[y} 
and  ride  him,  and  after  deliver  him  to  B.,  yet  B.  may  maintain  \sm 
against  A.,  for  the  riding  was  a  conversion,  and  the  re-deliTerjririD 
not  bar  the  action,  although  it  will  go  in  mitigation  of  damages*!^) 
Drawing  out  part  of  the  liquor  in  a  vessel,  and  fiUing  it  up  with  water, 
is  a  conversion  of  the  liquor.(2)    But  the  mere  taking  away  or  destroj- 
ing  a  part  of  the  property  which  remains  in  the  hands  of  a  bailee,  is 
not  such  a  conversion(a)  that  the  owner  may  sue  in  trover  fur  tbefi^^^ 
If  A.  find  the  goods  of  B.,  and  upon  the  demand  of  the  goods,  answer 
that  he  knows  not  whether  B.  is  the  true  owner,  and  therrforc  r^sa 
to  deliver  them;  this  is  not  evidence  of  a  conversion,  if  A-ie^P*"^ 
for  the  true  owner.(i)    A  demand  and  refusal  is  not  a  conTersiMi,  im- 

it)  Oojfy.  ffarru,  6  U.  ft  Gr.  R73.                                                                 _ 
0  ffitchman  v.  WalUm,  4  M.  ft  W.  409.            («)  Watttm  v.  Ewg,  4  Caopb.  JTl. 
z)  HaU  y.  BaU,  3  ScoU's  N.  B.  677 ;  3  M.  ft  Or.  242. 
y)  Countiu  o/RuOand't  caae,  T.  38  Eliz.  B.  R.,  1  BoL,  Abr.  6,  (L.)  pi.  1-           n 
(«)  Riehardtim  y.  Atkmaanf  Middlesex  Sittings,  coram  Syr4  ▼.  FarUtcut,  (abseBK,v^ 
J.)  1  Str.  676.                                                                                                  ^    .u 
(a)  Per  FaUeson  and  CoUridgt,  Js.,  in  PhUpott  r.  KdUy,  3  A.  ft  E.  U6. 7;  41(eT.<K- 
61 1« 
(h)  Per  Cokt,  0.  J.,  2  Bulst  312. 

(1)  Tro?er  does  not  lie  for  an  apprentice  or  servant  for  a  term  of  jetf*'  **  " 
Jenkinty  3  Green,  308.  .    ^ 

(2)  If  one  hire  a  horse  to  f]^  a  certain  distance,  and  go  farther,  it  is  a  ^^^^  j, 
trover  lies,  notwithstanding  the  horse  has  been  returned  to  the  owner.   ''"7^ 

Wheelwright,  6  Mass.  Bep.  104.  If  the  hirer  of  a  horse  to  go  a  certsin  ^'«*»?*\g 
further,  trover  lies,  unless  the  owner  ratifies  the  act,  as  by  receiving  p»J  »w  tw  ^ 
distance,  notch  v.  Bawei,  12  Pick.  136j  Whuloek  v.  WheOmigkt,  wf^i  f^^-^ 
Thurmg,  3  Pick.  492.  Trover  lies  for  a  horse  parted  with  in  a  swap,  by  »?^rj^ 
was  induced  bj  fraud,  and  that  the  proper  steps  have  been  taken  forreficmding  v 
tract.     Stewart  v.  Dougherty ^  3  Dana,  481.  .  «/i  ft  toli» 

Where  the  plaintiff  made  a  note,  payable  to  a  third  person,  and  deliy^^.^J,  ^ 
defendant,  on  his  promise  to  procure  money  upon  it  from  a  particular  "».^"  '  j^f 
pav  it  to  the  plaintiff;  but  the  defendant  passed  it  to  a  creditor  of  his  own  }^^^^ 
a  debt,  and  the  plaintiff,  when  the  note  became  due,  paid  it  and  took  it  up ;  !,^^^ith. 
that  the  defendant  was  guilty  of  a  conversion  of  the  note,  and  that  trover  lay,  n 
standing  the  plaintiff  had  regained  the  possession  of  it.  Murray  r.  B»*^>  ^^* 
Bep.  172. 
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less  tbere  is  at  the  time  a  power  to  give  np  the  good8.((?)  A  person  is 
guilty  of  a  conversion  who  takes  the  property  of  one  person  by  assign- 
ment  from  another^  who  has  not  any  authority  to  dispose  of  it.(l) 

(e)  Edwardt  y.  Hooper^  11  M.  ft  W.  363.    Bee  Bmhworih  t.  Taylor,  3  Q.  B.  699 ;  3.  O. 
Ae  D.  3. 

( 1)  "  Assaming  to  oneself  the  property  and  right  of  disposing  of  another  man's  gooda 
in  a  conYersion.'^    Per  Holt,  C.  J.,  in  Baldwin  v.  Cole,  6  Mod.  221,  recognized  by  Lord 
£llenborough,  0.  J.,  in  6  East,  640.    The  conversion  by  one  partner  of  property  that  came 
into  the  possession  of  the  firm  on  partnership  account  is  the  conversion  of  aU.    Nub$l 
V.  Patton,  4  BawlOi  120.   The  very  taking  of  goods  ftom  one  who  has  no  right  to  dispose 
of  them,  is  a  conversion.    Evrtt  v.  Owennap,  2  Stark.  N.  P.  G.  306.    See  also  Carlitle  v. 
Garland,  7  Bingh.  298;  Robton  v.  Bolk,  1  M.  &  Rob.  239.    But  the  single  act  of  removal 
of  a  chattel,  independent  of  any  claim  over  it  either  in  favor  of  the  party  himself,  or 
Any  one  else,  does  not  amount  to  a  conversion  of  the  chattel.    Foulde9  v.  WiUoughby,  8 
M.  h  W.  540 ;  recognizing  Buthel  v.  MiUer,  1  Stra.  128 ;  Bristol  v.  Burt,  7  Johns.  Rep. 
254 ;  Qibht  v.  Ckast,  10  Mass.  Rep.  125.    Any  use  or  disposition  of  a  chattel,  without 
the  consent  of  the  owner,  and  inconsistent  with  his  rights,  is  a  conversion.    HviehMMon 
T.  Bobo,  1  Bailey,  646  ;  BMd  v.  Coleoek,  1  N.  ft  M.  692.    It  is  not  necessaiy  that  the  de- 
fendant's possession  should  have  been  illegal  in  its  perception ;  an  abuse  of  a  possession 
originally  legal,  or  a  breach  of  the  trust  under  which  the  property  was  placed  In  the 
defendant's  hands,  is  a  conversion.    Murray  v.  BurUng,  10  Johns.  172.    It  is  not,  how- 
ever, necessary  to  show  a  manual  taking  of  the  thing  in  question,  nor  that  the  defendant 
has  applied  it  to  his  own  use ;  but  the  assuming  a  right  to  dispose  of  it,  or  exercise  a 
dominion  over  it  to  the  exclusion  or  in  defiance  of  the  plaintiff's  right,  is  a  conversion. 
Briitol  V.  Burt,  7  Id.  264;  Murray  v.  Burling,  10  Id.  172.    If  one  undertake  to  exercise 
dominion  over  personal  property,  in  exclusion  or  defiance  of  the  owner's  right,  it  is  a 
conversion,  though  there  be  no  manual  taking  of  the  property  by  the  defendant.    Reg-* 
nolds  V.  Shuler,  6  Cow,  323.    Thus,  where  a  bailiff  distrained  goods  in  A.'s  warehouse, 
as  the  goods  of  B.,  and  sold  them,  but  did  not  remove  them,  held,  that  this  was  a  con- 
version,   lb. 

An  unjustifiable  reftisal,  by  a  master,  to  proceed  on  the  voyage  or  deliver  the  cargo, 
will  be  a  conversion  of  it.  Portland  Bank  v.  Stubbt,  6  Mass.  422.  Gutting  growing  com, 
and  carrying  it  away,  will  be  a  conversion  of  it.  KtUon  v.  Burt,  16  Id.  204.  Or  aa 
adulteration  of  liquor,  by  a  carrier  or  his  servant,  will  be  a  conversion  of  it.  Dmeh  v. 
Walker,  14  Id.  600;  Young  v.  Mason,  8  Pick.  661. 

Taking  property  under  the  color  of  a  license,  which  was  in  &ct  revoked,  is  a  conver- 
sion. Holland  v.  Osgood,  8  Verm.  281.  A  demand  is  unnecessary,  if  the  taking  is  tortioui. 
Davis  V.  WAb,  I  M'Cord,  213 ;  Jones  v.  Dagan,  lb.  428 ;  FOningUm  v.  Payns,  16  Johns. 
431;  Woodbwrry  v.  Long,  8  Pick.  643.  So,  where  an  actual  conversion  is  shown,  a 
demand  and  refusal  are  not  necessary.  Tompkins  v.  HaUs,  3  Wend.  406 ;  EarU  v.  Van 
Buren,  2  Halst.  344 ;  JYewsum  v.  Newsum,  1  Leigh,  86 ;  JeweU  v.  Partridge,  3  Fairf.  243 ; 
Hines  v.  M^Kinney,S  Mis.  382.  A  demand  and  refhsal,  where  the  proper^  is  in  the  pos- 
session of  the  defendant,  is  evidence  of  a  conversion,  but  capable  of  being  rebutted.  A 
subsequent  attachment  of  it  by  another  party  as  property  of  plaintiff,  with  sale  and  appli- 
cation of  it  to  his  debt,  does  not  overcome  such  evidence  of  defendant's  conversion, 
though  it  would  mitigate  the  damages.  Irish  v.  CUoss,  8  Verm.  33,  110.  An  absolute, 
UDconditional,  and  unqualified  reftisal  to  deliver  property,  by  one  coming  rightfully  in 
possession,  is  equivalent  to  a  conversion ;  but  a  reAisal  may  be  so  qualified  as  not  to 
amount  to  a  conversion ;  as,  if  it  does  not  appear  that  the  person  making  the  demand 
has  authority  so  to  do.  But  the  qualification  must  be  reasonable  and  founded  in  fact, 
which  circumstances  are  to  be  left  to  a  jury  to  determine  upon.  J>ent  v.  Chiles,  6  Stew. 
k  Port.  383. 

'  If  one  legally  in  the  possession  of  the  personal  property  of  another,  misuse  that  pro- 
perty, it  is  a  conversion  thereof,  and  the  owner  may  immediately  maintain  trover  there- 
for. Ripley  v.  Dolbier,  6  Shep.  382.  If  the  creditor  of  one  tenant  in  common  of  a  per- 
sonal chattel,  attach  and  sell  on  his  debt  the  entire  chattel,  it  Is  a  conversion  of  the 
interest  of  the  co-tenant,  as  held  in  Ladd  v.  Hill,  4  Verm.  164,  for  which  trover  will  lie. 
Bradley  v.  Arnold,  16  Id.  382.  The  wrongftil  dominion  and  assumption  of  property  in 
personal  chattels,  by  one  who  threatens  the  rightfhl  owner,  if  he  attempts  to  take  them, 
amount  In  law  to  a  conversion,  and  are  not  merely  evidence  of  a  conversion  to  be  left  to 
a  Jury.  Hare  v.  Pearson,  4  Iredell,  76.  A  conversion  may  arise  from  a  wrongful  taking 
by  an  illegal  assumption  of  ownership,  an  illegal  use  or  misuse,  or  a  wrongful  detention, 
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[^^1371]  A..y{d)  a  tobacco  broker,  purcbased  in  bis  own  ^name,  for  the 
plaintiff,  some  tobacco,  wbicb  was  tben  in  the  king's  ware- 
honse,  and  afterwards  pledged  the  same,  in  his  own  name,  with  the  de- 
fendant, for  a  sum  of  money,  and  transferred  it  into  the  defendant's 
name  in  the  king's  warehouse.     The  defendant  was  informed  of  the 
plaintiff's  right  to  the  tobacco,  and  was  applied  to,  both  by  the  plaintiff 
and  the  broker,  to  deliyer  the  same  to  the  plaintiff,  but  ihe  defendant 
refused  to  make  the  transfer,  or  to  give  an  order  for  the  delivery.     It 
was  holden,  that  the  acts  of  die  defendant  amounted  to  a  conTer8ioa.(l) 
So  a  servant  may  be  guilty  of  a  conversion,  although  the  act  be  done 
by  him  for  the  benefit  of  his  ma8ter;(e^  ^^for  a  person  is  guilty  of  a 
conversion  who  intermeddles  with  niy(/)  property  and  disposes  of  it, 
and  it  is  no  answer  that  he  acted  under  authority  from  another,  who 
had  himself  no  authority  to  dispose  of  it."    But  it  is  to  be  obserred 
that  this  was  the  case  of  an  actual  conversion  by  the  servant.     For 
where  goods,  the  property  of  the  plaintiff,  had  been,  by  the  servants  of 
an  insurauce-company,  carried  to  a  warehouse,  of  which  the  defendant, 
a  servant  of  the  company,  kept  the  key,  and  the  defendant,  on  being 
applied  to  by  the  plaintiff  to  deliver  them  up,  refused  to  do  so  without 
an  order  from  the  company ;  it  was  holden,(^)  that  this  was  not  such 
a  refusal  as  amounted  to  a  conversion  of  the  goods  by  the  defendant(2) 
In  a  case  where  the  defendant  had  taken  the  plaintiff's  boat  for  the 
purpose  of  assisting  the  plaintiff,(A)  and  from  a  motive  of  kindness  to 
the  plaintiff,  and  the  boat  was  sunk  in  the  endeavour.  Lord  EUenlwrmiffh^ 
G.  J.,  was  of  opinion,  that  the  act  of  the  defendant  could  not  be  deemed 
an  illegal  conyersion.(8)    Trover  will  lie  for  the  misdeliveiy  of  goods 
by  a  warehouseman,  although  such  misdelivery  has  occurred(t)  by  mis- 
take only.(4)    With  respect  to  negotiable  instruments,  e.  ^.,  bank-notes, 
possession  is  primd  facie  evidence  of  property;  and  persons  holding 

(d)  IfComhie  t.  Datfietj  6  BMt,  538,  cited  by  Dennum,  0.  J.,  in  Wemk^  t.  AUnA,  9 
Jl»  it  K.  866. 

{$)  SUpheHM  ▼.  Elwall,  4  M.  &  S.  269;  Oranek  T.  White,  1  Scott,  314;  1  ffingb.  N.  C. 
414.     See  Daviet  t.  Vemoriy  Q.  B.,  9  July,  1844. 

(f)  Per  Lord  EUenhorough^  0.  J.,  in  8ttphm$  ▼.  BlmaUy  yb,  n^, 

iff)  Alexander  T.  Souihey,  5  B.  &  A.  247. 

(A)  Ihake  ▼.  Shorter,  4  Esp.  N.  P.  0.  166.         (t)  Dwertux  ▼.  Barclay,  2  B.  4  A.  701 

in  which  last  case  alone  a  demand  and  refhsal  is  necessary  to  show  a  conTersion.  GUr 
T.  it  Million,  7  Port.  279 ;  SL  John  v.  O'Connell,  lb.  466.  The  gist  of  the  action  of  trom 
is  the  conTersion,  and  unless  the  defendant  has  had  an  actual  virtual  possession  of  tfa« 
B^ods,  he  cannot  be  charged  with  a  conversion  of  them  to  his  own  use.  T^qr^t. 
Worrall,  4  Blackf.  317.  A  refusal  to  deliver  goods  upon  a  demand  duly  made,  is  prima 
facie  evidence  of  a  conversion.  Thompeon  v.  Roee,  16  Conn.  71.  The  misuse  or  abuse  of 
a  thing  is  evidence  of  conversion,  and  no  demand  and  reAisal  is  necessary  in  anch  a  csse^ 
though  the  original  taking  was  lawfVil.     Maguyer  v.  Hawthorn,  2  Barring.  71. 

(1)  If  a  factor  pawn  goods  entrusted  to  him  for  sale,  the  principal  may  maintain  aa 
action  of  trover  for  the  goods  against  the  pawnee,  although  the  pawnee  were  ignorut 
that  the  goods  did  not  belong  to  the  factor.    Kinder  ▼.  &ulw,  2  Mass.  Rep.  398. 

i2\  See  Berry  v.  Bantreee,  12  Serg.  k  R.  89. 
3)  So  if  a  person  take  an  estray  to  keep  it  for  the  owner,  he  is  not  liable  is  irorer 
ess  he  uses  the  estray,  or  refuses  to  deliver  it  on  demand.  NeUon  v.  Merriam,  4  Pick. 
249.    But  see  Lamb  v.  Clarke,  6  Id.  193. 

(4)  One  of  the  Inspectors  of  the  state  prison  ordered  the  clerk  to  detain  goods  nnlftw- 
Ailly  from  the  owner;  held,  that  trover  lay  againsi  the  inspector  f(nr  the  detention.  iS.^ 
weU  V.  Few,  7  Johns,  Rep.  302. 
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tbem  cannoty  witlioat  strong  evidence  of  fraud,  be  compelled  hj  any 
prior  holder,  who  may  have  been  robbed,  to  disclose  the  man- 
ner in  which  they  received  them.(A)^l)     "For  the  *purpo8e   [*1872] 
of  rendering  bills  of  exchange  negotiable,  the  right  of  pro- 
perty in  them  passes  with  the  bills.    Every  holder,  with  the  bills,  takes 
the  property,  and  his  title  is  stamped  upon  the  bills  themselves.     The 
property  and  the  possession  are  inseparable.     This  was  necessary  to 
make  them  negotiable;  and  in  this  respect  they  differ  essentially  from 
goods  of  which  the  property  and  possession  may  be  in  different  per- 
sons. "(Q(2)    An  exchequer  bill,  the  blank  in  which  was  not  filled  up, 
having  been  placed  for  sale  in  the  hands  of  A.,  he,  instead  of  selling 
it,  deposited  it  at  his  banker's,  who  made  him  advances  to  the  amount 
of  the  value.     A.  afterwards  becoming  bankrupt;  it  was  holden,(m) 
that  the  owner  of  the  exchequer  bill  could  not  maintain  trover  against 
the  bankers,  the  property  in  such  an  exchequer  bill,  like  bank-notes 
and  bills  of  exchange  indorsed  in  blank,  passing  by  delivery.     A  banker 
discounts  a  bill  drawn  on  a  customer,  and,  by  acceptance,  made  payable 
at  his  bank,  after  notice  that  it  has  been  lost  by  the  holder,  and  after- 
irards  debits  his  customer  with  the  amount  of  the  bill,  and  writes  a 
discharge  on  it,  and  delivers  it  up  to  the  customer  as  the  banker's 
voucher  of  his  account;  it  was  holden,(n)  that  the  banker  is  thereby 
guilty  of  a  conversion,  and  the  loser  of  tne  bill  may  recover  in  trover 
without  previous  demand  of  the  bill.     Although  it  appears  formerly  to 
have  been  doubted  whether  in  the  case  of  a  tortious  taking,  the  plaintiff 
was  not  confined  to  an  action  of  trespass,  yet  it  is  now  agreed,  in  such 
case,  that  the  plaintiff  has  his  election  to  bring  either  trespass  or  trover; 
for  a  tort  may  be  qualified,  thoush  it  cannot  be  increa8ed.(o)    If  A. 
lodges  jewels,  sealed  up,  at  a  banker's  for  safe  custody  only,(^)  and  the 
banker  breaks  open  the  box,  and  patens  the  jewels  to  another,  A.  may 
maintam  trover  against  the  pawnee  for  the  conversion  of  the  jewels  to 
his  own  use.     In  an  action  of  trover  for  plate,^;)  it  appeared  that  the 
plaintiff  claimed  under  a  remainder-man,  against  the  defendant,  to 
whom  it  was  pawned  by  the  tenant  for  life.     That  I.  S.,  by  will,  gave 
his  plate  to  trustees,  for  the  use  of  his  wife,  durante  viduitatSf  requir- 

{k)  King  t.  MiUtm^  2  Oampb.  6. 

{I)  Per  Eyrt,  G.  J.,  delivering  the  opinion  of  the  court  in  CoUtM  y.  Mariiny  1  Bob.  h 
Pnl.  651. 
(m)  Wcokey  y.  PoU^  4  B.  ft  A.  I,  per  three  jnstices,  BayUy^  J.,  diBsentient. 
(fi)  Lwdi  v.  Mttrtm^  4  Tunnt.  799. 

(0)  Bishop  y.  Moniagut,  Gro.  Eliz.  824 ;  Gro.  Jac.  50,  8,  0» 

\p)  Bartop  y.  Sbare^  Str.  1187,  more  fully  reported  in  3  Atk.  44,  and  1  WilB.  8. 
(q)  Boare  y.  Parker,  2  T,  R.  876. 

(1)  Trover  lies  for  a  negotiable  instrument.  Todd  y.  Orook$hank$j  3  Johns.  Rep.  432. 
So  for  a  bond,  by  the  assignee  in  his  own  name,  against  the  obligor.  Clowes  y.  Havfley, 
12  Id.  484.  In  trover  for  a  note  by  payee  against  the  maker  who  has  got  possession  of 
it,  defendant  may  prove  under  the  general  issue  that  the  same  was  obtained  flrom  him 
bjr  fraud,  and  thus  defeat  the  action.  Oraham  v.  Warner,  3  Dana,  147.  In  trover  for  a 
bank-note  by  the  holder  against  the  drawer  who  had  got  possession  and  refused  to  return 
it  on  the  ground  that  it  did  not  belong  to  him,  notice  to  plaintiff  to  prove  property  is 
not  necessary.  Syloeeter  v.  Oirard,  4  Rawle,  185.  In  trover  for  notes  or  bills,  it  is  not 
necessary  to  state  their  dates  or  time  of  payment.  Bank  v.  NeUeon,  3  Green,  337.  Ger- 
tainty  to  a  common  intent  is  all  that  is  required.     Taylor  v.  Morgan,  3  Watts,  333. 

(2)  See  Byles  on  BUls,  321,  323. 
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inff  Iter  to  sign  an  inventory,  wliich  ake  did  at  the  tune  the  plate  ma 
delivered  into  her  poBsession.  She  afterwards  pawned  it  with  the  de- 
fendant for  a  valaable  consideration,  who  had  no  notice  of  the  settle- 
ment ;  and  before  the  commencement  of  this  action  she  died.  A  demand 
and  refusal  was  proved.  After  verdict  for  plaintiff^  the  conrt  were  of 
opinion,  on  a  case  reserved,  that  the  defendant  was  bound  to  deliver  up 
the  plate,  withoat  being  paid  the  money  he  had  advanced  on  it;  observ- 
ing, that  the  point  was  clearly  established,  and  the  law  must  remiun  as 

it  is,  until  the  leriskture  thought  fit  to  provide,  that  the  pos- 
[*1878]   session  of  such  chattels  *shall  be  a  proof  of  ownership.    By 

Stat.  1  Jac.  I.  c.  21,  the  sale  of  any  goods  wrongfully  taken 
to  any  pawnbroker  in  London,  or  within  two  miles,  thereof,  shall  not 
alter  the  property.    If  goods  stolen  are  pawned,  the  owner  may  main- 
tain trover  against  the  pawnbroker.(r)    N.  In  tlxis  case  the  goods  had 
been  stolen  from  the  plaintiff's  house  and  pawned  with  defendant  by  a 
person  who  had  been  tried  for  the  felony,  and  acquitted  on  the  absence 
of  a  material  witness.     A  pawnbroker  nas  no  rignt  to  sell  unredeemed 
pledge8(«^  after  the  expiration  of  a  year  from  the  time  the  goods  were 
pledged,  if  the  original  owner  tender  iiim  the  principal  and  interest  doe. 
A  pawnbroker,  who,  in  taking  pledges,  omits  to  pursue  the  course  re- 
quired by  Stat.  40  Geo.  UL  c.  99,  s.  6,  acquires  no  property  in  the 
pledges,  and  cannot  maintain  a  lien  on  them  against  the  assignees  of  a 
pawner  who  afterwards  becomes  bankrupt.(^)    A  wharf,  even  in  London, 
IS  not  a  market  overt(i£)  for  the  articles  bought  there*    A  person  hsT- 
ing  three  bills  of  exchange,  applied  to  a  country  banker,  with  wbam  be 
had  not  had  any  previous  dealings,  to  give  for  them  a  bill  on  London 
of  the  same  amount;   this  bill  was  afterwards  dishonoured:  it  was 
holden,(:r)  that  as  there  was  a  complete  exchange  of  securities,  troTer 
would  not  lie  for  the  three  bills  of  exchange.    If  a  tradesman  sell 
ffoods  to  be  paid  for  on  delivery,  and  his  servant  by  twi'gfaitft  dehveis 
tnem  without  receiving  the  money,  he.  may,  after  demand  andrefuttl 
to  deliver  or  pay,  bring  trover(y)  for  the  goods  against  the  purchaser. 
So  where  iron  was  to  be  delivered  under  a  contract  that  certain  bills 
outstanding  aeainst  the  plaintiff  should  be  taken  out  of  circulation,  and 
after  part  of  the  iron  had  been  delivered,  and  no  bills  had  been  taken 
out  01  circulation,  the  plaintiff  stopped  the  further  delivery,  andbronght 
trover  for  what  had  been  delivered ;  it  was  holden,(2)  that  the  action 
would  lie.    If,  upon  an  information  of  seisure,  the  goods  be  oondenmed, 
no  action  will  lie  for  them.     But  if  there  be  no  condemnation,  and  tlie 
goods  were  not  liable  to  be  seized,  trespass  or  trover  will  lie  against  the 
officer  for  them.(a)     But  bv  stat.  8  &  4  Will.  IV.  c.  53,  s.  102,  if  the 
judge  certify  on  the  record,  that  there  was  a  probable  cause  for  sofk 
seizure,  then  the  plaintiff,  beside  his  ship  or  gooos  so  seized,  or  the  valae 
thereof,  shall  not  be  entitled  to  above  twopence  damages,  nor  to  an; 
costs  of  suit.(l) 

(r)  Packer  y.  OUliet^  2  Campb.  236,  n.,  Lord  Mlenbarough,  C.  J. 
U)   Waltert  ▼.  Smithy  5  B.  &  A.  439.  (t)  FerguMon  ▼.  Nomum,  5  Bingh.  N.  C.  76. 

}u)   Wilkinson  y.  Kinff,  2  Campb.  335.       {z^  ffomblower  y.  Phmd,  2  B.  ft  A.  337. 
(y)  Per  Barley.  J.,  2  B.  ft  A.  329,  n.         (z)  Bi$hop  y.  ShiUito^  2  B.  ft  A.  329,  u. 
(a)  Tinkler  y.  Poole,  3  Wils.  146  ;  6  Burr,  2667, 


(I)  If  goods  are  attached,  and  while  in  the  custody  of  the  officer  are  dastrojed  vit^ 
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Formerly,  if  ^ods  had  been  obtamed  from  A.  by  fraad,(()  and 
pawned  to  B.  without  notice,  and  A.  prosecuted  the  offender  to  con- 
viction, and  got  possession  of  his  goods,  B.  might  maintain  trover  for 
them,  for  this  was  distinguishable  from  the  case  of  felony, 
♦where  the  owner's  right  of  .restitution  was  give^  by  positive  [*1874] 
statute  (21  Hen.  YUL  o.  11;)  but  this  statute  has  been  re- 
galed by  7  &;  8  Qeo.  lY.  c.  ^7,  s.  1:  and  the  stat.  7  &;  8  Geo.  IV.  c. 
S9,  s.  57,  substitutes  other  enactments  as  to  restitution,  and  extends 
them  to  the  case  of  goods  obtained  by  fraud,  as  well  as  by  felony.  In 
the  foregoing  case  the  absolute  property  in  the  goods  was  obtained  by 
fraud ;  but  if  tke  vendor(c)  of  a  leasehold  estate  delivers  the  convey- 
ance as  an  escrow  to  take  effect  on  payment  of  the  residue  of  the  pur- 
chase-money, the  property  in  the  title  deeds  is  so  vested  in  the  vendee, 
that  the  vendor  obtaining  possession  of  them  and  pawning  them,  con- 
fers on  the  pawnee  no  right  to  detain  them  after  tender  of  the  residue 
of  the  purchase-money.  When  property  in  land  passes  by  a  deed,  the 
property  in  the  deed  passes  with  it.{d)  An  estate  was  conveyed  in 
1803  by  J.  B.  to  W.  H.,  who  in  1812  conveyed  it  to  A.  H.,  and  he 
sold  it  in  1826  to  the  plaintiff.  The  first  vendor  did  not  deliver  up  the 
title-deeds.  In  1824  he  was  sued  by  A.  H.,  the  then  owner  of  the 
estate,  for  the  deeds,  and  a  verdict  was  recovered  against  him,  but  the 
judgment  was  not  dooquetted.  The  first  vendor  absconded,  and  in 
1825  obtained  a  sum  of  money  as  on  a  mortgage  of  the  estate  from  one 
of  the  defendants,  with  whom  he  deposited  the  deeds.  On  trover 
brought  in  1829,  after  demand  and  refusal ;  it  was  holden,(e)  that  the 
plaintiff,  being  the  legal  owner  of  the  estate,  might  recover  the  deed 
without  tendering  the  mortg(ige-money.  By  a  postnuptial  contract,  B. 
conveyed  to  plaintiffs^  as  trustees  for  his  wife,  property,  the  title-deeds 
of  which  he  obtained  from  the  trustees,  and  deposited  with  the  defend- 
ants as  a  security  for  money  advanced;  it  was  holden,(/)  that  the 
Slaintiffs  were  entitled  to  maintain  trover  for  the  deeds ;  for  upon  the 
eposit  the  defendant  acquired  no  more  than  a  right  to  go  into  a  court 
of  equity  to  compel  a  leeal  conveyance,  and  such  rieht  did  not  consti- 
tute the  defendants  purchasers  within  the  stat.  27  Eliz.  c.  4,  s.  2,  which 
enacts,  ^^  that  every  conveyance  of  land  made  for  the  intent  to  defraud 
such  persons  as  have  purcnased  in  fee  simple,  fee  tail,  for  lives  or  years, 
the  same  land  so  formerly  conveyed,  shall  be  deemed  to  be  utterly  void." 
As  the  master(^)  of  a  ship  has  no  general  authority  by  law,  in  the  ab- 
sence of  his  employers,  to  sell  the  ship  intrusted  to  his  care,  but  only 
an  implied  authority  to  act  for  the  benefit  of  the  concern,  exercising  a 
sound  discretion,  such  as  the  owner  himself  would  exercise  if  he  were 


(b)  Parker  y.  Patrick^  5  T.  R.  175.  See  Irmnjf  ▼.  MotUy,  7  Bingh.  549,  and  Pur  T. 
Humphrey^  2  A.  ft  B.  495 ;  antey  p.  1356. 

(c)  Hooper  v.  BanubotUmy  6  Tannt  12.        (d)  Lordr.  Wardle^  3  Bingh.  X.  G.  680. 
(e)  HarringUm  v.  Price  and  another ^  3  B.  ft  Ad.  170. 

(/)  Kerriaon  ▼.  Dcrrien^  9  Bingh.  76. 

(g\  Hayman  y.  Moultony  Abbott,  p.  8,  ed.  5th ;  and  5  Esp.  N.  P.  G.  65,  S.  C. ;  Reid  r. 
Darby  J  10  East,  143,  cited  by  Parke^  B.,  in  Hunter  ▼.  Parker ,  7  M.  ft  W.  342 ;  onto,  p. 
1233. 

out  any  negligence  on  his  part,  the  person  at  whose  suit  they  were  attached  is  not 
answerable  for  the  loss.    Jenner  t.  Joltfe^  6  Johns.  Rep.  9. 
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upon  the  spot,  it  follows,  that  the  owner  of  a  ship  may  recoTer  in  in 
action  of  trover  the  valne  of  the  same  from  a  vendee  claiming  bj  pur- 
chase from  the  master,  unless  the  rendee  can  show  tliat  the 
[*1875]   ship  was  sold  by  the  master  under  such  an  nrgent  ^necessitj 
as  would  have  induced  the  owner  to  have  sold  the  ship  if  he 
had  been  present.     So  although  the  captain  of  s  ship  find  it  impossible 
to  reach  his  port  of  destination,  he  has  not  any  implied  authori^,  as 
the  afient  of  the  shippers,  to  sell  the  cargo  for  their  benefit  in  a  foreign 
port  into  which  he  is  driyen;  and  if  he  does  so,  although  it  should  ap- 
pear that  he  acted  bond  fide  for  the  interest  of  all  persons  concenied 
m  the  adventure,  yet  such  sale  will  be  considered  as  a  tortious  conrer- 
sion,  for  which  the  ship-owner  is  liable.^ A)     The  captain  of  a  ship  has 
no  authority  to  sell  the  cargo,  except  in  cases  of  absolute  necessity; 
and  therefore  where,  in  the  course  of  a  voyage  from  India,  tiie  ship 
was  wrecked  off  the  Cape  of  Good  Hope,  and  some  indigo,  which  was 
part  of  the  cargo,  was  saved,  and  the  same  was  there  sold  by  public 
auction,  by  the  authority  of  the  captain,  acting  band  fide  accordmg  U) 
the  best  of  his  judgment,  for  the  benefit  of  all  persons  concerned,  biit 
the  jury  found  that,  there  was  no  absolute  necessity  for  the  sale;  it 
was  holden,(t)  that  the  purchaser  at  such  sale  acquired  no  title,  and  the  , 
indigo  having  been  sent  to  this  country,  the  original  owners  were  held 
entifled  to  recover  its  value.    As  to  the  master's  power  to  hmiheeaU 
his  cargo,  see  anUj  p.  1084,  n.     A.  entrusted  B.  with  gooos  to  sell 
in  India,(A;^  agreeing  to  take  back  from  B.  what  he  shonld  not  be 
able  to  sell,  and  allowing  him  what  he  should  obtain  bejond  a  cer- 
tain price,  with  liberty  to  sell  them  for  what  he  could  get,  if  he  coaJd 
not  obtain  that  price.     B.,  not  having  been  able  to  seD  the  goods 
in  India  himself,  left  them  with  an  agent  to  be  disposed  of  bj  him, 
directing  the  agent  to  remit  the  money  to  him  (B.)  in  England.  It 
was  holden,  that  A.  could  not  maintain  trover  against  B.  for  the 
goods.(lJ     Where  goods  were  placed  in  the  hands  of  a  facto'  for 
sale,  ana  he  indorsed  the  bills  of  lading  to  the  defendants,  who  there- 
upon accepted  a  bill  for  him,  and  he,  at  the  same  time,  directed  the 
defendants  to  sell  the  goods  and  reimburse  themselves  the  amonnt  of 
the  bill  out  of  the  proceeds:  it  was  holden,(f)  that  the  defendante, 
having  sold  the  ffoods,  could  not  be  sued  for  them  in  trover  bj  the 
original  owner.     It  seems,  that  the  ori^nal  owner  might  hare  rm- 
tained  an  action  for  money  had  and  received  for  the  proceeds,  and  Uiw 
the  defendants  could  not  have  retained  the  amount  of  the  money  ad- 
vanced to  the  factor.     Trover  will  not  lie  for  goods  irregularly  sold 
under  a  distress  ;{m)  the  statute  11  Geo.  II.  c  19,  s.  19,  harmg  de- 

fh)   Van  Omeron  v.  J)otneky  2  Gampb.  42. 

t)  Freeman  and  another  t.  The  Eatt  India  Compmy^  5  B.  ft  A.  617. 
[k)  Bromley  y.  CoxweU^  2  Bos.  ft  PuL  438.  „  .,  ,. 

[/)  Stiemeld  y.  Holden  and  othert,  4  B.  ft  0.  6.  (m)   WaUaee  t.  Sw^,  1  H.  Bl.  i^ 

(1)  A  chronometer  ma  left  with  the  defendant  to  sell  for  fire  hnndred  doUtf8,»Qd^ 
•old  it  for  three  hundred;  holden,  that  the  sale,  for  less  than  the  prescribed  pnce^ 
not  a  conyersion,  but  only  a  breach  of  duty,  and  that  an  action  on  the  esse,  »a^ 
trover,  was  the  proper  remedy.  Sargeant  y.  Blunt,  16  Johns.  Bep.  74.  See  »»o  tj^ 
y.  Bleecker,  12  Id.  300.  But  if  one  to  whom  goods  are  deUyei^  for  safe  ^^If^?^^ 
for  sale,  sell  them,  or  deliver  them  over  to  a  third  person,  or  suffer  him  to  tske  Uiev/ 
is  guilty  of  conversion.    Loekwood  v.  Bull,  1  Cowen,  322. 
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clared  that  the  party  selling  should  not  be  deemed  a  treepasaer  ab  initio^ 
and  having  given  an  action  on  the  case  to  the  party  grieved  by  such 
sale.  Bat  if  a  party  pay  money  in  order  to  redeem  his  goods 
from  a  wrongfnl  '^'distress  for  Tenty{n)  he  may  maintain  trover  £^^1376] 
against  the  wrongdoer.(l)  So  trover  will  lie  by  the  assignees 
of  a  bankmpt  against  a  sheriff,(o)  whe  sells  goods  to  satisfy  an  invalid 
as  well  as  a  valid  execution  against  a  bankrupt  in  order  to  recoirer  the 
surplus.  (2) 


II.  By  whom  and  agaitut  wham  Trover  may  be  maintained. 

One  joint-tenant,  or  tenant  in  common,  or  parcener,  cannot  bring 
trover  against  his  companion  for  foods  remaining  in  his  possession,  be- 
cause the  possession  of  one  is  the  possession  of  both;  if  trover  be 
brought,  the  joint  tenancy,  &;c.,  is  good  evidence  upon  the  plea  of  Not 
Quilty.(jp)  Upon  this  principle  it  was  holden,(;)  that  A.,  a  member  of 
an  amicable  society,  who  had  been  entrusted  with  a  box,  containing 
the  sums  of  money  subscribed,  and  was  bound  by  bond  to  keep  it 
safely,  could  not  maintain  trover  against  B.,  another  member  of  the 
same  society,  and  a  stranger,  in  a  case  where  B.  had  got  possession  <^ 
the  box,  carried  it  away,  and  delivered  it  to  the  stranger ;  BuUer^  J., 
observing,  that  it  was  admitted,  that  one  of  the  defendants  was  a  mem^ 
ber  of  the  society,  and,  consequently,  had  a  general  property  m  the 
box;  tliat  a  special  property  could  not  give  a  right  in  this  action 
against  a  general  property.  The  custody  only  was  committed  to  the 
plaintiff,  the  j^operty  remained  in  the  society.  After  an  act  of  bank- 
ruptcy comnutted  by  one  of  two  partners,(r)  joint  effects  were  sent 
away,  which  came  to  the  defendant  s  hands ;  then  the  solvent  partner 
died,  leaving  the  defendant  his  executor,  and  afterwards  a  commission 
of  bankrupt  was  taken  out  against  the  surviving  partner,  and  his  estate 
assigned  to  the  plaintiffs ;  it  was  holden,  that  they  were  tenants  in  com* 
men  with  the  solvent  partner,  and  after  his  decease,  with  his  repre^en- 
tatives,  by  relation  from  the  act  of  bankruptcy ;  and,  consequently, 
could  not  maintain  trover  against  the  defendant,  claiming  under  such 
solvent  partner.  After  an  act  of  bankruptcy,  committed  by  one  of  two 
partners,(0)  the  other  delivered  goods,  part  of  their  joint  property,  to  a 


i: 


[fi)  Shi^^vfitk  y.  Blanehard,  6  T.  R.  298.  (o)  Stead  ▼.  Qaaeoigiu^  S  Taant  527. 

[p)  2  Leon.  220,  case  278.  See  Stmeliffe  v.  Eardwieke,  2  Or.  M.  &  R.  1 ;  5  Tyrw.  651, 
jfOii,  under  tit  **  Plea,"  p.  1381^ince  the  new  roles. 

(q)  HoUiday  ▼.  Cam^M  and  WhiU^  1  T.  R.  668. 

(f)  Smith  and  others^  Auigneet^  j-c,  t.  Stokes,  1  East,  363.  See  Hogg  t.  Bridges,  2 
Moore,  (G.  P.)  122. 

(«)  Smith  and  others.  Assignees,  ^c,  v.  Oriell,  1  Bast,  368.  See  Barvty  v.  Oriekett,  ante, 
tit.  "Partners,"  p.  1143. 

(1)  Where  the  defendant,  as  baUiff,  had  diBtiamed  goods  in  the  house  of  the  plamtiff 
as  the  property  of  A.  and  sold  them,  but  did  not  remove  them,  it  was  held,  that  thjis  wm 
a  conyersioD.  Reynolds  v.  Shvler,  6  Cow.  323.  See  Tomksnsr.  ffaiU,  3  Wend.  406; 
SaU  y.  Amos,  5  Monr.  89. 

(2)  A  creditor  may  not  apply  property  which  he  has  wrongfully  obtained  iScom  his 
debtor,  to  the  payment  of  his  debt.     Woodieorth  y.  Kissam,  16  JohAS.  Bep.  1.86. 
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creditoTj  for  joint  debt,  and  died,  and  afterwards  a  commiasion  issned 
against  the  snryiying  partner;  it  was  holden,  that  this  was  in  sub- 
stance the  same  with  the  preceding  case ;  that  the  creditor,  bj  yirtne 
of  such  delivery  by  the  solvent  partner,  became  tenant  in  common  of 
the  goods  with  the  assignees  of  the  bankrupt  by  relation  from  the  act 
of  bankruptcy,  which  was  in  the  lifetime  of  the  solvent  part- 
[*1377]  ner,  '^and,  consequently^  that  the  assignees  conld  not  main- 
tain trover  against  such  creditor.     If  one  tenant  in  common 
merely  takes  the  thing  in  common  out  of  the  possession  of  his  com- 
panion, and  carries  it  away,  there  no  action  lies  by  the  other  tenant  in 
common,(t)  but  if  he  destroy  the  thing  in  common,  the  other  may  bring 
trespass  or  trover.  (1)  As(u)  where  it  appeared  that  one  tenant  in  com- 
mon of  a  ship  had  forcibly  taken  it  out  of  the  possession  of  his  com- 
panion, and  secreted  it  from  him,  so  that  he  knew  not  where  it  was 
carried,  and  changed  the  name  of  it,  and  it  afterwards  got  into  the 
hands  of  a  third  person,  who  sent  it  on  a  foreign  voyage,  where  it  was 
lost.  Lord  King  J  C.  J.|  left  it  to  the  jury,  whether,  under  the  circnm- 
stances,  the  destruction  was  not  by  the  defendant's  (the  tenant  in  com- 
mon) means ;  and  the  jury  finding  in  the  affirmative,  the  court,  on 
motion  for  a  new  trial,  approving  of  the  chief  justice's  direction,  refbsed 
to  set  aside  the  verdict.(2)     The  preceding  case  proceeded  upon  the 
principle  that  there  was  a  destruction  of  the  subject-matter ;  and  it  is 
now  established,  that  one  tenant  in  common  cannot  recover  for  t 
chattel  in  trover  against  his  companion,  without  first  proving  a  destruc- 
tion of  the  chattel,(3)  or  something  that  is  equivalent  to  it    Heno^ 
where  one  of  two  tenants  in  common  of  a  whale,  out  it  up  and  eipressed 
the  oil;  it  was  hold6n,(2:)  that  such  alteration  in  the  form  of  the  pro- 
perty did  not  amount  to  a  tortious  conversion,  so  as  to  enable  the  com- 
panion to  maintain  trover ;  for  the  act  done  was  an  application  of  the 
whale  to  the  only  purpose  which  could  make  it  profitable  to  the  owners, 
and  tended  to  preserve  it  instead  of  destroying  it,  which  one  tenant  in 
common  was  clearly  entitled  to  do ;  and  as  the  parties  were  dearly 
tenants  in  common  of  the  whale,  they  became  tenants  in  common  of  the 
produce,  after  it  was  converted  into  oil.     N.  It  was  admitted  in  this 
case,  that  the  taking  by  the  defendant,  and  the  refusal  to  deliver  on 

(0  Brammel  r.  Jonet,  B.  R.  T.  22  0«o.  III.,  MS. 

(u)  Bamardiston  t.  Chapman,  C.  B.  Hil.  T.  1  Geo.  I.,  cited  from  Ld.  C.  J.  King's  VS^ 
in  Hmth  t.  Buhbatd^  4  East,  121.  See  Barton  v,  WilUamtj  5  B.  ft  A.  395,  and  J'krrvr. 
Beswiek,  1  M.  ft  W.  688. 

(z)  Fenningt  ▼.  Lord  Orenville,  1  TauDt.  241. 

(1)  It  lies  bj  one  tenant  in  common  against  another,  for  the  loss  or  destruction  of* 
chattel,  while  in  his  possession,  ffyde  r.  Stone,  7  Wend.  354.  Or  sale ;  bnt  not  inae^ 
for  excluding  the  other  from  possession.  OUhert  y.  Diekermm^  lb.  449;  Bmia  r,  Tmy, 
Walker,  80 ;  Oviatt  r,  8agt,  1  Conn.  Rep.  95. 

(2)  It  seems  that  the  sale  of  the  whole  of  a  ship  bj  one  who  is  only  a  part  owner,  is 
exclusion  of  the  right  of  another,  who  is  tenant  in  common  with  him,  is  not  eqiuTsleat 
to  the  destruction  of  the  subject-matter,  mediately  or  immediatelj,  so  as  to  enable  bis 
co-tenant  to  maintain  trover  against  him  for  it.  4  Bast,  110.  See  also,  Ormtet  r.  Snw- 
yer,  T.  Raym.  15.  In  WiUon  v.  Reed,  3  Johns.  Rep.  175,  it  was  holden  that  an  action  sf 
troyer  would  lie  by  one  tenant  in  common  against  the  other  for  the  sale  of  a  cfaattcL 
Hyde  T.  Stone,  9  Cow.  230.     Contra,  OviaU  y.  Saffe,  7  Conn.  Rep.  95. 

(3)  See  8t.  John  y.  Standrmg,  2  Johns.  Rep.  468. 
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demand  made,  was  not  any  misfeasance  in  a  tenant  in  common,  and  did 
not  give  a  right  of  action.     See  Oubitt  v.  Porter^  8  B.  &  C.  257  ;(y) 
irrliere  it  was  holden,  that  where  an  ancient  wall  was  pnlled  down  by 
one  of  one  of  two  tenants  in  common  with  the  intention  of  rebuilding 
it,  and  a  new  wall  was  built  of  a  greater  height  than  the  old 
one,  this  was  not  "^such  a  total  destruction  of  the  wall  as  to  ['*'1378] 
enable  one  of  the  tenants  in  common  to  maintain  trespass 
against  the  other.     The  rule  that  one  tenant  in  common  cannot  bring 
trover  against  his  companion,  holds  only  in  those  cases  where  the  law 
considers  the  possession  of  one  to  be  the  possession  of  both.    Hence,(2) 
"vrhere  A.  is  tenant  in  fee  of  one-fourth  part  of  an  estate,  and  B.  tenant 
in  common  with  him,  of  the  other  three  parts,  far  a  term  of  years^ 
^without  impeachment  of  waste,  if  A.  cut  down  any  trees,  and  B.  take 
them  away,  A  may  maintain  trover ;  for  though  B.,  being  dispunisha- 
ble of  waste,  miffht  cut  down  what  trees  he  would,  yet  trees  having  an 
inheritable  quahty,  and  B.  not  having  any  interest  in  the  inheritance, 
he  cannot  take  the  trees  when  felled  by  him  who  has  the  inheritance, 
and,  consequently,  his  possession,  being  tortious,  cannot  be  said  to  be 
the  possession  of  the  other.     It  is  to  be  observed  also,  that  if  one  joint- 
tenant,  &c.,  bring  trover,  without  his  companion,  against  a  stranger, 
the  defendant  cannot  give  the  joint-tenancy,  &;c.,  in  evidence  an  the 
ffeneral  isstie,  so  as  to  bar  the  plaintiff  of  ms  action,  but  only  to  pre- 
vent him  from  recovering  any  more  than  his  own  share  in  the  value  of 
the  property  in  question  ;(a)  for  it  is  a  general  rule,  that  the  defendant 
can  avail  himself  of  an  objection  of  this  sort,  viz.  that  all  the  part 
ovmers  in  a  chattel  have  nat  jained  in  an  actian  af  trespass  ar  tort, 
brought  in  respect  af  such  chattel^  by  a  plea  in  abatement  only;{b)  and 
if  one  of  two  part  owners  of  a  chattel  sue  alone  for  a  tort,  and  the  de- 
fendant do  not  plead  in  abatement,  the  other  part  owner  may  after- 
wards sue  alone,  and  the  defendant  cannot  plead  in  abatement  of  such 
action.(c)(l)     Trover  will  lie  against  a  corporation. (d)(2) 


III.  The  Declaration,  p.  1878 ;  PUa,  and  herein  of  the  New  Rules, 


Recognised  in  Bradbu  ▼.  Chritet  ffoipitaly  4  H.  &  Gr.  714. 

ti)  Wett  y.  Paamore,  at  Exeter,  per  TwrUm^  J.,  Salk.  MS. ;  BoU.  N.  P.  35. 

\a)  Ntlthorpe  v.  FarringUm^  2  Lev.  113 ;  adm.  in  BamardiaUm  y.  Oluipmanf  G.  B.,  H. 
T.  1  Geo.  I.,  cited  in  4  East,  121. 

(b)  Bloxam  y.  Bubbard^  6  East,  420.  (e)  Sedgwarik  y.  Overend,  1  T.  R.  279. 

(d)  Yar borough  y.  The  Bank  of  England^  16  East,  6;  recognised  in  Reg.Y.  Birmingham 
and  Olouceiter  Railway ,  3  Q.  B.  223  ;  2  G.  &  D.  236. 

■' • — 1 t  I  III'  1^         -  m . ■  _  ■     ■■    ■     ■      ^^^— ^-^-^^^— ■ 

(1)  Troyer  cannot  be  sustained  against  two  without  eyidence  of  a  joint  tort,  and  if 
property  has  been  bailed  to  two,  a  demand  and  refusal  bj  one  is  not  eyidence  of  a  con- 
%'ersion  by  both.  White  y.  Demary^  2  N.  Hamp.  R.  646 ;  Lochcood  y.  BuUf  I  Cow.  329; 
Baiet  y.  Smith,  2  Kott.  &  M^Oord,  84. 

(2)  S.  P.  Beach  y.  FuUon  Bank,  7  Cow.  486 ;  3P0readg  y.  Gwtrdiane,  j*e.,  9  S.  &  R.  94. 
Trover  lies  by  a  son  entitled  to  saccession  to  personal  estate  on  his  fkther's  decease,  when 
it  is  not  shown  that  administration  has  been  granted.  Hyde  y.  8Ume,  7  Wend.  364.  He 
who  parts  with  his  property  to  defraud  his  creditors,  cannot  maintain  troyer  to  recoyer 
it  back.  But  after  his  death  his  representatiyes  may,  if  his  estate  be  insolvent.  Stewart 
y.  Ktameyy  6  Watts,  453. 
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p.  1380;  Defence^  a$ul  herein  of  the  Poetrme  of  LietUj  p^  1382; 
Evidence^  p.  1890;  Of  Staffing  the  Praeeeding$j  p.  1395; 
Damagesy  p.  1895 ;  Ooetey  p.  1896  ;  Judgment,  p.  1396. 

Venue. — This  is  a  transitory  action,  and  the  venue  may  be  laid  in 
any  county,  (e)  The  declaration  states,  that  the  plaintiff  was  lawfully 
possessed  of  the  soods  in  question,  as  of  his  proper  goods  and 
[*1379]  *chattels,(l)  and  that,  being  so  possessed,  he  casually  lost 
them,  and  that  they  came  to  the  hands  and  possession  of  the 
defendant,  by  finding,  who  w;erward8(2)  conyerted(3)  them  to  his  own 
use.  (4) 

The  goods  in  question  should  be  described  with  such  conyenient  cer^ 
tiunty,  that  the  jury  may  know  what  is  meant ;  but  in  this  action  the 
same  accuracy,  and  precision  are  not  required  as  in  the  action  of  detinue, 
which  is  for  the  recovery  of  the  things  themselves  in  specie,  if  to  be 
had.  Hence,  a  declaration  in  trover  for  twenty  ounces  of  cloves  and 
mace,(/)  ten  pair  of  curtains  and  valance  ;{g)  for  a  parcel  of  diamonds  ;{A) 
for  the  furniture,  apparel,  &c.,  belonging  to  such  a  ship  ;(t)  has  been 
holden  good* 

The  conversion  is  the  gist  of  the  action,  and  the  manner  in  which  the 
goods  came  to  the  hands  of  the  defendant  is  only  inducement,(ib)  and 
therefore,  the  plaintiff  may  declare  that  the  goodfi  came  to  the  posses 
sion  of  the  defendant  generally  or  sj^ecially,  by  finding,  (though  the 
defendant  came  to  the  goods  by  delivery,)(Z)  or  that  the  defendant 
fraudulently,  at  cards,  won  money  of  the  plaintiff  from  the  wife  of  the 
plaintiff,  (m) 

This  is  the  substance  of  the  declaration  in  common  cases.  Where 
the  action  is  brought  by  an  executor,  administrator,  or  the  aaognees  of 
a  bankrupt,  the  character  in  which  the  parties  sue  must  of  coone  appear 
on  the  face  of  the  declaration.  Care  must  be  taken  to  state  the  possesr 
sion  to  be  in  the  person  to  whom  the  property  belongs.  In  an  action 
of  trover  by  the  assignee  of  bankrupt  partner8,(n)  the  declaration  con- 
sisted of  one  count  only,  in  which  the  possession  was  stated  to  be  in  the 

(«)  Brc¥m  T.  JBtdffety  Salk.  290.  (/)  Hartfwd  V.  Tbnei,  Siik.  SS4. 

(g)  Taylor  y.  Wellt^  2  Saund.  74. 

h)  White  V.  Orahamj  Sir.  827 ;  Lord  Raym.  1530. 

|t)  NighiingdU  ▼.  Bruigft^  Garth.  131.  (k)  Itaadk  y.  Olmrk,  3  Bnlfltr.  30<L 

/)  2  hulBlt.  313,  per  Cok$^  G.  J.  (m)  yid.  Ent.  266. 

[fi)  Cock^  Assignee  of  Kent  and  Pembertcnj  t.  TStnno,  London  Sittings  after  H.  T.  41 
Geo.  m.,  B.  R.;  Kmym^  G.  J.,  MSS. 

(1^  Th«  omission  of  tlie  words  "as  of  his  proper  goods,"  is  cured  bj  Terdict,  J^trnm  t. 
WinkvKtrth^  Uardr.  Ill ;  but  fatal  after  a  judgment  b/  default.  Swallow  t.  Ayndif^  B. 
B.,  M.  2iGeo.  n.,  MSS. 

(2)  In  the  declaration  the  conversion  was  laid,  under  a  ie&icetj  to  be  on  a  daj  be^re 
the  trover  ;  Tesmand  v.  JoknsoHj  Gro.  Jac.  428.  Upon  motion  in  arrest  of  judgmeoty 
the  declaration  was  holden  to  be  good,  for  the  posUa  eonvertit  is  suflBcient,  and  the  »e&ai 
is  void. 

(3)  Though  it  be  necessary  to  allege  a  day  and  place  of  conversion,  (BMbharft  €»e^ 
Gro.  jBHe.  78,)  yet  as  it  is  a  transitory  action,  the  conversion  may  be  laid  here,  sod  pmrvd 
in  Ireland.    Brown  v.  Hedgetj  Salk.  290. 

(4)  See  Sriee  v.  Vanderkeydmj  9  Wend.  472.  On  a  single  count,  plafntiirmay  recever 
for  goods  taken  and  converted  at  several  distinct  times  and  places.  Barrow  v.  Pevi^ 
A  N.  Hamp.  B.  338. 
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partners.  It  appeared  in  evidence,  that  the  greater  part  of  the  goods 
in  question  belonged  to  one  of  the  partners  only,  before  the 
commencement  of  the  partnership,  and  had  ""noTer  been  [*1880] 
brought  into  the  partnership  fund.  It  was  proved,  that  the 
residue  of  the  goods  was  part  of  the  joint  estate.  Per  Kenyany  0.  J. 
The  plaintiff  under  this  aeclaration  is  entitled  to  recover  the  value  of 
8ueh  goods  onlj  as  have  been  proved  to  belong  to  both  the  partners  as 
partners.  Had  there  been  a  count  in  the  declaration,  stating  the  pos- 
session of  the  assignee,  as  this  was  a  joint  commission,  and  the  assign- 
ment under  such  commission  passes  both  separate  and  ioint  effects,(o) 
the  whole  might  have  been  recovered ;  as  it  is,  the  verdict  must  be  for 
that  part  only  which  has  been  proved  to  be  the  property  of  the  partners. 
The  iury  found  a  verdict  accordingly.  In  trover  by  husband  and  wife, 
the  aeclaration  ought  not  to  allege  the  possession  in  them  both,( ;>)  nor 
Btate  the  damage  to  have  accrued  to  them  both  ;{q)  for  the  law  transfers, 
in  point  of  ownership,  the  whole  interest  to  the  nusband.  If  trover  be 
brought  againtt  husband  and  wife,  and  it  is  aUeged  in  the  declaration 
that  they  converted  the  goods  to  their  own  use,  formerly  the  judgment 
might  have  been  arre8ted(r^  or  reversed(«)  on  writ  of  error,  but  the  law 
is  otherwise  now.(£)  So  in  tre9p€t99{y^  against  baron  and  feme  for 
entering  a  house,  and  takmg  goods,  the  aeclaration  stated,  that  they 
converted  the  goods  to  their  own  use;  on  motion  in  arrest  of  judgment, 
the  declaration  was  holden  good ;  for  the  conversion  in  this  case  is  not 
the  ffist  of  the  action;  and  the  action  being  maintainable  for  entering 
the  house  and  taking  the  goods,  the  court  will  intend  that  the  damages 
"Were  given  for  those  trespasses  only.  It  seem8,(2?)  as  the  conversion  is 
a  tort,  that  the  wife  may  be  charged  with  it  in  the  same  manner  as 
irith  a  trespass ;  that  is,  the  declaration  may  state,  that  the  husband 
and  wife  converted  the  goods,  omitting  the  words,  to  their  own  use.(l) 

PUa^  and  herein  of  the  New  Bules. 

The  general  issue  in  this  action  is  Not  Ghulty,  [under  which  plea, 
in  this  country,  every  ground  of  defence  which  proves  that  the  conver- 
sion was  lawful  may  be  given  in  evidence ;  for  tne  gist  of  the  action  of 
trover  is  a  ivrangftU  conversion.]  By  R.  G.  H.  T.  4  Will.  IV.  4, 1,  in 
an  action  for  oonvertine  the  plaintiff's  .goods,  the  plea  of  not  guilty 
shall  operate  as  a  denial  of  the  conversion  only,  and  not  of  the  plaintiff's 

(0)  Engf,  Cookf  2  P.  Wms.  600.  See  also,  4  Burr.  2176,  S.  P.,  per  Lord  Man^fiMt 
C.J. 

>)  Per  Tdovion,  J.,  Telv.  165.  {q)  Solk.  114. 

M  Rhemet  y.  Eumphrys,  Gro.  Oftr.  254. 

[«)  Beny  y.  Ntvyt,  Cro.  Jac.  661 ;  Perry  y.  Diggt^  Oro.  Gar.  494,  8.  P. 
\t)  Keyipwth  y.  HiU^  3  B.  &  A.  685,  recognised  in  Vhu  y.  Satmdtrt^  4  Bingh.  N.  G.  101 ; 
6  Sc.  359. 

(tf)  SnutUey  y.  Kerfoot^  Str.  1094;  Andr.  242,  8.  O,;  PuUm  y.  Pd2m«r,  Bull.  K.  P.  46, 

D.  P. 

(z)  Draptr  y.  Fidkn^  Tely.  165 ;  Anon,^  1  Vent  24. 

(1)  Husband  and  wife  may  be  jointly  gniltj  of  a  tortious  conyersion.  E^tiU  y.  Fori^ 
2  I^na,  238.  Defendant  cannot  set  up  property  in  a  third  person,  without  showing 
some  claim,  title  or  interest  in  himself,  deriyed  from  such  third  person.  Duncan  y.  ^sor, 
11  Wend.  64, 
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title  to  the  goods ;  and  by  4,  2,  all  matters  in  oonfesaion  and  aT<»daDce 
shall  be  pleaded  specially  as  in  actions  of  assumpsit.  Evidence  of  lien 
is  not  admissible  under  the  general  issue  ;(y)  for  that  plea,  by  the  new 
rules,  denies  the  conversion  only,  and  admits  the  title  of  the  plamtiS^ 
which  consists  of  the  right  of  property  and  right  of  possession,  at  the 
time  of  conversion ;  whereas  a  lien  is  inconsistent  with  and  n^atires 

the  plaintiff's  riffht  of  possession.     Since  the  new  roles,  % 
[*1381]    ^defendant  who  pleads  not  guilty  alone  in  an  action  of  trover,(2) 

admits  thereby  that  the  plaintiff  has  some  propertj^  in  the 
ffoods,  in  respect  of  which  he  would  be  entitled  to  recover  a^unst  the 
defendant ;  but  such  admission  does  not  preclude  the  defendant  from 
showing  that  he  is  tenant  in  common  with  the  plaintiff;  if,  howeTer, 
there  has  Seen  a  conversion  in  fact,  as  by  seizure  and  sale,  he  most 
justify  such  conversion  specially  by  way  of  confession  and  avoidance; 
and  he  cannot,  under  the  plea  of  not  guilty,  show  that  he  was  justified, 
as  tenant  in  common  with  the  plaintiff,  in  committing  the  conversion  in 
fact.     The  conversion(a)  which  is  put  in  issue  by  the  plea  of  not  goiltj, 
since  the  new  rules,  is  a  conversion  in  fact,  and  not  merelv  a  wrongful 
conversion ;  and  wherever  there  has  been  a  conversion  in  fact,  and  the 
defendant  insists  that  such  conversion  was  lawful,  he  must  confess  and 
avoid  it,  by  pleading  specially  the  right  or  title  b^  which  he  w 
justified  in  the  conversion ;  for  the  plea(&)  of  not  guilty  puts  in  m» 
the  conversion  in  fact  only,  and  not  the  legality  of  the  oonTeiaon. 
Under  the  plea  of  not  guilty,  the  defendant  cannot  set  up  an  absolute 
property  in  himself  in  the  chattel  by  sale  from  the  plaintifi^(c)  althoogh 
the  only  evidence  of  a  conversion  is  a  demand  and  refusal. 

Where  the  plaintiff  in  trover(d)  claims  under  a  sale,  the  defendant 
under  a  plea  that  the  goods  are  not  the  plaintiff's  property,  caoBOt 
show  the  sale  to  have  been  fraudulent ;  the  fraud  must  be  pleaded 
specially.  A  party  who  negligently  or  culpably  stands  by  and  iflovB 
another  to  contract  on  the  faith  and  understanding  of  a  factwhidi^ 
can  contradict,  cannot  afterwards  dispute  that  fact  in  an  action  aguos^ 
the  person  whom  he  has  himself  assisted  in  deceiving ;  and  this  defence 
is  aamissible  on  the  plea  of  not  possessed  as  of  his  own  property.(«) 
The  plea(/)  of  no  property  in  the  plaintiff,  means  no  property  a« 


against  the  defendant,  and  puts  in  issue  the  right  of  the  plaintiff  to 
possession  of  the 
version  ;(1)  there 


possession  of  the  goods  as  against  the  defendant  at  the  time  of  the  cob- 

)ft)re,  in  an  action(^)  of  trover  against  assignees  of  s 


(y)  WhUs  ▼.  Teal^  4  P.  &  D.  43 ;  12  A.  &  B.  106. 

(z)  Standiffe  v.  Hardwick,  2  Gr.  M.  &  R.  1 ;  6  Tjr.  651.    And  see  Fanar  ▼.  Bm^  * 
M.  k  W.  682 ;  Vernon  v.  SkqtUm^  2  M.  &  W.  13. 

ia)  Staneliffe  y.  Hardvnek^  ubi  tt^.  _ 

b)  Per  Coleridge,  J.,  in  Weeding  y.  Aldrich,  9  A.  At  E.  866,  on  the  aathori<7  of  lav^ 
cUffe  y.  Bardwiek, 
(c)  Barton  r.  Brown,  6  M.  *  W.  298.  (d)  ffoweU  y.  WkiU,  1  ¥.  *  Bob.  400. 

(e)  Oregg  y.  WelU,  10  A.  A  B.  90;  2  P.  A  D.  296,  recognizing  Pfeterrf ▼.  Searh^^* 
B.  469 ;  2  Ney.  A  P.  488. 
(/)  NicolU  V.  Baetard,  2  Or.  M.  A  R.  659 ;  1  Tyr.  A  O.  166.  „  n  u  i 

(g)  Itaae  y.  Belcher,  6  H.  A  W.  139,  recognising  Owen  y.  Kn^ht,  4  Bingh.  K.  C-  ^> 
Scott,  307. 

(1)  See  2  Troub.  A  Halj's  Pract.  41,  3d  ed. 


TBOVBR.  ISgl 

bankrupt,  this  plea  lets  in  evidence  that  the  goods  were,  at  the  time  of 
the  bankruptcy,  within  the  order  and  disposition  of  the  bankrupt  as 
reputed  owner,  and  that  the  defendants  as  assignees  sold  the  goods. 
A  lien  may  be  given  in  evidence  under  the  plea  that  the  plaintiff  was 
not  lawfully  possessed.(A) 

*The  defendant  may  plead  the  Statute  of  Limitations,(3)  [*1S82] 
viz*  that  the  cause  of  action  did  not  accrue  at  any  time  within 
six  years  next  before  the  commencement  of  the  plaintiff's  action. 
Where  the  plea  was,  that  the  cause  of  action  did  not  accrue  within  six 
years  next  before  the  exhibiting  of  the  plaintiff's  biU,  and  the  declara- 
tion was  filed  generally  as  of  Nuchaelmas  Term ;  it  was  holden,(ii;)  that 
defendant  might  give  evidence  of  the  time  when  it  was  actually  filed, 
in  order  to  support  the  allegation  in  his  plea.  The  statute  is  a  bar  to 
an  action  commenced  more  than  six  years  after  the  conver8ion,(2) 
although  the  plaintiff  did  not  know  of  the  conversion  until  within  that 
period,  the  defendant  not  having  practised  any  fraud  to  prevent  the 
plaintiff  from  obtaining  that  knowledge  at  an  earlier  period.  Where 
an  executor,  several  years  before,  had  left  some  goods  in  the  house,  by 
the  consent  of  the  heir,(m)  who  used  them  afterwards,  and  within  six 
▼ears  of  the  action  brought,  the  executor  demanded  the  goods,  and  the 
heir  refused  to  deliver  them,  whereupon  trover  was  brought  and  the 
Statute  of  Limitations  pleaded ;  it  was  holden,  that  the  user  before  the 
demand  was  neither  a  conversion,  nor  any  evidence  of  it ;  for  it  was 
with  the  consent  of  the  executor  until  that  time:  and  the  demand  being 
within  six  years,  the  refusal,  which  ensued  it,  and  which  was  the  only 
evidence  of  a  conversion  in  the  case,  was  witlun  the  six  years ;  and  if  a 
trover  be  before  the  six  years,  and  a  conversion  after,  the  statute 
cannot  be  pleaded.  Bankruptcy  of  the  defendant,  after  the  cause  of 
action  accrued,  cannot  be  pleaded,  because  the  damages  in  trover  are 
lukeertain.(n) 

Dtfencty  and  herein  of  the  Doctrine  of  Lien%* 

The  most  usual  defence  of  this  action  is,  that  the  defendant  has  a  lien(o) 
on  the  eoods,  or  a  right  to  detain  them.  It  will  be  proper,  therefore, 
to  inquure  under  what  circumstances  a  party  may  insist  on  this  defence. 
There  are  two  species  of  liens  known  to  the  law,  namely,  particvlar 
liens  and  general  liens.(  p)  Particular  liens  are,  where  persons  claim 
a  riffht  to  retain  eoods,  m  respect  of  labour  or  money  expended  on  such 
soods,  and  these  liens  are  favoured  in  law.  general  liens  are  claimed 
in  respect  of  a  general  balance  of  account ;  and  these  are  founded  on 

(h)  Owm  Y.  Knight,  4  Bigh.  N.  0.  64 ;  6  Sc.  307 ;  Brandao  T.  BameiL  2  Scott's  N.  R. 
96;  1  M.  ft  Gr.  908;  S.  C,  7  Scott's  N.  R.  328.  See  Mas^  v.  FameUj  12  M.  ft  W.  683 ; 
1  Dowl.  ft  Lowndes,  676;  BamewOl  ▼.  WUUamt,  8  Scott's  N.  R.  120. 

(i)  21  Jac.  I.  c.  16. 

[k)  Changer  y.  Otorge,  6  B.  ft  G.  149.  (t)  lb. 

[m)  WortUy  Montague  y.  Lord  Sandteieh,  7  Mod.  99,  cited  by  Lawrence,  J.,  in  Topham 
y.  Braddiek,  1  Tannt.  677.    See  PhUpoU  y.  KeOey,  3  A.  ft  B.  106 ;  4  Ney.  ft  M.  611. 

(fi^  Parker  y.  Norton,  6  T.  R.  696. 

(o)  As  to  what  plea  a  lien  may  be  giyen  in  eyidence  under,  see  ante,  p.  1380. 

{p)  Per  Heath,  J.,  3  Bos.  ft  Pnl.  494 ;  and  per  Kenyon,  C.  J.,  1  Esp.  N.  P.  0.  109;  per 
Lord  Maeufield,  0.  J.,  4  Bnrr.  2221. 
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express  agreement,  or  are  raised  hj  implkiation  of  law,  from  the  vaage 
of  trade,  or  from  the  course  of  dealing  between  the  parties,  wheiiee  it 
may  be  inferred,  that  the  contract  in  question  was  maide  with  reference 
to  their  nsual  course  of  dealing.    Bj  the  common  law,  where  a  par^  is 

obliged  to  reeeiye  goods,  he  is  also  entitled  to  retain  them  for 
[*1883]   his  *indemnity.(l)    Upon  this  principle,  it  has  been  holden, 

that  common  carrier8,(9X^)  ^^^  innkeepers, (3)  have  a  particular 
lien  on  the  goods  intmsted  to  their  care.    In  like  manner,  millera  hare 
a  particular  lien  on  the  produce  of  com,  which  ihej  have  ground,  for 
the  price  of  grinding.(r)    So  a  8hipwrij^t(9)  has  a  hem  upon  a  ship  for 
repairs.    A  person,^)  who  by  his  own  labour  preserves  goods,  which  the 
owner,  or  those  entrusted  with  the  care  of  them,  have  either  abandoned 
in  distress  at  %ea^  or  are  unable  to  protect  and  secure,  is  entitled  by  the 
common  law  of  England  to  retain  the  possession  of  the  goods  saved, 
until  a  proper  compensation  is  made  to  him  for  his  trouble.(tt)    The 
reason  of  this  rule  is  obvious ;  goods  carried  by  sea  are  necessarily  and 
unavoidably  exposed  to  the  perils  which  storms,  tempests,  and  acd* 
dents,(x)  (far  beyond  the  reach  of  human  foresight  to  prevent,)  are 
hourly  creating,  and  against  which  it  too  often  happ^ui,  tint  the  great- 
est diligence,  and  the  most  strenuous  exertions  of  the  mariner,  caBset 
protect  them.    When  goods  are  thus  in  imminent  danger  of  bemg  kist^ 
it  is  most  frequently  at  the  haiard  of  the  lives  of  those  who  save  thesi, 
that  thejr  are  saved.    Principles  of  public  policy  dictate  to  civilised  and 
commercial  countries,  not  only  the  propriety,  but  even  the  absohite  ne- 
cessity of  establishing  a  liberal  recompense  for  the  encoun^eDMot  af 
those  who  engage  in  so  dangerous  a  serrice. 

There  cannot  be  any  lien,  unless  there  is  possession,  l^e  defendsat 
was  the  owner  of  a  ship,  B.  was  the  charterer,  and  for  one  sum  of 
2100/.,  to  be  paid  by  bills  at  different  periods,  B.  was  to  have  the  use 
of  the  ship  for  the  voyage  out  to  the  Cape  of  Grood  Hope  andhooM  to 
London.  A  quantity  of  eoods  belonging  to  B.  formed  part  of  the 
homeward  careo.    B.  havmg  become  a  bankrupt  shortly  before  the 

vessel  left  the  Gape  on  her  homeward  voyage,  the  defendant, 
i*lS84]   on  "^her  arrival  at  the  port  of  London,  seized  B.'8  mods.   The 

plaintiffs,  the  assignees  of  B.,  demanded  the  goods,  and  ten- 
dered a  sum  of  money,  but  not  equal  in  amount  to  that  in  respect  of 
which  the  defendant  claimed  a  lien  on  the  goods.     But  the  court  were 


^q)  SkinntT  ▼.  Xlpaha^p^  Ld.  lUrm.  t52.  (r)  E^.  Ockendm,  1  Atk.  S35. 

'  )  Franklm  v.  Hotw-^  4  B.  ft  A.  341. 
I  Per  mUt  C.  J.,  in  Hairtfort  v.  Jwm^  Lord  Bajm.  393;  Salk.  654;  Abbott,  39$, 
5tli  ed. 
(u)  See  Stat.  26  Geo.  11.  c.  19,  b.  6.  {%)  Niehokan  y.  Chupman^  2  H.  BL  254. 


(1)  It  was  said  by  JZydw,  G.  J.,  delivering  the  opinion  of  the  ooort,  in  Bi  siimi  ▼.  Or* 
rinty  T.  28  k  29  Geo.  II.,  B.  R.,  MSS.,  that  he  had  not  found  it  laid  down  as  a  faasnl 
rale,  that  the  remedy  bj  retainer  was  co-eztensive  with  the  obligation  to  recaiTO  goodi. 
Bat  see  Lord  Rajm.  867. 

(2)  See  fhrther  as  to  the  lien  of  carriers,  anU,  tit.  "Carriers,"  Sect  m^  p.  435,  and 
Suahforth  T.  Ba4fidd,  7  East,  224 ;  BarUhonu  T.  Johtuon,  2  Haisk  lOS. 

(3)  An  innkeeper  cannot  detain  the  person  (SimboffY.  Alford^  3  M.  *  W.  243,)  of  his 
guest,  or  take  off  his  clothes  to  secure  payment  of  his  bill.  See  (urther  on  the  sntject 
of  innkeepers,  j>M<,  1386,  7. 
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of  opinioik,(y)  that  the  defendant  was  not  entitled  to  any  lien :  for  B., 
the  bankrupt,  was  the  owner  of  the  ship  for  the  voyage ;  that  baring 
put  hie  own  goods  on  board  his  own  ship,  the  master  and  crew  ou^ht 
to  have  obeyed  him  until  the  voyage  was  ended,  which  waa  not  unm  a 
fall  delirery  was  made  of  the  eoods ;  and  until  that  time  possession  of 
the  ship  did  not  revert  to  the  defendant.  But  a  master  of  a  ve8sel(0) 
being  turned  out  of  possession  upon  the  vessel's  being  captured,  does 
not  deprive  him  of  his  lien  for  the  freight,  in  case  of  her  recaptiure. 

As  to  general  liens,  it  has  been  determined,  that  the  attorneys  and 
solicitors  of  the  different  courts  have  a  lien  on  all  papers  remaining  in 
their  hands,  and  judgments  recovered,  for  their  C08ts.(aXl)  An  attor- 
ney has  a  lien  for  \m  general  balance  on  papers  of  his  clients,  which 
come  to  his  hands  in  the  course  of  his  professional  employment ;  there* 
fore,  where  0.  gave  his  attorney  a  spe<nfic  sum  for  the  purpose  of  satis- 
fying a  debt  for  which  an  eicecution  had  issued  against  his  goods  at  the 
suit  of  B.,  and  the  attorney  paid  the  money  to  S.,  who  thereupon  de* 
livered  to  him  a  lease  which  nad  been  deposited  by  G.  with  B.  as  a  se- 
curity for  the  debt ;  it  was  holden,(i)  that  the  attorney  had  a 
lien  on  it  for  his  general  balance  *due  from  C. ;  and  that  such  [*1885J 
li€n  was  not  extinguished  by  his  having  taken  acceptances 
ftom  G.  for  the  amount  of  that  balance  before  the  lease  came  into  his 
hands ;  some  of  these  acceptances,  when  the  lease  did  come  to  his  hands^ 
faavbg  been  dishonoured,  and  one  of  them  taken  up  by  the  attorney. 
The  lien  which  an  attorney  has  on  the  papers  in  his  hands,  is  only  com- 
mensurate with  the  right  which  the  party  deliverinff  the  papers  to  him 
has  therein.  Every  one,  whether  attomev  or  not,  has,  by  the  oommoa 
law,  a  lien  on  the  specifo  deed  or  paper  delivered  to  him  to  do  any  work 
or  business  thereon,  but  not  on  other  muniments  of  the  same  ps^» 
unless  the  person  claiming  the  lien  be  an  attorn^  or  solicitor.(^)  00 
where  a  banker  has  advanced  money  to  a  cuBtomer,((2)  he  has  a  Sen 
upon  all  the  securities  which  ecMue  into  his  hands  belonging  to  that  per- 

(y)  Button  ▼.  Bragg^  7  Taunt.  14. 

(z)  Eip,  Cheuman^  re  Wdfitt,  2  Eden,  0.  T.  N.  181. 

(a)  MitehM  v.  Ol^fiM,  4  T.  R.  123.  {h)  Stweiuan  y.  BlakOodt,  lU.k  S.  636. 

(c)  UoUU  T.  Claridgsy  4  Tannt.  807. 

(d)  DavU  V.  BowiheTf  6  T.  B.  488,  recognized  by  Dmnum,  0.  J.,  deliverinff  the  judg- 
ment of  the  Court  of  Exchequer  Chamber,  in  BamtU  y.  Brandao^  7  Scott's  N.  B.  328. 

-i-  I    ■  ■-— -     ■-■■■^^■---   —   —      -    ■      .     ..-.-.^^    ■■■   — ^.^^j^— — 

{I)  But  in  one  case,  where  A.  purchased  the  interest  of  a  lease  for  years,  and  the 
writings  were  left  in  the  hands  of  B.,  an  attornMTf  to  draw  an  assignment  of  the  leaee; 
B.  drew  the  assignment,  and  it  was  sealed,  but  B.  refhsed  to  deliyer  It,  until  A.  paid  for 
the  drawing,  Ac.;  upon  which  A.  brought  troyer  against  B.  for  the  deed:  HoU,  C.  J., 
held,  that  Uie  action  would  lie ;  because  B.  might  have  an  action  for  what  he  deserved, 
but  that  he  could  not  detain  for  it.  Anon,^  Pasch.  6  WilL  k  Ma.  at  Nisi  Prius,  ex.  reL 
Hr.  Place,  1  Ld.  Baym.  738.  Plaintiff  having  contracted  to  purchase  an  estate  of  B., 
bad  the  deeds  of  conveyance  prepared  at  his  own  expense,  and  sent  them  to  B.  for  exe- 
cution.  B.  executed  and  gave  them  to  a  servant  to  be  sent  back.  The  servant  delivered 
them  to  defendant,  an  attorney,  who  had  a  demand  upon  B.  for  business  done  in  his  pro- 
fession. No  directions  were  given  to  the  defendant  to  retain  the  deeds,  until  the  pur- 
chase-money should  be  paid.  Some  necessary  parties  refused  to  execute  the  deeds,  and 
plaintiff  haying  abandoned  the  contract,  demanded  the  deeds  from  defendant,  who  re- 
ihsed  to  deliver  them  up,  claiming  to  have  a  lien  for  his  demand  against  B.  In  trover 
for  deeds  and  stamped  pieces  of  parchment ;  it  was  holden,  {E^daiU  v.  Ozenhttm^  3  B.  At 
O.  226,)  that  the  plaintiff  was  entitled  lo  recover  the  deeds  at  all  events  in  a  ca&oelled, 
if  not  in  an  uncancelled  state.    JAtHUddU^  J.,  dnbitante. 
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son  for  the  amoant  of  his  general  balance :  unless  there  be  evidenee  to 
show  that  he  received  any  particular  Becurity,  onder  special  circmitstan- 
ces,  which  would  take  it  oat  of  the  general  rnle.(l)  But  a  banker  has  no 
lien(e)  on  mimiments  casually  left  in  his  shop  aft^  he  has  refused  to  ad- 
yance  money  on  them  as  a  security.  Where  a  mortgage  deed  was  delivered 
to  an  appraiser  to  obtain  the  money,  which  after  several  i^plicatioiis 
he  failed  in  doing;  it  was  holden,(/)  that  he  could  not  retain  the  deed 
as  a  lien  for  the  compensation  for  his  trouble,  there  being  no  w<Hrk  done 
on  the  subject-matter  in  dispute.  A  calico  printer  has  a  lien  upon  the 
linen  in  his  pos8essiony(^)  for  the  general  balance  of  his  account,  for 
work  done  in  the  coarse  of  that  business.  So  a  printer  employed  to 
print  certain  numbers,  but  not  all  consecutive  numbers,  of  an  entire 
work,  has  a  lien  upon  the  copies  not  delivered  for  his  general  balaiioe 
due  for  printing  the  whole  of  the  number8.(&)  In  like  manner  it  has 
been  determined,  that  dyers,(t)  factor8,(iX^)  ^^^  wharfingera,(Q  have 
liens  for  their  general  balance ;  but  not  a  fuller,(j9i)  or  a  public-ware- 
house-keeper  in  London.(n) 

Where  the  defendants,  as  brokers,  contracted  for  a  quantity  of  staves 

to  remain  on  the  premises  of  the  vendor  rent-free,  for  one 
[*1S86]  *month,  and  after  that,  at  a  certain  rent  to  be  paid  by  thdr 

principal,  who  subsequentiy  gave  orders  for  a  removal  of  part, 
and  directed  that  the  residue  should  not  be  removed  until  further  onien 
from  him ;  it  was  holden,(o)  that  never  having,  in  fact,  been  in  the  pos- 
session or  control  of  the  brokers,  they  had  not  a  lien  on  the  ffoods  for 
their  general  balance.     The  master  of  a  vessel  has  a  lien  on  ue  trunk 
of  a  person  whom  he  has  conveyed  in  his  vessel,  until  a  reasonahfe  smn 
has  been  tendered  for  the  pa88age.(j9X^)    ^«  ^^  ^^^  ^^^  appear  in  tkiB 
case,  what  were  the  terms  of  the  contract :  but  it  was  proved,  that  the 
defendant  had  brought  the  plaintiff,  and  his  trunk  containing  hk  wear* 
ing-apparel,  home  in  his  vessel  from  the  Braiils  to  London ;  15L  had 
been  paid  by  the  plaintiff,  but  the  defendant  claimed  152.  more  and  isr 

(e)  Ltteat  v.  Dorrien,  1  Taunt  278. 

(f)  Sanderson  t.  Bell,  2  Or.  k  H.  304. 

(ffl  Eicp,  Andrew f  21  Jane,  1764,  per  Lord  JVorfAtfi^Ofi,  Gh.  Go.  B.  L.  429,  5th  edit; 
Weldon  y.  Oould,  3  Bsp.  N.  P.  0.  268,  Kmyan,  0.  J. 

<h)  Blake  r.  NiehoUon,  3  II.  ft  S.  167. 

(i)  SavUU  T.  Barehard,  4  Bsp.  N.  P.  G.  53,  JElmyoii,  G.  J.;  eyidence  haring  been  g^n& 
of  tne  asage  of  the  trade ;  but,  according  to  Bennett  r.  Johneon,  3  Dong.  387,  <^rs  have 
not  a  general  lien  independent  of  this  nsage.  In  Stamton  t.  Lan^  Sittzngs  aher  Trie. 
1773,  a  custom  to  retain  as  lien  for  the  whole  dae  for  dyeing,  was  holden  good.  See 
ftirther  on  this  point,  Cloee  T.  Waterho%$My  6  East,  623,  (n). 

(k)  Krugery,  Wilcox,  Ambl.  262 ;  Gardener  r.  Coleman^  cited  1  Burr.  494^  and  6  Eist, 
28,  per  BulUr,  J.,  S.  P. 

(l)  Naplor  T.  MangUe,  1  Bsp.  N.  P.  0.  109. 

fm)  Roee  r.  Hart,  8  Tannt  499;  2  Moore,  647. 

\n\  Leudtkart  r.  Cooper,  3  Bingh.  N.  G.  103. 

h)  Taylor  y.  Robineon,  2  Moore,  (0.  P.)  730. 

Ip)  Wotfy,  Summere,  2  Gampb.  631,  Lawrence^  J. 


!1)  See  Lavfrenee  y.  Stomunffton  Bank^  6  Gonn.  B.  621. 


See  Airther  as  to  the  lien  of  fitctors,  atUe,  tit.  "Factors,"  824;  and  see  Xwsiayy. 
Boni^  2  Ear.  k  Johns.  300. 

(3)  A  master's  lien  may  be  assigned,  and  payment  or  tender  is  necessaiybefore  troTcr 
lies.    IhereU  y.  Coffin,  6  Wend.  603 ;  GhlUy  on  Garrierg,  110. 
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Bisted  on  detaining  the  trunk  until  the  refit  was  paid.  It  was  proved, 
that  602.  was  a  reasonable  sum  for  the  convevanoe  of  the  plaintiff.  Sat 
the  master  of  a  ship  has  not  a  lien  on  the  ship(7)  for  money  expended 
or  debts  incurred  by  him  for  repairs  done  to  it  on  the  voyage.  Nor  has 
he  a  lien  on  the  &eight(r)  for  his  wages,  or  for  his  disbursements  on  ac- 
count of  the  ship  daring  the  voyage,  or  for  the  premiums  paid  by  him 
abroad  for  the  purpose  of  procuring  the  cargo.  A  house  of  public  en- 
tertainment in  London,  where  beds,  provisions,  &c.,  are  furnished  for 
all  persons  paying  for  the  same,  but  which  was  merely  called  a  tavern 
and  coffee-house,  and  was  not  frequented  by  stage-coaches  and  wagons 
from  the  country,  and  which  had  no  stables  belonging  to  it,  is  to  be 
considered  as  an  inn,(«)  and  the  owner  is  subject  to  the  liabilities  of 
innkeepers,  and  has  a  Uen  on  the  goo(k{t)  of  his  guest  for  the  payment 
of  his  bill ;  and  that,  even  where  die  guest  did  not  appear  to  have  been 
a  traveller,  but  one  who  had  previously  resided  in  furnished  lodgings  in 
London.  An  innkeeper  shtdl  be  charged,  if  there  be  a  default  in  him 
or  his  servants,  in  the  well  and  safe  keeping  of  his  guest's  goods  and 
chattels  within  his  common  inn;  for  the  innkeeper  is  bound  in  law  to 
keep  them  safe  without  any  stealing ;  and  it  is  not  any  excuse  for  him 
to  say  that  he  delivered  to  the  guest  the  key  of  the  chamber  in  which 
he  is  lodged,  and  that  he  left  the  chamber  door  open.  And  although 
the  guest  doth  not  deliver  his  soods  to  the  innkeeper  to  keep,  nor  ac- 
quaints him  with  them,  yet  if  they  be  carried  away  or  stolen,  the  inn- 
keeper shall  be  charged ;  and  so,  though  they  who  stole  the  goods  be 
unknown.  But  if  the  guest's  servants,  or  he  who  comes  with  him,  or 
he  whom  he  desires  to  be  lodged  with  him,  steals  or  carries  away  his 
goods,  the  innkeeper  shall  not  be  charged :  for  here  the  fault  is  in  the 
guest  to  have  such  companions  or  servants^fi^)  So  an  innkeeper  is  not 
answerable  for  the  goods  of  his  guest  whicn  are  lost  through 
negligence  of  the  guest  *out  of  a  private  room  in  the  inn,  ['*'18873 
chosen  b^  the  ffuest  for  the  purpose  of  exhibiting  to  his  cus- 
tomers his  goods  for  sale,  the  use  of  which  was  granted  by  the  inn- 
keeper, who  at  the  same  time  told  the  guest  that  there  was  a  key,  and 
that  he  might  lock  the  door,  which  he  neglected  to  do.(2:)  But  where 
a  traveller  having  several  packages,  went  to  an  inn,  one  of  which  pack- 
ages, at  his  desire,  was  taken  into  the  commercial-room,  into  which  he 
was  shown,  and  the  others  in  his  bed-room,  which,  according  to  the 
usual  practice  at  that  inn,  was  the  place  to  which  goods  were  taken, 
unless  orders  were  given  to  the  contrary ;  the  package  taken  into  the 
commercial-room  was  stolen;  it  was  holden,  that  the  innkeeper  was 
responsible,  (y)  There  is  no  distinction  between  money  and  goods  as 
far  as  respects  the  liability  of  innkeepers.f2)  So  where  an  innkeeper 
on  a  fair-aay,  upon  beins  asked  by  a  traveller  in  a  dg  whether  he  had 
room  for  his  horse,  put  the  horse  into  the  stable  of  the  inn,  received  the 
traveUer  with  some  goods  into  the  inn,  and  placed  the  gig  in  the  open 


(q)  Emaey  y.  Chritiie,  9  East,  426. 
(«)  Thompton  y.  Laty^  3  B.  4k  A.  283. 

u\  Caly^t  caae,  8  Aep.  33,  a. 

z)  Burgee  y.  CflemenU,  4  M.  &  S.  306. 
(z)  Kent  y.  i^uekard,  2B.k  Ad.  803. 


i 


(r)  Smith  y.  Fhtmmer,  1  B.  At  A.  676. 
(i)  See  antef  p.  1383,  n.  (13). 

(y)  Eichmond  y.  Smith,  8  B.  At  G.  9. 
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street  without  the  inn*jard,  where  be  wm  aeoustomed  topbteeeimagies 
of  his  enests  on  fair-days.  The  giffhaving  been  stolen ;  it  wm  hoIdeD,(a  j 
that  tne  innkeeper  was  liable,  rolicy  brokers  ha^e  a  liea  for  their 
general  balance,(ft)(l)  even  as  against  agents  who  do  not  disclose  tkir 
principals  ;(c)  bnt  not  where  they  ha^e  notice,  that  the  person  who  em- 
ploys them  acts  merely  as  an  agent  ;(d)  and  it  has  beini  hdden,  tlat 
where  an  English  sabject,  in  time  <^  war,  informed  the  brricer,  tbttthe 
property  insured  was  nentral,  that  was  a  snfficient  indieatioB  to  the 
broker,  that  the  party  acted  as  agent.(e}  If  the  htckfft{f)  has  lost  bj 
his  own  act  the  right  to  retain  as  alien,  upon  whioh  he  relies  in  his  plei 
nnder  a  particular  custom  of  the  City  of  London,  he  will  notbealloved 
to  desert  his  plea  of  lien  and  rest  his  defenee  upon  another  and  totsU; 
distinct  ground  (e,  g.y  a  risht  to  retain  the  property  for  a  balance  doe 
to  him  on  mutual  credit,)  without  specially  pleading  it.  A  stereo^ 
printer  has  no  general  lien(^^  on  stereotype  plates  not  mannfaotoreaby 
tiimself,  but  put  into  his  hanos  to  print  from.  If  a  broker  hsTingaliea 
on  a  policy  part  with  it,  his  lien(A)  reriyes  on  reposseasitm.  Bat  if  t 
party  having  a  lien  on  goods  causes  them  to  be  taken  m  ezecatioo  tt 
nis  own  suit,  and  purchases  them,  he  thereby  loses  his  lien,(t)  althoogk 


the  goods  are  never  removed  off  the  premises.     If  aper8on(i|haTiDg« 
lien,  abuses  it  by  pledging  the  goods,  the  owner's  right  to  the  posM- 

sion  revives,  and  he  may  maintain  trover. 
[*1888]      *A.  commissioned  B.  to  sell  a  ship,  and  bavins  deposited  lur 

register  with  him  for  that  purpose,  became  bankropt:  itwu 
holden,  that  the  Re^ster  Acts  did  not  prevent  B.  having  a  fiss  <n  tk 
register  deposited  with  him.(i)  So  where  certificate  of  regirtiyf*)™ 
been  deposited  as  a  security  for  advances  made  for  the  nseitftkesh^. 
A  general  right  of  detaining  a  thing  until  the  money  doe  doae  for  the 
work  upon  it  be  paid,  may  be  waivM  by  a  special  agreement, « to  the 
time  or  mode  of  payment ;  but  not  merely  by  an  agreement  for  Ae  pay- 
ment of  a  fixed  sum,(n)  although  a  contrary  doctrine  is  kid  down  m 
several  cases.(o)  The  principle  appears  to  be  this— that  a  q)ecU4'*^ 
ment  does  not  of  itself  destroy  Uie  rieht  to  detain ;  but  if  it  oontaiaaone 
term  inconsistent  with  that  right,  it  will    A  set-off  cannot  be  e0S- 

[a)  Janet  r.  l^l^r,  1  A*,  k  B.  622. 

!b)  Whitehead  t.  Vaughan,  B.  R.,  T.  25  Geo.  III.,  Go.  Bl.  666,.6tii  ed. 

[ej  Mann  v.  Fbrtuter^  4  Gampb.  60 ;  Weitiooodr.  BtU^  lb,  349.  , 

[d)  Maann  t.  Bmdtrmm^  1  East,  835;  Snook  v.  Daffidton,  2  Gampb.  218.  8ai  m> 
Gampb.  69t.  ^i 

r«)  Snook  V.  Davidoon,  uhi  m/r.  (/)  EnBimm  v.  Quihrk,  2  Bingb.  K.  C.  T6e 

r^)  BUaden  T.  Haneoek,  1  M.  *  Malk.  465. 

A)  Levy  r.  Bamatd,  8  Tannt.  149.  (1)  Jmob$  v.  La»9m^  5  Biaffa.  DO- 

[k)  SeoU  T.  Newm^on,  \li,k  Bob.  252. 

\l)  MtMtatr  V.  Atkmt,  1  Marah.  R.  76;  5  Taunt.  381,  8,  C, 

(m)  Bowm  ▼.  /bx,  10  B.  k  G.  41.  ,_j^ 

(fi)  Chate  7.  W$9mor$,  5  M.  A  S.  180,  eitod  and  dIatingQiBhad  bf  ^afC9)^"i*^ 
son  T.  BM,  a  Gr.  4k  M.  311.  Sea  alao  tbe  opinion  of  Gibbty  G.  J.,  to  the  line  ^^ 
Button  T.  Bragg,  2  Marah.  345  and  349,  and  7  Taant  25.  Bnt  see  2b(i  T.  Jf«i,  ^  im»- 
280.  ^ 

(0)  Brenan  y.  Cwrinty  Say.  R.  224,  ibortty  atated  in  BuU.  K.  P.  45,  and  »»Jr 
also,  CoUint  r.  Ongley.pott,  p.  1389.    Bnt  these  anthorltiee  were  ©▼■"led^fY 
Wettmor$;  and  see  Chtyman  v.  AUen,  Gro.  Gar.  2T1 ;  and  2  BoIL  Ab.  92,  M.  P*^^ 

(1)  See  MoodgY.  Webtior,  3  Pick.  424. 


eidered  as  deetroyiag  a  lien,  onlefls  it  be  so  agreed  upon  between  die 
partie8.(p)  If  a  security  is  taken(jr)  for  the  debt  for  whidi  the  party 
has  a  lien  npon  property  of  the  debtor,  such  seourity  being  payable  at 
a  4]stant  day,  the  lien  is  gone.  A  quantity  of  iron  was  imported  by  A., 
and  landed  on  the  14th  October  at  defendant's  wharf.  On  the  15tb 
October,  the  plaintiffs  purchased  the  iron  of  A*,  paid  for  it,  and  ob- 
tained an  order  for  the  deliyery,  under  which,  part  was  delivered  at 
di&rent  times,  until  the  March  following,  when  A.,  the  importer,  be- 
ceimng  bankrupt,  the  remainder  of  the  iron  was  detained  by  the  de- 
fendants claiming  a  lien  on  it  in  respect  of  their  charges  for  whar&ge. 
The  course  of  dealing  proved  was,  that  these  charges  were  usually  paid 
by  the  merchant  importer,  at  the  Christmas  foUowinff  the  importation, 
Wnether  the  iron  had,  in  the  mean  time,  been  removed  or  not.  Abbott^ 
C.  J«,  was  opinion,  that  the  defendants  were  not  entitled  to  a  lien ;  for, 
at  the  time  the  iron  was  purchased  by  the  plaintiffs,  the  defendants  had 
aot  any  lien  upon  it  for  their  charges ;  and  in  this  opinion  the  court  afi;^- 
wards  concurred.(r)  Holroydj  JL,  observing,  that  the  wharfage  was  not 
payable  till  Christmas,  and  by  tiie  sale  the  plaintiff  had  a  right  to  an 
iaunediate  delivery ;  and  the  subsequent  default  of  the  importers  to  pay 
the  debt  due  from  them  would  not  alter  the  case.  A  trainer  has  a 
lian(s)  on  a  race-horse  for  the  expenses  and  skill  bestowed  in  the  keep- 
ing and  training  him  ;  on  the  principle,  that,  where  a  bailee 
bestows  '^'labour  and  i^iU  in  the  improvement  of  the  subject  ['*'1889] 
jdeHvered  to  him,  he  has  a  lien  for  the  charge.  So  where  S. 
sent  a  mare  to  M.,  to  be  covered  by  a  stallion  belonging  to  hint,  which 
was  done  accordingly;  it  was  hoiden,(^)  that  M.  was  entitled  to  a 
apeoific  lien  on  the  mare  for  the  charge  of  covering  her.  But  the  case 
of  agistment  does  not  faU  within  this  principle,  as  the  agister  does  not 
oenfer  an j  additional  value  on  the  article,  either  by  the  exertion  of  any 
skill  of  his  own,  or  indirectly  by  means  of  any  instrument  in  his  posses- 
sion, but  simply  takes  in  an  animal  to  feed  it.  Hence  an  agister  of 
jttilch  cows  has  no  lien  \{u)  and  a  person  to  whom  a  horse  is  Slivered 
to  be  stdbled,  taken  care  of,  fed,  and  kept,(a;)  has  not  any  lien  f(Nr  the 
ol»rge 

In  trov^,  by  an  assignee  of  a  bankrupt,(y)  it  appeared  that  the  goods 
had  been  attached  in  the  hands  of  J.  S.  (to  whom  they  had  been  de- 
livered by  the  bankrupt,)(l)  in  a  plaint  at  the  suit  of  the  defendant. 

(p\  Pmnoek  v.  EwHion^  3  M.  At  W.  632. 

\q)  CowU  y.  Simpsanf  16  Yes.  276,  recognized  bj  I^tidalj  C.  J.,  in  Hewiton  v.  Guthrie, 
2  Bingh.  N.  G.  769. 

M  Cramhay  v.  Hon^ayy  4  B.  J^  A.  60. 

(«)  Btoan  ▼.  Wateri,  I  U.  k  Malk.  236,  Best^  C.  J.  Bat  Bee  the  remarks  on  this  case, 
in  Jack$on  r.  Oummintj  6U.  kW.  360. 

(t)  Searfe  v.  Morgan,  4  II.  &  W.  270.  (u)  Jaekaon  y.  Ctsmmtnij  6  M.  i^  W.  342. 

\x)  JwUon  y.  JBthm^e,  3  Tjr.  964;  1  Gr.  k  11.  743. 

(y)  CoWm  y.  Ongley.  B.  R.,  E.  9  Will.  III.,  per  HoU^  G.  J.,  cited  bj  Byder^  G.  J.,  in 
JSrman  y.  Cfunintf  MSS.;  bot  Brenan  y.  Cfurrmt  was  overruled  in  Chase  Y.Westmore^antey 
p.  1388. 

(1)  It  is  not  stated  for  what  purpose  the  goods  had  been  deliyered  to  J.  S.,  but  it 
seems,  from  the  subsequent  part  of  the  case,  that  J.  S.  was  a  manufacturer  to  whom  the 
goods  had  been  deliyered  by  the  bankrupt,  in  order  to  haye  some  work  done  to  them, 
under  an  agreement  to  pay  a  certain  sum  of  monej  for  such  work. 
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Afterwards,  and  before  condemnation,  an  act  of  bankruptcy  vas  com- 
mitted :  then  the  goods  were  condemned,  and  Batisfaction  entered  o& 
the  record  bjr  the  defendant ;  it  was  holden,  that  this  evidence  wu 
Buffioient  to  charge  the  defendant,  the  properf^  not  being  altered  until 
condemnation ;  and  that  the  person  who  delivered  the  goods  b?  com- 

Solsion  of  law  was  discharged.  The  G.  J.  added,  that  if  goocu  were 
elivered  to  a  mannfactorer,  he  might  detain  them  for  what  he  desared 
for  his  labour ;  but  if  there  was  an  agreement  for  the  price  he  coidd 
not ;  in  that  case  he  must  rely  on  the  contract,  and  be  in  the  same  con- 
dition with  other  creditors.  If  a  person  haying  a  lien  upon  goods, «. 
jr.,  for  warehouse  rent,  when  they  are  demanded  of  him,  clumfl  to  retain 
them  upon  a  different  ground,  m.,  that  the  goods  are  his  own  propertj^ 
and  does  not  make  any  mention  of  the  Hen,  troyer  may  be  mamtimed 
against  him,  without  eyidence  of  a  tender  haying  been  made  to  him  in 
respect  of  his  lien.(z)  A  lord  of  a  manor  seized  a  beast  as  an  estraj,(fl) 
ana  kept  it  for  some  time  after  haying  proclaimed  it ;  the  owner  afie^ 

wards,  and  within  the  year,  claimed  it,  and  brought  trorer, 
[*1890]  without  hayinff  first  tenaered  a  satisfaction  for  the  keeping  *of 

it ;  and  for  the  want  of  this  it  was  holden,  that  the  aetioD 
would  not  lie.  But  if  a  horse  be  distrained  in  order  to  compel  an  ^ 
pearance  in  a  hundred  court,(ft)  after  appearance  the  plaintiff  cannot 

Justify  detaining  the  horse,  until  his  keep  is  paid  for.  Where  a  person 
las  a  simple  lien  on  goods,  he  cannot  sell  and  dispose  of  them;  but  if 
he  has  a  special  property  in  those  ffoods  in  trust  for  another,  snbjeet  to 
a  claim  of  his  own,  in  such  case,  the  party  may  sell  in  order  to  zepaf 
himself,  (c)  A  party  cannot  acquire  a  lien  by  nis  wrongiiil  act.(^  il 
the  defendant  is  to  be  considered  as  a  mere  wrongHioer,(^)  it  is  oot 
necessary  for  the  plaintiff  to  tender  him  an  indemnification  for  expenses 
which  haye  been  incurred  by  him  in  order  to  obtain  a  wrongful  pones- 
sion  ;  so  no  formal  tender  is  necessary(/)  where  the  defendant  is  not 
in  a  situation  to  deliyer  up  the  goods.(f) 

Property  held  by  a  party  in  riffht  of  a  lien  cannot  be  taken  in  cxeoj- 
tion ;  for  a  lien  is  a  personal  rieht,  and  continues  only  so  long  as  bm 
possessor  holds  the  goods ;  and  the  sheriff  cannot  sell  an  interest  of  tbis 
description,  which  is  a  mere  personal  interest  in  the  goods.(;) 

JEvidenee. 

In  order  to  maintain  this  action,  the  plaintiff  must  prove : 

(f )  Boardman  y.  SiU,  1  Oampb.  410,  n^  Lord  SUmhonmgh^  C.  J.,  cited  by  Wiie,  U 
in  Dirkt  y.  Riehard$,  4  M.  &  Or.  676  ;  6  Scott's  N.  R.  534. 
(a\  Taylor  y.  Jamety  2  Rol.  Abr.  92,  (M.)  pi.  3. 
M  Lenton  y.  Cook^  H.  9  Geo.  II.,  Ball.  N.  P.  46. 
(c)  Per  ffolroydj  J.,  Catmove  y.  Prwott^  6  B.  A  A.  78. 

(a)  OriffUha  y.  Hyde^  Dorset  Sam.  Ass.  1809,  Lawrmce^  J.  .». 

U)  Ltmpriere  y.  Pathy,  2  T.  R.  485.         (/)  J<mM  y.  CUff,  1  Or.  &  M.  540;  STyr.  5<6. 
\g)  Ltgg  y.  Evant^  6  M.  J^  W.  36. 

(1)  It  seems,  that  the  same  rale  holds  where  the  defendant  has  mcarred  an  ^^P^*?^ 
respect  of  the  plain tiflTs  goods,  withoat  an  authority  from  the  plaintitF.  ^^  p  j  4 
v>oody  Str.  661;  which  case,  however,  was  denied  to  be  law  by  ^^^'^  ^""-^  ^'rf 
Burr.  2218.  Where  possession  has  been  obtained  by  a  misrepresentation  on  ^*^J^ 
the  defendant,  he  cannot  set  up  a  lien,  to  which  he  might  otherwise  have  been  enuuf«- 
Madden  y.  Kemp$Ur,  1  Campb.  12. 
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1.  Property  and  right  of  possession  in  himself  in  the  goods  in  ques- 
tion. (1) 

2.  The  nature  and  value  of  the  goods. 
S.  A  conyersion. 

In  general  this  is  the  only  proof  requisite  ;(&)  for  it  is  not  necessary 
to  proTO  the  manner  in  which  the  goods  came  to  the  hands  of  the  do- 
f endant,  that  being  matter  of  inducement  only.  In  trover  for  a  deben* 
tare,(t)  the  plaintiff  must  prove  the  number  of  the  debenture  as  laid  in 
the  declaration,  and  the  exact  sum  to  a  farthing,  or  he  will 
^be  nonsuited,  but  he  need  not  set  out  the  number  (any  more  [*1891] 
than  the  date  of  a  bond,(i)  for  which  trover  is  brought ;)  for 
the  plaintiff,  not  being  possessed  of  the  debenture,  may  not  know  the 
number,  and  if  he  should  mistake  in  the  number,  he  must  fail  in  the 
action.  In  trover  for  a  bond,(2)  the  plaintiff  will  be  permitted  to  give 
parol  evidence  of  the  contents,  although  he  has  not  given  the  defendant 
notice  to  produce  the  instrument  itself;  and  although  defendant  offers 
to  produce  the  instrument,  plaintiff  is  not  bound  to  put  it  in.  So  in 
trover  for  the  certificate  of  a  ship's  repstrjJm)  the  certificate  may  be 
proved  to  have  been  granted  to  the  plaintiff  oy  the  production  of  the 
registry,  from  which  it  was  copied,  though  notice  has  not  been  given  to 
the  defendant  to  produce  the  certificate  itself.(2)  In  these  cases  the 
nature  of  the  action  is  sufficient  notice  to  the  defendant  of  the  subject 
of  inquiry.  In  trover  for  a  ship,(n)  the  mere  fact  of  possession  as 
owner  is  sufficient  primd  facie  evidence  of  ownership,  without  the  aid 
of  any  documentary  proof  of  title,  as  the  bill  of  sale  or  ship's  register, 
until  such  further  evidence  is  rendered  necessary  in  consequence  of  the 
adduction  of  some  contrary  proof  on  the  other  side.(3)  To  determine 
what  evidence  will  be  sufficient  to  prove  a  conversion  in  the  defendant, 
it  must  be  known  in  what  manner  the  goods  came  to  his  hands  \{p)  for 

(h)  Boll.  N.  P.  33. 

(f)  Per  Holt,  C.  J.,  London  Sitt.  A.  D.  1707;  Bull.  N.  P.  37. 
(k)  Wilton  T.  Ohambertf  Gro.  Gar.  262. 

h)  Saw  T.  HM,  14  Bast,  274;  and  see  1  Gampb.  144,  and  WhUshead  y.  Seottt  I  U,  k 
Bob.  2. 

(m)  Bueher  ▼.  Jarraij  3  Bos.  k  Pal.  143. 

(n)  Robertson  v.  Frtnehy  4  East,  130.    See  also  SitUcn  v.  Buek^  2  Tannt.  302. 

\o)  Per  Cur.  in  Brwn  y.  Roe^  1  Sidf.  264. 

(1)  Possession  \e  prima  faeU  evidence  of  title.  Pmkham  t.  Gear,  3  N.  H.  B.  484.  Tan>- 
ner  t.  AUison,  3  Dana,  424.  Trorer  lies  against  a  stranger  on  a  mere  prior  possession, 
obtained  by  a  purchaser  under  a  yoid  execution.    Duncan  v.  Spear ^  11  Wend.  64. 

(2)  "Where  a  written  instrument  is  to  be  used  as  a  medium  of  proof,  by  which  a  claim 
to  a  demand  arising  out  of  the  instrument  is  to  be  supported,  there  I  admit  the  instru- 
ment itself  must  be  produced,  or  notice  to  produce  it  must  have  been  given  to  the  de- 
fendant, before  any  evidence  of  its  contents  can  be  received;  but  this  being  an  action  of 
trover  fbr  the  certificate  of  registry  itself,  I  can  see  no  sound  reason  why  evidence  should 
not  be  admitted  of  the  existence  of  the  certificate,  in  the  same  manner  as  evidence  of  a 
picture,  or  other  specific  thing,  is  constantly  admitted  where  it  is  sought  to  be  recovered 
in  the  same  form  of  action."    Per  Rooke,  J.,  3  Bos.  k  Pul.  146. 

(3)  Entries  in  the  custom-house  books  of  the  port  of  London,  and  of  the  out-port  to 
which  a  ship  belongs,  stating  that  she  was  transferred  to  A.  by  B.,  the  original  owner, 
was  holden  not  sufficient  evidence  to  prove  that  A.  was  liable  as  registered  owner,  there 
not  being  any  proof  to  connect  A.  with  the  entries.  JPraeer  v.  Hopkine  and  another,  2 
Gampb.  170.  See  also  Tinkler  v.  Walpok,  14  Bast,  226;  Smith  v.  ^e,  3  Gampb.  456; 
Strother  v.  WiUan,  4  Gampb.  24. 
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if  ibey  came  to  his  hands  by  deliyery,  finding,  or  baibnent;,  an  aetoa. 
demand  and  refusal  onght  to  be  proved ;  but  proof  of  a  tordoQB  taking 
will  supersede  the  necessity  of  proving  a  demand  and  refosal ;  f<nr  where 

the  taking  is  unlawful,  it  is  of  itself  a  convenion  ;(1)  so  like- 
["^1892]   wise,  if  an  ^actual  conversion  be  proved,  it  is  notneoenary  to 

prove  a  demand  and  refusal.(p)(2)    A  mere  noa^delivMy  of 
goods,  which  have  been  placed  in  the  defendant's  hands  for  a  specific 
purpose,  will  not  amoimt  to  a  tortious  converakm.     Hence,(9)  where 
goods  have  been  delivered  to  a  manufacturer,  in  order  that  he  may  do 
something  to  the  goods  in  the  course  of  his  business,  and  thea  retoni 
them ;  if  the  manufacturer,  upon  being  applied  to  for  the  gooda,  merely 
makes  excuses  for  not  having  returned  them,  and  does  not  abaolBtely 
refuse  to  deliver  them,  trover  cannot  be  maintained :  the  premier  r^nedy 
is  an  action  of  assumpsit  for  non-performance  of  the  contract.     Where 
plaintiffs  sold  goods  to  T.,  who  paid  for  them,  and  was  to  take  them 
away,  but  defendant  becoming  possessed  of  the  place  in  which  tlie  g06(k 
were  deposited,  plaintiffs'  attorney,  accompaniea  by  T.,  demanded  thea 
of  defendant,  telling  him  that  they  belonged  to  plaint^  and  that  thej 
had  sold  them  to  T. ;  to  which  defendant  answered  that  he  woidd  sot 
deliver  them  to  any  person  whatsoever;  and  afterwards  plaintiff  repaid 
the  money  to  T.  and  brought  trover  aninst  defmdant :  it  was  hoUeii,(r) 
that  this  demand  and  refusal  were  sulicient  evidence  of  a  conveFsioB  te 
support  the  action,  and  that  a  new  demand  by  the  plaintifE^  after  they 
had  repaid  the  money  to  T.,  was  not  necessary,    A  bailee  can  never 
be  in  a  better  situation  than  the  bailor.    If  the  bailor  has  no  title^  the 
bailee  can  have  none.    Hence,  where  the  cmtain  of  «  shq>,  who  had 
taken  goods  on  freight  and  claimed  to  have  alien  upon  tkem, delivered 
them  to  a  bailee ;  and  the  real  owner  demanded  them  of  the  tnulee,  who 
refused  to  deliver  them  without  the  directions  of  the  bulor:  it  was 
holden,(>)  that  the  bailor  not  having  any  lien,  the  refusal  by  the  bailee 
was  sufficient  evidence  of  a  conversion.     Qoods  consigned  to  A^  upon 
their  arrival  are  landed  on  the  defendant's  wharf ;  the  plaintiff  in  an 
action  of  trover,  may  prove  his  title  by  parol,  although  the  bill  of  lading 
which  has  been  indorsed  to  him  cannot  be  received  in  evidence  for  wast 
of  a  stamp.(£)    A  trader,  on  the  eve  of  bankruptcy,  made  a  cdhtsiTe 
sale  of  his  goods  to  A.    It  was  holden,  that  the  assignees  could  not 
maintain  trover  for  the  goods  against  A.,  without  proving  a  demand  and 
refnsaLfu)  But  the  sale  of  a  ship,  which  was  afterwards  lost  at  sea,  made 
by  the  aefendant,  who  claimed  under  a  defective  convOTance  from  a 
trader  before  his  bankruptcy,  has  been  holden  to  be  a  sufficient  confer- 
sion  so  as  to  enable  the  assignees  to  maintain  trover,  without  j^oving  a 


(p)  Foradiek  t.  Collim,  1  Stark.  N.  P.  C.  1Y3,  Lord  BUenbarov^K,  0.  J. 
(g)  Severin  v.  Kq>pelj  4  Esp.  N.  P.  0.  157,  Lord  BtUnborovgh^  C.  J. 


(rj  Pattiwn  r.  Robwuonj  6  M.  k  8.  105. 


WiUan  v.  AnderUm^  I  B.  k  Ad.  450:  8e«  CatteraU  T.  JToitywi,  3  Q.  B.  810;  tG.k 
D.  545. 

(0  Davit  T.  Reynold$,  1  Stark.  N.  P.  0.  115.  («)  Jfixtm  v.  JaUam^  3  H.  Bl.  135. 


(1)  Se( 

(2)  Se< 
riffhts  of 


See  DaviM  T.  Fleming^  1  M'Oord,  213.    Janet  y.  Dugmi^  lb.  428. 
See  Newtum  v.  Newaumy  1  Leigh,  86.    Any  act  of  owneral^p  inconsisteBt  witb  tlx 
rights  of  others,  is  a  conversion.     Carraway  y.  Burhiuik,  1  Devereux,  306. 
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deiBand  bsA  TfAmalM}    N.  The  deSondant  sold  the  ship  by  publio 
AUOtKm,  and  afterwards  assigned  it  to  the  vendees^  who  sent  her  to  sea» 
JL,  d^BMmd  and  refusal  is  only  eyidenoe  to  induce  a  jury  to 
^presume  a  eonyersion;(y)  and,  tberefore,  if  the  lurr  find  a  [*1893] 
Bpeoial  verdict,  that  there  was  a  demand  and  refusal,  the  court 
ettonoi  adjudge  it  to  be  a  conTefr8ion.(l)    A  draaand  and  refusal  is  not 
eviideiu3e  of  a  eoayersion,(s)  where  it  is  apnarent  that  the  defendant  baa 
not  been  guilty  of  a  conversion  :(2)  as  in  tae  case  of  the  defendant  hav- 
ing 4^ttt  down  the  trees  of  the  plaintiff,  and  left  them  lying  in  the  plain- 
tiff'a  ground ;  for  in  such  case  it  is  clear  that  there  has  not  been  any 
conversion  if  they  continue  there*    If  A.,  into  whose  possession  goocb 
liappeu  to  come,  being  ignorant  that  B.  is  the  real  owner,  refuses  to 
deliver  them  to.B.,  until  he  proves  that  he  is  the  real  owner;  such 
qualified  refiisal  is  not  evidence  of  a  conversion.(a)    In  order  to  make 
a  demand  and  refusal  sufficient  evidence  of  a  conversion,  the  party, 
wben  he  refuses,  must  have  it  in  his  power  to  deliver  up  or  to  detam  the 
article  demanded.     Hence,  where  in  trover  for  a  deed,(()  the  evidence 
^was,  that  when  the  deed  was  demanded  from  the  defendant,  he  said  he 
would  not  deliver  it  up,  but  that  it  was  in  the  hands  of  his  attorney, 
who  had  a  lien  upcm  it.    This  was  ludden  insufficient.    In  trover  against 
a  carrier,  a  refusal  to  deliver  is  not  evidence  of  a  conversion,  if  it  ap- 
pear8(o)  that  the  goods  have  been  lost  through  negligence ;  but  if  that 
does  not  appear,  or  if  the  carrier  had  the  goods  in  his  custody  when  he 
refused  to  deliver  them,  it  is  ffood  evidence  of  a  conversion.(a)(3)    But 
he  may  give  in  evidence  the  detaining  of  the  goods  for  his  hire.(6)    So 

(z)  Bloxam  r.  Euhhard^  S  Efist,  40T.         (y)  Per  Sir  E,  Coke,  0.  J.,  10  Rep.  5^  b.  57. 

( j)  Per  Cur.y  2  Mod.  245. 

(a)  Oreea  y.  J>unn,  3  Campb.  216,  n.,  Lord  ElUnhcrciughy  0.  J.  See  alBO  to  the  Bsme 
effect,  diet,  per  Coke^  C.  J.,  2  Bulst.,  312,  antt^  p.  1370,  and  Lord  Ktoyon^  G.  J.,  in  Solo^ 
men  T.  Vawetf  1  Esp.  K.  P.  0.  83. 

S  Smith  y.  Young,  I  Gamp.  439. 
AfUfn»f  Saik.  655;  iioit  t.  Joknton^  5  Bvv.  2825;  Kk-kman  y.  Bar^mvu,  amUf  p. 
432. 

(d)  Salk.  655;  DeweU  y.  Maxon,  I  Tannt.  391,  S.  P. 

(e)  Skwtier  y.  Up^hoM,  2  Lord  RajiD.  752«  The  ease  of  the  ExUer  Carrier,  cited  bj 
JSoUf  0.  J.,  in  Tork$  y.  Qrenaughf  Lord  Bayin.  867. 

(1)  Demand  and  refusal  are  neceesaij  onlj  where  defendant  came  into  possession 
laifflittf.  Batet  y.  ConkUngf  10  Wend.  389.  A  tortious  taking  is  proof  of  conyersioni 
as  wbeie  the  goods  are  attached  as  the  property  of  a  third  person.  Woodhtrif  r.  Xof^, 
8  Pick.  543.  An  admission  that  the  property  claimed  came  to  defendant's  possession 
and  that  he  sold  it  and  receiyed  the  money,  is  eyidence  of  conyersion,  withoat  demand 
and  refusal.  Everei  y.  Coffin,  6  Wend.  603.  Actual  conversion  diq>enses  with  the  neces- 
sity of  demand.  JeweU  y.  Partridge,  3  Fairf.  243.  If  there  is  eyidence  of  conyersion« 
though  slight,  the  jury  are  the  judges  of  its  sufficiency.  Hairger  y.  M^Maint,  4  Watts, 
418.  Where  the  conyersion  is  alleged  to  haye  been  by  defendant  and  a  third  person,  on 
whom  the  writ  was  not  senred,  the  action  is  sustained  by  proof  of  conyersion  by  defen- 
dant ftbne.    Barron  y.  Davit,  4  N.  H.  R.  338. 

(2)  Although  a  mere  refusal  to  deliyer  goods  to  the  jitamiiff  may  not  amount  to  a 
wroDgfal  conyersion,  yet,  if  the  defbndant  ^  retained  them  on  the  ground  of  haying  a 
specUd  property  adyerse  to  the  general  property  of  the  plaintiff,  it  is  sufficient.  Jaeob^ 
y.  Lamatl,  6  8. 4k  B.  305.  3ee  WtM  y.  Potter,  2  Hason,  77.  BatcUff  y.  Vanee^  2  Bep. 
God.  Gt  241. 

(3)  ''If  a  carrier  says  he  has  the  goods  in  his  warehouse  and  refuses  to  deliyer  them, 
that  will  be  eyidence  of  a  conyersion,  and  troyer  may  be  maintained,  but  not  for  a  bare 
non-deliyery,  without  any  such  refusal."  Per  Lord  EUeaborottgh,  G.  J.,  in  Severin  y. 
Keppd^  4  Esp.  N.  P.  0. 167.    Packard  y.  Qetman,  6  Gow.  757. 

VOL. 


1898  TBOVBR. 

he  may  gire  in  evidence,  that  the  ffoodfl  were  stolen ;(/)  for  then  lie  is 
not  guilty  of  a  conyersion,  though  ne  will  he  liable  in  an  aetion  on  the 
case  to  make  compensation  for  the  loss  of  the  goods.  If  A.  sends  goods 
by  B.j{a)  a  common  carrier,  to  be  delivered  to  C,  proof  that  B.  sswrted 
he  had  delivered  the  goods  to  0.,  whereas  in  timth  G.  hsd  never  re- 
ceived them,  is  not  sufficient  evidence  of  a  conversion  to  support  trofv 
against  B.     So  in  trover  for  a  horse  in  an  innkeeper's  poeeeesionf 

refiisal  is  not  a  conversion,  or  evidence  of  a  converBion,  unless 
[*1894]  the  plaintiff  tender  a  snm  sufficient  ^or  the  keep  of  the  horse, 

and  the  jury  is  to  judge  of  the  sufficiency  of  the  tender.(i)(l) 

(/)  Oeorgs  V.  Wifbum^  I  Rol.  Abr.  6,  (L.)  pi.  4. 

{g)  Atiertol  Y.  Bnanty  I  Gamp.  409,  ^lenbortntffh^  C.  J. 

(h)  iifiMi.,  t  Show.  161,  per  AbriA,  0.  J. 

(1)  "  If  ft  man  bring  bis  hone  to  an  inn,  and  leave  him  there  in  the  itable  without 
any  special  agreement  as  to  what  he  is  to  pajr,  the  innkeeper  is  not  boand  to  delirer  tiM 
horse  nntil  the  owner  has  defrayed  his  charge  for  the  horse;  bnt  he  may  fsstifytlted^ 
tainor  of  the  horse  for  his  food  and  keeping;  and  after  the  horse  has  eaten  iimichu 
be  is  worth,  the  innkeeper  upon  a  reasonable  appraisement,  may  sell  him,  and  it  is  i  good 
sale  in  law.    But  if  there  be  a  special  agreement,  that  the  owner  of  the  bone  sbAllpij 
a  certain  snm  for  the  keep,  in  that  ease,  althoogfa  the  horse  cat  out  double  hii  price,  the 
innkeeper  cannot  sell  him."    Per  I^tpkam^  G.  J.,  TeW.  67.    Bnt  see  Ckaat  t.  Wtumn, 
M  stqy.y  anttj  1388,  and  Judton  ▼.  Ethendgty  anit^  1389;  and  see  ^]mo  JmtiJtsU^ 
Str.  556,  where  it  was  b olden,  that  an  innkeeper  cannot  sell  the  horse  of  his  guest,  ex- 
cept in  the  City  of  London.    Bee  Thompson  t.  Zocy,  ante^  1386.    In  /oAmps  t.JW, 
8  Stark.  N.  P.  0.  172,  where  A.,  under  the  color  of  a  legal  proceediag,  having  wnng- 
faXLj  seised  the  horse  of  B.,  took  it  to  an  inn,  where  it  was  kept  for  sereral  ds/s.  ili> 
landlord  refused  to  deliver  up  the  horse  to  B.,  upon  a  demand  made  soon  after  llKa^ 
livery  to  him ;  but  a  few  days  afterwards  oflbred  to  give  up  the  horse  to  B.  on  bong  pud 
ten  shillings  for  the  keep.    The  chief  justice  was  of  opinion,  that  if  the  landkird  biw, 
at  the  time  the  horse  was  delivered  into  his  custody,  that  A.  was  not  the  oner  of  tbe 
property,  but  a  mere  wrongdoer,  he  made  himself  a  party  to  the  wrongful  actofl^**d 
could  not  insist  on  any  recompense  for  keeping  the  horse;  and  this  being kft^^J^'^i 
they  found  for  B.,  the  plaintiff. 

▲  demand  and  refusal  after  suit  bronght,  is  not  evidence  of  a  eonvenioiu  Stomt. 
LivinjftUm,  6  Johns.  Rep.  44. 

An  admission  by  the  defendant,  that  he  had  the  goods,  and  lost  them,  ii  nfldnt  en- 
dence  of  a  conversion.  If  the  defendant  has  sold  the  goods,  a  demand  of  payment  m 
infficient  demand.    La  Place  v.  Aupoix^  I  Johns.  Cas.  406.  ^^ 

A  promise  to  return  goods,  and  a  failure  to  do  so,  is  evidence  of  a  conTeisioB.  l^ 
▼.  Mother^  8  Johns.  Rep.  446.  See  IngalU  v.  Lord,  1  Cowen,  240.  The  genenl  m  a 
trover  is,  that  the  value  of  the  article  at  the  time  of  the  conversion,  with  mteref^wr"' 
the  measure  of  damages.  Kennedy  v.  WkUwell,  4  Pick.  466.  In  Wettw,  Blad^  i^^^ 
83^}  it  is  said  that  "  if  the  chattel  be  not  of  a  fixed  or  determinate  value,  its  worO^tt  tae 
time  of  conversion  is  not  the  rule  of  damages;  but  they  may  be  enhanced  aeconu^^ 
the  Increased  value  of  the  chattel  subsequent  to  that  time."  See  LyU  v.  Beker^  5  Diiffl' 
467  i  IngereoU  v.  Van  Bokkelin,  7  Cowen,  670.  See  further,  as  to  the  dsmagei  in^«J 
Jaeohy  v.  Lauetatt,  6  S.  ft  R.  300 :  Dmnu  v.  Barhtr,  Id.  420 ;  Berry  v.  F«U^> »  ** 
R.  81;  M'DowtU  v.  Murdoch,  1  Nott  k  M*Cord,  237.  The  value  of  the  goods,  with  mww 
ftom  the  conversion,  is  the  ordinary  value  of  damages,  but  the  jury  may  go  beyow 
Baiger  v.  M^Maine,  4  Watts,  418  ;  Bfindt  r,  Terry,  Walker,  80.  Or  ycariy  wei « * 
slave.  Texada  v.  Camp,  Id.  160.  In  trover  for  bonds,  it  is  the  amount  which  majw 
recovered  on  them.  Bomiy  v.  Romig,  2  Rawle,  241.  In  trover  for  a  note,  the joiyi^"^ 
confined  to  principal  and  interest,  if  there  has  been  outrage  in  the  ^^°fi>>^'^5?^^Ls 
oppression  in  the  detention.  Taylor  v.  Morgan,  3  Watts,  333.  The  measure  of  oasw^ 
is  plaintiff's  interest  in  the  chattel  converted.  LtnvilU  v.  Black,  6  Dana,  ^^^'J^^ 
a  mere  truetee  may  recover  the  flill  value.  Heiteum  v.  liewtum,  1  Leigh,  86.  Whew  ^ 
takes  trees  and  saws  them  into  boards,  trover  lies,  and  the  measure  of  ^^'^^'^  ;^ 
value  of  the  boards.  Baker  v.  Wheeler,  8  Wend.  606.  Where  plaintiff  had  f^"^*^ 
an  action  against  a  third  person  for  his  goods,  sold  by  defendant  to  such  ^^'^.I^^tL. 
is  no  bar  to  trover  against  defendant  for  the  same  goods,  although  it  might  go  m  ai"r 
tion  of  damages.    Barron  Y.  Davie,  4  N.  H.  R.  338. 
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Hut  if  A.  put  a  horse  to  pasture  with  B.,  and  agree  to  pay  him  a  cer- 
tain sum  per  week  as  long  as  he  remains  at  pasture,  and  afterwards 
sell  him  to  C,  who  brings  trover  against  B.,  B.  cannot  detain  the  horse 
against  0.,  the  purchaser,  until  he  be  paid,  but  must  hare  recourse  to 
Ids  action  against  A.(t)  Where  bills  of  exchange  were  delivered  by  a 
trader,  in  contemplation  of  bankruptcy,  to  a  creditor,  with  a  view  of 
giving  him  a  preference,  and  the  amount  due  on  the  bills  was  received 
by  him  after  the  bankruptcy ;  it  was  holden,(i)  that  the  receipt  of  the 
money  did  not  amount  to  a  conversion,  and  consequently  that  it  was 
necessary  to  prove  a  demand  of  the  bills  and  a  refusal.  The  vendor  of 
a  quantity  of  tin,  shipped  the  same  on  board  a  ship  to  Leghorn,  by  the 
orders  of  the  vendee ;  and  the  captain,  by  his  bill  of  lading,  undertook 
to  deliver  the  tin  to  an  individual  at  Legnom ;  the  tin,  being  heavy,  was 

E laced  at  the  bottom  of  the  hold,  with  other  goods  over  it ;  the  vendee 
aving  become  bankrupt,  the  vendor  required  the  captain  to  deliver  the 
tin,  but  did  not  tender  the  freight,  or  offer  to  make  any  compensation 
to  him  for  the  trouble  of  unloading  the  vessel.  The  captain 
refused,  alleging,  that  he  signed  a  bul  of  lading  to  deliver  *the  [*1895] 
tin  to  another  person;  and  that  he  would  not  deliver  it  to 
plaintiff;  it  was  holden,(n  that  this  was  presumptive  evidence  of  a  con- 
version; for  the  captain  nad  dispensed  with  the  tender. 

In  trover  against  several  defendants,  all  cannot  be  found  guilty  on 
the  same  count,  without  proof  of  a  joint  conversion  by  alL(mVl)  JPos- 
session  ought  to  be  proved  in  the  aefendant  himself  J[n)  for  aelivery  to 
a  servant  is  not  sufficient,  if  the  goods  do  not  come  to  the  hands  of  the 
defendant,  unless  the  servant  be  employed  by  his  master  to  receive 
goods  for  him,  and  the  goods  are  delivered  in  the  way  of  his  trade;  as 
if  a  pawn  be  delivered  to  a  pawnbroker's  8ervant.(o)  In  trover  against 
defendant  for  not  delivering  some  wine  deposited  with  her  as  a  security 
for  an  advance  of  money ;  it  was  holden,(j7)  that  it  was  not  sufficient 
evidence  of  a  conversion,  to  show  that  her  son  who  acted  as  her  general 
agent,  refused  to  give  it  up;  and  that  it  was  necessary  to  prove  that 
such  agent  acted  under  a  special  direction,  in  order  to  make  the  defen- 
dant liable  as  a  wrong-doer. 

Of  Staying  the  Proceedings. 

Formerly,  if  the  defendant  was  desirous  of  staying  the  proceedings 
against  him,  by  bringing  the  subject-matter  of  the  action  into  court, 
and  undertaking  to  pay  the  costs  incurred,  the  court  refused  to  listen 
to  the  application,(})  unless  the  action  was  brought  for  money,(r)  ob- 

(t)  Chapman  Y.Allen,  Gro.  Car.  271,  recognized  in  Jaekton  v.  CfummitUj  6U.  kW.  342, 
anUf  p.  1389.    But  see  Chase  v.  Weitmortj  6  M.  A  S.  180. 

(k)  Janes  r,  Fbrt,  9  B.  &  0.  764. 

\l)  Thompson  Y.  TraU^  6  B.  &  0.  36. 

(m)  Nicoll  ▼.  Qlennis  and  others^  1  M.  &  S.  688. 

(n)  Bull.  K.  P.  44.  (o)  Jona  y.  EaH,  Salk.  441. 

Xp)  Pothonier  t.  Dawson^  Holt's  K.  P.  C  383. 

(qy  Salk.  697;  Bowmffion  y.  Parry^  Sir.  822;  Olivant  y.  Fermmuj  Sir.  1191;  1  WUs. 
33,  8,  C. ;  Harding  y.  Wilkin^  Say.  120. 

(r)  Anon,,  Str.  142. 

(l;  See  ante,  p.  1377,  note  (1). 
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Senriii^  tkst  they  Iiad  not  any  wardioiue  for  the  pnx^pose.  But  of 
jeara  it  has  been  nsaal  to  grant  applications  of  this  kmd,  when  a  proper 
case  has  been  brought  before  the  court.(«Xl)  ^^  ^^^  where  it  appeaza 
that  the  goods  are  altered,  and  oi  less  Talne  than  they  were  wliea 
taken.(e)(2)  Where  the  goods  are  ponderovs,  the  court  will  grant  a 
role  to  show  canse^  why,  on  the  dehvery  of  the  goods  to  the  pTahiftiS^ 
and  on  payment  of  oosta,  the  proceedings  should  not  be  8tayed*(«) 

Damages. 

In  troTer  for  a  bill  of  exohaa^,  the  daaM^ges  are  to  be  oalovlatod 
accord^g  to  the  amount  of  the  pnneipal  and  intereflt  due  upon,  tktt  bill 
at  the  time  of  the  convenHon.(xX8)    In  troTer  for  ananstamped 
[^1896]  ^guarantee  mutilated  by  the  aefendant^  the  plaintiff'  is  enti- 
tled to  such  damages  as  ke  might  haTe  reeowed  in  an  aelioii 
on  the  guarantee.(y) 

By  sUt.  8  &  4  Will  lY.  e.  42,  s.  29,  in  aU  aotioos  of  tro^w,  the 
jury,  on  the  trial  of  any  issue^  or  on  any  inquisition  of  damages,  may, 
if  they  shall  think  fit,  gi?e  damages  in  the  nature  of  interest  oyer  and 
aboTe  the  yalne  of  the  goods  at  the  time  ef  the  oonyersion.    Wh6re,(s) 
after  an  act  of  bankruptcy,  a  sheriff  semes  and  sdJs  goods,  in  trofsr 
by  the  assignees,  the  jury  amr  deduct,  in  their  estimate  of  damages, 
the  expenses  of  the  sale.     Where  the  owner  of  aiUjoining  land  had 
workea  coal*mines  within  the  land  of  the  jAaintiff;  it  was  heklea,(s) 
that  the  plaintiff  being  entitled  to  the  coals  as  chattda,  the  proper  es- 
timate of  damages  was  the  Talua  of  the  coals  when  ffotten,  witheot 
deducting  the  expense  of  getting  them.    Defendant,(o)  a  shflR^  who 
held  ffooos  taken  in  execution,  dehyered  than  to  the  plaintifi,  asocnees 
of  a  banbrupt,  after  an  action  of  troyer  had  been  eommenoed  by  mem: 
the  plaintiffs  accepted  the  goods  withomt  condition :  it  was  holden,  that 
dbey  could  not  recoyer  in  the  actien  amre  than  nominal  dsaagos*,  tit 
all  eyents,  not  without  alleging  special  matter  in  the  dedarataon. 

{$)  Per  Lord  £«iy<m,  0.  J.,  7  T.  R.  54 ;  Bwer9rdr.Lalkhmy,  Biifi.  H.  P.  4S. 

(t)  Moydm  ▼.  Batty,  Bftniee»  384 ;  lUhtr  r.  Frm^ey  3  Burr.  laSS. 

(u)  Cooke  Y.  HolgaU,  0.  B.,  Barnes,  281,  ed.  4to;  WaiU  r.  PAypt,  B.  B^  K  Y  Geo.  HL, 
Bull.  N.  P.  49. 

[x)  Mercer  ▼.  Jonee,  3  Oampb.  477. 

[y)  M'Leod  ▼.  itQhu,  2  H.  4  Or.  828;  2  Scott's  N.  R.  604. 

[z)  Clarke  v.  NieKohon,  1  Gr.  M.  &  R.  724 ;  5  Trr.  233. 

a)  Marim  T.  P^^rtnr,  6  M.  A  W.  881,  reoogslsed  in  W9d  t.  HoU^  8  SL  a  W.  872,  flitt, 
p.  1353 ;  and  see  Morgan  r.  PioweU,  3  Q.  B.  278;  2  CL  4  IX  721. 

(b)  Moon  y.  Raphael,  2  Bingh.  N.  0.  310. 


>.i; 


(1)  See  PkHurmg  ▼.  TmaU,  7  T.  R.  53,  where  this  dootrlBe  WM  eiteaded  to  trMpui 

for  taking  goods. 

(2^  And  an  application  of  this  Und  was  refbsed  on  the  ground  that  the  pUmtiff  vai 
entitled  to  recover  damages  for  the  use  as  well  as  the  deterioration  of  the  goods.  A*<- 
well  T.  Wendover,  1  Johns.  Rep.  65.  See  also  Wikon  T.  Contru,  2  Id.  280,  tibat  the  jaj 
mej  gi^o  interest  from  the  time  of  the  conyecsion  hy  way  of  damages.  In  Jb^fen  r. 
CronZie,  4  Greenl.  274,  which  was  an  sctlon  of  troyer  for  a  bond,  the  defeodant  on  tin 
trial,  tendered  the  bond  to  the  plaintiff  in  mitigation  of  damages,  but  the  judge  ruled 
that  the  plaintiff  was  not  bound  to  accept  it,  and  it  was  afterwards  held  that  the  pro- 
ceeding was  a  matter  of  discretion  with  tiie  judge  before  whom  the  tender  ia  made,  and 
that  it  could  not  be  demanded  as  a  right.  The  restoration  to  or  recoyery  of  the  property 
by  the  plaintiff,  goes  only  in  mitigation  of  damages.    ReffnoUU  y.  Skaier^  5  Cowen,  322. 

(3)  See  ante,  p.  1394,  note  (1). 
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Ooiti. 
On  the  8iibje<$tB  of  costs,  see  stat.  8  &  4  Yict  c.  24,  ante,  p.  38,  9. 

JudgmenL 

The  judgment  in  this  action  is  for  the  recovery  of  damaged  only,(<;)(l) 
a»iid  in  this  respect  it  differs  from  the  judgment  in  the  analogous  action 
of  detinue,  which  is  for  the  recovery  of.  the  good$  in  questiof^^  or  the 
v&ltie  thereof^  if  the  plaintiff  cannot  h<bve  the  goods.(2) 


♦CHAPTER   XLI.  [n397] 

USB  AND  OCCUPATION. 

FoUHSBLY  an  action  of  as8ump8it(a)  for  rent  arrear  upon  a  parol 
lease  for  years  could  not  have  been  maintained,  either  pending,(&)  or 
after  the  expiration  of  the  term,(e)  because  it  was  considered  as  a  real 
contract:  the  only  remedies  were  by  distress  or  action  of  debt.  But 
on  a  mere  promise  to  pay  a  sum  of  money,((2)  or  so  much  as  the  plain- 
tiff deserved  to  have,(e)  in  consideration  of  the  plaintiff's  permitting 
the  defendant  to  occupy  lands,  &c.,  an  action  of  assumpsit  might  have 
been  maintained  by  the  common  law.     In  this  case  the  objection  as  to 

Fe)  Kn^kt  ▼.  HoMrne,  Oro.  Blit.  ilS. 

la)  BrM  ▼.  Read,  Sir  W.  Jonm,  339;  Oro.  Gar.  343. 

[b]  1  Bol.  Abr.  7,  (O.)  pU  1. 

fe)  Ib.j  pi.  2.    See  also  Orun  y.  ffarrin^toi^  Hob.  284 ;  Hutt.  34.  5.  C. 

[d)  Dartnal  r.  Morgan^  Oro.  JTae.  598;  €ha]^n  T.  Soutkwkke^  1  Lev.  804;  Johuon  y. 
Jfajr,  3  Lev.  150.    Adjudged  on  demorrer. 

(e)  ifow  Y.  llfitrtfm^  1  LeY.  179;  ifwM  y.  Wdkmdy  Skin.  238}  242. 

(1)  The  yoiTj  may  go  beyond  the  Yalne  of  the  goods  in  the  damagee.  Hatg&r  y. 
if  jroMt,  4  Watts,  418 ;  Romig  y.  R9nigy  2  Bawle,  241 ;  Tajilor  Y.  Morgan^  3  Watts,  333 ; 
IngaUt  Y.  Lord^  1  Cowen,  240 ;  Bdker  y.  WhecUr^  8  Wend.  505 ;  Kennedy  y.  Strong^  14 
Joknt.  128 ;  W$H  Y.  WtHitwwih^  3  Oowen,  82  ;  DOtenhaeh  y.  Jeremy  7  Id.  994 ;  Brown  Y, 
Lm^  lb.  96 ;  Berry  Y.  Vmnttiit^  12  Serg.  k  B.  39}  Jaeoby  y.  lAHueaJt^  6  Id.  30.  In  troYer 
bj  one  having  a  Uen  on  goods,  against  another  who  has  eonverted  them  by  the  direction 
of  the  general  owner,  the  plaintiff  may  recover  the  amount  of  his  lien,  as  damages,  pro- 
▼idsd  the  value  of  the  goods  is  equal  to  or  exceeds  that  amount.  IngertoU  v.  Vma  BaP' 
heOim^  7  Gowen,  370. 

In  trover  for  a  promissory  note,  the  jury  are  not  confined  to  the  principal  of  the  note 
with  Interest,  but  may  give  damages  bevond  this  where  there  has  been  an  outrage  in 
the  taking,  or  vexation  or  oppression  in  the  detention.    Taylor  v.  Morgan,  3  Watts,  333. 

(2)  Recovery  in  trover  and  actual  satisfkction  changed  the  property  in  a  chattel,  so 
that  the  plaintiff  cannot  afterwMds  have  trover  against  another  for  the  same  chattel ; 
otherwise,  where  there  is  no  actual  satisfietction,  but  a  mere  commitment  in  execution. 
Osierhout  v.  Roberts^  8  Gowen,  43.  If  the  owner  of  goods  brings  an  action  of  trespass  or 
trover  against  one  who  has  sold  his  goods  wilhout  authority,  and  obtained  a  judgment 
eqnsl  to  the  value  of  the  goods,  the  right  of  property  is  changed  so  that  he  cannot  main* 
tain  an  action  afterwards  for  the  goods  against  the  vendee  of  the  defendant;  and  this, 
although  the  first  judgment  should  not  be  satisfied.    Monk  v.  PSbtr,  4  Bawle,  235. 
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the  contract  being  redl^  was  remoyed  by  conBidering  the  permissiai  to 
occupy  as  not  amonntinff  to  a  lease,  and  the  mere  promise  to  pajasom 
of  money  in  consideration  of  such  permission^  as  not  amoontiBg  to  a 
reseryation  of  rent.  In  order,  howeyer,  more  effectually  to  obTiatethe 
difficolties  which  occurred  in  the  recoyeir  of  rent,  where  the  demise 
was  not  by  deed,  it  was  enacted,  by  stat.  ll  Geo.  IE.  c.  19,  a.  14,  ^that 
landlords,  tcliere  the  agreement  is  not  hy  deed^  may  recoyer  a  reasoaable 
satisfaction  for  the  lands,  tenements,  or  hereditaments,  held  or  occupied 
by  the  defendant,  in  an  action  on  the  case,  for  the  use  and  occopation 
of  what  was  so  held  or  enjoyed;  and  if  in  eyidence  on  the  trial  of  sneli 
action,  any  parol  demise,  or  any  agreement  (not  being  by  deed)  whereoD 
a  certain  rent  was  resenred,  shall  appear,  the  plaintiff  in  such  action 
shall  not  therefore  be  nonsuited,  but  may  make  use  thereof  sb  an  eti- 
dence  of  the  quantum  of  the  damages  to  be  recoyered."  Under  tliii 
statute,(/)  a  landlord  who  has  rent  owing  to  him  is  allowed  to  recoTer^ 
not  the  rent,  but  an  equiyalent  f<Nr  the  rent,  a  reasonable  satisfaetioD 
for  the  use  and  occupation  of  the  premises,  which  haye  been  holdenand 
enjoyed  under  the  demise,  by  action  for  the  use  and  ocenpatioD:  aiid 

it  is  proyided  on  his  behalf,  that,  if  the  demise  be  produced 
[^1898]  against  him,  it  shall  not  *defeat  his  action,  as  it  wodd  kre 

done  before  the  statute ;  but  the  fixed  rent  shall  be  oaly  used 
as  a  me^um,  by  which  the  uncertain  damages  to  be  recoTered  in  tlui 
form  of  action  shall  be  liquidated.  A  reasonable  satisfaction  for  tbe 
use  and  occupation  is  the  thine  intended  to  be  giyen;  theformofaetioo 
marked  out  (bein^  enlarged  by  a  necessary  construction,  so  as  to  k 
allowed  to  be  maintained  without  an  express  promise,)  is  tie  proper 
form  in  which  such  reasonable  satisfaction  is  to  be  recoToed;  but  the 
reasonable  satisfaction  which  in  its  own  nature  must  apply  to  Bome^^^ 
specific  by  which  it  can  be  estimated,  being  here  giyen  for  nie  vA  occa- 
pation,  and  for  nothing  else,  it  is  a  remedy  which,  in  its  ownnataie,i8 
not  co-extensiye  with  a  contract  for  rent,  nor  does  it  seem  to  hare  beeu 
within  the  scope  and  puryiew  of  the  statute  to  make  this  remedy  (fi' 
extensiye  with  all  the  remedies  for  the  recoyery  of  rents  daimedtobe 
due  by  the  mere  force  of  the  contract  for  rent.  The  statute  meant  to 
proyide  an  easy  remedy  in  the  simple  cases  of  actual  oeeiipation,  leaf' 
inff  other  more  complicated  cases  to  their  ordinary  remedy. 

Since  this  statute,  the  action  for  use  and  occupation  has  been  resorted 
to  as  one  of  the  most  conyenient  remedies  for  the  recoyery  of  rent  a^ 
rear,  in  cases  to  which  the  statute  applies.  The  plaintiff  usoally  dedartf 
in  the  form  of  a  general  indebitatus  assumpsit.(l)  Hence  the  declara- 
tion is  yery  concise.  The  statute  proyides  a  remedy,  in  such  cases  oo^ 
where  the  agreement  is  not  by  deed:  but  it  has  been  holden,(;)^ben 
the  defendant  held  under  a  mere  agreement  for  a  lease,  which  did  sot 

(/)  Pep  Jirre,  0.  J.,  deUrering  the  opinion  of  the  court  hi  Jfmtk  ▼.  M^  ^  ^ 
Bl.  329.  ... 

(ff)  EOitft  ▼.  Roffen,  4  Bap.  N.  P.  C.  69,  JT^iyon,  0.  J.  j  JBamder  t.  UAtnu,  mB» 
Addi.  Gases,  76. 

(1)  As  to  the  action  of  debt  for  use  and  occupation,  eee  m^  tit  "^^"^{K^ 
has  been  held  that  assumpsit  would  lie  in  Pennsjlvania  for  the  use  and  oocopwu* 
lands  in  another  state.    Senwood  y.  Chunman^  3  S.  4  B.  602» 
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«moimt  to  an  aotual  demise,  tliat  the  plamti£f  might  maintain  an  action 
for  the  use  and  occupation,  although  such  agreement  was  by  deed.(l) 
A  corporation  aggregate  may  sue  in  assumpsit  for  use  and  occupatk>n,(A) 
"where  tenant  has  held  premises  under  them  without  deed,  and  previously 
paid  rent.  In  an  action  for  use  and  occupation  of  apartments 
in  the  ^plaintiff 's  house  during  half  a  year,(»)  it  appeared  that  [*l899j 
the  rent  was  claimed  in  consequence  of  the  defendant  having 
neglected  to  give  a  notice  to  quit:  the  defence  set  up  was,  that  the 
plaintiff,  after  the  defendant  had  quitted,  had  put  u^  a  bUl  at  the 
window:  but  Lord  Kenyon,  0.  J.,  expressed  an  opmion,  that  the 
defence  insisted  on  would  afford  no  answer  to  the  plaintiff's  action.  It 
was  for  the  benefit  of  the  defendant  that  the  apartments  should  be  let; 
nor  would  he  infer  from  the  circumstance  of  the  party's  endeavouring 
to  let  them,  that  the  contract  was  put  an  end  to;  that  there  must  be 
other  circumstances  to  show  it,  and  not  merely  an  act  of  so  equivocal 
a  kind.(A;)  That  as  the  plaintiff  had  proved  the  taking  the  premises, 
and  the  payment  of  the  rent,  it  was  incumbent  on  the  defendant  to  prove 
that  the  tenancy  was  detemdned,  by  express  evidence.  The  defendant 
thereupon  proved,  that  a  notice  to  quit  had  been  given,  in  which  the 
plaintiff  had  acquiesced,  and  obtained  a  verdict.  The  delivery  of  the 
keys  of  the  house  by  an  agent  of  the  tenant  to  a  female  servant  at  the 
house  of  the  landlord,  was  held(2)  by  Lord  Mlenboroughj  C.  J.,  not 
sufficient  to  prove  a  determination  of  the  tenancy,  the  female  servant 
not  having  been  called,  and  it  not  appearing  that  the  keys  had  ever 
reached  the  plaintiff  and  been  accepted  by  him.    A  tenancy  from  year 

(A)  Mayor  and  B.  of  Stafford  v.  TQl^  4  Bingh.  75,  reco^n^izing  Dtan  and  Chaptar  tf 
Bodu$Ur  r.  /Verce,  1  Campb.  466 ;  adopted  in  Beverly  Y.  The  Lmeolu  Oaa  Light  Comply  6 
A.  4e  E.  843,  anU^  p.  70.  (t)  Redpath  y.  RoberU,  3  Esp.  N.  P.  0.  285. 

(k)  This  doctrine  was  recognized  bv  Lord  EUenborough^  C.  J.,  in  MilU  v.  Botiomly, 
lOddlesez  Sittings  after  M.  T.  58  Geo.  III.,  B.  B. 

(l)  Borland  t.  BrtmUy,  I  Stark.  455. 

*■■  —         I  I -1.  .       .  I  II  ■  I  I       ■       I  I  !■  II  ..III.  I.  I  .  I        .  11. 

(1)'  Bj  Stat.  7^8  Vict  c.  76,  s.  4,  no  lease  in  writing  of  anj  freehold,  copjhold  or 
leasehold  land ;  or  surrender  in  writing  of  anj  f^ehold  or  leasehold  land,  shall  be  valid 
as  a  lease  or  surrender,  unless  the  same  shall  be  made  by  deed ;  but  any  agreement  in 
writing  to  l«t  or  surrender  any  such  land  shall  be  valid  and  take  effect  as  an  agreement 
to  execute  a  lease  or  surrender ;  and  the  person  who  shall  be  in  possession  of  the  land, 
in  pursuance  of  any  agreement  to  let,  may  from  payment  of  rent  or  other  circumstances, 
be  construed  to  be  a  tenant  from  year  to  year. 

Where  the  defendant  entered  on  the  premises,  under  an  agreement  to  purchase  them 
in  fee  at  Q've  dollars  per  acre,  and  after  occupying  them  several  years  refused  to  pay  the 
purchase-money  on  a  deed  being  tendered  to  him :  it  was  holden  that  the  relation  of 
landlord  and  tenant  did  not  exist,  and  that  an  action  for  use  and  occupation  would 
not  lie.  Smith  v.  Stewart,  6  Johns.  Bep.  46 ;  Van  Neee,  J.,  dissented.  8.  P.  Bancroft 
T.  WardweU^  13  Id.  489. 

The  defendant  had  occupied  the  premises  by  virtue  of  a  lease  under  seal,  containing  a 
covenant  for  renewal,  which  covenant  was,  however,  void  for  uncertainty.  At  the  expi- 
ration of  the  term  the  landlord  and  tenant  could  not  agree  as  to  a  renewal  of  the  lease, 
and  the  tenant  held  over  several  years  without  paying  rent.  Holden,  that  this  action  lay 
to  recover  the  rent  due  after  the  expiration  of  the  lease.  Aheel  v.  Radeliffe,  13  Johna. 
Bep.  297.  S.  P.  lb.  605.  Where  Uiere  has  been  a  tenancy  at  a  specific  annual  rent,  a 
tenant  holding  over  is  deemed  to  hold  on  the  terms  under  which  he  entered,  but  he  is 
not  precluded  by  an  agreement  to  pay  a  fixed  sum  for  a  term  less  than  a  year,  from  prov- 
ing the  actnal  annual  value  of  the  premises.  Everteon  v.  Sawyer,  2  Wend.  607 ;  Stoekeit 
V.  WaikmSf  2  Gill  &  J.  326.  If  a  tenant  at  will  or. sufferance  renounces  the  title  of  land- 
lord, assumpsit  does  not  lie  for  the  occupation  subsequent  to  the  renunciation.  BoetM 
Vs  Binney,  II  Pick.  1. 
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tue  and  oocapation,  for  80  long  a  time  as  A.  eoDtmaes  actaally  to  oe- 
capji  but  no  longer  :(e)  bat  it  is  doubtfol  whether,  while  premises  are 
let  to  two  parties,  one  of  whom  is  desirons  of  giving  up  possesaion,  and 
notifies  his  desire  to  the  other,  who  nevertheless  holds  over,  the  partj 
who  is  oat  of  possession  can  be  made  liable  to  an  action  for  use  and 
occapation.f(f) 

The  woras  of  the  statate  are,  that  the  plaintiff  may,  '^  recover  a 
reasonable  satisfaction  for  the  lands,  &c.,  held  ar  granted  by  the  de- 
fendant in  an  action  for  ose  and  oconpation."    Hence  ose  and  oecopa- 

tion  lies  for  a  constmctive(e)  as  well  as  an  actaal  occapatiozu 
£^1402]   *Ihas,  where  a  person  who  had  agreed  to  rent  a  house,  seat 

in  a  woman  to  clean  it,  and  workmen  to  paper  one  ii  the 
rooms;  this  was  held  sofficient  evidence  of  occupation  to  go  to  the 
jury  in  an  action  for  ose  and  oocnpation.(/)    Kxl  occupation  by  the 
tenant  of  the  defendant  is,  as  far  as  respects  the  plaintiff,  an  occapation 
by  the  defendant  himself:  hence,(jp)  if  A.  agree  to  let  his  lands  to  B. 
who  permits  0.  to  occupy  them,  Jl  may  recover  the  rent  in  an  actios 
against  B.  for  the  use  and  occupation.    So  rent  accruing  after  premises 
are  burnt  down,  may  be  recovered,(A)  although  no  longer  inhabited  by 
the  tenant,  inasmucn  as  he  must  be  taken  still  to  holi  the  land,  sad 
that  is  sufficient  to  satisfy  the  words  of  the  8tatute.(l)    So  where  de- 
fendants, as  tenants  from  year  to  year,  occupied  a  second  floor,  which 
during  their  occupation  was  consumed  by  an  accidental  fire;  it  vss 
holden,(i)  that  notwithstanding  the  destruction  of  the  preousefi^  thev 
were  liable  to  an  action  for  use  and  occupation  for  the  period  whica 
elapsed  between  the  fire  and  the  regular  determination  of  the  tenancy; 
Tmdaly  C.  J*,  observing,  that  if  there  had  been  an  agreement  in  writing 
between  the  parties  for  a  term  of  years,  no  question  could  have  been 
made;  but  that  the  term  of  years  still  existed,  and  a  tensncy  from 
^ear  to  year,  until  it  is  determined  by  a  notice  to  quit,  is  as  to 
Its  legal  character  and  consequences  the  same  as  a  term  for  years.    K 
the  landlord  rebuilds,  and  the  tenant  choose  to  re-enter  and  to  oontinae 
his  occupation  of  the  new  building,  there  seems  nothing  to  prevent  him, 
as  no  notice  to  quit  has  been  given  on  either  side ;  and  if  so,  the  obligar 
tion  of  each  of  the  parties  must  be  reciprocal,  and  the  tenant  must  make 
satisfaction  for  the  rent*     So  where  a  second  floor  of  a  house  was  occor 
pied  at  a  rent  payable  quarterly,  and  during  the  currency  of  a  quarter 
the  house  was  kurnt ;  it  was  holaen,(i)  that  as,  in  the  action  for  use  and 
occupation,  the  rent  is  considered  as  accruing  de  die  in  diem,  the  plain- 
tiff was  entitled  to  recover  for  the  occapation  at  least  up  to  the  time  of 
the  fire  taking  place ;  Pattesony  J.,  observed,  that  the  defendant  is  in 

(e)  Christy  ▼.  Tanered^  9  M.  &  W.  438 ;  see  8,C.^2ll.k  Vf,  316. 

\d)  Per  Alderwn,  B.^  5.  C.9U.k  W.  448.  (e)  Pimen  ▼.  Jwdtrnt,  6  Binfb.  lei. 

(/)  Smith  V.  TuH>arty  2  M.  a  Gr.  841 ;  3  Scott's  N.  R.  172. 

(g)  BuU  y.  Sibbs,  8  T.  R.  327.  (A)  Baker  7.  HoUpu^My  4  Taunt.  45. 

(t)  hon  y.  Oorton,  5  Bingh.  N.  C.  501. 

(k)  Packer  y.  Oibbint^  1  G.  a  D.  10 ;  1  Q.  B.  421. 


(1)  A  defendant  who  had  accepted  a  parol  lease  of  a  house  for  a  year,  and  ondertskea 
to  the  landlord  to  procure  possession  from  a  former  lessee,  was  held  liable  in  this  sctioB, 
although  he  had  refused  to  take  possession,  alleging  that  he  rented  for  another  pencm^ 
M'OwtnagU  y.  ThamUmi  10  S.  *  R.  261. 
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4lu8  dilBmma, — ^that  if  there  is  an  express  demise,  he  is  liable  for  the 
rent,  notwithstanding  the  fire;  if  there  is  not,  he  is  liable  for  the  period 
daring  which  the  premises  were  actnallj  occupied*  Where  the  defend- 
ant has  not  obtained  possession  under  the  plaintiff,  the  plaintiff  can  only 
recover  rent  from  the  time  he  has  had  the  legal  estate  in  him,  although 
Le  may  have  had  the  equitable  estate  long  before.  The  defendant  en- 
tered upon  a  leasehold  cottage  under  J.  S*,  who  soon  after  mortgaged  it 
to  W*  D.,  and  in  1806  assigned  the  equity  of  redemption  to  the  plain^ 
tiS.{l)  On  the  18th  of  July,  1808,  W.  S.  assi^ed  the  legal  estate  in  the 
premises  to  the  plaintiff.  The  defendant  contmued  in  possession  till  the 
Michaelmas  following,  and  had  paid  no  rent  for  the  last  two 
'''years.  It  was  contended,  that  although  a  person  havinff  [*14033 
the  equitable  estate  only,  perhaps  could  not  maintain  use  and 
occupation  without  privity  of  contract,  yet  the  plaintiff  being  now 
clothed  with  the  legal  estate,  his  title  would  have  reference  to  the  time 
when  the  equity  of  redemption  was  assigned  to  him,  so  as  to  entitle 
him  to  two  years'  rent.  But  Lord  JEllemarough  clearly  held,  that  he 
could  only  recover  rent  for  the  period  between  the  18th  of  July  and 
Michaelmas-day,  1808.  His  Lordship  likewise  ruled,  in  the  same  cause, 
that  the  defendant,  who  just  before  he  quitted  had  been  distrained  upon 
by  the  ground  landlord  for  several  years'  ground  rent,  amounting  to  a 
much  larger  sum  than  was  due  to  the  plaintiff,  could  only  set  off  a  part 
of  the  sum  proportioned  to  the  period  during  which  the  plaintiff  had  the 
legal  estate;  and  that  the  fact  of  the  plaintiff  having  brought  an  eject- 
ment for  the  same  premises,  laying  a  demise  on  the  18th  of  July,  1808, 
was  no  bar  to  the  present  action,  but  was  only  matter  of  special  iq>pU- 
cation  to  the  court.  Where  defendant,(m)  in  expectation  of  a  lease  by 
indenture,  which  he  had  agreed  to  take  from  the  plaintiff,  procured 
attornments  from  some  of  the  tenants,  and  received  rent  from  others ; 
it  was  holden,  that  the  occupation  by  the  tenants  was  an  occupation  by 
the  defendant,  as  much  as  if  the  defendant  were  in  the  actual  possession 
himself;  and  it  being  one  entire  holdins,  under  the  expectation  of  a 
demise  of  the  whole,  the  defendant  was  uable  for  the  whole  amount. 
In  an  action  against  the  assignees  of  B.,(9i)  a  bankrupt,  the  dedaration 
stated,  that  the  defendants,  on  such  a  day,  were  indebted  to  the  plain^ 
tiff  in  £ —  for  the  use  and  occupation  of  two  houses,  &o.,  before  time 
occupied,  as  well  by  the  bankrupt^  whose  estate  therein  the  c^fendante 
afterwarde  hadj  a%  by  the  defendants,  at  their  special  instance  and 
request,  for  one  year  then  elapsed,  and  as  tenants  thereof  respectively, 
to  the  plaintiff,  and  by  his  permission.  The  facts  were,  that  sStet  B. 
had  occupied  the  premises  during  part  of  the  year,  under  an  agreement 
to  pay  J&»  a  year  for  them,  he  became  a  bankrupt,  whereupon  the 
defendants,  his  assignees,  entered  into  possession  and  continued  in  the 
possession  for  the  remainder  of  the  year.  A  proportion  of  the  annual 
rent  for  that  part  of  the  year  during  which  the  defendants  were  in 
possession,  was  paid  into  court.  It  was  holden,  that  if  the  plaintiff 
could  recover  at  all  in  this  form  .of  action  against  one  person  for  the  use 

[/)  Cobbr,  Carpenter  J  2  Oampb.  13,  n. 

\m)  Need  t.  Swmd,  2  Cr.  A  J.  377 ;  ^  Tjr.  464. 

[n)  Noieh  v.  TaOoek  ondothcrt,  Auigmu  qfla^UHrd,  a  £wknq4,  2  H.  Bl.  318. 
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and  occapation  of  anotlier,  (as  to  wiiicli  tbe  eoort  would  not  giTe  any 
opinion,)  it  must  be  on  the  ground  of  that  occupation  havine  been  pep> 
mitted  at  the  defendant's  recfaeBt,  and  that  reqaest  muet  be  prored : 
that  the  words  '*at  the  special  instance  and  reqnest  of  die  defendants," 
were  in  this  ease  wwds  of  substance,  and  operative,  connecting^  the 
occupation  of  the  defendants,  for  which  they  were  bound  to  make  a 

satisfaction,  with  Uie  occupation  of  B.,  a  stranger,  for  whose 
£*1404]  occupation,  *primA  faeie^  at  lesst,  the  defendants  were  not 

liable ;  that  in  point  of  fbct  it  was  not  at  the  request  of  the 
defendants  that  B.  bad  been  permitted  to  occupy  \  the  defendants  had 
no  relation  to  B.,  but  as  his  assignees,  and  titat  relation  £d  not  com- 
mence until  the  close  of  B.'s  occupation ;  that  relation,  therefore,  alone 
could  not  hare  the  effect  of  making  them  personally  liable  to  answer 
for  his  occupation  before  his  bankruptcy.  The  ayennent,  that  he  had 
been  permitted  to  occupy  ^^  at  the  request"  of  the  defendants,  was 
therefore  substance,  and  not  mere  form,  and  as  the  plaintiff  had  faSed 
in  the  proof  of  it,  he  was  not  entitled  to  recorer  from  the  defendants 
the  rent  due  for  B.'s  occupation. 

The  defendant  contracted  to  purchase  of  the  pfadn^  the  lease  of  a 
house,(o)  and  on  payment  of  the  purchase>money,  was  permitted  to 
take  possession.  A  few  months  afterwards,  the  plaintiff  not  having 
made  out  a  good  title,  defendant  declared  his  intention  to  rescind  the 
contract ;  he  accordingly  quitted  possession  of  the  house,  and  broi^t 
an  action  for  money  nad  and  received  aminst  the  plaintiff,  and  reeo- 
Tered  the  whole  of  the  purchase-money  and  the  expenses  of  investtga^ 
ing  the  title.  The  plaintiff  then  brought  an  action  for  use  and  occupa- 
tion against  the  defendant :  but  it  was  holden,  that  it  would  not  he ; 
Mamfield^  C.  J.,  observing,  that  a  contract  could  not  arise  bt  implica- 
tion of  law  under  circumstances,  the  occurrence  of  which  neitner  of  the 
parties  ever  had  in  their  contemplation ;  that  if  no  money  had  been 
paid,  perhaps  it  might  be  a  different  question ;  but  if  a  person  paid  his 
money,  and  was  so  unwise  as  to  take  possession  without  a  titie,  justice 
required  that  the  one  party  should  take  back  hb  money  and  the  oth^ 
his  house.  In  this  case,  the  fttct  of  the  defendant  having  paid  the 
whole  purchase-money  at  the  time  of  the  contract  was  relied  on,  and  it 
was  considered  that  the  interest  was  a  sufficient  compensation  for  the 
use  which  defendant  had  of  the  premises.(l)  But  in  Satt  t.  Vaufkanj 
Peake's  N.  P.  C.  264,  Snd  edition,  n.(a} ;  the  court  held,  that  the 
vendor  might,  in  cases  where  the  contract  went  off  without  fauH  on  his 
part,  and  the  occupation  had  been  beneficial  to  the  Tendee,  recover  a 
ocMupensation  for  such  occupation  in  this  form  of  aotion.(2)    So  in 

(o)  KMmd  T.  PowMttt,  t  Taant  145,  <ated  !a  JTmIm^  v.  ihclU^,  S  Stuk.  K.  P.  & 
421.    Bat  lee  Smth  t.  Ikmlm,  Peake'i  N.  P.  G.  263,  Snd  edttian. 


(1)  See  WUUam  v.  WUtom,  4  Dan*,  eU)8;  TaiUt  ▼.  Mtm,  1  Id.  66. 

(2)  But  see  V<mdenheuvel  y.  Storrtf  3  ConD.  Bep.  203,  where  it  WM  held,  that  aTeodor 
under  such  cireumstancei  could  not  reeoref  in  flgsumpBit,  for  use  and  occupatSon.  See 
Little  ▼.  Fearsan^  7  Pick.  301.  It  onlj  lies  where  a  tenancy  is  established.  Skh^  ▼. 
J9tfuf«,  6  Ohio,  378.  If  one  enters  aa  a  trespasser,  the  action  does  not  lie.  Stockett  r. 
Watkmtf  2  Gill  k  J.  326.  Action  to  reeoTer  m«m$  fttfih^  after  reooTeiy  in  ^ectmeat, 
as  for  nee  and  oceapation,  cannot  be  maintained.    B^Ukr  T.  Cwieri  4  Ohio,  813.    Vor 
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ffmard  y.  jS&au^y  8  M.  ft  W.  118,  where  a  party  was  let  into  posflessioD 
of  land  under  a  contract  0I  pmrchase,  whidb  afterwards  went  <^;  it  was 
holden,  that  h»  was  liaUe  in  this  form  of  action  at  the  snit  of  the  Tender, 
for  the  period  during  which  he  o^mtinued  in  possession  after  the  con«- 
tract  went  o£(l) 

Debt  far  U$e  and  Oi>cupati(m{p  ).^-*At  the,  trial,  it  appeared  that 
plaintiff  had  recovered  a  jud^n^it  sg^st  A.,  upon  which,  in  E.  T. 
1826,  an  elegit  was  iasned.    The  sheriff  returned  aix  inquiaition,  by 
which  it  was  found  that  A.,  at  the  time  of  the  jndgoaent,  was 
seised,  ''for  life,  of  land  in  the  occupation  of  deienofant,  (being  I[*1405] 
the  land  in  respect  of  the  rent  of  wnich  the  present  action  was 
brought,)  and  in  September,  plaintiff  serred  defendant  with  notice  of 
the  inquisition,  and  with  a  demand  of  the  rent  then  due.    A  large  sum 
was  then  due ;  and  defendant,  upon  being  served,  said  that  A.  was  his 
landlord,  and  that  he  paid  his  rent  to  hinu     On  the  part  of  the  defen- 
dant, it  was  proved,  l£at  A,  had  not  any  legal  interest  in  the  land ; 
that  it  was  vested  in  trustees  for  a  long  term  of  years,  in  order,  among 
other  purposes,  to  raise  a  lar^e  sum  of  money  for  the  Aunt  of  A.,  which 
money  had  not  been  raised ;  m  the  meantime,  A.  was  permitted  to  re* 
ceive  the  rents  and  profits.     The  plaintiff  was  non-suited ;  and  the 
court  confirmed(9)  the  opinion  of  the  0.  J.,  on  the  ground  that  the 
plaintiff  could  not  recover  in  ejectment ;  nor  in  an  action  for  the  rent, 
because  he  could  not  claim  the  rent,  unless  he  had  a  right  to  enter ;  that 
although  the  inquisition  found  that  A.  was  seised,  yet  a  stranger  to  the 
inquisition  was  not  bound  to  traverse  it ;  be  mi^t  dispute  its  correct- 
ness in  any  other  way.    A.,  however,  had  nothing  in  the  premises  but 
a  joint  equitable  interest,  of  which  a  court  of  equity  alone  could  take 
cognizance. 
By  R.  G.  H.  T.  4  Will.  IT.  No.  S,  counts  npon  a  demise,  and  for 

(  p)  See  ante,  p.  624.  (g)  Hcerru  y.  BookeTf  4  Bing.  96. 


<»n  a  widow  recover  against  the  heir  or  deTiaee,  for  the  use  and  ocenpation  of  land  of 
her  deceased  husband,  merefy  because  her  dower  is  not  aasigaed.  JMkean  ▼.  AndmoMf 
2  Green,  141. 

(I)  In  assumpsit  for  use  and  occupation,  it  is  not  necessary,  to  render  defendant  liable^ 
that  he  should  have  actually  held  possession  for  the  whole  time  laid  in  the  declaration, 
if  he  became  tenant  by  the  contcact,  and  retained  the  eontfact  and  eommand  of  the 
property  under  soch  contraeL    Qrant  r.  GUI,  3  Whart  4%, 

The  action  for  us«  ead  oooupation  is  a  transitory  action,  and  can  only  be  used  when 

there  is  no  lease  or  agreement  under  seal ;  it  is  founded  on  contract,  and  does  not  apply 

to  a  tortious  holding.    Biume  y.  JfiChuken,  10  Watts,  360;  Wut  v.  CttrOedffe,  5  HUl, 

488;  Codman  t.  JaUuUf  14  Mass.  93 ;  Henwood  t.  Chsetmmif  3  Serg.  ftRawle,  500:  PoUa 

▼.  Ltthgr^  1  Yeates,  576 ;  and  the  holding  most  foe  under  a  contract  of  demise.   StriUmd 

-v.  J^aumetty  2  Taunt.  145 ;  Wkartm  y.  Fi1»ger3ld,  8  DalL  508;  OraiU  y.  Om,  2  Wh.  42; 

M^ norland  y.  Foiton,  3  Gomst.  286;  OiUhooly  y.  WathmgUm,  4  Id.  217;  Bimeroft  y. 

WardeU,  13  Johns.  489.    Actual  occupation  is  not  necessary  to  sqpp^t  the  action;  it 

is  enon^b  that  the  defendant  might  haYe  occupied  had  he  notYoluntarlly  abstained  from 

it.     JTChtfmagU  Y.  Tkomton^  10  S.  ^  R.  251;  MarteiUM  y.  Kerr,  6  Wh.  e04.    But  when 

the  pr^Boassi  are  oeoupied  by  an  under  tenant  of  the  lessee,  the  leasee  is  Kable,  as  if  he 

-were  the  actual  occupant.  MojftUv,  SmUk,  4  Oomat  126;  Smith's  Land,  k  Tenant,  140, 

note  to  -Am.  ed. 

An  action  for  use  and  occupation  may  be  maintained  against  a  tenant  fh>m  year  to 
year,  upon  an  agreement  by  him  to  pay  rent  during  the  tenancy,  notwitiistanding  hla 
banloruptcy  and  the  oeeupation  of  his  assignees  during  part  of  the  time  for  which  the 
rent  accrued.    Boot  y.  WU$on,  8  Bast,  311 ;  more  ftilly  stated,  ^ott,  p.  1426. 
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use  and  o^onpatioii  of  the  same  land  for  the  same  time,  are  not  to  be 
alIoired.(r)  But  where  the  first  count  of  a  declaration  was  framed  on 
the  Stat.  11  G^o.  n.  c.  19,  s.  18,  (see  ante^  p.  622,)  forthereoorerjof 
double  rent,  and  the  second  count  was  for  use  and  occupation,  the  court 
rejected  an  application  to  strike  out  one  of  the  two  count8.(9) 

Bringing  an  ejectment  will  not  be  a  bar  to  an  action  for  use  and  oo- 
cupation  for  rent  due  before  the  day  of  the  demise  laid  in  the  dedan- 
tion  in  ejectment,(<)  but  rent  due  subsequent  to  that  day  cannot  be  re- 
covered in  an  action  for  use  and  occupation.(«) 

The  defendant  in  this  action  will  not  be  allowed  to  impeach  the  title 
of  the  plaintiff,  by  whose  permission  he  entered  upon  and  occapied  tbe 
tenement  demised.(l)   Hence  a  plea  of  nil  habuit  in  tenemerOit 
[^1406]  cannot  be  pleaded  ;{x)  and  this  rule  holds,  even  where  ^be 
declaration  does  not  state  the  tenement  demised  to  belong  to 
the  plaintiff,  provided  it  is  stated,  that  defendant  occupied  bj  the  pe^ 
mission  of  the  plaintiff.(y^    A.  hired  apartments  by  the  year  of  B.;  B. 
afterwards  let  the  entire  nouse  to  C,  who  sued  A.  in  an  action  for  die 
use  and  occuption,  for  the  hire  of  the  apartments :  it  was  holdeD,(?) 
that  A.  could  not  impeach  G.'s  title.     So  where  the  occupier  of  a  hoose 
had  submitted  to  a  distress  for  rent,  stated  in  the  notice  of  diitress  to 
be  due  from  him  as  tenant  to  the  distrainor ;  it  was  holden,(a)  that  ths 
was  an  acknowledgment  of  the  tenancy.     So  where  A.  had  come  into 
occupation  under  J.  S.,  who  had  paid  rent  upon  a  distress  by  B.;  it  was 

(r)  See  Ardm  T.  PuUen,  9  M.  &  W.  430. 

(«)  ThoroUm  y.  Whitehead^  1  Tyr.  4  Or.  313;  1  M.  &  W.  14. 

(t)  Birch  V.  Wright,  1  T.  R.  378.  (u)  Per  BuUer,  J.,  5.  C,  1  T.Jim 

(x)  Richard*  t.  Holditeh,  (4),  H.  1 3  Geo.  11.,  cited  in  Lcwit  r.  WaUit,  &T.B.  13;  CVfu 
T.  Spittyy  1  Bingh.  N.  C.  16  ;  4  M.  &  Sc.  654,  8.  P.,  action  of  debt  for  use  nd  occapft- 
tion.  {Otgood  ▼.  Vewcy,  13  Johns.  Rep.  240.  But  see  Twhudy  r.  7%e  StoK, 3  Htr.  & 
M'Hen.  1 ;  HUl  y.  BouteU,  3  N.  H.  R.  602.  It  is  necessary  to  ayerin  thedeclan&oo,tb&t 
the  land  was  occupied  bj  permission  of  the  plaintiff,  or  at  the  request  of  thedefendiBL 
Bradley  r.  Davenport,  6  Conn.  Rep.  l.](2) 

(y)  Richard*  t.  Hotditch^  H.  13  Geo.  II.,  cited  in  LwU  y.  WalUe,  S^j,  R.  13;  1  WHf. 
814,  8,  C. 

(2)  Rennie  y.  Robimon,  I  Bingh.  147. 

(a)  Ponton  y.  Jonet,  3  Campb.  372,  BayUy,  JT. 

'      ■  —^^^ 

(1)  The  case  of  Richard*  T.  Holditch,  was  this :— Error  to  reverse  ajndpnentin»cti» 
on  the  case  upon  several  promises,  in  Stepney  Court,  because  the  plaintiff  deelared,  tut 
in  consideration  he  permitted  the  defendant  to  enjoy  several  houses,  without  shoymg 
what  title  he  had.  QUue'e  case,  Yeiv.  227,  8,  and  AyUt  y.  IFtUiaiM,  3  Lev.  193,  were 
cited.  K  contra  it  was  said,  that  permission  to  ei^oj  without  showing  snj  title,  ^* 
sufficient  consideration.  1  Leon.  43 ;  Cro.  Jac.  498  ;  1  Ley.  304 ;  3  Id.  150.  Anol^- 
tion  was  made  to  the  plea,  that  this  action  being  founded  on  a  collateral  promise,  •» 

•  not  on  a  contract  for  the  rent,  nil  habuit  in  tenementisy  as  was  pleaded  in  thU  ^'fv^ 
not  a  good  plea,  and  of  that  opinion  was  the  whole  court;  for  if  anyoneeojoyti^BiKB 
at  his  request,  and  by  permission  of  another,  that  is  a  sufficient  cousidention  vff^ 
assumpsit.  N.  Chappie  cited  a  case,  as  ruled  by  Lord  Hardwickt,  where  A.,  ww^ 
title,  gave  possession  of  a  house  to  B. ;  C,  the  owner,  brought  assumpsit  for  the  use  ^ 
enjoyment;  but  because  B.  did  not  receive  his  possession  from  C,  nor  anywise  occsin 
under  him,  Lord  ffardwieke  held  the  action  not  maintainable  by  him.  . 

(2)  Where  one  had  hired  a  ferry,  and  at  the  expiration  of  the  tenn,  it  w««  '^^ 
another  by  the  lessor,  but  the  first  tenant  refused  to  surrender,  claiming  to  ^^'^J^ 
anoter  grant,  and  the  new  tenant  agrees  that  he  may  hold  till  the  right  is  detoiuoc^ 
the  latter  may  sue  the  former  for  use  and  occupation,  without  say  expreai  proos^ 
pay  rent.    Walker  y.  I\ptonf  3  Dana,  6 
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[iold6n)(&)  that  after  proof  of  the  faet,  A.  was  estopped  to  dispute  B.'s 
title  to  the  rent.  So  a  person  who  has  occupied  premises  and  paid 
rent  to  the  apparent  proprietor  as  his  landlord,  and  who,  when  sued  by 
tiim  for  the  nse  and  occnpation  has  paid  money  into  court,  cannot  allege 
that  he  has  only  the  equitable  estate,  or  that  he  is  entitled  only  as  oo- 
executor  with  others  who  do  not  join  in  the  action ;  although  the  plain- 
biff,  at  the  trial,  discloses  that  fact  in  proving  his  own  ca8e.(c) 

Under  the  new  rules,  the  plea  of  non-assumpsit  operates  only  as  a 
denial  in  fact  of  the  express  contract  alleged,  or  of  the  matters  of  fact 
from  which  the  contract  or  promise  alleged  may  be  implied  by  law. 
This  action  is  brought  for  a  reasonable  satisfaction  given  by  the  statute 
for  the  occupation  of  land  held  and  enjoyed  by  the  defendant  by  the 
permission  of  plaintiff.(l)  It  is,  therefore,  a  matter  of  fact  stated  in  the 
declaration  from  which  the  promise  arises  by  operation  of  law,  ^^  that 
the  defendant  held  and  enjoyed  by  the  permission  of  the  plaintifil" 
Where  the  plaintiff  had  mortgaged  the  premises  before  the  defendant 
came  into  possession,  and  the  mortgagee  had  giTcn  notice  to 
the  defendant  not  to  pay  the  plaintiff  any  rent  ^becoming  due  [*1407] 
after  such  notice ;  it  was  holden,((2)  that  under  non-assumpsit, 
the  defendant  might  give  these  facts  in  evidence ;  for  the  notice  was 
evidence  that  the  subsequent  holding  was  not  by  permission  of  plain- 
tiff, as  alleged  in  the  declaration,  but  by  permission  of  the  mortgagee* 
Obedience  to  the  mortgagee's  notice  as  to  rent  due  before  the  notice 
must  be  speciallv  pleaded. 

In  an  action  K>r  use  and  occupation  of  glebe  lands,(e)  it  appeared  that 
the  former  incumbent  had  let  the  lands  in  question  to  the  defendant, 
who  had  continued  tenant  to  the  present  incumbent,  the  plaintiff,  who 
had  paid  him  half  a  year's  rent  for  the  same.  The  action  being  brought 
for  some  arrears  of  rent,  the  defendant  offered  to  ^ve  evidence  of  the 
plaintiff's  having  been  simonically  presented,  of  which,  as  it  was  stated, 
the  defendant  was  ignorant,  when  ne  paid  the  former  rent;  but  Lord 
JSJenyon^  C.  J.,  refiised  to  receive  this  evidence,  being  of  opinion  that 
the  case  fell  within  the  common  rule,  that  a  tenant  should  be  permitted 
to  impeach  the  title  of  his  landlord,  in  an  action  for  use  and  occupation. 
There  was  a  verdict  accordingly  for  the  plaintiff.  The  court  of  B.  B., 
on  motion  for  a  new  trial,  concurred  in  opinion  with  the  C.  J.  But  a 
tenant,  though  he  cannot  dispute  his  landlord's  title  at  the  time  of  the 
demise,  may  show  that  it  has  since  ezpired.(/)  Where  premises  are 
let  at  an  entire  rent,  an  eviction  from  part,  if  the  tenant  thereupon  gives 

(b)  CooptT  y.  Blandf/f  1  Bing.  N.  0.  46 ;  in  which  Parkf  J.,  recognized  Panton  y.  Jonei, 

h)  Dolby  Y.  lUSf  11  A.  k  E.  335;  3  P.  4e  D.  287. 

{d)  WaddUw$  Y.  Bamstt,  2  Bingh.  N.  0.  638 ;  2  Sc.  763.  See  Bravm  y.  Storey,  I  M. 
A  Gr.  117  j  1  Scott's  N.  B.  9,  and  the  other  cases  cited,  ante,  p.  676. 

(e)  Cooke^  CUrk,  Y.  LoxUy,  5  T.  B.  4,  recognized  in  Brookiby  y.  Wattt,  1  Mar8h.it.  38; 
6  Taunt.  333,  8,  C.    See  CrippM  y.  Blank,  9  D.  &  B.  480. 

(/)  See  anUy  p.  696;  and  Claridge  y.  Maekemie,  4  H.  &  Gr.  143 ;  4  Scott's  N.  B.  796. 

(1)  It  is  not  necessary  to  proYe  an  express  contract  with  the  tenant  when  he  entered ; 
nor  express  reserYation  of  a  certain  rent ;  nor  that  the  tenant  has  paid  rent.  StotkeU  y. 
Watkiau,  2  Gill  k  J.  326.  It  lies  where  there  is  an  implied  contract  to  pay  rent;  and  the 
implication,  from  the  defendant's  haYing  been  in  possession,  may  be  rebntted  by  eYidence 
that  he  daiiaed  under  an  adYcrse  title.    Boston  v.  Brnney,  11  Pick,  1* 


up  poMaiflicm  of  ih»  rwdui  is  •  oomplete  defboae  to  tibia  ui&xi^gXl) 
u  there  be  a  lawfiil  eTietioii(A)  from  part  by  aa  elder  iji^  tbe  rootii 
apportioned  only,  and  not  enaoended. 

It  baa  been  reeoBtly  d6cidea,(t)  tbat  there  ia  no  implied  wuraaty  on 
a  kaae  of  a  heoee  or  of  laud,  that  it  ia,  or  ahafi  be^  reuoa^y  fit  for 
habitatioii  or  ealtiyatmi ;  and  that  there  is  no  ^oatraet,  still  kse  &  eoih 
dition,  implied  bT  law  on  the  deiuae  of  real  property  only,  that  it  is  & 
for  the  pnrpote  finr  which  it  ia  let ;  although  in  the  ease  of  the  demise 
of  a  ready-fomifihed  hooaa  for  a  temporary  reeidaiee  at  a  watering-phee, 
it  has  been  holden,(ik)  that  there  waa  aneh  an  imj^ied  eooiditum;  bat 
thia  deciaion  can  only  be  upheld,  if  at  all,  on  the  groand  that  tbe  eoa* 
tract  waa  one  of  a  mixed  natnrc^  being  a  bargiun  for  ahonaem^/am- 
turcj  which  waa  neceaaarily  to  be  each  aa  waa  fit  for  the  purpose  for 

which  it  waa  to  be  need.    In  a  aubaeqnent  case,  where  tlie 
[*1408]  defendant  waa  tenant  from  year  to  year  of  ^nudtii^  fitmsa, 

which  by  reaaon  of  the  default  of  the  landlord  ia  not  repairisg, 
according  to  hia  agreement  ao  to  do,  had  become  unfit  for  maltuig  jm- 
poaea ;  it  waa  holaeny(2)  that  thia  waa  no  de£»oe  to  aa  actioQ  for  i»e 
and  occupation  for  rent  due  aubaequently  to  ike  premiaoB  beocNmnga^ 
unfit ;  if  the  landlord  had  entered  into  a  covenant  to  repaur,  the  aere 
breach  thereof  on  hia  part  would  not  justify  the  tenant  in  abaadeoiitt 
the  premiaea :  and  audi  a  eonaequence  cannot  be  imported  into  ft  pu« 
letting  from  year  to  year* 

A.  being  in  poaaeaaion  under  a  leaae  for  yeara,  underiet  the  onsiNS 
from  year  to  year,  to  the  defendanta,  who  knew  tiie  extent  of  X's  in^ 
reat.  The  phiintifi;  afterwarda  took  a  leaae  of  the  aame  pnam  ex- 
pectant on  the  determination  of  A. 'a  term,  and  the  defendiDti,  ^ 
the  determination  of  A/a  term,  continued  in  poeaeaaumferaqiftr^ 
of  a  year,  when  they  paid  rent  for  that  period  to  the  ph^tiwe 
aame  rate  they  had  previoualy  paid  to  A*,  and  claimed  top^^Vjf^ 
aeaaion.  Thia  waa  refoaed,  ana  the  premiaea  remained  oioeeopiM  fir 
aome  time.  The  plamtiff  Inrought  an  action  for  uae  and  ooei9ft|ioB> 
but  the  0.  J.  held,(m)  that  the  old  tenancy  haying  been  detenom^ 
there  waa  not  any  evidence  of  a  new  continuing  tenancy,  for  Ae  »^ 
relied  on  adnuttea  equally  well  of  a  different  conatraotioa.  ^^^^.^^ 
fendant  who  had  occupied  under  a  kaae,  which  expired  at  Lady-daj)  1<SS, 

(g)  Smith  T.  RdltigK,  3  Campb.  513. 

(A)  NeaU  t.  Madterurie,  2  Or.  M.  4  R.  84 ;  6  Tyr.  1106.  ^    ^ 

(i)  SutUm  T.  TtmpU,  IX  X.  k  W.  52  ;  Arl  r.  Wmdtor,  12  II.  a  T.  68^  ^Viai 
authority  of  the  cases  of  Edwarda  y.  EthermgUm^  Kj.  k  M.  268  j  5ato6iffy  v.  ifflriWS  * 
C.  a  P.  65;  and  CoUms  t.  Barrow^  1  M.  a  Rob.  112. 

(k)  Smith  Y.  MarrabUj  11  M.  a  W.  5.  . 

(l)  Surplice  r.  Famsw>rth,  0.  P.,  8  Jane,  1844.  See  ftirtiier,  M  to  the  right  ^*^ 
to  withdraw  from  the  tenancy,  the  jndgraent  of  «pidW,  0.  J.,  in  /sen v.  0«flMi  5»^ 
N.  0.  501 ;  7  Scott,  537;  and  Ardm  v.  FuUmy  10  M.  k  W.  321. 

(m)  Freeman  Y.  Jury  and  another ^  1  H.  a  Halk.  19. 

(1)  Where  landlord  entered  on  a  meadow,  parcel  of  fbe  demleed  premises,  ^^^ 
term,  and  mowed  and  carried  off  the  bay,  without  the  00B8<n^<u»ii  agsJBftOtv^^ 
tenant,  who  nerertheleM  continued  to  occupy  for  tbe  residue  of  the  tem;  '^jT^ 
anee  was  heid  to  bar  recovery  of  any  portion  of  the  rent.  Brigge  y.  S^i  ^  ^^Lm, 
An  entry  without  eYiotion  or  expulsion  of  tenant  from  atleasteomepaitoir  tfaepn*"^ 
does  not  produce  a  euipenflioa  of  the  rent    BmneU  ▼.  BitUe,  4  Bawle,  3df» 
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paid  »  qnarter'a  rent  on  Midsmmner-day,  1829,  dedm^g  aomediing  for 
repuTB;  he  was  not  afterwuds  seen  on  the  premises,  but  the  rent  wu 
paid  at  irregolar  intervals,  by  L.,  who  had  occupied  the  premises.  In 
an  action  for  use  and  occnpation  Against  ^e  oefendant,  claiming  two 
quartere'  rent  due  at  Lady-day,  1881 ;  the  judge  left  it  to  l^e  jury  to  find 
whether  the  landlord  had  not  accepted  L.  as  the  tenent;  and  the  jury 
having  found  for  the  defendant,  the  court  refuBed(n)  to  disturb  the  ver- 
dict. A.  lets  lands  to  B.,  who  underlets  to  G.  and  oth^e;  during  these 
tenancies,  A.  gives  notice  to  C.  and  the  other  under-tenants  to  quit,  and 
C.  does  quit,  and  the  lands  before  occupied  by  him  remain  unoccupied 
for  a  year,  and  are  then  again  let  by  B. ;  A.  cannot  recover  against  B. 
for  the  use  and  occupation  of  this  land  for  the  year.  And  tenuAe  under 
these  circumstaDces,  an  eviction  might  be  pleaded  to  the  whole  de- 
mand.(o)  The  hueband  b  not  liable  in  an  action  for  vse  and  »ceupa- 
tion,(p)  upon  an  occupation  by  the  wife  dnm  sola,  not  at  the  request  of 
the  husband. 

In  an  action  for  use  and  occnpation,(9)  if  it  appear  that 
the  ♦premises  were  let  to  the  defendant  for  the  purposes  of  [•14093 
prostitution,  the  action  cannot  be  sustained,  the  contract  being 
contra  lonoa  more*;(l]  but  where  the  premises  are  not  let  to  the  de- 
fendant for  the  purposes  of  prostitution,  the  defendant  cannot  evade 
the  payment  of  a  fair  renter)  although  she  prove  that  she  has  used 
them  tor  those  purposes.  In  an  action  for  use  and  ocoupatiw  of  a 
lodging  under  a  weelcly  tenancy,  where  it  did  not  appear  that  the  lodg- 
ing was  originally  let  for  the  purposes  of  prostitution;  it  was  holden,{t) 
that  the  plaintifi*  oould  not  recover  the  weekly  rent  which  had  aeerued 
aftv  he  was  fully  informed  that  the  defendant  occupied  the  lodging 
for  the  purposes  of  prostitution.  See  further  mi  tUs  ssbjeot,  ante, 
p.  67. 

Assumpsit  for  use  and  occupation  ;{t)  on  examination  of  a  witness 
who  [woved  the  occupation  by  defendant,  it  appewed,  that  there  had 
been  an  agreement  in  writing,  bat  not  stamped.  It  was  eontended,  by 
pluntiff's  counsel,  that  the  agreement,  not  having  been  stamped,  was 
not  binding  on  the  parties,  and  that  therefore  the  plaintiff  mignt  waive 
this,  and  go  into  evidence  generally  for  use  and  occupation.  It  was 
insisted  for  defendant,  that  it  appeared  that  defendant  held  under  a 
written  contract,  and  therefore  tne  plaintiff  was  boond  to  give  it  in  evi- 
dence. Eldon,  C.  J.,  was  of  this  opinion;  observing,  that  this  being  a 
specific  contract  between  plaintiff  and  defendant,  the  plaintiff  is  bound 
to  show  what  that  contract  was :  it  may  contain  clauses  which  nay  pre- 

ia)  Woedtoek  t.  JVmA,  8  Bingb,  110;  1  H.  &  Sc.  31T. 
d)  Barn  T.  Plulpi,  1  Stark,  N.  P.  0.  M. 
p)  Sichardion  T.  Ball,  I  Bnwd.  k  Bingb.  SO. 
q)  Oirarday  T.  BUhardton,  1  Bap.  N.  P.  0.  13. 

(r)  fFv^M  T.  Otcrye,  per  Aibolt,  G.  J.,  Hiddz.  Sitting  after  E.  T.  S  Oeo.  IV. 
(t)  Jaiamjtr.ThTepnu>rioH,Tlj.Ml.361.        (I)  £naiierv. Palmer,3  Esp.N.  P.C.313. 

(I)  So  the  firet  pnbllaher  of  a  llbelloni  and  immoral  work,  (.  g.,  tbe  Mimoin  of  Har- 
riette  WUson.  caoDOt  tnaintain  an  action  againct  anj  partOD  for  pnbliahing  a  pirated 
ediUon.     Stoekdalt  t.  Onwhj/n,  S  B.  A  C.  1T3.     In  FtpleU  t.  SoekdaU,  1  C.  A  P.  196 ;  it 
was  holden,  that  Ui«  prlotai  coald  not  recover  against  the  pnbliAer. 
TOI-  n. — 55 
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Tent  plaintiir.firDiii  reeoTsring ;  otlien  for  the  benefit  of  defendant^  w\aA 
he  hmd  a  right  to  hare  prodaeed:  bat  the  contract  not  being  stamped, 
it  could  not  be  giren  in  eTidence,(l)  therefore  the  plaintiff  most  be  inm- 
miited.(2)  An  action  for  use  and  ocaq>ation(ii)  is  maintainable  without 
attornment  npon  the  etat.  4  ft  5  Ann.  S,  16,  bs.  9, 10,  by  the  trustees 
of  one  whoee  title  the  tenant  (defendant^  had  notice  of  oefore  he  paid 
oyer  hia  rent  to  his  original  landlord ;  altnongh  the  tenant  had  no  notiee 
of  the  l^al  tide  being  m  the  plaintifi  on  the  record. 


[♦1410]  ♦CHAPTER  XLII. 

WAGER. 

Intreduetion,  p.  1410 ;  Statutei^  16  Car.  11.  e.  7,  p.  1413 ;  9  Ams, 
e.  14,  o.  1418;  18  Gto.  II.  e.  84, p.  1416,  7 ;  8  #4  VieLci, 
p.  1417 ;  PUading,  p.  1419. 


Introduetion. 


Intboduction. — It  has  frequently  been  lamented,  tiiat  idle  tod  ^ 
pertinent  wagers  between  persons  not  interested  in  the  subject  or  erent 
were  ever  considered  as  valid  contracts.  Grave  and  leaned  judges 
have  thought  that  it  would  have  been  more  beneficial  for  the  pobliC)  u 
it  had  been  originallj  determined,  that  an  action  would  not  lie  (or  tbe 
enforcing  the  payment  of  any  wager.(8)    Actions,  however,  on  w»g«» 


be  maintained. 

In  Andrew$  v.  Sem€j{a)  where  a  wager  was  laid,  that  Charlea  Sto«rt 

(m)  Liim%  ▼.  Sbd^Mn,  16  Bast,  99.  (a)  I  Ley.  33. 

(1)  R,  V.  The  InhabitanU  of  Sl  PaiiTt,  Bedford,  6  T.  B.  452,  8.  P.;  md  see  iW»J- 
CortUth,  12  M.  A  W.  426,  reco^ising  Vineeni  ▼.  Coi«,  3  0.  A  P.  481  j  M-  *  IbXk.  »7,d; 
which  Lord  TenUrdm^  had  OTerruled  the  dictum  of  B^w,  J.,  in  t^-  ▼•  ^«**"»  *' 
Kaat,  449. 

(2)  Where  the  plaintiff  in  support  of  a  general  count  for  use  and  oecopatiOD,  ow^ 
to  proTO  the  acknowledgment  of  the  defendant  that  he  had  hired  and  occapied  ue  p«* 
mises  during  the  period  in  question,  agreeing  to  pay  therefor  a  certain  sum,  tt4  rt^" 
peared  that  there  was  during  such  period  an  outstanding  written  sgreemeotfors  v 
of  the  premises  in  the  hands  of  the  plaintiff,  which  through  failure  of  the  «^^J?? 
happening  of  which,  it  was  to  take  effect,  nerer  became  operative;  it  wiS  Wd  m« 
absence  of  eyidence  to  show  that  such  acknowledgment  referred  to  the  writ**  «P^ 
ment  that  the  evidence  offered  was  admissible.    BuiU  ▼.  Cook,  6  Conn.  Bep.  80«. 

(3)  "1  think  it  would  haye  been  better  if  wagers  had  originally  been  left  to  tM  <i^'' 
sion  of  the  Jockey  Cl«b.»    Mmde,  B.,  5  M.  ft  W.  82. 
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would  be  King  of  England  within  twelve  months  next  following,  he  then 
being  in  exile;  it  was  holden  good.(l)  So  in  the  Earl  of 
March  V.  PigotJ{J>)  where  two  heirs  apparent  betted  on  *the  [*1411] 
lives  of  their  respectiye  fathers,  no  objection  was  made  to  the 
subject  of  the  wager :  and  it  was  farther  holden,  that  the  circumstance 
of  one  of  the  fathers  being  dead  at  the  time  when  the  wager  was  made, 
but  of  which  circumstance  the  parties  were  ignorant,  did  not  affect  the 
yalidity  of  the  wager.  In  Murray  v.  KdhfiD.  R.  M.  25  Qeo.  III.,  on 
a  rule  to  show  cause  why  the  de&ndant  should  not  be  discharged  on 

{b)  5  BiuT.  2802,  recognised  in  Mead  ▼.  Danimn^  3  A.  ft  B.  307.  But  see  the  obaerya- 
tion  of  Heathy  J.,  on  this  case,  in  3  Gampb.  172,  vtz.,  that  it  was  a  case  not  to  be  cited, 
being  of  Tcry  donbtful  authority.    See  also  Bland  v.  Collettf  4  Gampb.  157. 

(1)  Bat  as  it  was  justly  observed,  by  Lord  EUmborough,  G.  J.,  in  CHXbert  ▼.  Syket^  16 
East,  160,  the  illegalily  of  this  wager,  on  the  ground  of  its  being  against  public  policy, 
does  not  appear  to  have  been  brought  under  the  consideration  of  the  court.  In  GUbert 
V.  Syket^  the  defendant,  in  the  year  1802,  in  consideration  of  one  hundred  guineas,  agreed 
to  pay  the  plaintiff  a  guinea  a  day  during  the  life  of  Buonaparte.  The  defendant  paid 
the  guinea  a  day  for  some  years;  but  then  desisted.  The  action  was  brought  to  reoorer 
the  arrears.  The  jury  having  found  a  verdict  for  the  defendant;  on  motion  for  a  new 
trial,  it  was  contended,  in  support  of  the  verdict,  that  the  wager  was  illegal,  inaanmch 
as  it  had  a  tendency  to  create  an  interest  in  the  plaintiff  in  the  life  of  a  foreign  enemy, 
and  which,  in  the  case  of  invasion,  might  induce  him  to  act  contrary  to  his  allegiance. 
The  court,  being  of  opinion  that  the  justice  of  the  case  had  been  satisfied,  refused  to 
disturb  the  verdict;  and  Lord  Ellenhorough,  G.  J.,  expressed  a  strong  opinion  against  the 
legality  of  the  wager,  as  well  on  the  ground  before-mentioned,  as  also  on  the  ground 
that  the  party  suffering  under  such  a  contract,  might  be  induced  to  compass  and  en- 
courage the  horrid  practice  of  assassination,  in  order  to  get  rid  of  a  life  so  burdensome 
to  him.    This  decision  was  recognised  in  Ewin9  v.  Jone*^  5  M.  ft  W.  77,jmw<,  p.  1419. 

In  Phittipt  V.  /p«,  (1  Rawle,  36,)  a  wager  that  "Napoleon  Bonaparte  will,  before  the 
expiration  of  two  years  from  the  date,  be  removed  or  escape  from  the  island  of  St. 
Helena,"  was  held  by  a  majority  of  the  court  to  be  void.  Judge  Biuton,  who  delivered 
the  judgment  of  the  court,  declared  that,  in  his  opinion,  **  no  bet  of  any  kind  about  any 
human  being  is  recoverable  in  a  court  of  justice."  Gibson,  G.  J.,  and  Smithy  J.,  dissented ; 
the  former  saying,  "  It  seems  to  me  this  wager  tended  neither  to  indecent  evidence,  nor 
to  disturb  the  peace  of  the  public  or  of  an  individual,  and  that  it  was  not  in  its  design 
or  consequences,  contrary  to  good  mannera  or  sound  policy."  An  action  cannot  be 
maintained  in  Pennsylvania  to  recover  a  sum  of  money  alleged  to  have  been  lost  by  the 
defendant  to  the  plaintiff,  upon  a  wager  or  bet.  BdgeU  v.  M^LaughUn,  6  Whart.  176. 
Sergeant,  J.,  "  Gourts  of  justice  are  instituted  to  determine  the  disputes  among  men 
necessarily  arising  from  their  existence  together  in  society.  The  time  and  labor  of  a 
large  class  of  its  citizens  are  devoted  to  the  adjustment  of  these  disputes,  at  a  great  ex- 
pense to  the  community ;  and  this  class  is  as  necessary  to  the  welfare  of  society,  as  the 
existence  of  any  of  the  occupations  in  which  men  do  for  others  what  they  cannot  do  for 
themselves.  But  in  the  innumerable  contentions  that  human  aflSurs  originatev  there  is 
sufficient  to  engross  the  time  and  labor  of  its  tribunals,  without  occupying  them  in  the 
investigation  of  gratuitous  contests,  such  as  wagers,  which  flow  sometimes  from  a  spirit 
of  gambling,  sometimes  from  heat  of  passion,  and  sometimes  from  folly  and  indiscretion 
on  the  one  side,  and  stratagem  and  cunning  on  the  other.  Hence  the  more  intelligent  ^ 
judges  of  modem  times,  have  revolted  at  examples  of  this  sort  of  suit,  which  have  been 
sustained  in  a  court  of  justice;  such  as  that  in  5  Burr.  2802,  of  two  sons  wagering  on 
the  lives  of  their  flithers;  and  other  judges  have  undertaken  to  refuse  to  try  such  suits, 
on  the  ground  that  the  wager  was  impertinent  or  frivolous,  and  have  turned  the  plaintiffs 
out  of  court.  In  many  other  instancee,  nice  and  ingenious  distinctions  have  been  sought 
to  get  round  the  gencoral  principle,  and  to  defeat  the  plaintiff's  recovery,  till  the  excep* 
tions  are  now  so  many,  that  it  requires  some  effort  of  mind  to  fancy  a  wager  which 
might  be  free  from  the  exceptions  to  the  rule,  considering  the  strong  feeling  which  leads 
mc^em  courts  to  struggle  against  this  sort  of  action."  Ibid.  An  agreement  between 
the  parties  to  an  illegal  wager,  by  which  it  is  to  take  the  shape  of  a  sale,  in  the  event 
of  a  loss  by  one  of  tltem,  does  not  render  the  contract  valid.  Wag<m»eUer  v.  Snyder,  7 
Watts,  343. 
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filing  oomman  bail,  on  the  ground  that  the  aotion  was  on  a  lrager,lil^ 
ther  A.  kept  a  military  academy  at  such  a  plaoe^  or  not;  Lord  Jfflni- 
field  said,  that  as  it  was  merely  a  wager  on  a  private  erent,  he  saw  no 
reason  why  it  shoald  not  be  considered  as  a  legal  debt ;  and  the  nl« 
was  discharged.  A  wager((?)  on  the  event  of  an  appeal  to  the  Home 
of  Lords  from  the  Court  of  Ghanoery,  was  holden  good;  the  wsger  ha?- 
ing  been  made  between  parties  who  could  not  in  any  degree  bias  ^ 
judgment  of  the  House,  and  there  not  being  any  firaud  or  colour  in  tke 
case.  So  where((2)  the  subject  of  the  wager  was,  whether  one  S.  T.  had 
or  had  not,  before  a  certain  day,  bought  a  wagon,  lately  beloDging  to 
D.  G. ;  it  was  holden  good,  per  three  justices :  but  BuUer^  J.,  was  ^  a 
different  opinion — 1st,  on  the  ground  that  two  persons  shall  not  be  per- 
mitted, by  means  of  a  voluntary  wager,  to  try  any  question  upon  the 
right  or  interest  of  a  third  person ;  and  2ndly,  that  all  wagers,  vhetiier 
in  the  shape  of  a  policy  or  not,  between  parties  not  having  any  interest, 
were  prohibited  by  stat.  14  Geo.  III.  c.  48.  So  a  wage^e)  of  a  rtmp 
and  dozen^  whether  the  defendant  was  older  than  the  plamtin,  was  holden 
to  be  legal.     A  wager  on  the  future  price  of  foreign  funds  is  not  roid 

or  illegal,  either  by  the  7  Cfeo.  II.  c.  8,  or  at  common  law .(/) 
[*1412]       *Wagers  are  illegal  which  are  specially  prohibited  by  poa- 

tive  statute.  A  policy  of  insurance  is,  in  the  nature  of  it,  a 
contract  of  indemnity,  and  of  great  benefit  to  trade.  But  the  use  of  it 
was  perverted  by  its  being  turned  into  a  wager.  To  remedy  this  enl, 
the  Stat.  19  Geo.  II.  c.  87,(^)  was  made;  which,  after  enam««tfflg in 
the  preamble  the  various  frauds  and  pernicious  practices  introduced  bj 
the  perversion  of  this  species  of  contract,  and,  among  others,  th»k  of 
gammg  or  wagerine,  under  pretence  of  insuring  vessels,  &c,  proceeds 
under  general  words  to  pronibit  all  contracts  of  assurance  by  way  of 
gaming  or  wagering.  An  agreement,  in  writing,  was  niade,(^)  that 
plaintiff  should  pay  the  defendant  20Z.,  at  the  next  port  a  sluqp  should 
reach ;  in  consideration  whereof,  the  defendant  undertook  that  ihe  ship 
should  save  her  passage  to  China  that  season,  and  if  she  did  not,  then 
he  would  pay  the  plaintiff  1,000Z.,  at  the  end  of  one  month  after  she 
arrived  in  the  Thames.  It  was  holden,  that  this  agreement  being  made 
without  reference  to  any  property  on  board,  although  it  appeared  that 
the  plaintiff  had  some  little  interest  in  the  cargo,  was  a  wagering  policy 
within  the  meaning  of  the  preceding  statute.  A  similar  proTision  has 
been  made  with  respect  to  insurances  on  lives,  or  any  other  e?60t,  ia 
consequence  of  a  mischievous  kind  of  gaming,  which  had  been  infro- 
duced  by  such  insurances,  wherein  the  assured  had  no  interest  To 
remedy  this  evil  it  was  enacted,  by  stat.  14  Greo.  III.  c.  48,  s.  1,  ^^That 
insurances  made  on  the  life  of  anjr  person,  or  any  other  ewftf>  whwoa 
the  person  for  whose  use  such  policy  shall  be  made,  shall  have  no  int^ 
rest,  or  by  way  of  gaming  wr  wagering,  shaR  be  void."  The  second 
section  directs,  that  in  all  policies  on  lives  or  other  events,  the  naM 
of  the  persons  interested  shall  be  inserted.    A  wager  in  the  form  of  & 

{c\  Jcnet  T.  Randall,  Cowp.  37.  (rf)  Gwd  T.  £Utott,  3  T.  R.  «W. 

U\  Hu8i«y  V.  Crickett,  3  Gampb.  168. 

(/)  Morffan  v.  Pebrer,  3  Bingh.  N.  0.  46T;  4  8c.  230,  recog&isiDf  (Mir,  J»W- 
iff)  See  ante,  p.  1021.  (A)  Kent  ▼.  Bird,  Cowp.  583. 


policy,  between  two  uninterested  penong  upon  the  sex  of  a  tbird,  {{)  is 
-vtthin  the  meaning  of  the  precediDg  statote,  and  consequently  illegal. 
In  MoUmn  y.  Stey»leSy  Park,  Ins.  640,  n.,  where  a  poliey  was  made  on 
the  event  of  there  being  an  open  trade  between  Chreat  Britain  and  the 
province  of  Maryland,  en  or  before  the  6th  of  July,  1778,  Lord  Mcms- 
f/M  said,  ^^that  it  was  clear  the  plaintiff  could  not  recover.'"  The  au- 
thority of  the  two  foregoing  oases  was  recognised  in  Pater^on  v.  Powell^ 
9  Bingh.  820;  2  M.  &  Sc.  39d;  in  which  it  was  holden,  that  an  engage^ 
ment  in  consideration  of  forty  guineas,  to  pay  100^.,  in  case  Brazilian 
shares  should  be  done  at  a  certain  sum  on  a  certain  day,  subscribed  by 
several  persons,  each  for  themselves,  was  holdon  to  be  a  policy  of  insu- 
rance, and  void  within  the  foregoing  statute  of  14  Geo»  III.  e.  48.  In 
O^ood  V.  Elliott^  8  T.  R.  698,  Kenyon^  G.  J.,  Chro^  and  A%hwr9tj  Js., 
vrere  of  opinion,  that  the  preceding  statute  was  confined  to  jpo^ 
cie%  of  insurance,  and  that  from  the  worcb  used  in  the  *second  [*1418] 
elause,  it  was  apparent,  that  the  legislature  had  written  instru- 
ments only  in  contemplation.  But  the  construction  which  was  put  by 
ByJier^  J.,  on  this  statute  was,  that  it  bad  nothing  to  do  with  what,  in 
the  true  sense  and  meaning  of  the  word,  is  a  pelioy,  that  is,  a  mercan- 
tile policy  made  on  interest,  but  that  it  prohibited  aU  wageri  made  on 
any  event  in  which  the.  parties  had  not  any  interest. 

nj  Stat.  16  Oar.  U.  c.  7,  s.  2,  ^^  The  winner  of  any  money,  or  other 
Yaluable  thing,  iy  deceit^  in  playing  at  cards,  dice,  tables,  tennis, 
bowls,  skittles,  shovel-board,  or  in  eock^^Iiting,  horse-races,  dog** 
mateliMS,  fMt-raees,  or  other  games;  or  by  bearing  a  part  in  the  stakes, 
or  by  betting  on  the  sides  of  such  as  play,  ride,  or  run ;  shall  forfeit 
treble  the  value.  ^'  By  the  third  section,  all  secmrities  uid  promises 
given  or  made  for  the  payment  of  sums  exceeding  1002.,  which  have 
been  lost  at  one  time,  by  playing  at  any  one  of  the  said  games,  (yt  by 
betting  on  the  players,  are  declared  void,  and  the  winner  shall  forfeit 
treble  the  value  of  the  money  or  other  thing  won,  above  lOOL  By  9 
Ann.  c.  14,  s.  1,(A)  *^A11  notes,  bills,  bonds,  judgments,  mortgages,  or 
oth^  securities,  given  by  any  person  where  the  whole  or  any  part  of 
the  consideration  of  such  securities  shall  be  for  money,  or  other  valuablie 
thing,  won  by  gaming,  or  playing  at  cards,  dice,  tables,  tennis,  bowls, 
or  other  game,  or  by  betting  on  the  sides  of  such  as  game  at  any  of 
the  aforesaid  games,  or  for  repaying  any  money  knowingly  lent  for 
audi  gaming  or  betting,  or  lent  at  the  time  and  place  of  such  play,  to 
any  person  that  shall  play  or  bet,  shall  be  void."(0  J^^^  ^7  s^-  3> 
any  person,  who  shall  at  any  time  or  sitting  by  playing  at  cards,  dice, 
tables,  or  other  game  or  games  whatsoever,  or  by  betting  on  the  sides 
or  hands  of  such  as  do  pla^  at  any  of  the  games  aforesaid,  lose  to  any 
person  or  persons  so  playing  or  betting  in  the  whole  the  sum  or  value 
of  101.  J  and  shall  pay  or  deliver  the  same,  or  any  part  thereof,  may 
within  three  months,  sue  for  and  recover  the  money  and  goods  lost  ana 
paid;  a^nd  in  the  event  of  his  not  suing,  any  other  person  is  empowered 
to  sue  for  and  recover  the  same,  and  treble  the  value  thereof,  with 
costs, — one  moiety  thereof  for  the  plaintiff,  the  other  for  the  use  of  the 

t)  Roebuck  and  another  v.  Bammertony  Oowp.  73 7. 

A)  See  a«<«,  pp.  341,  572.  (l)  See  Siffel  v.  Jebb,  3  Stark.  N.  P.  C.  1. 
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poor  of  the  parish  where  the  ofrenee  shall  be  oommitted.  Bat  nov,  hj 
sUt.  5  &  6  Will.  IV.  c^  41,  (see  anUj  b.  842,)  notes,  bOk,  or  mortgkga^ 
which  under  the  foregoing  acts  woidd  h*ye  been  abeolntelj  nMj  AmU 
be  deemed  to  h*Te  been  made  for  an  illend  eonaderation. 

The  2nd  seotion(9ii)  of  statute  16  Car.  II.  c.  7,  does  not  make  illml 
all  gaming,  bnt  such  only  as  is  frandnlent  or  ezcessire ;  and  the  &d 
section  in  substance  d^nes  excessive  saming  to  be  "^gaming 
[^1414]  where  one  party  loses  on  ticket  or  cremt  more  than  1002.  at 
one  time  or  sitting;  and  the  stat.  of  Ann.  rednees  the  amoant 
to  102.  Hence,  though  the  stat.  16  Car.  11.  and  9  Anne  eompzise 
horse-races,  a  horse-race  for  a  sweepstakes  of  22.  each^  is  not  w&hin 
the  2nd  section  of  9  Anne,  nor,  as  it  seems,  within  the  5th  section,  there 
not  being  any  loser  to  the  amount  of  102. 

The  construction  which  has  be^x  put  on  the  8rd  section  of  the  Iddi 
Car.  II.  c.  7,  may  be  gathered  from  the  following  case : — ^In  debt  for 
1002.,  the  plaintiff  declared  upon  articles(n)  of  agreement,  pinrportiiig 
that  the  plaintiff  and  defendant  should  run  a  horse  for  1002.,  and  tf 
the  defendant  lost,  he  should  pay  the  1002.,  fcc.    The  defendant  {deeded 
the  8rd  section  of  stat.  16  Car.  IL    J9b2t,  fat  the  plaintifF^  insisted, 
that  the  statute  intended  to  aroid  securities  given  for  money  lost  st 
play,  but  not  where  the  contract  was  precedent ;  but  the  court  were  of 
a  different  opinion :  observing,  that  such  construction  would  wh<dly  elide 
the  statute,  and  let  men  loose  to  play  for  any  great  sum,  provided  thqr 
secured  it  beforehand;  and  added,  that  this  statute,  bemg  to  soppnsB 
the  practice  of  excessive  gaming,(o)  should  be  construed  in  tlie  isoet 
extensive  manner  that  could  be  to  answer  that  end.    A.  lost  at  play  to 
the  plaintiff,(  j>)  and  gave  him  a  bill  for  the  amount  of  the  sum  lost,  m 
the  defendant,  who  accepted  the  bill,  and  afterwards  refused  papient; 
to  an  action  brought  on  the  bill,  the  defendant  pleaded,  thai  afiec  the 
29th  day  of  September,  1664,(9)  and  before  the  making  tiie  isid  lull, 
A.  and  the  plaintiff  were  playing  together  at  haiard ;  and  that  A.  Ihea, 
at  one  time  and  meeting,  lost  to  the  plaintiff  above  1002.,  and  that,  finr 
securing  the  payment  thereof,  A.  drew  the  bill  in  question  on  the  de- 
fendant, who  accepted  the  same ;  and  that  by  force  of  the  stsl;i^(r) 
that  acceptance  was  void  in  law.     On  demurrer  to  this  plea;  it  was  in- 
sisted in  support  of  the  demurrer,  that  this  case  was  not  within  the 
statute ;  because  the  nature  of  the  duty  was  altered,  and  a  new  coatnet 
created  by  the  acceptance,  which  was  the  ground  of  the  aetion.    Bet 
the  court  overruled  the  objection ;  for  although  this  was  a  kind  of  d«v 
contract,  yet  all  was  founded  on  the  illegal  and  tortious  winning,  sad 
it  only  secured  the  pavment  of  that  money,  and,  therefore,  it  was 
within  the  statute,  the  plaintiff  being  privy  to  the  first  wrong.     Anotkr 
objection  was  made,(a)  that  if  this  case  should  be  taken  to  be  widua 
the  statute,  it  would  very  much  endanser  the  credit  of  Sngliah  bilk  of 
exchange,  if  they  might  be  defeated  By  such  collateral  matter;  for  it 

(m)  AppUffortk  ▼.  Colleyy  10  M.  *  W.  7)3;  and  lee  SmiA  r.  Bond^  11  H.  *  W.  M^ 
jw«l,  p.  1416. 

[a)  Hed^eborrow  T.  Moundmy  I  Ventr.  363.  (o)  2  Ler.  M. 

\p)  Huuey  y,  Jaeoh^  Salk.  344 ;  Garth.  366 ;  and  see  the  pleadings,  5  Mod.  1T6. 
\q)  The  daj  from  which  the  IS  Oar.  II,  c.  7,  s.  3|  was  to  take  effact. 
(r)  16  Car.  II.  c.  7,  s.  3.  («)  QwtUOu  357. 
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would  be  inhirioas  to  the  public  trade  of  Bngland,  both  foreign  and 
domestic.  To  jthis  it  was  answered  by  the  eoort,  that  as  to 
iBoonTenience  concerning  "Hrade,  there  conld  not  the  any  in  [^1415] 
this  particular  case,  becanse  the  bill  had  gone  no  fnrther  than 
to  the  first  hands,  vu.  to  the  hands  of  the  pkintifl^  who  won  the  money, 
and  so  no  damage  could  accrue  to  any  person  but  to  him,  who  was  cer- 
tataW  a  person  wi^iin  the  statute* 

Wiiere^^)  a  person  loses  money  by  gaming,  to  the  amount  of  lOL  and 
more,  ana  pays  it  by  a  cheque  on  a  banker,  which  is  cashed  by  the 
banker  on  a  subsequent  day  and  in  a  different  parish;  the  offidnoe  pro-, 
hibited  by  the  9  Ann.  c.  14,  s.  2,  is  committed  at  the  place  where  the 
money  is  lost  and  won,  and  not  at  that  where  the  cheque  is  cashed; 
and  therefore  an  action  under  that  section  by  a  common  informer,  for 
the  sum  lost  and  the  treble  value,  is  properly  brought  on  behalf  of  the 
poor  of  the  parish  in  which  the  play  tooK  place.  Such  a  transaction  is 
substantially  a  gaming  for  ready  money,  and  not  a  gamins  on  credit. 
SenMey  howerer,  that  the  9  Ann.  c*  14,  s.  2,  is  not  confined  to  a  gam- 
ine for  ready  money  only. 

It  appears,  from  the  oases  of  O-oodbum  v.  Marley,  Str.  1159,  BkuP' 
tan  y.  Pys,  2  Wils.  809,  and  Olojfkm  ▼.  Jmning9,  2  Bl.  R.  706,  that 
wagOTS  on  horse*races  are  within  the  statutes  16  Car.  II.  c.  7,  and  9 
Ann.  c.  14.  In  the  case  of  Blaxton  t.  Pye^  the  court  said,  that  though 
horse-rading  was  not  mentioned  in  the  statute  9  Ann.,  yet  it  was  withm 
the  words  ^^ other  game."  A  wager  of  502L  to  12.  that  a  certain  horse 
had  not  won  a  bygone  horse-race  is  lawful ;  for  such  a  wager  neither 
accompanies  anything  then  in  a  course  of  being  done,  nor  contemplates 
anything  then  remaminff  to  be  done;  and  therefore  is  not  within  the 
Stat.  9  Ann.  c.  U.(u)  In  J^^e!f9  y.  Waiter,  1  Wils.  220,  the  court 
injolined  to  think,  tnat  cricket  was  a  game  within  the  meaning  of  the 
atat.  9  Ann. ;  and  in  Modean  y.  TerriUj  8  Tyr.  929;  1  Cr.  k  M.  797; 
it  was  hokLen,  that  a  match  at  cricket  for  202.  was  within  the  meaning 
of  the  2nd  section  of  this  statute,  and  therefore  illegal.  In  LynaU  y. 
Longhothymy  2  Wils.  86,  the  Court  of  C.  B.  were  of  opinion,  that  a 
foot-race  was  within  the  9  Ann.,  for  foot-race  was  mentioned  in  the  16 
Gar.,  to  which  the  9  Ann.  must  relate.  And  this  opinion  wis  recog* 
nized  and  adopted  by  the  court  in  Brown  y.  Berkeley y  Cowp.  281. 

A  cour8ing-match(a?)  is  a  game  within  the  meaning  of  stat.  9  Ann.  c 
14 ;  and  therefore  an  agreement  to  run  such  a  match  for  more  than  lOZ., 
or  to  forfeit  the  same  amount  in  default  of  running,  is  an  illegal  agree- 
ment. It  is  clear,  that  if  these  statutes  had  not  been  affected  by  any 
subsequent  provisions  of  the  legislature,  every  species  of  wagers 
at  horse-races  would  have  been  illegal ;  but  now,  by  *8tat.  18  [*1416] 
Geo.  II.  c.  19,(y)  matoAe8(l)  for  502.  and  upwards,  were 

(t)  Smiih  (q,  t)  r.  Bond.  11  M.  &  W.  649. 
(if)  Fufih  Y.  Jenkku^  1  O.  *  D.  40;  1  Q.  B.  631. 
MJkmUnBY.  Butekmmm,  10  M.  k  W.  85. 

l$f)  So  much  of  this  act  as  relates  to  horse-racing,  was  repealed  hj  stat  3  &  4  Vict 
c.  6. 


(1)  In  Comwr  t.  Qmek^  cited  hj  A»tcn^  J.,  in  2  BL  R.  708,  the  coort  took  a  distinction 
between  naming  a  horse  for  50/.,  which  was  lawiU,  and  betting  on  the  side  of  a  honC| 
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Ieg»1i8ed,(l)  provided  tkej  were  nm  at  certain  pkees,  and  the  heitBes 
carried  certain  weights;  and  bj  the  stat*  18  Geo.  II.  c.  84,  8.  11,  the 
restrictions  as  to  running  at  particular  places,  and  with  certain  weights, 
were  taken  awa7.(2)  But  horse-braces  for  a  less  sum  than  SOL  were 
expressly  prohibited  bj  the  second  section  of  IS  Qeo.  IL ;  and,  conse- 
quently, wagers  on  such  horse-races  were  illegal.(«)  It  was  also  held, 
tnat  these  statutes,  viz.  18  and  18  Geo.  II.,  did  not  extend  t^  every 
kind  of  horse-race ;  thus,  in  XimeneB  v.  Jaque$^  6  T.  R.  499,  where 
the  plaintiff  obtained  a  verdict  on  a  wager  for  100  guineas,  that  he  ooold 
perform  a  certain  journey,  in  a  postohaise  and  pair,  within  a  given 

time,  the  court  arrested  the  judgment.  (8)     So  where  A.  bet- 
[*1417]   ted  with  B.  ''500  ffuineas  and  a  dinner,"  ^hat  A.'s  horse 

should  go  from  London  to  Sittinffboume,(6)  sooner  than  B.'s 
two  horses  should  go  the  same  distance,  B.  s  horses  to  be  placed  at  any 
distance  from  each  other  that  B.  should  think  proper;  the  wager  hav- 
ing been  won  by  B.,  and  an  action  brought  to  recover  the  amount  of 
the  wager,  and  verdict  for  plaintiff  the  court  arrested  the  jndgme&t, 
on  the  ground  that  the  subject  of  the  wager  was  not  that  species  of 
horse-race  or  match  which  was  legalized  by  stat.  18  and  18  Qeo.  IL 
But  a  steeple-chase  for  50{.  and  upwards  is(c)  a  legal  horse-race,  witfaiik 
the  statute  18  Geo.  11.  c.  84 ;  and  so  is  a  trottinff-matchfcT)  for  2oL 
a-side  along  a  turnpike-road.     An  agreement,  by  wnich  defendant  sold 

Jilaintiff  a  horse  for  2002.  if  he  trotted  18  miles  within  the  hour,  but 
or  Is.  if  he  failed ;  was  holden(«)  to  be  illegal,  as  amounting  to  a  wager 

(a)  Johmon  ▼.  BoMn^  i  T.  R.  1. 

[b)  WhaUy  v.  Pqjot,  2  Bos.  k  Pul,  51. 
c)  Evans  v.  Pratt,  3  M.  &  Gr.  759 ;  4  Scott's  N.  B.  378. 

U)  Challand  ▼.  Bing^  1  Dewl.  P.  C.  (N.  S.)  783»  recognizio|^  Jfbam  T.  /V««,  «^'  tap. 
[«)  Broffdm  t.  MarioU,  3  Biagh.  N.  G.  88. 
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which  was  not  so ;  bnt  if  neitbtr  of  the  sums  betted  by  the  parties  auoont  to  102^  on  a 
horse-race  for  50^.  or  upwards,  such  bet  is  legal,  not  being  contrary  to  8  Ana.  c  14. 
M'AlUtier  Y.  Haderiy  2  Campb.  438.  But  a  bet  above  lOOi.,  eTon  on  a  legal  horse>nice, 
cannot  be  sustained.     Shillito  v.  Theed^  7  Bingh.  405, 

n )  It  was  agreed  between  plaintiff  and  defendant,  that  each  shonld  start  his  aire, 
ana  that  if  either  should  refuse,  be  should  forfeit  26^.  to  the  othar,  but  the  plaintiff  mi 
to  pay  the  defendant  5/.  beforehand,  as  a  consideration  to  induce  him  to  make  the  matdL 
The  defendant  afterwards  revising  to  run  the  match,  the  plaintiff  brought  an  actios 
against  him  for  the  25/.  Perrotty  Baron,  before  whom  the  cause  was  tried,  consider^ 
this  as  a  match  for  60/. ;  and,  on  a  motion  in  trrcBt  of  judgment,  the  Ooart  of  K.  B.  wen 
of  the  same  opinion.    Bidmead  t.  Oale^  4  Burr.  2432  ;  1  Bl  R.  671,  ^.  C. 

(2)  There  seems  to  be  much  ground  for  arguing,  trom  the  nature  of  16  Gar.  II.  and  9 
Ann.,  that  these  statutes  ought  to  be  construed  strictly,  in  order  to  enforce  the  principle 
on  which  they  are  founded,  «».,  to  prohibit  all  horse^raoing ;  and  that  the  13  ^  18  Geo. 
II.  are  from  their  nature,  to  be  so  construed  as  to  encouraoe  the  breed  of  horses,  and  tt 
permit  that  species  of  horse-racing  only  called  running  on  the  turf.  It  is  to  be  observed, 
that  Stat.  13  Geo.  II.  speaks  of  entering,  placing,  starting,  &c.;  and  that  the  expression, 
"any  place  or  places  whatsoever,"  used  in  18  Geo.  II.,  can  hardly  mean  "all  England.' 
Per  Lord  Eldon^  0.  J.,  in  WhaUy  v.  P(^'ot^  2  Bos.  k  Pul.  54.  ThU  dictum  of  Lord  JS- 
don't  was  much  canvassed  and  doubted  in  £van9  v.  Pr<Ut,  3  K.  4  Gr.  758;  4  Scotc's  K. 
n.3lS,pott,  1417. 

(3)  The  reason  of  this  decision  is  not  stated  in  the  report  of  the  case ;  bnt  in  Wkslff 

V.  Pafotj  2  Bos.  k  Pul.  54,  Lord  Eldon^  C.  J ,  said,  "  Upon  inquiry  of  the  judges  of  the 

Court  of  King's  Bench,  we  find,  that  the  judgment  of  the  court  in  Ximme*  t.  Ja^ff, 

proceeded  on  an  opinion  that  the  stat.  18  k  18  Geo.  II.  related  to  bona  fide  horse-niciiig 
only." 


on  an  illegal  game  in  tlie  way  of  a  trotting-race)  in  which  more  than 
lOZ.  was  at  stiuke,  and  therefore  within  the  statute  9  Ann.  c  14. 

This  being  the  state  of  the  law  on  the  subject  of  horse-racing,  the 
Btat.  3  &  4  Y  ict.  c.  5,  was  passed,  whereby  so  much  of  the  stat.  18  Geo* 
II.  c.  19,  as  relates  to  the  subject  of  horse-racing,  is  repealed.  It  wae 
contended,  in  JEvans  t.  Pratty{f)  that  the  effect  of  this  enactment  was 
to  render  all  horse-racing  illegal;  but  this  was  denied  by  the  court;  the 
object  of  the  late  statute  being  rather  to  encourage  horse-racing  than 
to  prerent  iU  The  law  with  respect  to  hors^racing,  now  stands  upon 
the  construction  to  be  put  upon  the  stat.  18  Geo.  II.  o.  84  :(g)  and  it 
has  been  holden,  that  since  the  repeal  of  the  stat.  13  Geo.  II.  c.  19,  a 
race  for  a  sum  of  money  less  than  502.,-  given  by  way  of  prize,  by  a 
third  person,  desirous  of  encouraging  racing,  is  legal.(A) 

Two  temporary  acts  hare  recently  been  passed,  (stat.  7  &  8  Vict.  c. 
3,  &  c.  58,)  the  effect  of  which  is  to  suspend,  until  the  end  of  the  next 
session  of  parliament,  all  proceedings  commenced  by  common  informers^ 
or  persons  other  than  the  actual  losers,  for  penalties  incurred  by  play* 
ing  at  or  betting  on  horse-races,  boat-races,  regattas,  rowing-^matches, 
sailing-matches,  coursing-matches,  fencing-matches,  golf,  wrestling- 
matches,  cricket,  tennis,  fives,  racquets,  bowls,  quoits,  curling,  puttings 
stone,  and  foot-ball. 

The  plaintiff  laid  an  illegal  wager  with  B. ;  the  defendant  took  a 
part  in  the  bet.  The  plaintiff  won :  it  was  expected  that  B. 
^would  pskv  on  a  certain  day,  before  which  the  plaintiff,  at  [*1418] 
the  defendant's  request,  because  he  was  going  to  a  distance, 
advanced  to  the  defendant  his  share  of  the  winnings.  B.  died  insolvent 
before  the  day,  and  the  bet  never  was  paid.  It  was  holden,(t)  inasmuch 
as  the  plaintiff  could  not  establish  his  case  without  the  aid  of  the  illegal 
wager  in  his  proof,  in  which  all  were  concerned,  he  could  not  recover .(1) 

(/)  JBvoM  T.  PircUt^  ubi  tup,  {g)  Per  Tmdal^  C.  J.,  in  S,  C, 

\h)  Applegarih  v.  CoUeyy  10  M.  &  W.  723.  {%)  Simpton  y.  BloMj  7  Taunt.  246. 

(1)  The  plaintiff  had  lost  and  paid  an  illegal  wager ;  the  court  refused  its  assistance 
to  enable  him  to  recover  it  back.  IfCuUum  ▼.  Oourle^f  8  Johns.  147.  Nor  wiU  an 
illegal  wager  be  enforced.    I^enesUm  y.  Cooky  12  Id.  376. 

If  the  wager  be  deposited  in  the  hands  of  a  stake-holder,  either  party  may  forbid  his 
paying  it  over  to  the  other,  whether  the  event  on  which  the  wager  was  laid  have  hap- 
pened or  not,  and  an  action  will  be  sustained,  in  such  case,  to  recover  of  the  stake-holder 
the  amount  deposited  by  the  party.  Vitcher  v.  Tatea,  11  Johns.  23.  This  case,  however, 
came  up  on  error  to  the  court  of  errors,  and  it  was  there  holden  that  the  party  could 
not  recover  where  the  event  deciding  the  wager  had  happened  before  he  had  rescinded 
the  wager  and  notified  the  stake-holder.  Tate»  v.  fbotj  12  Id.  1,  and  note  (a)  at  the  end 
of  the  case.  Debt  and  not  ataumpHty  is  the  proper  form  of  action  for  the  recovery  of 
money  from  a  stake-holder  of  a  bet  on  a  trotting  match.  MTKeon  v.  Caherty^  3  Wend.' 
494.  Debt  for  money  had  and  received  In  the  form  prescribed  by  the  act  to  prevent 
gaming,  lies  against  the  stake-holder  to  recover  money  deposited  on  the  event  of  a  trot- 
ting match,  but  the  limitation,  of  three  months,  if  pleaded,  protects  him  as  well  as  the 
winner.  M^Keon  v.  Caher%  2  Hall,  299  ,>  McAllister  v.  OaUahm-^  3  Penn.  468 ;  M^AllUter 
V.  Hoffman^  16  Serg.  k  R.  147,*  App  v.  Coryellj  3  Penn.  Rep.  494.  A  notice  to  a  stake- 
holder not  to  pay  over  money  deposited  in  his  hands  upon  an  illegal  wager,  must  come 
from  the  owner  of  the  money;  a  notice  from  the  person  who  made  the  bet,  and  deposited 
the  money  on  behalf  of  tiie  owner,  appears  to  be  insufficient.  Reiehly  v.  Maclay^  2  Watts 
k  Serg.  59.  Honey  contributed  by  individuals,  and  deposited  in  the  hands  of  a  stake- 
holder as  a  wager  upon  the  result  of  an  election,  cannot  be  recovered  back  in  a  joint 
action  by  the  contributors.    Myttingtr  v.  Springer^  3  Id.  406. 
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In  Barjeau  t.  WabmUj/jfJc)  Aleinbrooh  t.  J9a2^(Q  and  WAIkfttTJ, 
Haden;{in)  it  was  holden,  that  the  security  only,  and  not  the  eoDtnct, 
was  renciered  void  by  the  statute  9  Ann.  c.  14.  And  in  JSoMmm  t. 
Bland^i^  Lord  Mansfield  stated,  that  it  had  been  twice  jndiciaUj  deter- 
mined that  the  object  of  the  legisUture  was  to  avoid  the  security  and 
not  the  contract,  in  order  to  giro  courts  an  opportuni^  to  examine  into 
the  merits  of  the  consideration;  and  there  are  certainly  other  dictate 
the  same  effect.  On  the  other  hand,  in  Toung  v.  Moarey{o\  the  Court  of 
Common  Pleas  held,  that  the  statute  by  necessary  implication  made 
void  the  contract  as  well  as  the  security;  and  the  Court  of  EzehequeTf 
in  JPKinnell  y.  Robiiuony{p)  inclined  to  that,  as  the  more  reawoabie 
view  of  the  law.(;)  But  the  legislature,  in  passing  the  5  &  6  WE  IT. 
c.  41,  has  in  fact  pronounced  its  decision  upon  tius  point.  That  act, 
while  it  repeals  so  much  of  the  statute  of  Anne  as  makes  the  aecorities 
void,  expressly  enacts  that  they  shall  be  deemed  to  have  been  giren  on 
an  illegal  consideration ;  and  it  is  impossible  to  impute  to  the  legiahtore 
an  intention  so  absurd,  as  that  the  consideration  shoold  be  good  and 
capable  of  being  enforced  until  some  security  is  given  for  the  amoont, 
and  then  that  by  the  giving  of  the  security  the  consideration  ahoold 
become  bad.  The  statute  of  Anne,  theren>re,  in  connection  vitl  the 
5  &  6  Will.  IV.  c.  41,  must  be  taken  to  avoid  all  contracts  for  the  paj" 
ment  of  money  won  at  play.^r) 

An  action  cannot  be  maintained  upon  such  waffers  ss  in  the  ereot 
may  have  an  influence  on  the  public  policy  of  the  kingdom.  On  this 
principle  it  was  holden,(«)  that  a  wager  between  two  electors^  (« the 
event  of  the  election  of  members  to  serve  in  parliament,  was  Foid;  h^ 
cause  it  raised  an  improper  bias  in  the  minds  of  the  parties  to  rote  for 
one  or  other  of  the  candidates,  which  bias  would  be  subTetsiie  of  the 
freedom  of  elections,  and  detrimental  to  the  constitution.(l)  Bo  it  is 

{k)  a  Stra.  1249.  (l)  2  WiIb.  319. 

(m)  2  Campb.  438.  {n)  1  W.  Bla.  260. 

lo)  2  WiU.  67.  (/»)  3  M.  ^  W.  440. 

lq\  And  see  Quarrier  v.  CoUtofiy  1  Phill.  147. 

(r )  Per  Rolft^  B.,  deliveriog  JudgmeDt  of  conit  in  AppUgorth  t.  WUy,  10  X.  ft  W.  T31. 

(a)  AUm  V.  Hwm^  1  T.  R.  56. 

(1)  In  New  York,  it  is  now  held,  that  wagen  on  the  erent  of  an  electioamiM 
and  void,  though  made  after  the  poll  is  closed.  Rtut  ▼.  Gott^  9  Coiren,  169,*  ad  «« 
the  note  (a)  at  the  end  of  the  case.  The  same  point  was  decided  in  an  esriier  csee  la 
Pennsylvania.  Smyth  v.  M^ Matters,  2  P.  A.  Browne,  182;  since  the  decision  of  whiebtt 
act  of  assembly,  (passed  in  1817,)  has  prohibited  all  wagering  or  betting  on  tbeeTHtOi 
any  election  held  under  the  constitution  or  laws  of  the  United  States  or  of  the  Stite,ud 
rendered  the  pracUce  penal.  In  JfAlluter  ▼.  Bofman,  16  S.  Jk  R.  147,  it  wsi  beld,  u» 
•money  bet  upon  an  election  and  deposited  with  a  stake-holder,  who  after  tbe  ^^^^^ 
the  election  is  known,  has  notice  not  to  pay  it  over  to  the  winner,  may  be  reooreiw 
back  by  the  loser.  In  Maryland,  a  wager  on  the  election  of  sheriff,  made  ^^^*?°J^'.' 
sons  entitled  to  vote  at  the  election,  has  been  adjudged  illegal.  Wroth  v.  '^^'j^ 
Ear.  k  M'Hen.  284.  In  New  Hampshire,  a  wager  on  a  subject  in  which  the  P^'^|| 
no  interest,  is  void,  and  the  money  may  be  recovered  of  a  stake-holder,  nnless  psid  ot 
to  the  winner.  Ferkms  v.  Eaton,  3  N,  H.  R.  162.  Money  deposited,  under  »  ^** 
horse  race,  with  a  stake-holder,  as  a  forfeit,  in  case  of  party  not  appesriog.B^;'^ 
recovered  back  by  the  loser.  JfAUiOer  v.  OaUaker,  3  Penn.  468.  Money  WtA  ^ 
horse  race,  may  be  recovered  by  the  better,  either  from  the  winner  or  gtake-hoWer.  4ff 
T.  CorytU,  lb.  494.  But  where  the  money  was  contributed  by  several,  and  ^^9^^^ 
plaintiff,  he  is  entitled  to  recover  only  that  portion  contributed  by  him.  lb.  AH  ^H^ 
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a  reasonable  objection  to  a  wager,  that  it  has  a  tendency  to 
inflnence  and  pervert  the  coarse  of  criminal  ^justice.  Hence,  [^^1419] 
a  wager  as  to  the  conyiction  or  acquittal  of  a  prisoner  on  trial, 
on  a  criminal  charge,  is  illegal,(^)  as  being  against  public  policy.  A 
contract  in  restraint  of  marriage  generally,  is  illegal,  as  being  against 
the  sound  policy  of  the  law.  Hence,  a  wager  that  the  plaintiflf  would 
not  marry  withm  six  years,  was  holden  to  be  yoid;(ii)  for  although  the 
restraint  was  partial,  yet  the  immediate  tendency  of  such  contract,  as 
far  as  it  went,  was  to  discourage  marriage,  and  no  circumstance  appeared 
to  show  that  the  restraint,  in  the  particular  instance,  was  prudent  and 
proper.  Any  wager  which  leads  to  a  public  inquiry  into  the  mode  of 
playing  an  illegal  game,(2;)  e.  ^.,  hazard,  by  which  the  by-standers  may 
acquire  a  knowledge  of  it,  is  contrary  to  good  morals  and  the  policy  of 
the  law,  and,  therefore,  not  a  ground  on  which  an  action  can  be  main- 
tained. In  like  manner,  the  court  will  not  entertain  an  action  on  a 
wager  upon  an  abstract  question  of  law  or  judicial  practice,  not  arising 
out  of  pre-existing  circumstances,  in  which  the  parties  have  an  interest.(y ) 
And  in  another  case,(2)  Oibbs^  C.  J.,  following  the  example  of  Lora 
Loughborough  and  Lord  EUenboroughf  in  the  foregoing  cases  of  Brown 
V.  Leesofiy  and  Senkin  v.  Chier%%^  refused  to  try  an  action  upon  a 
wager,  whether  an  unmarried  woman  had  had  a  child.  An  action 
cannot  be  maintained  upon  a  wager  on  a  cock-fight,fa)  because  it  is  a 
barbarons  diversion,  which  ought  not  to  be  encouragea  or  sanctioned  in 
a  court  of  justice ;  and  further,  because  it  would  tend  to  the  degrada- 
tion of  the  court  to  entertain  such  inquiries. 

So  if  the  subject  of  the  wager  lead  to  improper  inquiries,  which  respect 
the  interest  and  general  importance  of  the  country,  they  are  illegal  as 
being  contrary  to  sound  policy  ;(1)  as  wagers  on  the  amount  of  the  hop 
daties,r&)  or  the  receipt  tax,  or  any  other  branch  of  the  public  revenue. 
And  this  rule  holds,  although  the  actual  discussion  may  be  excluded  by 
the  special  circumstances  of  the  case:  as  where  the  wager  being  on  the 
amount  of  the  hop  duties,  the  defendant  had  admitted  that  he  bad  lost 
his  wager  ;(<;)  so  where  defendant  had  given  a  promissory  note  for  the 
amount  of  the  wager.(d^ 

So  also  where  the  oiscussion  of  the  subject  of  the  wager  will  be 

(t)  BvMU  ▼.  J&nm,  6  M.  ft  W.  77.    See  ante,  n.  (1),  p.  1410. 

(«)  SdrUetf  t.  iKce,  10  BMt,  22,  ante,  p.  59.        (z)  Brawi  ▼.  Leeion,  2  H.  Bl.  43. 

(y)  Benkm  t.  Oimtm,  12  Bast,  247.  (z)  DUaUntm  v.  Goldmith,  4  Gampb.  152. 

M  Squirm  r.  IFAititoi,  3  Gampb.  140;  Lord  EUmbifnmgh^  G.  J. 

(h)  Atherfoid  ▼.  Beardy  2  T.  R.  610.  (e)  Ather/old  r.  Beard,  2  T.  R.  610. 

(d)  Shiriey  T.  Sankeyj  2  Bos.  4  Pal.  130. 

upon  matters  in  which  the  parties  have  no  interest  bejond  what  is  created  by  the  wagers 
themselves  are  void  contracts.  JEtoit  ▼.  ffooffe,  6  New  Hamp.  104.  In  Vermont,  the  law 
will  not  enforce  the  payment  of  a  wager.  OoUamer  y.  Day,  2  Verm.  144.  A  wager  con- 
traiy  to  the  opinions  of  sonnd  policy  is  void,  equally  as  if  it  contravened  a  positive  law. 
Bunn  V.  Riktr,  4  Johns.  426;  M<nmi  T.  VToite,  7  Id.  434;  Haekett  v.  Wootan,  1  K.  ft  H. 
180.  A  wager  being  illegal  and  void,  an  action  cannot  be  maintained  against  the  stalie- 
holder,  for  the  snm  deposited,  by  the  party  to  whom  it  was  to  be  forfeited.  CarUy  v. 
Btrry,  1  BaUey,  593. 

(1)  See  Bumn  v.  Biktr,  4  Johns.  426 ;  Laming  v.  Latmng,  6  lb.  554;  VUektr  t.  TqU$, 
il  lb.  23 ;  Bru^  v.  KeOer,  5  Wend.  250 ;  ItKetm  v.  Cakerty,  1  HaU,  300 ;  PkiUife  v. 
/vM,  1  Rawle,  36 ;  Uoyd  v.  Liamirig,  7  Watts,  294. 
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attended  with  rnjnry  to  a  third  penoo,  and  lead  to  indeceat  evidence. 
On  this  priBoiple,(«)  a  wager  between  two  indifferent  persona  on  the  aez 
of  the  Chevalier  D'Eon^  who  had  appeared  to  the  world  as  a  man,  and 
acted  in  that  character  in  a  variety  of  capacities,  was  holden  ille^. 

Pleading. — With  respect  to  the  form  of  declaring  on  a 
[*1420]  wager,  it  '^may  be  observed,  that  before  the  time  of  J9oft,  C.  J., 
it  was  a  question  whether  a  general  indebitatos  assompeit 
would  not  lie  for  a  wager ;  it  was  however  finally  agreed  that  it  wovld 
not ;(/)  bttt  although  an  action  does  not  lie  in  that  particular  form,  jet 
a  special  assumpsit  on  the  wa^er  itself,  kid  by  way  of  mutual  promises, 
may  be  maintained.  The  objection  that  a  transaction  is  ille^  undff 
Stat.  16  Gar.  II.  c.  7,  cannot  be  taken  unless  pleaded  specially,  although 
the  objection  appears  on  the  plaintiff'*s  pleadmgs  or  case.(j7) 


i: 


[e)  Dmo9U  r,  JonMf  Cowp.  729. 

[/)  JaekMon  t.  CoUgrav€^  in  error,  Bxch.  Ghr.  t  Will.  III.  Garth.  338 ;  Sowy  t.  Cutk- 
MOfi,  1  Ld.  Raym.  69. 

{g)  DoitUt-  T.  JTiUldUpwoti,  10  M.  &  W.  85 ;  Mwrtm  t.  SmUky  4  Bingh.  N.  G.  436;  « 
Scott,  2e8|  Ml#,  p.  124. 
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THE   PRINCIPAL  MATTERS, 


A. 
ABANDONMENT : 

of  contract,  874,  5,  6. 

assared  may  elect  to  abandon^  972.  6,  7. 

what  loss  is  necessary  to  justify,  973. 

notice  of,  must  be  given  in  reasonable  time,  974. 

when  there  may  be  a  total  loss  without  an  abandonment,  ib, 

one  jointly  interested  with  others  may  give  notice  for  all,  976 

not  necessary  in  case  of  total  loss,  974. 
ABATEMENT : 

for  non-joinder,  stat.  3  &  4  Will.  lY.  c.  42,  s.  8,  121. 

of  coverture,  not  within  stat.,  %b, 

of  nuisance,  by  commoner,  443. 

plea  in,  in  assumpsit,  121. 
covenant,  482. 
requisites  of  such  plea,  ib. 
debt  on  bond,  666. 
non-joinder  of  partner,  1148. 
ABBEYS : 

dissolution  of,  1302,  3. 
ABSENTING : 

otherwise  absenting  himself,  when  an  act  of  bankruptcy,  198,  200 
ABSTRACT: 

of  title,  property  in,  1363. 

vendor  must  be  prepared  to  verify,  187. 
ABUTTALS : 

R.  G.  H.  4  Will.  IV.  respecting,  1333. 

proof  of,  1352. 
ACCEDAS  AD  CURIAM : 

nature  of  this  writ,  1197. 
ACCEPTANCE  OF  BILLS  OF  EXCHANGE: 

nature  of,  320,  348. 

presentment  for,  347. 

qualified,  conditional,  349,  360. 

absolute,  349. 

special,  ib, 

acceptance  supra  protest,  360,  372, 
VOL.  II. — A 
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ACCEPTANCE  OF  BILLS  OF  EXCHANGE,  caniinued, 

of  inland  bill,  must  be  in  writing,  348. 

of  foreign  bill,  may  be  by  parol,  348. 
or  by  collateral  writing,  ib, 
bnt  not,  of  non-eziBting.bill,  349. 

non-acceptance,  notice,  protest,  361. 

cancellation  of,  349. 
ACCEPTANCE  OF  CHARTER : 

cannot  be  partial,  1170. 
ACCEPTANCE  OF  GOODS: 

what  sufficient,  within  stat.  of  frauds,  864,  6,  7. 
ACCEPTOR  OF  BILL  OF  EXCHANGE : 

acceptor  paying  bond  Jide  indorsee  of  a  forged  bill,  indorsee  may  retain  tbe 
money,  99. 

liability  of,  351. 

is  considered  as  principal  debtor,  ib. 

effect  of  entering  into  composition  with,  383. 

evidence  in  action  against,  393. 

accommodation  acceptor,  where  not  discharged,  351, 
ACCESS: 

what  is  considered  as  such,  758. 

non-access  must  be  proved  by  other  testimony  than  wife's,  759. 
ACCIDENT : 

where  no  excuse  for  trespass,  27. 

coach-owner  not  liable  for  inevitable,  420. 

from  negligence,  1120. 
ACCOMMODATION  BILL: 

where  no  effects,  notice  to  drawer  of  dishonour  unnecessary,  353. 

acceptor  of,  how  discharved,  384. 

maker  of,  how  discharged,  386. 
ACCORD  AND  SATISFACTION: 

plea  of,  in  assumpsit,  124. 

covenant,  534. 

whether  accord  before  day  of  payment,  can  be  pleaded  to  debt  on  bood,  565. 

payment  of  part,  and  promise  to  pay  residue,  cannot  be  pleaded  in  salis&ction  to 
debt  on  bond,  566. 

payment  of  less  sum  be/ore  the  day,  may  be  pleaded,  565. 

plea  of,  in  trespass,  1336. 
ACCOUNT: 

action  of,  1. 

must  be  either  privity  in  deed  or  in  law,  1. 

how  to  declare  on  the  stat.  4  Ann.  c  16,  2. 

lies  against  bailiff,  ib, 

and  against  tenant  in  common,  ib. 

against  executors  of  guardian,  bailiff  or  receiver,  3. 

by  executors,  administrators,  and  executors  of  executors,  f6. 

on  a  running  account  between  merchant  and  broker,  ib. 

lies  not  against  in&nt,  t&. 

nor  by  executor  against  co-executor,  ib, 

plea  in,  4. 

evidence  on  ne  unques  receiver,  ib. 

judgment  quod  computet,  form  of,  4,  5. 

proceedinffs  thereon,  5. 

auditors,  Uieir  power  by  stat.  4  Ann.  c.  16,  ib. 

proceeding  in  aefault  of  bail,  ib. 

rules  for  pleading  before  auditors,  5,  6. 

final  judgment,  form  of  6. 

writ  of  error  lies  on  this  judgment  only,  ib. 

execution,  ib. 

bills  of  exchange  are  not  within  the  exception  in  the  statute  of  limitatloofl  as  to 
merchants'  accounts,  321. 
ACCOUNT  STATED: 

assumpsit  on,  68,  n,  106. 
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ACCOUNT  STATED,  conHnued. 

evidence  upon  count  on,  68,  n.  (22). 

infant  not  liable  on,  135. 
ACKNOWLEDGMENT : 

of  debt,  what  sufficient  to  take  case  out  of  statute  of  limitations,  144. 

Stat  relating  to,  146. 
ACQUITTAL: 

of  co-defendant  for  purpose  of  making  him  a  witnesSi  1336. 
ACT  BOOK: 

when  proof  of  persons  being  executors,  815. 
ACT  OP  BANKRUPTCY: 

proof  of,  when  required,  283. 

of  the  several  acts  of  bankruptcy  by  statute,  197. 

of  joint-stock  company,  221. 
ACTION: 

on  penal  statutes,  628. 
ACTION  ON  THE  CASE: 

where  case  or  trespass  is  the  proper  remedy,  452.   460,  688. 

what  is  the  true  criterion,  462.  3. 

trespass  or  case  for  false  imprisonment,  1069,  n. 

case  or  trespass  for  irregular  distress,  1330. 
ADJUDICATION: 

of  bankruptcv,  how  to  be  disputed,  192. 

bankrupt  to  nave  notice,  before  adjudication  is  advertised  in  the  (Gazette,  t&. 

reversal  of  adjudication,  193. 

not  invalid,  on  account  of  concerted  acts  of  bankruptcy,  194. 
ADJUSTMENT : 

nature  and  effect  of,  986,  7. 
ADMINISTRATION: 

by  whom  to  be  granted,  779. 

where  void,  780,  n. 

where  administration  de  bonis  non  is  necessary,  787. 

during  minority  of  executor,  788. 

during  absence  of  executor  beyond  sea,  789. 

Sending  litigation,  790. 
uring  lunacy,  i&. 
evidence  of,  814. 

effect  of  statute  of  limitations  as  to,  816. 
ADMINISTRATOR: 

penalty  on,  for  administering  without  probate,  783. 

interest  of,  in  property  of  intestate,  ib, 

bound,  though  not  named,  ib, 

what  they  may  do  before  probate,  783. 

each  administrator  has  entire  control  of  personal  estate  of  testator,  9em^.7d4 

Sroperty  of  deceased  vests  in,  at  what  time,  786. 
e  bonis  non,  what,  787. 
actions  by,  801. 
against,  U05. 

Elea  by,  809. 
ow  he  may  lay  demise,  in  ejectment,  725. 
ADMIRALTY: 

effect  of  sentences  in  a  court  of,  1007,  n.  1008,  9. 
ADMISSION: 

of  deceased  persons,  when  evidence  in  ejectment,  752,  3. 

when  party  estopped  from  disputing  execution  of  deed,  753. 

of  assets.  796,  7,  8. 
ADMITTANCE: 

surrender  of  copyhold  before,  698. 
ADULTERY: 

action  for,  7. 

form  of  action,  8. 

what  conduct  in  the  husband  will  bar  the  action,  8,  9,  10. 

correct  statement  of  Gibber  v.  Sloper,  8,  n.  (8). 
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ADULTERY,  «wi^m««i.  .      .     ,^1     .a  n 

whea  husband  and  wife  live  apart,  whether  action  18  mamtainabie,  10, 11. 

there  may  be  separate  actions  Muinst  several  defendants,  id. 

of  the  venue  in  the  action  for,  to. 

of  the  declaration  in  the  action  for,  ib, 

how  statute  of  limitations  is  to  be  pleaded,  12. 

money  cannot  be  paid  into  court,  ib, 

actual  marriage  must  be  proved,  ib.    See  Marriage. 

of  the  proofs  of  adultery,  23. 

what  circumstances  go  m  mitigation  of  damages,  10,  24. 

what  circumstances  operate  in  aggravation,  24. 

of  the  costs  in  the  action,  25. 

new  trial,  in  what  cases  granted,  ib. 
ADVERSE  POSSESSION: 

for  20  years,  742,  8. 
ADVOWSON: 

in  fee,  purchase  of,  when  not  simony,  578. 

ejectment  will  not  lie  for,  704. 
AGENT: 

payment  to,  102.  •     •    1   -j. 

where  action  must  be  brought  against,  and  where  against  principal,  w. 

obtaining  money  illegally,  cannot  discharge  himself  by  paying  it  over,  104. 

tender  to,  where  good,  160. 

notice  to  principal,  notice  to  as^nt,  251. 

principal  is  cimlly  responsible  tor  acts  of.  826. 

authorized  to  act  in  the  usual  way  of  business  only,  820. 

acceptance  of  bills  by,  325,  6, 

when  he  has  power  to  determine  tenancies  by  notice,  714. 

who  is  deemed  such  within  statute  of  frauds,  870. 

See  Factor. 
AGISTER: 

has  not  any  lien,  1389. 
AGREEMENT: 

different  kinds  of,  42. 
parol,  ib, 
illegal,  56. 

contrary  to  public  policy,  59. 
fraudulent,  63. 
immoral,  67. 

void  by  statute  of  frauds,  845. 

made  in  consideration  of  marriage,  856. 

on  contract  on  sale  of  lands,  or  interest  in  them,  ib, 

not  to  be  performed  within  one  year,  860. 

or  memorandum  must  be  in  writing,  862,  8. 

parol  evidence  of,  cannot  be  given,  in  what  case,  1409. 

,  variation  or  waiver  of  written,  874. 

ALIEN: 

wife  of,  when  chargeable  as  a  feme  sole,  304, 

who  is  an  alien  enemy,  956,  7. 

enemy  cannot  sue  on  a  policy  of  insurance,  992. 
ALIMONY: 

what  debts  husband  liable  for,  afler  decree  for  alimony,  to  wife,  296. 
ALLEGATION: 

of  substance,  requires  substantial  proof  only,  1075,  n. 
ALLOWANCE: 

geparate,  296. 
ALTERATION : 

of  bills  of  exchange,  337. 
AMBASSADOR: 

marriage  in  chapel  of  English  ambassador,  valid,  22. 

no  distress  of  goods  of,  673. 
AMENDMENT: 

during  the  trial,  9  Geo.  IV.  c.  15,  542. 
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AMENDMENT,  continued, 

daring  the  trial,  3  &  4  Will  IV.  c.  42,  s.  23,  24,  643. 
AMENDS; 

tender  of,  in  case  of  irregular  distress,  688,  1207. 
by  justice,  924,  6. 
AMERCIAMENT : 

in  court  leet,  debt  lies  for,  553. 

what  must  be  averred  in  the  declaration,  ib. 

upon  a  distress  for,  defendant  not  entitled  to  costs,  1218. 
ANCESTOR: 

debt  on  bond  of,  608. 

pleadings  to  the  action,  610. 
ANCHENT  DEMESNE : 

how  proved,  766. 
ANNUITT: 

effect  of  forfeiture  of  annuity  bond,  559. 

debt  for  arrears  of,  618. 
APOTHECARY:  , 

must  prove  his  qualification,  124. 
APPEARANCE : 

in  ejectment,  time  for,  730. 
APPENDANT : 

common,  what  is,  437, 
APPOINTEE: 

where  he  cannot  be  sued  as  assignee,  511. 
APPORTIONMENT : 

statutes  concerning,  626,  7. 

of  freight,  526  and  n. 

of  tithes,  1300,1321. 
APPRAISEMENT : 

of  distress,  when  and  how  to  be  made,  682, 3. 

effect  of  appraisement  on  the  premises,  684. 

when  sum  aue  does  not  exceed  20Z.,  ib. 

must  be  bj  two  brokers,  682. 

constable  must  attend  appraisement  and  swear  the  brokers,  683,  n. 
APPRENTICE: 

may  plead  infancy  to  covenant  upon  an  indenture  of  apprenticeship,  538. 

of  actions  by  masters  for  seducing  and  harbouring,  1111. 

master  entitled  to  wages  earned  by  impressed  apprentice,  ib. 

promissory  note  given  as  an  apprentice  fee,  is  void,  for  want  of  consideration,  if 
indentures  are  void,  407,  8. 
APPROPRIATION : 

of  payments,  137. 

unappropriated  payment  may  be  applied  to  an  equitable  debt,  ib, 

the  rule  as  to  n^otiable  instruments,  138. 
APPROVEMENT : 

of  commons,  441. 

lord  may  approve  against  common  of  pasture  appendant  or  appurtenant,  442. 
APPURTENANT: 

common,  438. 
ARREST: 

what  acts  the  officer  may  justify  in  making  an  arrest,  33. 

may  be  made  without  touching  the  person,  ib. 

words  merely  will  not  make  an  arrest,  1220. 

trespass  for  false  imprisonment  will  lie  for  an  unlawful  arrest,  as  on  mesne  pro- 
cess not  returned,  915. 
or  not  being  the  person  named  in  the  writ,  ib, 
or  if  the  arrest  be  made  on  Sunday,  918. 
or  after  return  day  of  writ,  919. 

original  arrests  only  prohibited  on  a  Sunday,  919,  1221. 

action  for  malicious  arrest,  1066. 

in  bankruptcy,  214,  5. 

See  Rescous. 
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ARRESTS:  See  1vbvka:sce, 

I088  by,  9G5. 
ARTIFICIAL  WATERCOURSES : 

law  as  to,  1126. 
ASSAULT  AND  BATTERY : 

what  acts  amount  to  an  assault,  26. 

the  remedy,  27. 

battery  defined,  remedy,  27,  28. 

where  it  lies,  28. 
immaterial  whether  the  act  be  wilful  or  not,  27. 
in  declaration  for,  plaintiff  may  recoyer  for  assault  alone,  28. 

the  day  is  not  material,  29. 

vi  et  armis  et  contra  pacem,  necessity  of,  in,  ib. 

the  commission  of  the  fact  must  be  alleged  positiyely,  30. 
the  general  issue,  and  eyidence  under  it,  ib, 
the  general  issue  by  statute,  ib. 
money  cannot  be  paid  into  court,  31. 
justification  in  defence  of  person,  i6. 
m  defence  of  wife,  child)  master,  ib. 
in  defence  of  possession,  32. 
particulars  of  title  need  not  be  set  out,  33. 
justification  by  officers  executing  process,  ib. 
a  battery  not  justified  by  shewing  an  arrest  merely,  ift. 
what  amounts  to  a  justification  by  an  officer,  34. 
moderate  chastisement  by  master,  parent,  Ac,  ib. 
justification  must  be  specially  pleaded,  36. 
plea  of,  must  confess  a  battery,  t&. 
of  local  and  transitory  justifications,  ib. 
the  replication,  de  i^furid,  36. 
new  assignment,  when  necessary,  37. 
the  action  must  be  brought  within  four  years,  36. 
the  damages,  how  calcuuited,  37. 
affainst  joint-trespassers,  ib. 

when  a  nolle  prosequi  should  be  entered  against  one,  38. 
when  a  new  writ  of  inquiry  may  be  issued,  ib. 
costs,  Stat.  3  ft  4  Vict.  c.  24.  as  to,  where  aamages  under  40#.,  ib. 
certificate  of  the  judge  on  the  record,  effect  of,  ib. 
not  to  affect  certain  actions  for  trespass  on  lands,  &c.,  ib. 

S anting  the  certificate  is  in  the  discretion  of  the  judge,  39. 
is  discretion  cannot  be  reyiewed  by  the  court  above,  ib. 
may  be  granted  in  an  action  of  libel,  ib. 
in  an  action  on  the  case  for  an  infrinffement  of  a  patent,  ib. 
must  be  applied  for  within  a  reasonable  time,  16. 
costs  in  slander,  when  less  than  40«.,  recovered,  40. 
costs  to  defendants  in  trespass,  when  given,  t&. 

costs  to  one  of  several  defendants  who  has  a  nolle  prosequi  entered  as  to  hiDf  t^ 
See  Plbadivqs — Costs. 
ASSETS: 

admission  of,  what  is,  797,  8. 
all  separate  debts  deemed  assets,  796  n. 
assets  auando  acciderint,  816. 
wife's  cnoses  in  action,  where,  290. 

of  the  replication  of  assets  to  a  plea  of  riens  per  descent,  and  by  what  pioof  it 
may  be  supported,  610. 
ASSIGN : 

covenant  not  to,  without  license,  493. 

not  included  in  term  ^'  usual  covenants,''  493,  n.  (23). 
'by  it,  lessee  restrained  from  general  right  to  assign,  494. 
assignments  in  breach  of  this  covenant  not  void,  ib. 
what  acts  are,  and  what  are  not,  a  breach  of  this  covenant,  494. 
assignment  by  operation  of  law  not  a  breach,  496. 
determined  by  license  once  granted,  though  partial  only,  495,  6,  7. 
when  it  extends  to  executors  of  deceased  lessee,  496^  n. 
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ASSIGN,  covenant  not  to,  without  license,  continued, 

forfeiture  how  waived,  497. 

equity  will  not  relieve  against  forfeiture,  ib, 

by  bankrupt,  276,  496,  7. 
ASSIGNEE : 

of  reversion,  may  take  advantage  of  covenants,  502. 
assignee  by  parol,  506. 
where  the  neir  may  be  charged  as,  507. 
where  liable,  though  not  named,  508. 
where,  if  named,  509. 

of  parcel  of  estate,  liable  on  covenant  to  repair,  511. 
liable  to  pay  rent  for  a  moiety  though  the  other  moiety  be  evicted,  i6. 
not  liable  for  breaches  incurred  before  or  after  assignment,  512,  3,  6. 
what  will  be  a  sufficient  conveyance  in  order  to  exonerate,  513,  and  n.  (36). 
of  term,  by  way  of  mortgage.  liable  to  covenants  in  the  lease,  513. 
of  the  averment  of  entry  and  possession  of,  514. 

the  whole  estate  must  be  conveyed  to  make  assignee  chargeable,  515,  6. 
but  devisee  of  eauitable  estate  is  not  liable  as,  516. 
under-lessee  not  liable  as,  ib. 

but  reserving  the  rent  to  the  lessee  will  not  exonerate  assignee,  t&. 
how  to  declare  against,  t&. 

actions  by  and  against  assignee  of  reversion  are  transitory,  517. 
ASSIGNEES  OF  BANKRUPTS : 

actions  by,  255.    See  tit.  Bankrupt. 
ASSIGNMENT : 

voluntary,  by  insolvent,  207,  8. 

property  of  oankrupt  vested  in  assignees,  without,  193. 

of  aU  trader's  property  for  benefit  of  creditors^  an  act  of  bankruptcy,  207-9. 

of  bond  by  chancellor,  after  fraudulent  commission,  265. 

where  lessee  may  plead,  in  bar  to  debt  for  rent,  though  he  has  assigned  over  the 

premises,  602. 
of  the  covenant  not  to  assign  without  license,  493. 

what  is  a  breach,  ib, 

assignment  by  operation  of  law,  no  breach,  495. 
condition  discharged  by  leave  once  gpranted,  495,  6. 

equity  will  not  reheve  against  forfeiture  occasioned  by  breach,  497. 
for  assignment  of  bail-bond,  598.    See  tit.  Bail. 
ASSUMPSIT : 

nature  of  the  action  of,  42. 

as  to  the  consideration,  ib.    See  tit,  Gonsideratiov. 

how  forbearance  of  suit  should  be  stated  in  action  of  assumpsit,  46. 

necessity  of  stating  a  request,  in  what  cases,  52. 

different  kinds  of  agreements,  42. 

agreement  must  be  legal,  56. 

illegality  in  the  consideration  or  the  promise,  ih, 

where  part  of  an  entire  consideration  is  illegal,  ib, 

where  promise  to  do  two  or  more  acts,  one  of  which  is  illegal,  ib, 

agreement  contrary  to  public  policy,  59. 

contaminated  with  illegal  transaction,  62. 

of  fraudulent  agreements,  63. 

in  fraud  of  composition  with  creditors,  ib* 

immoral  agreements,  67. 

indebitatus  assumpsit,  nature  of  action,  68. 

form  of  count  in,  70,  1. 

when  it  lies  and  when  not,  71  to  76,  and  101,  102. 

money  paid,  76. 

money  nad  and  received,  81.    See  tit,  Moket  Had  and  Received. 

when  action  on  money  counts  not  sustainable,  98. 

declaration  in,  106. 

venue  transitory,  ib, 

number  of  counts  under  general  rules,  ib, 

plaintiff  may  allege  several  breaches  m  the  same  count,  107. 

day  mentioned  in  the  declaration,  108. 
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ASSUMPSIT,  eofUmued. 

how  to  state  contract,  108. 

and  the  consideration,  62,  109. 

how  to  state  forbearance  of  suit  in,  46. 

insufficient  considerations  need  not  be  stated,  110. 

executed  and  executory  considerations  how  to  be  stated,  ib. 

of  notice  and  averment  thereof,  111. 

of  request  and  ayerment  thereof,  111,  112. 

as  to  conditions  precedent,  112.    SeeHL  CoiromoNs  Precedbitt. 

statement  of  cause  of  actions  in  inferior  court,  107. 

of  the  pleadings,  121. 

of  the  general  issue,  i&. 

plea  of  excluded  in  actions  on  bills  of  exchange,  122. 

matters  in  confession  and  avoidance  to  be  specially  pleaded,  ib, 

accord  with  satisfaction  a  good  plea,  124,  6. 

payment  of  a  less  sum  when  a  satisfaction,  126,  6. 

in&ncy,  128.    See  Ut,  Iitfakct. 

of  plea  in  abatement,  121. 

payment     See  tit,  Patxbkt. 

release.    See  iU,  Rblbabk. 

limitations.    See  tit.  Statute  of  LiniTATioirs. 

set-off.    See  Hi.  Set-off. 

tender.    See  tU,  Tekder. 

damages,  measure  of  in  assumpsit,  163. 

judgment  in,  164. 
ATTESTATION: 

by  attorney,  under  1  ft  2  Vict  c.  110,  s.  9,  247,  n.  (22). 

ofwiU,  880. 

by  three  or  four  credible  witnesses,  883. 
ATTESTING  WITNESS: 

must  be  called,  662. 

exceptions  to  this  rule,  ih, 

who  are  Qualified  to  be,  to  a  will,  883,  4i 

need  not  be  to  a  notice  to  quit.  710. 
ATTORNEY: 

statutes,  with  regard  to,  rei>ealed,  166* 

examination  of,  before  admission,  166,  n. 

admission  and  enrolment  of,  166. 

admission  o£  in  inferior  coiuls,  166,  7. 

certificate  or,  165,  n.  166. 

actions  by,  for  recovery  of  fees,  166,  167. 

judge  may  authorize  action  before  expiration  of  month,  169. 

delivery  of  bill  and  delivering  up  of  deeds,  i&. 

bill  should  give  history  of  the  cause,  172. 

must  be  left  with  party  to  be  charged,  172. 

appropriation  of  payments  by  attorneys,  173. 

must  declare  name  of  his  employer,  ih, 

liability  of  attorney  for  negligence,  176,  7. 

on  taxation  of  attorney's  biU,  no  items  to  be  disallowed  on  grounds  of  oegH- 
gence,  173. 

negligence  no  defence  to  action  on  attoigiey's  bill,  ih, 

crassa  negligentia,  174,  n.,  176. 

statute  of  limitations  may  be  pleaded  to  action  by  attorney  for  fees,  165. 

non  delivery  of  bill  must  be  pleaded  specially,  176. 

evidence  of  person  being  attorney,  177. 

evidence  of  Dill  being  delivered,  177,  8. 

attestation  by,  under  stat.  1  ft  2  Vict  c  110,  s.  9,  247,  n. 

See  tit.  Taxation. 
AUCTION: 

sale  of  lands  and  goods  by  auction,  within  the  statute  of  frauds,  1 79. 

when  bidding  at  an  auction  may  be  retracted,  180. 

what  amounts  to  a  bidding,  so  as  to  incur  auction  duty,  181. 

assent  of  seller  signified  by  faU  of  hammer,  180. 
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AUCTION,  conHrmed. 

verbal  declaration  of  auctioneersi  in  what  case  not  evidence,  180. 

puffing  vitiates  contract,  181. 

of  the  recovery  of  deposit  and  interest,  on  defect  of  title,  and  how  to  declare  for 

interest,  183,  4,  6. 
remedy  as  between  vendor  and  vendee  in  a  sale  by,  184,  188. 
when  purchaser  is  not  bound  to  complete  purchase,  186. 

at  what  time  vendor  must  be  ready  with  title-deeds — ^must  verify  abstract  at  the 
day  fixed — ^making  out  good  title  afterwards  will  not  avail  him  at  law,  186,  7. 
good  title,  what  is,  187. 

Sarticulars  and  conditions  of  sale,  188. 
uty,  bankrupt's  estates  and  effects  not  liable  to,  182. 

duty  on  sale  of  mortgaged  estates,  ib. 

in  a  sale  by  auction,  there  is  a  distinct  contract  for  each  lot,  873. 
AUCTIONEER: 

a^ent  of  both  parties  within  the  statute  of  frauds,  179. 

when  he  has  no  remedy  against  the  owner  for  auction  duty  which  he  has  been 
compelled  to  pay,  181,  2, 

no  action  will  lie  agains^  for  selling  at  highest  price,  though  contrary  to  owners 
directions,  180. 

has  special  property  in  goods,  which  he  is  employed  to  sell,  181,  870/ 

where  he  may  sue  for  goods  sold,  181. 

remedy  of,  for  deposit,  183. 

when  liable  for  deposit,  ib* 

not  liable  for  interest,  185. 
AUDITORS: 

in  account,  5,  6. 
AUTHORITY: 

money  paid  under  a  void  authority  may  be  recovered  in  action  for  money  had 
and  received,  81. 

party  justifv  ing  under  an  authority  must  set  it  forth  in  his  plea,  34,  930. 
AUTRE  DROIT: 

proper^  which  bankrupt  has  in,  will  not  pass  to  assignees,  239. 
AVERAGE: 

general,  949. 

what  goods  are  liable  to  contribution  for  average,  ib. 

when  there  is  neither  general  average  nor  stranding,  underwriter  not  liable  when, 
952. 
AVERMENT : 

where  necessary  in  declaration  in  assumpsit,  111. 
AVOWRY  AND  COGNIZANCE: 

requisites  of,  1203. 

several  avowries  may  be  pleaded,  ib, ;  new  rule,  ib, 

Slaintiff  may  traverse  deiendant's  being  bailiff,  ib. 
efendant  may  avow  that  locus  is  his  freehold,  1204. 
how  tenant  in  common  must  avow,  1205. 
what  avowry  for  damage  feasant  must  allege,  1204. 
plea  in  bar, — 

that  cattle  escaped  through  defect  of  fences,  what  it  must  state,  1205. 
right  of  common,  how  pleaded  by  copyholder,  1206,  7. 
tender  of  amends,  1207. 
for  rent  arrear, — 

how  pleaded  at  common  law,  1208. 
under  Stat.  11  Geo.  11.  c.  19,  ib, 
this  statute  does  not  extend  to  rent-charges,  ib. 
sum  stated  in  avowry  to  be  due  for  rent  not  material,  1209. 
for  rent,  where  part  is  not  due,  ib, 
money  may  be  paid  into  court,  ib,  • 
of  avowries  for  rent  arrear  by  joint-tenant,  ib. 
parceners,  ib, 
tenants  in  common,  t&. 
eviction  may  be  pleaded  in  bar,  1210. 
non  dimisit,  ib. 
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AVOWRY  AND  COGNIZANCE,  conimued. 

what  proof  will  be  snfficieot  on  non  tennit,  1210. 
nothing  in  arrear,  how  it  ought  to  concludei  1211. 
tender  of  arrears,  when  it  may  be  pleaded,  1212. 
AWARD : 

upon  an  award  to  pay  money  at  several  daj8|  assumpsit  wiU  lie  for  each  soin,  a? 

it  becomes  due,  559,  n.  (3). 
in  what  cases  submission  to  an  award,  by  an  executor,  shall  be  deemed  an  ad- 
mission of  assets,  798. 
on  money  awarded  to  be  paid  on  a  particular  day,  interest  is  recoveiable,  399. 

B. 
BAIL : 

of  the  obligation  on  sheriff  to  take  baO  on  arrests  on  mesne  process  bj  commoQ 
law  and  by  statute,  693. 

of  the  bail-bond — ^form— condition,  595. 

of  immaterial  variances  between  the  writ  and  condition,  595,  6. 

bonds  given  to  plaintiff  or  his  attorney  not  within  the  statute,  598,  n. 

of  the  assignment  of  bail-bond,  598. 

in  what  court  action  on  bail-bond  must  be  brought,  699. 

other  reauisites  of  declaration,  600,  601. 

non  est  factum  may  be  pleaded  to,  601. 

how  far  the  bail  are  liable,  tfr. 

sheriff  must  consent  to  surrender ;  otherwise  the  party  will  not  be  considered  as 
in  his  custody,  ib. 

of  the  plea  of  comperuit  ad  diem,  602. 

of  the  replication,  nul  tiel  rocord — ^how  it  ought  to  conclude,  ib* 

when  plaintiff  can  sign  judgment  on,  603. 
BAILGEj  : 

answerable  for  misfeasance,  although  there  was  not  any  considentioii,  419, 4!0. 

a  promise  to  be  answerable  for  a  bailee  is  within  4th  sect,  of  statute  of  fraod^^^- 

may  maintain  trover,  1363. 

See  Cabbier. 
BAILIFF: 

account  against,  2. 

who  is  considered  to  be  a  bailiff,  2,  n. 

the  being  bailiff  is  traversable, 

in  replevin,  1204. 

and  now  in  trespass  qu.  cl.  fr.,  1204,  n.  (18). 
BANK: 

shares  in  joint  stock,  not  within  17th  sect,  of  stat  of  frauds,  864. 
BANKER : 

drafts  on,  when  exempted  from  stamp  duty,  333. 

bill  accepted  payable  at  house  of,  349,  375. 

statutes  rolating  to  banking  co-partnerships,  1151. 

See  Check,  and  Bill  of  Exchangb. 
BANKING  HOUSE: 

nresentment  of  bill  at,  349,  375. 
BANK  OF  ENGLAND: 

exclusive  privileges  of,  322. 
BANK  NOTES : 

tender  of,  160. 

property  in,  1371. 
BANKRUPT : 

statutes  concerning  bankrupts,  190,  191. 

constitution  of  the  Court  of  Bankruptcy,  191. 
appeal  to  chancellor,  where  it  lies,  a6. 
fiat,  how  issued,  191,  192. 
country  fiats,  192. 
petitions  for  reversal  of  adjudication,  t6. 

proceedings  to  annul  fiat,  192, 193.  -^ 

effect  of  annulling  fiat  on  persons  from  whom  assignees  have  recovered)  i^- 
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BANKRUPT,  proceedings  to  annul  fiat,  continued, 

concert  between   bankrupt  and  petitioning  creditor,  no  reason  to  annul 
fiat,  194. 
Gazette,  effect  of  advertisement  in,  192,  193. 
official  assignees,  appointment,  powers  of,  193. 
property  of  bankrupt  vests  in  assignees,  when,  t(. 

what  property  passes,  193,  194. 

real  estate,  io. 

title  to  property  sold  under  commission,  how  affected  by  defects  in  the 
commission,  253. 

office  enjoyed  by  bankrupt,  193. 

rents,  194. 

military  pension  does  not  pass,  193. 
property  in  possession  of  banknipt  as  reputed  owner  vesta  in  assignees  when,  232. 

the  statute,  tb;  its  object^  ib. 

applies  only  to  goods  and  chattels,  ib. 

what  are  goods  and  chattels  within  the  act,  232,  234,  238. 

cases  not  within  the  statute,  239. 

bills  of  exchange  in  bankrupt's  possession,  specifically  appropriated,  do  not 
pass  to  assignees,  241,  242,  243. 
who  are  liable  to  be  bankrupts,  195. 

any  person  trading  in  legal  or  illegal  trade,  ib. 

whetner  before  or  after  petitioning  creditor's  debt,  230. 

and  though  having  ceased  to  trade  before  act  of  bankruptcy,  287. 

feme  covert  sole  trader  by  the  custom  of  London,  195. 
who  to  be  deemed  traders,  196,  197. 
who  are  not  liable  to  be  bankrupts,  197. 

infant,  195. 
protection  from  process  of  persons  not  traders,  or  owing  less  than  3002. 195,  n.  (2). 
of  the  acts  of  bankruptcy,  197,  8. 

departing  the  realm,  198,  199. 

remaining  abroad,  i6. 

must  be  with  intent  to  delay  creditors,  199,  214. 

departing  from  his  dwelling-house,  ib, 

otherwise  absenting  himself,  200,  201. 

beginning  to  keep  house,  201,  202,  203. 

what  considered  a  delaying  of  creditor,  204. 

suffering  himself  to  be  arrested  for  debt  not  due,  ib. 

yielding  himself  to  prison,  t6. 

suffering  himself  to  be  outlawed,  ib. 

procuring  himself  to  be  arrested,  or  goods,  &c.,  to  be  attached,  kc.  ib. 

making  fraudulent  grant,  conveyance,  &c.,  205. 

what  constitutes  a  grant  fraudulent,  205,  210. 

not  necessary  that  it  should  be  fraudulent  between  the  parties,  206,  and  n.  (15). 

assignment  of  all  trader's  property  for  benefit  of  creditors,  an  act  of  bank- 
ruptcy, 207,  209. 

composition  deeds,  when  protected,  214. 

what  is  voluntary  assignment,  207,  208. 

assignment  of  all  goods  fraudulent,  though  not  voluntary,  208. 

sale  of  all  goods  to  a  bon&  fide  purchaser,  not  an  act  of  bankruptcy,  208, 209. 

voluntary  preference,  what,  210^  211,  212,  213. 

fraudulent  surrender  of  copyholds,  or  fi:^udulent  gifl  of  goods,  an  act  of 
bankruptcy,  205,  213. 

lying  in  prison  twenty-one  days,  214. 

act  of  bankruptcy  not  complete  tiU  expiration  of  twenty-one  days,  216, 287. 

property  vests  in  assignees,  when,  216. 

escaping  out  of  custody,  having  been  arrested,  t(. 

filing  declaration  of  insolvency,  217. 

paying  money  or  giving  security  to  the  persons  who  struck  the  docket,  ib. 

filing  affidavit  of  debt  by  creditor,  218. 

neglecting  to  attend  summons  to  appear,  &c.,  219. 

signing  admission  of  demand,  and  not  paying,  &c.,  within  fourteen  days,  ib. 
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BANKRUPT,  con^jitKd. 

admittiiig  part  of  a  demand,  bat  not  paying,  Ac,  or  makiDg  deporitioii  of  a 
good  defence  to,  the  residue,  219. 

filing  petition  for  discharge  in  Insolvent  Conit,  220. 

not  paying,  securing,  or  compounding  for  judgmentdebt,  ib, 

disobeying  order  of  courts  for  payment  of  money,  221. 
bankruptcy  of  joint^tock  companies,  tb. 

joint-stock  companies  committing  act  of  bankruptcy,  maj  be  proceeded 
against  as  other  bankrupts,  222. 

individual  member  not  affected  by  bankruptcy  of  companj,  iq. 

acts  of  bankruptcy  that  can  be  committed  by  a  company,  222,  223,  224. 

passing  resolution  that  company  are  unable  to  meet  their  engagements, 
222,  223. 

not  paying,  Ac,  judgment  debt  after  notice,  223. 

filing  affi(UkTit  of  debt  by  creditor,  224. 
power  of  assignees  to  sue,  and  creditors  to  prove,  224,  225. 
right  of  creditor  to  proceed  against  individual  member  and  companj  at  the  same 

time.  225. 
more  tnan  six  persons  being  bankers,  deemed  a  trading  company,  225,  6. 
of  the  petitioning  creditor's  debt,  227. 

amount,  227,  228. 

time  of  its  becoming  due,  227,  8,  230. 

who  may  be  petitioning  creditor,  229,  230. 

proof  of  the  aebt,  231. 

chancellor  may  dispense  with  bond,  265. 

where  petitioning  creditor's  debt  insufficient,  any  other  creditor  may  appij 
to  have  comnussion  proceeded  with,  231, 232. 
of  warrants  of  attorney,  conveyances  and  payments   made  by  and  to  bank- 
rupts, 247. 
statutes  against  secret  warrants  of  attorney,  ib, 
seizure  under  an  execution,  when  valid  against  assignees,  249,  250, 253,  2H 

256,  260. 
conveyances,  Ac,  by  bankrupt  bonft  fide  before  bankruptcy,  without  aotice,  valid, 

249,  250. 
what  is  notice  of  an  act  of  bankruptcy,  251. 

payment  by  bankrupt  bonft  fide  betbre  commission  valid,  without  notice  of  bank- 
ruptcy, 251,  252. 
deposit  of  chattels  as  security,  not  a  payment,  252. 

bond,  fide  purchase  from  bankrupt,  with  notice  of  bankruptcy,  when  protected,  253. 
creditor  having  security  shares  rateably,  ib, 

after  sale  under  an  execution,  plaintiff  not  a  creditor,  having  security,  255. 
of  actions  which  may  be  brought  by  assignees,  and  in  what  manner  they  ooght 
to  sue,  ifr. 

course  to  be  pursued,  when  action  brought  by  assignees  within  the  time  for 
disputing  tne  fiat,  ib. 

what  things  recoverable  by  assignees,  256. 

money  had  and  received,  256,  257. 

when  there  may  be  a  set-off  between  bankrupt  and  creditor,  256,  280,  281. 

meaning  of  mutual  credit,  281,  2,  3. 

debt  to  be  setoff  must  be  real  and  bonft  fide,  283. 
covenant,  257. 
debt,  258. 
tort,  ib, 

no  right  of  action  to  assignees  for  mere  personal  injury  to  bankrupt,  25S,  259. 
trover,  256,  259,  260. 

when  maintainable  against  sheriff,  259,  260. 

how  assignees  are  to  sue,  260. 

in  case  of  assignees  under  joint  and  several  commissions,  262. 
actions  against  assignees,  ib. 

when  for  an  act  done  in  pursuance  of  bankrupt  act,  263. 

remedy  against  assignee  refusing  to  pay  dividend,  263,  264. 

actions  by  the  banlmipt,  264. 

when  bankrupt  may  sue,  subject  to  right  of  assignees  to  interfere,  ib. 
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when  alone  absolutely,  264. 
action  for  maliciouslj  sning  out  commisaion,  265. 
the  certificate, 

how  granted,  266. 

effect  of,  265,  266,  269 ;  when  in  foreign  country,  279,  280,  281. 

how  rendered  void  or  preyented,  277. 

under  a  second  commission,  where  less  than  15«.  in  the  pound  has  been  paid, 

267,  268,  276, 
promise  to  revive  debt  barred  by  certificate,  must  be  in  writing,  276. 
debts  proveable  under  commission,  269,  271. 

surety  cannot  avoid  certificate,  by  voluntarily  delaying  payment,  273. 

Sroof  by  creditor  who  has  commenced  an  action  for  the  debt,  278. 
^  eadings, 
Slea  of  bankru])tcy  and  certificate,  266,  268. 
ow  pleaded  puis  darrein  continuance,  268,  9. 
proof  of  debt  under  the  commission  cannot  be  pleaded  in  bar  to  an  action 

for  the  same  against  the  bankrupt,  279. 
proof  of  jojnt  debt  under  commission  against  one  partner,  no  defence  to  an 
action,  against  the  others,  278. 
evidence,  277,  283. 

no  proof  of  trading,  &c.,  necessary,  without  notice  of  disputing  it,  283,  284, 

285. 
notice  must  be  specific,  284. 
costs  of  proof  alter  notice,  ib, 
act  of  bankruptcy  must  be  proved,  288. 
fiat  must  be  entered  of  record,  to  be  evidence,  286. 
depositions  taken  before  commissioners  conclusive,  when,  285. 
deposition  of  deceased  witness  sealed  by  the  Court  of  Bankruptcy,   evi- 
dence, 286. 
proof  of  fiat,  287. 

evidence  to  defeat  the  commission,  %b. 

creditor  having  proved,  not  estopped  from  impeaching  the  commission,  ib. 
demand  and  refusal  not  necessary  to  be  proved  in  trover  by  assignees,  288. 
order  of  chancellor  to  annul  fiat,  has  the  same  effect  as  writ  of  supersedeas,  ih. 
bankruptcy,  no  bar  in  action  for  mesne  profits,  776. 
power  of  commissioners  to  break  open  houses,  &c.,  1344. 
sale  of  bankrupt's  property,  not  liable  to  auction-duty,  182. 
BANKRUPTCY : 

constitution  of  court  of,  191. 
BANNS: 

marriage  without  due  publication  of,  void.  17,  18. 

marriage  must  be  within  three  months  after  complete  publication  of  banns,  17. 
marriage  in  district  chapels,  19. 
BAPTISM : 

register  of,  how  proved,  762. 
BARGE : 

owner  of,  liable  as  common  carrier,  415. 
BARON  AND  FEME: 

justification  by  husband  in  respect  of  wife,  31. 

as  to  contracts  made  by  wife  before  coverture,  289,  290. 

during  coverture,  290. 
husband  must  be  sued  in  lifetime  of  wife,  on  contracts  made  by  wife  before  co- 
verture, 289. 
wife  is  liable  to  such  debt  if  she  survive  husband,  290. 
marriage,  a  gift  of  wife's  chattels  to  the  husband,  291. 
cohabitation,  presumptive  evidence  of  assent  in  respect  of  contracts  made  by 

wife  during  coverture,  i6. 
how  this  presumption  destroyed,  292. 
husband  not  liable  to  wife's  contracts,  when,  293,  5. 
agreement  for  separate  allowance,  effect  of,  295. 

husband  paying  wife  separate  allowance,  is  not  liable  ]  but  otherwise,  if  he  does 
not  pay  such  allowance,  295,  6. 
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husband  cauBeleeslj  turning  away  wife,  sends  credit  with  her  for  neceMiie^. 

of  deeds  of  separation,  296,  7,  483. 

what  are  necessaries  for  wife,  question  for  jury,  300. 

so  is  the  question,  whether  the  credit  was  ffiyen  to  husband  or  wife  7  ih. 

person  permitting  woman  to  pass  as  his  wife  is  liable  for  necessarieB,  301. 

liability  of  husband  in  respect  of  children  of  wife  by  fonner  hvsbaod,  301 

feme  covert  may  be  considered  as  feme  sole,  i6. 

by  custom  of  London,  303 1  by  civil  death  of  husband,  303. 

or  absence,  amounting  to  civil  death,  306,  7. 

by  transportation  of  husband.  304. 

when  husband  is  an  alien  and  deserts  the  kingdom,  i6. 

actions  by  husband  and  wife, 

where  husband  and  wife  must  join,  307. 
where  husband  must  sue  alone,  309. 

where  husband  and  wife  may  join,  or  husband  may  sue  alone,  311. 
in  assumpsit,  311 ;  covenant,  312 ;  debt,  312. 
quare  impedit,  313 ;  replevin,  313;  trespass,  314 ;  trover,  314. 
actions  against  husband  and  wife,  315. 

for  slander  spoken  b^  husband  and  wife,  317. 
ne  unques  accOuple  in  loyal  malrimonie,  316. 
BARRATRY: 

the  meaning  of,  as  applied  to  subjects  of  British  marine  insutance,  967. 
how  it  may  DC  committed,  967. 

not  necessary  that  the  master  should  derive  any  benefit  from  the  act  doce,  968. 
but  there  must  be  fraud,  ib, 

by  whom  and  against  wnom  barratiy  may  be  committed,  969. 
no  barratry  where  shipK>wner  consents  to  acts  done,  ib* 
not  necessary  that  loss  should  happen  in  the  act  of  committing  hsnatrj,  A. 
allegation  that  ship  was  lost  by  mud  and  neglect  of  master,  equivaleDt  to  slu- 
ing a  loss  by  barratry,  970. 
BARREN  LAND : 

what  such,  and  exempt  from  tithe,  1307,  8. 
BARRISTER : 

words  spoken  by,  were  justifiable,  1265. 
BASTARDY: 

what  proof  sufficient,  759. 
BATHING: 

there  is  no  common  law  right  of  bathing  in  the  sea,  1345. 
BATTERY: 

action  for,  26.    See  tU,  Assault. 
BIDDING: 

when  bidding  at  an  auction  may  be  retracted,  180. 
what  amounts  to,  so  as  to  incur  the  auction  duty,  181. 
by  puffers  vitiates  a  sale  by  auction,  ib, 
BILL: 

attorney's,  action  on,  165,  7. 
in  equity,  where  not  evidence,  765,  6. 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES: 
nature  of,  320. 

a  bill  of  exchange,  what,  ib, 
•  a  promissory  note,  what,  400. 

what  may  be  treated  as  either,  406. 
foreign  bill,  330. 

what  is  an  agreement  and  not  a  note,  401, 2,  3. 
requisites  of, 

must  be  a  written  order  or  promise,  320. 

for  payment  of  money  unconditionally,  331,  402,  3,  i,  5. 
not  out  of  a  particular  fund,  331,  340,  405. 
no  precise  form  required,  330. 
usual  forms  of,  ib. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  continued. 
the  stamp, 

what  stamp  reqaired,  332. 
when  to  be  stamped,  334. 
how  amount  of  stamp  calculated,  333,  4. 
of  the  want  of  a  stamp,  332-4. 

effect  of  alteration  of  a  bill  as  to  the  stamp,  337,  8,  9. 
exemptions  from  stamp  duty,  332. 
when  stamp  necessary  on  foreign  bill,  334. 
the  date, 

when  no  date,  time  of  drawine  considered  the  date,  336. 
effect  of  indorsement  of  post-dated  bill  before  the  date,  ib, 
effect  of  alteration  of  date,  338,  339. 
proof  of  alteration  before  issue  lies  on  plaintiff,  339. 
properties  of,  320,  321. 

promissory  note  negotiable  by  stat,  400. 

a  foreign  note  within  the  stat,  400,  n. 

how  transferable,  320. 

bills  and  notes  within  the  statute  of  limitations,  321. 

are  simple  contract  debt,  and  must  be  postponed  to  specialties  in  the  course 

of  administration,  ib. 
are  bond  TWtahUia^  where  debtor  resides,  ib. 
parties  to, 

ought  to  be  three,  may  be  only  two,  320. 
payee  should  be  a  real  person,  339. 
corporation  may  be  party  to,  322. 
infant  cannot  bmd  himself  by,  324. 
feme  covert,  ib, 
agents  may  be  parties  to,  325. 

personal  responsibility  of,  on  a  bill,  326,  7. 
what  not  sufficient  authority  to  agent  to  indorse,  327. 
partners, 

when  one  partner  may  bind  the  firm,  327,  8,  1140. 
when  two  partnerships  under  the  same  firm,  328. 
spiritual  person,  ib, 
joint  and  several  parties,  407.  ^ 

how  joint  and  several  note  declared  on  against  one  maker,  ih, 
discharge  of  principal,  discharge  of  surety,  ib, 
joint  maker  may  show  that  he  was  surety  only,  ib, 
effect  of  same  person  being  indorser  ana  indorsee,  412. 
transfer  of  bills  and  notes, 

bills  or  notes  payable  to  order  or  bearer,  how  transferable,  362,  3. 
whether  bill  negotiable  a  question  of  law,  362. 
necessity  of  the  words  ''or  order*'  to  render  bill  negotiable,  370. 
indorsement, 

must  be  in  writing  on  the  bill,  363. 
pencil  sufficient,  408. 
cannot  be  of  part,  semblej  366. 
special  indorsement,  what,  363. 
effect  of  special  indorsement,  364, 5. 

words  ''or  order,"  not  necessai^  in  special  indorsement,  365. 
bill  payable  to  "  A.'s  order,"  effect  o^  366. 
blank  indorsement,  what,  363. 
effect  of  blank  indorsement,  363, 4,  5. 
French  bill,  blank  indorsement  of,  363. 
for  what  purpose  a  fresh  drawing,  362,  4. 

every  indorsee  may  consider  himself  the  indorsee  of  the  payee,  363. 
and  may  so  allege  in  the  declaration,  ib, 
indorsement  to  one  dead,  effect  of,  321. 
indorsee  of  lost  bill,  when  he  can  recover  at  law,  361. 
by  whom  indorsement  made, 

by  bankrupt,  when  good,  370,  n. 
by  finder  of  lost  bill,  367, 8,  9. 
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indorsee  cannot  dispate  prior  indorsements,  393. 

dae  cautioni  and  6oti4  J&Us  necessary  to  indorsee,  367,  & 
the  transfer,  time  of^ 

overdue  bill  ne^tiable,  when,  345. 

sabject  to  equities  of  previous  parties,  346. 

bill  paid  at  maturitv,  not  negotiable,  ib. 

nor  bill  dishonourea  and  taken  up  by  drawer  at  maturity,  ib. 

right  of  transfer,  in  whom  vested,  370. 

authority  to  indorse,  when  inferred,  394. 
acceptance, 

presentment  for,  when  necessary,  347. 

form  of;  348. 

must  be  In  writing  on  inland  bill,  348,  9. 

qualified  acceptance,  what,  349,  350. 

conditional  acceptance,  what,  ib, 

special  acceptance,  ib. 

supra  protest,  350,  372. 
liability  of  acceptor,  351. 

acceptor  discharged  only  by  express  agreement,  td. 

acceptor  of  a  bill  indorsed  cannot  object  to  indorsement  afterwards,  370. 

on  different  parts  of  a  foreign  bill,  352. 

acceptor  cannot  dispute  the  drawing,  393, 4, 5. 

may  the  first  indorsement,  393. 

cannot  object  that  his  own  name  is  forged,  when,  t&. 

nor  that  the  drawer's  name  is  forged,  394. 

effect  of  bill  drawn  in  fictitious  name,  395. 

acceptor  cannot  dispute  procuration  to  draw,  393. 

but  may  procuration  to  indorse,  ib. 
non-acceptance,  consequence  of,  361. 
presentment, 

for  acceptance,  when  necessary,  347,  8. 

for  payment,  time  how  computed,  371,  n.,  410. 
when  necessary,  371,  2,  7. 
what  is  reasonable  time,  409. 
to  whom  presentment  may  be  made,  374,  5. 

of  country  bank  notes  when  to  be  made,  376. 

when  necessary  at  place  mentioned  in  a  bill,  &c.,  388. 

of  che<][ue,  when  to  be  made,  375. 

due  dihgence  necessary,  382. 
usance,  what,  371,  n. 
days  of  grace,  what,  371. 

how  computed,  371,  n.,  410. 

when  allowed,  371,  2,  410. 

not  allowed  on  notes  payable  on  demand,  410. 

no  days  of  grace  in  France,  372. 

distinction  between  bills  payable  afler  sight  and  afler  date,  t6. 
notice  of  non-acceptance,  how  to  be  given  to  drawer,  352. 

want  of,  does  not  affect  subsequent  bond  fide  holder,  ih. 

liability  once  discharged  by  laches,  cannot  be  revived,  355,  6. 

except  bv  a  subsequent  promise,  in  case  of  drawer,  355. 

when  to  be  given  to  indorser,  ih. 
notice  of  non-pavment, 

to  whom  to  be  given,  379,  380. 

consequences  of  neglect  to  give,  373. 

within  what  time,  373,  4,  6,  410. 

need  not  be  in  writing,  374. 

when  residence  unknown,  what  sufficient  notice,  378. 

banker  has  a  day  to  give  notice  to  his  customer,  377. 
need  not  give  notice  to  any  one  else,  373. 
requisites  of  notice,  378. 
notice  of  protest,  380. 

necessary  on  dishonour  of  a  foreign  bill,  358,  359,  380. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  eofOitmed. 

not  in  case  of  inland  bill,  359|  360. 

most  be  stamped,  381. 
^  when  to  be  made,  380,  1. 
notice  of  dishonour,  how  to  be  waiTod  or  dispensed  with, 

by  part  payment,  379. 

by  subsequent  promise,  made  with  full  knowledge,  357,  411. 

when  drawer  has  no  efiPects  in  hands  of  acceptor,  363,  4,  379. 

where  there  is  a  special  acceptance,  378,  380. 
the  consideration, 

generally  presumed  to  be  good,  320,  340,  407. 

need  not  be  proved  between  non-immediate  parties,  unless  suspicion  cast  on 
the  title,  340. 

between  immediate  parties  consideration  may  be  gone  into,  t&. 

but  total  failure  must  be  shown,  408.  ^ 

illegality  o^  effect  of  upon  immediate  parties,  341. 

onus  of  proving  no  consideration  on  defendant,  392. 

when  indorsee  compelled  to  prove  consideration,  408. 
of  the  acts  of  the  holder,  whereby  the  parties  to  the  bill  may  be  diBcharged,  383. 

by  holder  compounding,  or  agreeing  with  acceptor,  383,  6. 

bv  part  payment,  383. 

discharge  may  be  pro  tantOj  ib, 

by  indulgence  to  principal,  t5. 

acceptor  of  accommodation  bill  how  discharged,  384. 

prior  indorser  not  discharged  by  indulgence  to  subsequent  one,  when,  386. 
proceedings  in  an  action  on  a  bill  or  note, 

form  of  the  action,  386,  412. 
the  declaration,  387. 

when  on  a  conditional  acceptance,  388. 

when  on  a  second  acceptance,  ib» 

when  on  acceptance  by  an  agent,  389. 

counts  on  the  consideration  when  to  be  added,  ib, 
particulars  of  demand,  389,  390. 
pleas, 

non-assumpsit  inadmissible,  391. 

matters  in  confession  and  avoidance  to  be  specially  pleaded,  392. 

alteration  after  acceptance  may  be  shown  under  non  accepU^  393. 
the  evidence. 

when  bill  or  note  must  be  produced,  391,  412. 

handwriting,  how  proved,  366,  393,  412. 

payment  oi  money  into  court  admits  handwriting,  396* 

what  evidence  necessarv  to  support  the  action,  393. 

receipt  not  conclusive,  396. 

when  bill  or  note  evidence  of  account  stated,  397. 

parol  evidence  not  admissible  to  vary  bill,  413. 
evidence  necessary  in  action  between, 

payee  and  maker,  412. 

first  indorsee  and  maker,  ib, 

indorsee  and  indorser.  ib, 

after  judgment  by  detault,  how  amount  of  debt  ascertained,  390. 

when  wnt  of  inquiry  necessary,  391. 

production  of  bill  on,  when  necessary,  ib, 

holder  may  sue  drawer  after  having  sued  acceptor,  386. 

when  separate  actions  brought  against  different  parties,  how  court  will  stay 
proceedings,  351, 390. 
interest  when  recoverable,  397. 

from  what  time,  397,  to  what  time,  398. 

in  case  of  administration,  321.  ^ 

on  promissory  notes  payable  on  demand,'  399* 

on  notes  payable  at  a  certain  day,  ib, 

on  notes  payable  by  instalments,  ib, 

need  not  be  claimed  in  particulars  of  demand,  ib 

VOL,  n. — ^B 
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BILLS  OF  EXCHANGE  AND  PROHISSOBY  NOTES,  conHmud. 

in  what  order  to  be  paid  by  execator,  796. 

bilk  of  exchange  in  banlampt's  poesession  specifically  appropriated  do  ooi  pus 
to  hifl  assignees,  241^  2,  3. 

debt  lies  on,  where  there  is  privity  of  contract,  564. 

See  Ihdorsemkvt — Protest. 
BILL  OF  LADING : 

when  evidence  of  property^  428,  9. 

where  property  passes  by  indorsement  of^  1289, 1290,  1357. 
BILL  OF  PARTICULARS,  70, 1,  556. 
BILL  OF  SALE: 

of  ship,  what  valid,  1232. 

form  of,  1233. 

of  the  entriei^in  the  books  of  registry,  1234. 

when  there  is  more  than  one  transfer  by  the  same  owner,  ib. 
BIRTH : 

evidence  o£  759,  760,  764. 
BISHOP: 

ejectment  by,  ibr  forfeitare  during  vacancy  of  see,  697,  n. 
BLINDNESS : 

of  attesting  witness,  lets  in  proof  of  handwriting,  562. 
BODY  CORPORATE : 

when  extinct,  1171. 
BONANOTABILIA: 

bills  or  notes  are  where  debtor  resides,  321. 

what  are,  778,  9,  780- 

goods  which  a  man  has  about  him  who  dies  in  itinere  are  not,  779. 

in  two  dioceses  of  the  same  province  render  administration  by  otdinaiy,  merdt 
void,  ib, 

bond  debts,  where,  780 ;  simple  contracts,  321,  781 ;  judgments,  780. 

assets  in  Ireland,  782. 

stock  in  the  funds,  where.  781. 

chattels  real  are,  780  ;  where  goods  of  a  person  dying  abroad  are  not,  782. 
BOND : 

when  a  bond  is  payable,  if  a  day  is  not  mentioned  in  the  oondition,  358. 

of  bonds,  covenants,  or  promises  to  pay  money  at  several  days — ^when  action  may 
be  brought,  ib, 

place  of  debt  must  be  set  forth  in  declaration,  559. 

of  the  pleadings  to  debt  on  bond,  560. 

non  est  £eu!tum,  ib» 

how  to  prove  execution,  561. 

proof  or  delivery,  ib. 

of  the  general  rule  that  subscribing  witness  must  be  called  to.  prove  the  execa- 
tion,  562. 

of  the  exceptions  to  this  rule,  565. 

how  to  prove  deed  executed  in  the  East  Indies,  563. 

bond,  thirty  years  old,  may  be  given  in  evidence  withoutproof  of  execution,  5^ 

exception  to  this  rule,  565. 

what  evidence  will  avoid  the  bond,  566. 

of  avoiding  bonds  on  the  ground  of  immoral  consideration,  567. 

of  bonds  made  in  restraint  of  trade,  ib. 

what  restraint  the  law  permits,  568. 

bond  given  for  the  purpose  of  suppressing  a  prosecution  for  peijuij  is  iUegal,  569. 

obligor  may  plead  matter  whether  consistent  or  not  with  the  condition,  576,  n. 

of  considerations  illegal  by  statute,  572;  gaming,  572;  sale  of  offices,  573 ;  aimosT. 
576 ;  usury.  582. 

bond  originally  good,  cannot  be  avoided  in  the  hands  of  a  bon&  fide  holder,  oa 
the  ground  of  subsequent  usury,  583. 

application  of  stat  4  Anne,  c.  16,  s.  13,  558. 

calculation  of  interest,  ib, 

when  money  paid  by  instalments,  in  what  cases  debt  lies,  559. 

bond  conditioned  to  perform  covenants,  604. 
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BOND,  continued. 

Stat.  8  &  9  WilL  III.  c.  11,  power  to  assign  breachesi  604. 

both  in  declaration  and  npon  the  roll,  606,  7. 

power  given  to  defendant  to  pay  money  into  conrty  to  stay  execution,  607. 

judgment  to  remain  as  a  farther  secnntj,  id. 

plaintiff  may  have  a  sci.  fa.  to  suggest  other  breacheSi  608. 

bond  debts,  where  bona  notabilia^  780. 

how  paid  in  course  of  administration,  795. 
Yolantary  bond,  when  good  against  executors,  796,  n. 
replevin  bond,  1189. 
condition  o^  ib. 
how  construed^  1191. 
how  the  breach  may  be  assigned,  1192. 
penalty  o^  fixed  by  stat.  11  Geo.  11.  c  19,  s.  23,  1190. 
in  trover  for  a  bond,  not  necessary  to  set  forth  date,  1391. 
for  debt  on  bond  of  ancestor  against  heir,  see  Heir. 
for  debt  on  baU  bond,  see  Bail  Boio). 
BOROUGH : 

exclusive  ri<rht  of  trading  in,  abolished,  567,  n.,  1177. 
BOTTOMRY:  ^ 

definition  o^  1034. 

difference  between  bottomzy  and  a  mere  loan,  1035. 
statutes  relating  to,  1035,  6. 
BOUGHT  AND  SOLD  NOTES,  180,  n.,  870,  n.,  871,  n. 
BOUNDARY: 

evidence  of,  754. 
rule  as  to,  1333. 
BREACH : 

of  close,  1323. 
of  poundj  686. 

of  assigning  the  breach  in  assumpsit,  110. 

covenant,  520. 

debt  on  bond  conditioned  to  perform  covenants  at  com- 
mon law  and  under  stat  8  &  9  WilL  HI.  c.  1 1, 604, 5, 6. 
on  replevin  bond,  1191,  2. 
BREWERS'  DRUGS : 

action  on  sale  ot  not  maintainable,  62. 
BRIBERY : 

at  elections,  632. 
debt,  on  stat.  against,  633. 
what  constitutes  the  offence,  633^  6. 
form  of  declaration,  636. 
evidence  in  this  action,  638. 
BROKER: 

appraisement  must  be  by  two  brokers,  682. 
constable  must  attend  appraisement  and  swear  the  brokers,  683,  n. 
where  agent  of  both  parties,  870. 
stock  broker  cannot  sell  on  credit,  820. 
bill  broker,  duties  of,  822. 
boueht  ana  sold  notes  by,  180,  n.,870,  n. 
book  o^  where  evidence,  870,  n. 
insurance  broker  how  to  receive  payment,  987. 
authority  of,  when  revocable,  998,  n. 
policy  broker,  lien  o£  1387. 
BULX,  PAPAL: 

exemption  of  tithe  bv,  1303. 
BULLION: 
action  arainst  commander  of  ship  of  war,  for  loss  of,  429. 

enrolment  of,  by  occupancy  and  payment  of  rates  only,  1171,  2, 

register  o^  762. 
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BURKING: 

of  wiU,  890,  899. 
BY-LAWS: 

Where  good,  1173, 

ToW,  1176,  6. 

eridence  of,  1176|  7. 

C. 
CANCELUNG: 

wills,  wliat  an  effectoal  canoelling,  890,  899. 
acceptances  of  bills  of  exchange,  338,  339. 
CANONRY : 

ejectment  will  not  lie  for  a,  704. 
CANONS : 

of  1603  not  binding  on  laitr  proprio  vigore,  778,  n. 
CAPIAS  AD  COMPUTANDmi : 

writ  o^  6« 
CAPTURE : 

definition  of,  963. 
of  losses  by,  f  6. 

insurance  against  all  captures  does  not  include  British  captore,  964. 
liability  of  underwriter  where  ship  is  reooTered  before  a  demand,  966. 
CARRIE^ : 
who  are,  416. 

bound  by  common  law  to  canr  goods,  ib. 
must  take  due  care  of  Roods,  416. 
are  answerable  for  the  honest?  of  their  servants,  t&. 
not  for  goods  lost  by  eztraordinaiy  accident,  416,  n. 
by  water,  when  not  answerable  for  damage,  416,  7. 
when  common  carrier  answerable  for  loss  by  fire,  4l7« 
how  carriers  may  limit  their  responsibility,  420,  1. 
liable  for  felonious  act  of  servant,  422. 
not  liable  eyen  for  gross  negligence,  when  ib. 
defence,  that  value  not  dedmd  under  stat  11  Geo.  IV.  &  1  WilL  lY.  must  be 

pleaded,  423. 
case  will  lie  against,  for  refusing  to  carry  goods,  416,  n. 
what  must  be  averred  in  action  against  carriers,  430. 
liability  of  coach-owners,  420. 
actions  against, 

by  iriiom  to  be  brought,  427. 

when  by  consignee,  %b, 

when  b^  consignor,  428. 

form  of  declaration^  429. 
against  partners,  432. 

when  count  m  trover  may  be  added,  431,  2. 

effect  of  plea  of  not  ^ilty,  433. 

money  may  be  paid  mto  court,  ib, 
lien  of, 

extends  to  carriage  price  of  the  goods,  426. 

general  lien  of,  for  balance,  t&. 

may  retain  goods  for  balance  of  more  than  six  years'  standing,  425,  n. 

on  whom  onus  of  proving  usage  of  a  general  lien  lies.  426,  n. 

such  usage  does  not  affect  right  of  consignor  to  stop  in  tranaitii,  426,  7. 

no  right  against  consignee  for  a  general  halance,  when,  427. 
carriers  by  water,  vessels  of,  must  be  fit  for  the  purpose,  423. 

liability  of  ship  owners  for  embezzlement  by  masters,  &c,  of  the  vessel 

in  case  of  robbery  or  fire,  424. 

how  compensation  to  be  awarded  for  such  loss,  ib. 

liability  of  ship  owners  in  respect  of  freight,  432. 

evidence  in  actions  against,  433,  4. 

mere  non-delivery  by,  not  a  conversion,  1366,  n.,  1392,  3,  n. 


INDSX.  1441 

CASE: 

where  case  or  trespass  is  the  proper  remedy,  462. 

where  case  lies,  though  remeay  of  a  higher  natare,  463,  n. 

whefe  special  action  on  the  case  or  trover,  1392. 

case  lies  against  sheriff  for  taking  insufficient  pledges  in  replevin,  1193. 

case  lies  for  preventing  a  party  from  distraining,  686. 

so  for  rescuing  a  distress,  ib, 

against  a  sheriff  for  an  escape  on  mesne  process,  or  in  execution,  628. 

for  a  nuisance, 

disturbance  of  common,  443. 

how  to  declare,  ib, 
disturbance  of  seat  in  a  pew,  1129. 
darkening  windows,  1122,  3. 
malicious  prosecution,  1062. 
malicious  arrest,  1066. 

for  a  rescous  of  person  arrested,  1220. 

for  shootiuff  off  a  gun  to  the  injury  of  plaintiff's  decoy,  469. 

for  use  and  occupation,  1397. 
CASUAL  EJECTOR : 

judgment  against,  729.    See  tit,  Ejbctmbkt. 
CAVEAT  EMPTOR : 

where  this  rule  applies,  87,  643,  n. 
CEPIT  IN  ALIO  LOCO  : 

plea  of,  in  replevin,  1201. 
CERTIFICATE : 

of  the  judge  under  stat  3  ft  4  Vict  c.  24,  to  entitle  plaintiff  to  full  costs,  38, 1060. 
1133. 

under  stat  8  ft  9  Will,  LEI.,  that  there  was  a  reasonable  cause  for  making  a  per- 
son defendant  in  trespass,  40. 

bankrupt's  certificate,  266. 

need  not  be  si^ed  by  the  creditors,  ib. 

effect  of  pleading  the  certificate,  ib, 

a  bar  to  actions  against  bankrupt,  when,  267. 

game  certificate,  912,  914. 
CHi^TCELLOR : 

appeal  to,  in  matters  of  bankruptcy^  191. 

may  dispense  with  petitioning  creaitor's  bond,  266.    , 

order  of,  to  annul  fiat,  has  same  effect  as  writ  of  supersedeas,  288. 
CHANCERY : 

bill  and  depositions  in,  when  evidence,  766,  6. 
CHAPEL : 

as  to  marriage  in,  19. 
CHARACTER : 

of  servants,  1266. 

evidence  of  good,  of  plaintiff,  where  inadmissible  in  slander,  1268* 

of  daughter,  where  inadmissible,  in  case  for  seduction,  1116. 
CHARTER : 

construction  of,  1169. 

cannot  be  partial  acceptance  of,  1170. 
CHATTEL : 

effect  of  verbal  gift  o(  1368. 

sale  of,  passes  property,  ib, 

legatee  of  specific  chattel,  action  by,  806. 
CHECK: 

banker  has  a  lien  for  his  balance  on  check  paid  in  bv  customer,  243. 

is  liable  to  action. of  tort  for  not  paying  a  check  of  his  customer,  369. 

customer  entitled  to  nominal  damage,  without  proving  actual  damage,  ib, 

notice  of  dishonour  of,  not  necessary  to  drawer,, 382. 

on  banker,  when  payable,  382. 

holder  of,  how  to  present  it,  382. 

forged  in  part,  where  banker  liable,  ib, 

forged,  where  banker  not  liable,  382,  3. 
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CBECKf  eatUifmed, 

where  exempt  from  stamp  dutj,  333. 

post  dated  is  void,  383* 
CHIBOGBAPH : 

proof  of  fine,  bnt  not  of  proclamations,  Y41. 
CHOSES  IN  ACTION : 

goods  and  chattels  within  6  Geo.  IV.  c  16,  s.  76,  233. 

wife's,  where  assets,  in  case  of  her  death,  291. 
husband's  interest  in,  i6. 
CHRISTMAS  DAY: 

bill  dae  on,  to  be  presented  on  preWons  day,  371. 

notice  of  dishonour  good  on  day  after,  374* 
CHURCH  SEAT: 

action  on  the  case  for  distnrbanoe  o^  1129. 
CHURCHWARDEN : 

is  within  the  meaning  of  the  words  '^other  officer,"  in  stat  24  Gea  Ec44. 
925,  n. 

in  the  nature  of  a  body  corporate  to  hold  real  property,  701,  2. 
CLERGYMAN: 

trading,  prohibited,  195.  328. 

to  what  extent  legaliseo,  328,  9. 
CLOSE,  BREACH  OF: 

where  action  lies  for,  1322. 

in  which,  &C.,  meaning  of,  1352. 
CLUB.  ^  * 

liability  of  members  of,  1143,  4, 
COACH-OWNERS : 

liability  of,  420. 

evidence  of  ownership  of  8tageKK)ach,  what  is,  433. 
COCKFIGHT: 

wager  on,  1419. 
CODICIL  I 

in  writing,  necessary  to  eflfectoal  reyocation  of  will,  899. 

how  it  must  be  signed,  i6. 

how  it  must  be  executed  under  new  act,  897« 
COGNIZANCE : 

in  replenn,  nature  of,  1203. 
COGNOVIT: 

taken  from  drawer  of  accommodation  bill,  effect  of,  384. 
COHABITATION : 

where  proof  of  marriage,  12* 

where  proof  of  husband's  assent  to  wife's  contract,  291,  2. 

past,  is  good  consideration  for  a  bond,  567. 
COLLOQUIUM : 

where  necessaiy,  in  slander,  1261,  2. 

use  of,  f6. 
COMMAND: 

traversable  in  replevin  or  trespass  laid  transitorily,  and  now  in  treepus  qoAR 
clausum  fregit,  1204,  n. 
COMMENCEMENT  OF  SUIT : 

suing  out  writ  is,  387. 
COMMERCE : 

illegal,  992,  3,  996. 
COMMISSION : 

of  bankrupt,  fiat  substituted  for,  195,  n. 

in  action  tor  maliciously  suing  out,  what  must  be  proved,  265. 

supersedeas  of— evidence  of,  288. 

supersedeas  o^  effect  of  on  persons  from  whom  the  assignees  have  recofendi 
286. 
COMMISSIONERS  OF  BANKRUPT: 

commitment  by,  trespass  will  not  lie  against,  for,  921* 

for  what  they  may  commit,  t&. 
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COMMISSIONERS  OP  BANKRUPT,  canHnued. 
any  commissioner  may  now  commit,  921* 
power  to  break  open  houses,  &c.,  1344. 
COMMITTEE  OF  LUNATIC : 
cannot  bring  ejectment,  701. 
administration  irranted  to,  790. 
COMMON: 

the  right  of  defined,  435. 

the  different  kinds,  436. 

common  of  pasture  is  either  appendant,  appurtenant,  or  in  gross,  ib. 

common  of  vicinage,  and  common  without  stint,  437. 

common  appendant,  definition  o^  ib, 

must  nave  existed  from  time  immemorial,  437)  n. 
it  may  be  apportioned,  438. 
how  it  must  be  pleaded,  437,  n. 
levancy  and  couchancy  are  incident  to  it,  438. 
levancy  and  couchancy  defined,  437,  n.,  448. 
common  appurtenant  defined,  438. 

may  become  common  in  gross,  ib, 
may  be  granted  at  this  day,  ib, 
may  be  apportioned,  t6. 
cannot  be  claimed  for  cattle  borrowed,  438,  n. 
common  appendant  or  appurtenant  may  become  extinct,  439. 
lord  may  disteain  cattle  aepasturing  on,  680. 
common  of  pasture  may  be  prescribed  for  cattle  levant  and  couchant,  upon  a 
messuage,  439. 
at  least  upon  a  messuage,  cum  pertinentiis,  ib, 
common  in  gross,  definition  of,  ib, 
what  it  may  be  granted  for,  440. 

how  a  copyholder  must  prescribe  for,  ib,  ^ 

the  right  of  the  lord  in  land  subject  to  a  right  of  common,  t&. 
how  to  be  exercised,  ib, 
the  immemorial  rights  of  the  lord,  ib* 
what  persons  may  approve,  441. 
need  not  be  lord  of  the  manor,  ib» 
right  of  approvement  extends  only  against  common  of  pastore  appenda 

and  appurtenant,  442.  \ 

effect  of  approvement  of  part  of  a  common,  ib, 
the  old  remedy  for  disturbance  of  right  of  commoui  443. 
the  usual  remedy  for,  ib, 

what  must  be  stated  in  a  declaration  on  the  case  for,  443,  4. 
the  smallest  injury  proved,  sufficient  to  sustain  the  action,  444. 
snrcharffes  by  commoners  defined,  ib, 

action  on  the  case  for,  t&. 
pleadings, 

di&rent  rights  of  common  may  be  pleaded  to  an  action  of  trespass  quare 

clausum  (regit,  445. 
but  not  a  right  at  all  times  of  the  jeaXf  and  of  the  same  right  at  particular 

times.  R.  G.  H.  T.  4  Will.  IV.,  ib. 
stat  2  A  3  WilL  IV.  c  71,  for  shortening  the  time  of  prescription  in  certain 

cases,  t6. 
a  prescriptive  claim  now  limited  to  30  years'  uninterrupted  enjoyment,  446. 
when  the  time  of  disability  shall  be  excluded  in  the  computation  of  periods 

named  in  the  act,  ib. 
how  the  enjoyment  of  common  should  be  averred  in  a  plea,  ib. 
evidence, 

Stat.  6  &  7  Vict.  c.  85,  450. 
COMMUTATION : 

of  tithes,  statutes  relating  thereto,  1318,  1321. 
COMPERUIT  AD  DEIM: 

plea  o^  to  debt  on  bail-bond,  602. 
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COMPETENCY  OF  WITNESSES: 

Btat  6  &  7  Vict  c  85,  460. 

to  a  will  898, 9. 
COMPOSITION : 

oompoBition-deeds,  when  protected,  214 

for  tithes.  1298. 

real  for  tithes,  1304. 

Stat.  2  &  3  WILL  IV.  c.  100,  s.  2,  relating  to  compositions  for  tithes,  1305. 
COMPULSION: 

of  legal  process,  money  paid  nnder,  82. 
CONCEM^lffiNT: 

where  it  vacates  contract  of  insurance,  997,  8. 
CONCURRENT  ACTS: 

nature  of,  117. 

necessity  of  ayening  performance  of,  117,  8. 

readiness  and  willingness,  good  after  verdict,  ib. 

readiness  and  willingness  to  grant  a  lease,  119. 

tendering  conveyance  on  sale  of  property,  t&. 
CONCURRENT  COVENANTS: 

what  are,  627. 
CONDEMNATION: 

effect  of,  as  to  property,  1330, 1360. 

of  goods  in  the  Exchequer,  1360. 

of  a  ship,  by  governor  of  a  foreign  country,  belonging  to  Great  Britain,  1330. 

where  trover  will  not  lie  after,  1360. 
CONDITION : 

acceptance  of  rent  after  condition  broken  is  a  waiver  of  forfeiture,  716. 
CONDITION  PRECEDENT: 

of  the  nature  of  conditions  precedent  in  assumpsit,  112,  3. 

distincdon  between  positive  agreements  and  conditions  precedent,  113, 114^ 

necessity  of  performance  of,  116. 

general  allegation  of  performance,  only  bad  on  imecial  demurrer,  ib, 

what  are  conditions  precedent  in  covenant,  622,  3,  4,  5,  6,  633. 

what  are  not,  630,  1,  2,  3. 

performance  o^  must  be  averred  and  proved,  623  to  626. 

no  precise  woras  necessary  to.oonstitute,  120,  633,  634. 

eondiHon  subsequent, 

non-performance  o^  matter  of  defence  to  be  shown  by  defendast,  534. 
See  tit  Bond. 
CONDITIONAL  ACCEPTANCE: 

how  declared  on,  388. 
CONFIDENTIAL  COMMUNICATION,  1226. 
CONSENT : 

rule,  in  ejectment,  731. 
CONSEQUENTIAL  DAMAGES : 

action  for,  462. 

when  trespass  vi  et  armis  is  proper  remedy,  ib, 

when  action  on  the  case,  tb, 

cases  illustrating  the  distinction,  463,  466. 

action  for  negligently  driving  a  cart.  466. 

directing  a  ship,  466. 

^?Rii>£f  near  the  gable  end  of  a  house,  467. 
CONSIDERATION:  ^    ^  ^  -^ 

in  all  actions  of  assumpsit,  must  be  stated  and  proved,  42. 

exception  to  this  rule,  42,  n.  (1). 

nature  of  consideration  in  action  of  assumpsit,  42. 

natural  affection  no  consideration,  44. 

nor  performance  of  act  where  party  is  bound  to  perform,  43. 

forbearance  of  suit  when  it  is  sufficient  consideration,  46. 

how  to  state  forbearance  in  a  declaration,  46. 

forbearance  applies  to  both  suits  in  equity  and  actions  at  law,  47. 

consideration  need  not  be  co-extensive  with  promise,  ib. 
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CONSIDERATION,  continued. 

forbearance  when  no  consideration^  47,  8. 
consideration  must  move  from  plaintiff,  49. 
must  not  be  impossible,  50. 
nor  be  past  or  executed,  61. 
consideration  how  to  oe  stated  in  declaration,  52,  109. 
necessity  of  stating  a  request,  in  what  cases,  52,  112. 
moral  obligation  a  good  consideration,  when,  52,  3. 
only  for  an  express  promise,  54. 

a  debt  uncancelled,  but  remedy  suspended,  will  support  a  promise,  55. 
when  part  of  consideration  is  for  spirits,  57. 

consideration  for  the  action  for  money  had  and  received,  must  be  money,  110. 
of  insufficient  considerations,  ib, 
executory  and  executed,  ib, 
illegality  of,  must  be  specially  pleaded,  124. 
for  a  bond  what  good,  669,  572. 

immoral,  good  defence  to  debt  on  bond,  567. 
past  cohabitation  a  good  consideration,  ib, 
restraint  of  trade,  how  far  good  consideration  for  bond,  567,  8. 
agreement  to  stine  prosecution  for  perjury,  bad  consideration  for  bond,  568. 
illegality  of  consideration  by  stat.  good  defence  to  debt  on  bond,  672. 
money  lost  at  gaming,  bad  consideration  for  a  bond,  ib. 
so,  money  paid  for  sale  of  an  office,  573. 

where  matter  dehors  the  need  may  be  averred,  in  order  to  show  illegal  con- 
sideration, 570,  and  n. 
consideration  of  bills  of  exchange  generally  presumed  to  be  good,  320,  340, 407. 
,  need  not  be  proved  between  non-immediate  parties,  unless  suspicion  is  cast 

on  the  title,  340. 
between  immediate  parties  consideration  may  be  gone  into,  ib, 
but  total  failure  must  be  shown,  408. 
illegality  of,  effect  of,  upon  immediate  parties,  341. 
onus  of  proving  no  consideration,  on  defendant,  392. 
when  inaorsee  compelled  to  prove  consideration,  408. 
of  promissory  note,  407,  8. 
for  a  deed  presumed,  where,  482. 
CONSIGNOR : 

where  he  may  stop  in  transitu,  1271,  2. 

his  right  to  stop  in  transitu,  how  affected  by  lien  of  carrier,  426,  7. 
CONSOLIDATION : 

rule,  explanation  of,  991. 
CONSPIRACY : 

how  the  modem  action  on  the  case  for  malicious  prosecution  differs  from  the  old 
action  for  a  conspiracy,  1062. 
CONSTABLE : 

action  against  must  be  laid  in  proper  county,  922. 

must  be  commenced  within  six  months',  927,  8. 
may  plead  in  general  issue,  929. 
no  action  will  lie  against  until  demand  made  of  the  perusal  and  copy  of  warrant, 

925,  6. 
in  what  cases  constable  may  justify  an  arrest,  935. 
CONSTRUCTION : 
of  covenants,  467. 
of  policy,  955. 
of  charters,  1169. 
CONTINGENT  DEBT: 

proof  of,  269,  274. 
CONTINUANDO : 

in  trespass,  1332. 
CONTRACT : 

open  and  rescinded,  652. 

wnen  entire,  cannot  be  split,  74,  5. 

distinction  between  contracts  executed  and  executory,  93. 
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CONTRACT,  eantinued. 

is  void,  when  prohibited  by  stat  though  stat.  oalj  imposes  a  penaltj,  576. 

executoiy,  witnin  17  th  section  of  statute  of  frauds^  864. 

parol  evidence  of  alteration  or  waiver  of  written,  874. 

when  necessary  for  defendant  to  produce  a  written  contract,  1409. 
CONTRIBUTION,  80, 1. 
CONVERSION : 

wrongful  conversion  gist  of  the  action  of  trover,  1370. 

what  a  sufficient  conversion  to  maintain  it,  1370, 1,  and  n. 

taking  by  an  unauthorised  assignment,  1370. 

or  by  an  unauthorized  pledging,  1372,  3,  4. 

by  a  servant  for  his  master,  1371. 

misdelivery  by  a  warehouseman  by  mistake,  ib. 

tortious  takine,  1372. 

retaining  goods  sold  for  ready  money  without  paying,  1373. 

or  sold  on  a  condition  without  performing  the  oonditioQ|  id. 

information  of  seizure,  if  no  condemnation,  ib» 

buying  a  ship  of  the  master,  when,  1374. 

or  the  cargo  of  the  captain,  when,  1375. 

what  is  not  a  sufficient  conversion, 

a  taking  for  the  use  of  Uie  pkuntiff,  1371. 

a  mere  non-delivery  by  a  carrier,  Ac  1356,  n.,  1392,  3,  n. 

condemnation  on  information  of  seizure,  1373. 

agent  unable  to  sell  abroad,  leaving  them  to  a  third  person  to  sell  and  remit 

proceeds  to  him,  1375. 
irregular  sale  of  a  distress,  Hk 

demand  and  refusal  only  evidence  of  a  conversion,  1392,  1393. 

conversion  of  negotiable  securities,  1371,  2. 
CONVOY: 

warranty  to  depart  with,  meaninj^  of^  1004. 

what  is  a  sufficient  compliance  with,  1004,  6,  6. 
COPARCENERS  : 

ejectment  by,  723,  4. 
COPY  OF  INDICTMENT: 

in  felony,  only  granted  by  leave,  1072. 
COPYHOLD:     ^  *.  ^ 

See  tit  CoMMOK. 

a  copyhold  tenement  seised  into  the  hands  of  the  lord,  does  not  therebj  kse  lU 
right  of  common,  436. 

heir  at  law  may  devise  before  admittance,  699. 

grantee  of  the  reversion  of  copyhold  lands  is  within  the  intentiovof  thestaLaS 
Hen.  VIII.  c.  34,  and  may  maintain  covenant  against  lessee,  &c^  505' 

ejectment  may  be  brought  by  a  bishop  for  a  forfeiture  of  copyhold  committed dnr- 
ing  the  vacancy  of  the  see,  697,  n. 

heir  may  maintain  ejectment  for  copyhold  before  admittance,  698. 

but  until  admittance  of  surrenderee,  surrenderor  remains  seised,  and  if  he  die  ms 
heir  may  bring  ejectment,  ib, 

how  surrenderee,  after  admittance  may  lay  the  demise,  698,  725. 

evidence  in  ejectment  for  copyhold  property,  764. 

devisee  of  devisee  who  died  before  admittance,  cannot  maintain  ejectment,  o??- 

within  the  stat.  against  fraudulent  conveyances,  698,  n. 

not  within  the  stat.  of  frauds,  relating  to  devises  of  lands,  873. 

copyholder  may  bring  action  of  ejectment,  697. 

how  a  copyholder  must  prescribe  for  common  in  gross,  440. 
COPYRIGHT : 

not  assigned  by  writing,  must  be  specially  pleaded,  124. 
CORN: 

standing  to  whom  it  belongs  on  death  of  testator,  1367. 
CORPORATION : 

may  be  party  to  a  bill  of  exchange,  322.  ,i  nr  i^  i 

municipal  corporation  act,  6  &  6  Will.  IV.,  c  76,  amended  by  7  Will  1\. «  * 
Vict,  c  78,  1079,  n.  1080,  n.  1166,  7,  1170. 
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CORPORATION,  conHnuecL 

^^S^S^^y  where  it  may  sue  and  be  sued  in  indebitatus  assumpsit,  70. 

where  it  may  contract  without  common  seal,  ib. 

trover  lies  against,  1378. 

trespass  lies  against  for  act  of  their  agent,  1328. 

may  maintain  use  and  occupation,  1398. 

aggregate  may  maintain  ejectment,  699. 

"vmere  entry  to  be  made  by,  before  ejectment,  706. 

verbal  notice  to  quit  by  steward  of  corporation  sufficient,  706,  714. 

ought  to  state  that  the  demise  was  by  aeed,  725. 

must  execute  a  letter  of  attorney  to  some  person,  empowering  him  to  enter  on  the 
land,  706. 

may  prescribe  for  common  in  gross,  440^ 

incidents  and  powers  of,  1165,  9. 

when  extiuct,  1171. 

See  tit,  Mandahus  and  Quo  Warranto. 
CORRECTION : 

of  children,  34. 

scholars,  i5. 

servants,  ib, 
COSTS : 

in  the  action  for  adultery,  25. 

statute,  3  &  4  Vict.  c.  24,  as  to  costs  where  damages  under  40^.,  38. 

in  assault  and  battery,  ib.    See  Assault  and  Battery. 

Stat.  8  &  9  Will.  III.  c.  11,  giving  costs  to  defendants  in  trespass  who  are  acquit- 
ted, unless  judge  certify  that  there  was  reasonable  cause  for  making  them 
defendants,  40. 

in  covenant,  549.  ' 

in  ejectment,  772. 
in  replevin, 

Slaintiff  entitled  to  costs,  by  virtue  of  the  stat.  of  Gloucester,  1218. 
efendant  avowing  the  rent,  custom,  or  service,  entitled  to  costs  by  stat.  7 
Hen.  Vm.  c.  4,  i6. 
this  stat.  extends  to  avowries  for  heriots,  but  not  to  an  amerciament,  ib, 
in  error  in  replevin,  1218,  9. 
in  slander, 

plaintiff  recovering  under  40«.  is  only  entitled  to  so  much  costs  as  damages 
amount  to,  1269. 
in  debt  on  stat.  2  &  3  Edw.  VI.,  for  not  setting  forth  tithes,  1317. 
in  trespass,  1353. 
in  trove#J  1396. 
COUCHANCY : 

meaning  of,  437,  n.  (7),  448. 
COUNTERMAND : 

a  license  executed  is  not  countermandable,  but  otherwise  when  it  is  executory, 
1133. 
COUNTERPART : 

where  evidence,  756. 
COURT : 

sentence  of  a  council  of  war,  conclusive  in  an  action  of  battery,  34,  5. 
statement  of  cause  of  action  in  inferior  court,  107. 
COURT  LEBT : 

debt  lies  for  an  amerciament  in  a,  553. 
COURT  ROLLS: 

effect  of  entries  in,  766. 
COVENANT : 

of  the  action  for  breach  of  covenant,  462. 

this  action  follows  the  nature  of  the  interest,  478,  and  n.  (15). 

party  bringing  action,  must  be  named  in  covenant,  462,  544. 

may  be  brought  in  London  without  a  deed,  sembU^  462,  n. 

sounds  in  damages,  462. 

effect  of  naming  place  for  payment  in  a  covenant,  472. 
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COVENANT,  eontinned. 

generally  assumpsit  does  not  lie  where  covenant  does,  463|  b. 

covenant  binds  heirs  and  devisees  jointly,  464. 

of  the  exposition  of  covenants,  ib, 

covenant  not  to  exercise  particular  trade,  what  a  breach  of^  466,  7. 

re-entry  for  breach  of  covenant,  no  bar  to  covenant  for  previous  rent,  467. 

express  covenants,  ib, 

no  precise  form  of  words  necessaiy,  467,  8. 
woras  must  clearly  import  an  agreement,  469. 
liability  on  an  express  covenant,  ib, 

remains  notwithstanding  inevitable  accident,  469,  470. 
or  breach  from  misconduct  of  a  third  party,  when,  524,  5. 
remedy  in  equity,  in  what  cases,  470,  1,  2. 
running  with  the  land,  472. 

pass  to  the  assignee  or  heir,  472,  3. 

though  made  with  party,  his  executors  and  administrators,  473, 500, 

802. 
bidd  lessee  for  years,  Ac,  having  assets  during  the  term,  473,  4. 
lessee  has  action  of  tort  against  assignee  who  broke  covenants,  613. 
may  be  apportioned,  50.3,  n.,  510. 
implied  covenants,  475. 

covenant  not  implied  from  words  *^  grant"  or  ^  exchange,'*  when,  477. 
pass  to  assignee  of  lessee,  476. 
end  with  the  estate  of  the  lessor,  ib, 
executor  may  sue  for  breach  of  collateral  covenant,  when,  802. 
joint  and  several  covenants, 

when  covenantees  must  sue  jointly,  and  when  severally,  478,  n.  (16)  and  (17,) 

479,  481,  2. 
when  one  joint  covenantee  dies,  action  must  be  brought  by  survivor,  480,  d. 


f  18),  481. 


and  the  death  must  be  alleged  in  the  declaration,  481. 

joint  covenantees  who  may,  must  sue,  481,  n.  (18). 

if  non-joinder  appear  on  face  of  declaration,  ground  of  demurrer  and  writ  of 
error.  481. 

if  not,  defendant  may  crave  oyer,  and  demur  generally,  482. 

non-joinder  of  covenanters,  ground  of  plea  in  abatement,  ib, 

requisites  of  such  plea,  ib. 
void  ana  illegal  covenants,  what  are,  483. 

restraint  of  marriage,  ib, 

res  taint  of  trade,  to. 

deeds  of  separation  valid,  when,  296.  483. 

covenants  in  deed  of  conveyance,  which  is  void — void  also,  when,  483,  4, 5. 
particular  express  covenants,  485. 

usual  covenants  for  title,  ib, 

how  qualified  by  one  another,  486,  7,  8. 

that  vendor  is  seised  in  fee,  485. 

not  to  assign  without  license,  493. 

to  repair,  497. 

to  insure,  499. 

remain  to  a  purchaser  who  has  sold  and  re-purchased  with  fresh  oov^niAnts, 
488. 
by  whom  the  action  of  covenant  may  be  maintained,  500. 

by  the  heir,  ib, 

on  covenants  running  with  the  land,  ib, 

by  executor,  by  executor  of  executor,  501. 

damage  to  testator  in  his  lifetime,  must  be  shown,  501,  2. 

executor  may  sue  on  covenant  relating  to  a  chattel,  though  not  named,  502. 

by  assignee,  ib. 

though  not  named,  in  what  cases,  506. 
by  assignee  of  part  of  the  reversion,  502. 
by  assignee  by  act  of  law,  assignee  of  assignee,  ib, 
of  the  Stat.  32  Hen.  VIII.  c.  34,  503. 
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COVENANT,  continued. 

who  is  assignee  within  this  stat..  603,  and  n.  (28)  (29). 

grantee  of  reversion  of  copyholos,  505. 

reversioner,  506. 

not  assignees  of  an  apprentice,  606. 

applies  to  breaches,  of  what  conditions  and  covenants,  604,  6. 

merger  of  reversion,  effect  of,  606. 

assignee  of  reversion  may  maintain  covenant  after  parting  with  it,  if  rent 
due  before,  ib. 

assignment  must  be  by  deed,  606.  * 

tenants  in  common  may  join,  ib. 

need  not  join,  when,  607. 
against  whom  the  action  may  be  maintained,  ib, 

against  heir,  ib, 

riens  per  descent  a  defence,  ib, 

against  executor,  607 ;  though  not  named,  608. 

against  assignee,  though  not  named,  when,  ib, 

assignee  by  act  of  law  bound,  ib, 

exceptions  in  case  of  bankrupts'  assignee,  514^  16* 

what  covenants  bind  assignee  only  when  named,  609,  610,  n.  (34). 

what  do  not  bind  him,  though  named,  609,  610. 

personal  and  collateral,  never,  610,  11, 12. 

assignee  not  answerable  for  breaches  before  or  after  his  time,  612,  and  n.  (36,) 
613,  616. 
the  declaration, 

venue  when  local  and  when  transitory,  617. 

wrong  venue  aided  after  verdict,  ib, 

local  venue,  how  changed,  618. 

declaration  must  make  profert,  when,  618,  and  n.  (88). 

deed  must  be  stated  according  to  its  legal  effect,  619. 

a  proviso,  containing  defeasance  of  covenant,  need  not  be  mentioned  in 
aeclaration,  619,  20. 

breach  how  to  be  assigned,  620,  1,  2. 
COVERTURE : 

in  abatement,  121. 
of  defendant,  at  time  of  contract,  ib. 
defence  in  assumpsit,  ib, 
must  be  pleaded  specially,  ib* 
so  in  debt  on  bona,  660. 

wife  of  foreigner  living  abroad  chargeable  here  as  feme  sole,  306,  6. 
wife  living  apart,  and  naving  separate  maintenance,  not  liable  as  feme  sole,  302. 
CREDIT : 

mutual,  281. 

to  wifej  what  act  of  husband  gives,  298,  9. 

where  it  exempts  husband.  300. 
not  expired,  defence  in  action  tor  goods  sold,  73. 

under  the  general  issue,  124. 

though  fraudulently  bought,  74. 
sale  of  chattel  on,  when  it  passes  the  property,  1369. 
CREDITOR : 

composition  with,  63-66. 

having  proved  under  a  commission,  may  impeach  the  commission,  when,  287. 
CREW: 

of  competent  skill  required  to  render  ship  seaworthy,  1018,  19. 
CRICKET : 

a  game  within  the  stat.  of  9  Ann.,  1416. 
also  within  stat  7  &  8  Vict.  c.  3,  1417. 
CRIMINAL  CONVERSATION :    Su  Adultery. 
CRITICISM : 

fair,  of  literary  production,  defence  in  libel,  1046. 
CROPS : 

sale  of  crop  of  mowing  grass  not  within  first  sect,  of  stat.  of  frauds,  841. 
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CROPS,  continued. 

growing,  when  sale  of,  is  sale  of  interest  in  land,  857,  8. 
where  trespass  q.  c  fl  will  lie  for,  1323. 

to  whom  belonging  on  death  of  testator,  1367. 
CUSTODY: 

deeds  and  writings,  if  found  in  proper  castody,  thirty  years  old,  admifsible  with- 
out proof  of  execution,] 564,  and  n.  (7)  and  (8). 

what  is  proper  custody,  565. 
CUSTOM : 

in  manors,  how  oonstrtted,  766. 

in  inheriting  copyhold  lands,  767. 

See  PBBSCRipnoK. 

as  to  common  rights,  1206,  7« 

right  of  way  to  church  or  market,  by,  1348. 

right  of  way  of  tithe-owner  by,  i6. 

D. 
DAMAGE  FEASANT: 

avowry  for,  1204. 

in  a  place  where  avowant  had  a  right  of  oommon,  most  allege  spedal  damage^ 
1205. 
DAMAGE  SPECIAL : 

where  it  must  be  stated,  and  how,  in  slander,  1259,  1268. 

it  must  be  the  legal  ana  natural  consequence  of  the  words  spoken,  1260. 
DAMAGES : 

where  jury  may  give  dama^  in  the  nature  of  interest,  1028, 1352, 1396. 

in  assumpsit,  how  oomputS,  163,  4. 

of  liquidated,  164. 

unliquidated,  cannot  be  set  off,  548. 

in  covenant,  549. 

what  circumstances  will  operate  in  increase,  and  what  in  mitigation,  of  dama^ 
in  an  action  for  adultery,  10,  24. 

how  the  damages  are  to  be  assessed  upon  a  verdict  against  joint  trespasso^  37- 

how  calculated  in  assault  and  battery,  ib. 

of  stating  special  damage,  in  consequence  of  words  actionable  and  not  adionaUe 
in  themselves,  1259,  1268. 

for  conversion  of  bill  of  exchange,  how  calculated,  1395. 

liberal,  in  action  for  seduction,  1115. 
DATE  I 

of  bill  of  exchange,  336. 

alterationof,  338,  9. 

proof  of  alteration  of  before  issue,  lies  on  plaintiff,  339.  ' 

of  bond,  558,  9. 

of  policy,  952. 
DAY: 

when  inclusive,  215,  6,  109L 

exclusive,  74.  923,  n.,  1091. 

fraction  of,  wnen  allowed,  216. 

priority  of  facts  on  same  day,  215,  6. 

what  snail  be  deemed  day-time  in  game  act,  908. 
DAYS  OF  GRACE : 

how  computed,  371.  and  n. 

what  allowed  on  bills,  in  England,  371,  2,  410. 

none  in  France,  372. 
DEATH : 

presumption  of,  time  of,  762. 

of  attesting  witness,  effect  of,  562. 
DEBT : 

when  it  is  optional  to  have  debt  or  covenant,  553. 

on  simple  contract  to  pay  a  sum  certain,  554. 

for  what  it  lies,  552. 

on  a  foreign  judgment,  554. 

pleadings  in  this  action,  556,  7. 
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DEBT,  eoTdinved. 

what  must  be  alleged  in  debt  on  an  amerciament,  653. 
in  the  debet  and  detinet,  or  detinet  onlvy  623. 
lies  on  a  promissory  note  or  bill  of  exchange,  when,  654. 
the  declaration,  new  roles,  556,  6. 
particular  of  demand,  556. 

not  necessaiT  that  plaintiff  shonld  recover  exact  sum  demanded,  655. 
for  goods  sold  and  delivered,  556. 
for  work  and  labour,  ib, 

plea  that  defendant  never  was  indebted,  ib,  * 

plea  of  pajment  in,  557  ;  new  mle,  ib. 
verdict  m,  where  several  pleas  are  pleaded,  t6. 
on  bond,  558.    See  tU,  Bond. 
on  bail  bond.  593.    See  tit.  Bail. 
on  bond,  with  condition  to  perform  covenants,  604. 
on  bond  of  ancestor  against  heir,  608.    See  tU.  Heir. 
on  judgment,  616.    See  tit.  Judgment. 
for  rent  arrear,  618.     See  tit*  Rent. 
on  penal  statutes,  628.    See  tit.  Pekal  Statutes. 
on  statute  for  bribery  at  elections,  632. 
provisions  of  the  statute,  633. 
Stat  49  G.  m.  c.  118,  635. 
declaration,  636. 
evidence,  638. 
treating  act,  640. 

for  giving  ribbons  or  cockades,  642. 

proof  of  agency  dispensed  with  on  questions  of  bribery  before  committees,  stat,  ib, 
DEBTEE  EXECUTOR : 

where  debt  is  released  by  making,  688* 
DECEIT : 

action  on  the  case  lies  for,  643. 
on  an  implied  warranty,  t&. 
scienter  must  be  averred  or  proved,  644. 
on  an  expressed  warranty,  645. 

action  lies  for  deceit  against  any  person  who  deceives,  by  a  false  assertion,  an- 
other who  has  placed  a  reasonable  confidence  in  him,  ib, 
fraudulent  affirmation  on  which  action  cannot  be  maintained,  646. 
where  person  purchases  on  his  own  judgment,  vendor  is  not  responsible,  647. 
warranty  on  sale  of  horses,  648. 
express  warranty  of  horses,  advantage  of,  649. 
what  is  unsoundness,  649,  660. 

how  vendee  may  proceed  for  breach  of  warranty,  650, 1. 
usual  now  to  declare  in  assumpsit,  652. 
notice  of  unsoundness  should  be  given  to  seller,  663. 
of  fraudulent  misrepresentation  by  persons  not  parties  to  the  contract,  657. 
no  actual  representation  is  necessa^,  658. 

nor  that  defendant  should  have  derived  advantage  from  the  deceit,  ib, 
fraud,  definition  of,  658,  n. 

representation  concerning  trade,  Ac,  of  any  other  person,  must  be  in  writing,  660. 
extent  of  liability  of  person  making  representation  of  the  credit  of  a  third 
party,  661. 
DECLARATION: 

in  action  for  adultery,  11. 

of  assault  and  battery,  28,  29,  30. 

asssumpsit,  106.    See  tit.  Assumpsit. 
in  action  for  maliciously  suing  out  commission  of  bankrupt,  265. 
on  bills  of  exchange,  387. 
on  a  promissory  note,  412. 
against  carriers,  429. 
in  covenant,  517. 
debt  on  simple  contract,  555,  6. 
on  bail-bono,  600. 
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DECLABATION,  in  action  for  adaltery,  continued. 

debt  on  bond,  with  condition  to  perform  covenants,  of  aerigning  the  bretcMS, 

604,  6. 
debt  on  bond  of  ancestor  against  heir,  609. 
debt  on  judgment  in  an  inferior  court,  616. 
of  debt  for  rent,  622. 
debt  for  use  and  occupation,  624. 
on  Stat,  against  bribery,  636. 
in  action  on  the  case  in  nature  of  deceit,  644. 
in  detinue,  ib. 
ejectment,  722. 
insurance.  987,  8. 
Ubel,  1050. 

m^cious  prosecution.  1069. 
replevin,  1198. 
slander,  1261. 
tithes,  1311. 
trespass,  1332. 
trover,  1378,  9. 
DECLARATIONS: 

of  what  persons,  are  admissible  in  cases  of  pedigree,  763. 

of  wife,  m  action  for  adultery.  23. 

of  persons  speaking  against  tneir  own  interest,  752,  764. 

prooate  of  a  will  not  admissible  to  prove  declarations  of  testator,  as  to  tepwea- 

tation  in  questions  of  pediejee,  814,  6. 
subscription  of,  in  policy  on  ufe,  1038. 
DECOY: 

action  for  injury  to,  459. 
DEDICATION : 

of  way  to  the  public,  1345.  ^ 
cannot  be  a  partial  dedication,  ib. 
consent  of  the  owner  in  fee,  necessary,  ib, 
DEED: 


his  own  hands,  $61« 

„ legal  effect,  519. 

when  drunkenness  ground  of  avoiding  a  deed,  560. 

custody  of,  565. 

how  avoided  by  rasure,  or  alteration,  ib, 

when  action  is  grounded  on  a  deed,  it  can  only  be  avoided  by  deed,  585. 

where  profert  is  necessary,  518,  and  n. 

case  will  not  lie  where  there  is  a  deed,  463. 

exceptions  to  this  rule,  463,  n. 

where  counterpart  is  evidence,  756.  ^  tjf*. 

where  a  deed  from  its  antiquity  may  be  given  in  evidence  without  prow  oi  ^^ 
cution,  564. 

trover  for,  1391.  ^ 

See  Title  Deeds. 
DEER: 

property  in,  1334. 
DEFAMATION :  See  Libel — Scak.  Mao. — Slakdeb. 
DE  INJURIA  SUA  PROPRIA: 

meaning  of,  1341. 

absque  tali  causl  where  a  good  replication,  36. 

where  not,  1341. 
DEL  CREDERE: 

commission,  nature  ofl  818,  n.,  9,  n. 

how  factor  under,  paid  usually.  818. 

when  factor  under,  has  a  lien  tor  the  price,  824. 
DELIVERY : 

of  deed,  what  sufficient,  561. 

of  goods,  what  sufficient  to  satisfy  stat.  of  frauds,  865,  6,  7. 
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DEIilVERY,  caniintted. 

to  carrier,  yests  property  in  yendee,  427,  8. 
DEMAND  AND  REFUSAL: 

need  notbe  proyed  in  troyer  hj  asugneee,  288. 

when  formal  demand  of  rent  dispensed  with,  733« 

eyidence  only  of  a  conyersion,  1392,  3. 
DEMESNE  LAND : 

ancient,  domesday  book,  eyidence  of,  766* 

meaning  of  term,  905. 
DEMISE : 

oonstmction  of,  708,  9. 

how  laid  in  ejectment,  723, 4,  6. 

from  year  to  year,  708. 
DEPAR-nNG: 

from  his  dwelling-honse,  act  of  bankruptcy,  198,  9. 

the  realm,  act  of  bankruptcy,  t6. 
DEPARTURE: 

of  yessel,  on  a  particnlar  day,  1001. 

with  conyoy,  1004. 

what  shall  be  in  repleyin,  1186. 
DEPENDENT : 

coyenants.    See  Conditions  Precedents 
DEPOSIT : 

at  sale  by  auction,  when  recoyerable,  183.  , 

when  the  auctioneer  should  retain  the  deposit^  184. 

when  purchaser  may  recoyer  deposit  and  interest,  185. 

a  special  count  for  Uie  interest  must  be  added,  ib, 

auctioneer  not  liable  for  interest  on  the  deposit,  ih, 
DEPOSITION : 

taken  before  commissioners  of  bankruptcy  conclusiye,  when,  285. 

of  deceased  witness,  eyidence,  when,  286. 

where  not  eyidence,  765,  6. 

of  Gentoo,  883,  4. 
DEPUTATION : 

to  gamekeeper,  910, 1. 
DESCENT : 

liability  of  heir  haying  assets  by,  608,  9. 

Stat  3  &  4  WilL  IV.  c  106,  concerning,  751. 
DESCRIPTION: 

allegation  of,  must  be  literally  preyed,  1075,  n. 

matter  of,  must  be  proyed,  as  laid,  ib, 
DETAINMENTS : 

of  kings  and  people,  insurers  liable  for,  965. 
DETENTION: 

unlawful,  how  declared  on,  915. 

unlawful,  new  taking,  915,  1212. 
DETERMINATION: 

of  suit,  proof  of,  necessary,  in  action  for  malicious  prosecution,  1066,  1074 
DETINUE: 

where  this  action  will  lie,  662. 

the  goods,  or  yalue,  may  be  recovered,  t&. 

property  must  be  in  plaintiff,  at  the  time  of  the  action  brought,  663. 

the  property,  without  haying  had  possession,  is  sufficient,  ib. 

detinue  will  lie  for  specific  goods  only,  »&• 

defendant  must  be  in  possession,  664. 

grounds  of  the  action,  ib. 

detinue  triable  before  the  sheriff,  ib, 

bailment  not  trayersable,  ib. 

of  the  declaration  when  for  seyeral  articles,  t&. 

plea  of  non  detinet,  effect  o^  665. 

judgment  in,  ib. 
VOL.  U.. 
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DEVASTAVIT : 

what  ifl  8ach|  798. 
DEVIATION : 

nmtare  and  effect  of,  on  contracts  of  insniance,  1011. 
most  be  yolantarj  act  of  persons  having  management  of  ship,  1011,  3,  4. 
unreasonable  delay  equivalent  to,  1013. 
intention  to  deviate  not  a  deviation,  1014. 
to  succour  vessel  in  distress,  whether  justifiable,  1016. 
what  will  justify  a  deviation,  1013,  4. 
grounds  of  necessity,  1014. 
DEVISE :  See  WiU. 
DEVISEES: 

liability  of,  upon  bond  made  by  testator,  613. 
DEVISEE  OF  TERM : 

what  he  must  prove,  763. 
DILAPIDATIONS : 

action  on  the  case  lies  for,  460. 
DIRECTOBS : 

of  joint-stock  company,  drawing  and  acceptance  of  bills  by,  323. 
DIoGIi  AIMER : 

dispenses  with  notice  to  quit,  719. 
DISCONTINUANCE : 

in  pleading,  4,  n. 
DISHONOUR: 

of  bill,  notice  of,  373.    See  BHU  of  Exehanae. 
DISSEISOR : 

account  does  not  lie  against.  1. 
DISTRESS : 

distress  formerly  considered  as  a  pledge  only,  666. 

ffoods  distrainea  not  liable  to  distress  of  another  subject,  t5. 

for  what  a  distress  may  be  taken  at  common  law,  by  prescription,  by  stttote, 

667,  8. 
of  distress  for  rent  seek,  rents  of  assize,  and  chief  rents,  668. 

by  landlords  for  double  rent,  669. 
of  the  general  rule,  that  all  moveable  chattels  may  be  distrained  for  rent  tr 

rear,  ib. 
lord  may  distrain  cattle  of  a  stranger  trespassing  on  land  of  tenant,  A. 
grantee  of  a  rent-charge  may  distrain  goods  of  a  stranger,  670. 
growing  corn,  protected  from  distress,  when,  ib, 
what  things  are  privileged  absolutely,  670, 1,  2. 

what  conditionally,  672,  3. 
what  may  be  distrained  damage  feasant,  673. 
who  may  distrain, 

the  grantee  of  a  fee  farm  rent,  674. 
recoverors  of  manors,  &c,  id. 

personal  representatives  of  tenants  of  freehold  rents,  ib. 
nusbands  seised  in  right  of  their  wives,  ib. 
tenants  pur  auter  vie,  ib, 
person  entitled  to  separate  herbage,  676. 
tenant  in  common,  ib. 
executor,  676. 
mortgagee,  676. 
commoner,  ib, 

lessee  for  years  having  assigned,  cannot  distrain,  677. 
tenant  from  year  to  year,  underletting  from  year  to  year,  ib. 
receivers  appointed  by  Court  of  Chancery,  to. 
of  the  time  at  which  distress  may  be  taken, 
at  common  law,  677. 
by  stet.  8  Ann.  c.  -14 ;  678. 

distress  for  rent  must  be  taken  in  the  day-time,  ib. 
may  be  made  within  twenty  years  after  right  accrued,  679. 
but  no  arrears  of  rent  far  more  than  six  years,  ib. 
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DISTRESS,  eoniinued. 

of  the  place  where  a  distress  may  be  taken, 

distress  for  rent-service  mnst  be  taken  on  the  land,  ib. 
of  distraining  in  houses,  679,  n. 

distress  for  rent  before  administration  mnted,  not  justifiable,  787. 
for  rent-service  or  rent-charge  on  land  m  different  counties,  679. 
on  land  in  possession  of  many  tenants,  ib. 
if  separate  demises,  distress  must  be  on  the  several  premises,  680. 
distress  by  landlord  of  cattle  depasturing  common  appendant,  or  appurte- 
nant, ib, 
of  fresh  suit,  t&. 

how  to  proceed  when  goods  are  clandestinely  removed,  ib. 
action  for  aiding  and  assisting  person  to  fraudulently  remove  goods,  681. 
of  driving  the  distress  out  of  uie  hundred,  i&. 
remedy  for  the  same,  ib. 
where  growing  crops  may  be  laid  up,  682. 
duties  of  persons  impounding  cattle,  ib. 

of  the  sale  of  distresses  for  rent  arrear  under  stat  2  THll.  k  Ma,  c.  5;  ib.]] 
this  stat.  does  not  affect  distresses  damage  feasant,  682,  n, 
party  may  replevy  after  five  days,  if  distress  not  sold,  683. 
and  after  appraisement,  and  before  sale,  684. 
sale  of  growing  crops  not  authorized  by  this  stat,  ib. 
broker's  charges — stat  57  Geo.  III.  c  93 ;  ib. 
of  the  requisites  of  the  notice.  683. 

of. abusing  the  distress,  and  tnerebv  becoming  a  trespasser  ab  initio,  687. 
when  distrainor  not  trespasser  ab  initio,  stat.  II  Geo.  c.  19,  s.  19 ;  ib. 
stat.  17  Geo.  11.  c.  38,  s.  8,  distress  for  relief  of  the  poor,  688. 
stat.  7  ft  8  Vict  c.  96,  s.  69,  distress  under  insolvent  act,  ib, 
trespass  will  not  lie  for  excessive  distress  merely,  689. 
nor  for  irregular  distress,  where  irregularity  is  not  act  of  trespass,  1330,  1. 
irregular  sale  of  distress  not  sufficient  conversion  to  maintain  trover,  1375. 
action  on  the  case  for  excessive  distress,  689. 
after  impounding,  tender  of  rent  and  costs  too  late,  689;  1212. 
meanine:  of  term  ''  sufficient  distress,"  in  stat.  4  Geo.  ll.  c  28,  s.  2;  734. 
See  tit.  FouKD  Breach  and  Bescous. 
DISTURBANCE : 
of  common,  443. 
of  seat  in  pew,  1129. 
DITCHES : 

rule  concerning,  1324. 
DIVIDENDS : 

no  action  to  be  brought*for  bankrupt,  263,  4. 
DIVORCE : 

by  Jewish  law,  proof  o^  19. 

husband  liable  to  pay  ror  necessaries  after  a  divorce  a  mensd  et  thorOj  with  a  de- 
cree for  alimony,  if  the  alimony  be  not  paid,  296. 
DOCK  WARRANT: 

where  transfer  of  property,  1290. 
DOGGET: 

of  judgment,  when  necessary,  794,  n. 
DOMESDAY : 

book,  evivence  as  to  ancient  demesne,  766. 
DOMICILE : 

personal  property  distributed  according  to  law  of,  760. 
DONATIO  MORTIS  CAUSA: 
nature  of,  1358. 

good  though  coupled  with  a  trust,  ib. 
not  necessary  that  donor  should  be  actually  dying,  ib. 
DOOR : 

breaking  open,  rule  as  to,  1343. 
DORMANT  PARTNER : 
liability  of,  1148. 
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DOUBLE  RENT :  ^  .       .       v    i^ 

Stat  11  Geo.  IL  c.  19,  a.  18,  tenants  holding  owt  after  notooe  given  by  them- 

8elve&  liable  to,  622. 
DOUBLE  YEARLY  VALUE: 

tenants  wilfblly  holding  ofer  after  determination  of  term,  619,  620, 
DRAFTS : 

on  bankers,  where  exempt  from  stamp  dnty,  333. 
DRAWEE: 

of  bill,  who  is,  320. 

presentment  to,  for  acceptanoe,  347. 
DRAWER : 

of  bill,  who  is,  320, 

where  he  maj  soa  acceptor,  36L 
DRUGS : 

sale  of,  to  brewer,  illegal,  62. 
DRUNKENNESS: 

where  ground  of  avoiding  deed,  560. 
DURANTE  ABSENTIA: 

administration,  789. 
DURATION  OP  LIFE : 

presumption  o^  762. 
DURESS: 

money  extorted  by  duress  of  goods  recoverable,  88. 

plea  of,  to  debt  on  bond,  666,  and  n. 

must  be  of  the  person,  666. 

replication  to  plea,  id. 
DUTY:  iS^AucTioH. 
DYERS: 

lien  of,  1385. 

for  general  balance  by  usage  only,  1386  («)• 

E. 

EARNEST : 

what  amounts  to,  864 

effect  of  receiving,  on  a  contract  for  purchase  of  a  chattel,  1359^ 
EASEMENT : 

is  not  within  first  section  of  stat.  of  frauds,  844. 

enjoyment  of,  under  2  A  3  Will.  IV.  c.  71, 1126,  7. 

unity  of  possession  suspends  prescriptive,  1128. 

eviaence  of  right  to,  457,  8. 

injury  to,  how  proved,  1133. 
EAST  INDIES : 

how  to  prove  deed  executed  there,  563,  4. 
ECCLESIASTICAL  COURTS: 

probate  granted  by,  conclusive,  while  unrepealed,  785. 
EFFECTS : 

when  want  of,  will  excuse  notice  of  dishonour,  353.  . 

sperificy  of  testator,  not  seizable  by  assignees  of  bankrupt  executor,  785,  n.  (&}• 
EJECTMENT : 

of  the  nature  of  the  action.  692. 

both  title  maj  be  tried  ana  possession  recovered,  693. 

of  the  requisites  to  support  an  ejectment,  «6. 

necessity  of  right  of  possession  at  time  of  ouster,  i5. 

party  possessed  of  legal  estate  must  prevail,  ift. 

plaintiff  must  recover  on  strength  of  nis  own  title,  695. 

possession  is  good,  against  all  who  cannot  show  good  title,  ib.  " 

now  far  tenant  may  dispute  landlord's  title,  695,  7. 

by  whom  it  may  be  brought,  697,  700. 

in  case  of  vacant  possession,  701. 

to  recover  tenements,  where  rent  is  under  20L,  702. 

for  what  things  it  will  lie,  or  will  not  lie,  702,  5. 

where  actual  entry  necessaiy  before  action,  705|  6. 
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EJECTMENT,  eontinuecL 

proceedxngs  under  1  Geo.  W.  c.  87,  8. 1 ;  721. 
what  tenancies  within  the  staL,  722. 
the  declaration  in,  i&. 

when  to  be  seryed,  723 ;  what  is  service,  727,  8. 

how  to  be  entitled,  723. 

form  of,  its  several  parts,  723,  4. 

of  the  notice  subscribed  to  declaration,  726. 
pleadings  in  this  action,  737. 

declaration  not  widiin  the  new  rales,  ib, 
consent  rule,  731. 

when  necessary  for  plaintiff  to  produce  it,  t&. 

must  be  delivered  with  plea,  ib. 

time  for  appearance,  730. 

when  plaintiff  may  be  compelled  to  reply  or  be  nonprossedi  ib, 

judgment  against  casual  elector,  729. 

necessity  of  rule  to  plead  before  motion,  730. 

requisites  of  affidavit  on  which  motion  is  founded,  ib* 
evidence  required,  by  lessors  of  plaintiff,  752.  ^ 

possession  primd  facie  evidence  of  seisin  in  fee  simple,  ib^ 

admission  of  deceased  persons,  752,  3. 
evidence  required  by  devisees  of  term,  753. 

by  administrator,  754. 
it  is  sufficient  for  defendant  to  prove  title  out  t>f  lessor,  767. 
lessor  in  all  cases  shall  recover  according  to  his  titie>  769. 
▼erdict  in,  form  of,  ib, 
judgment  in,  form  of,  770. 
court  will  if  possible,  support  it,  ib, 
execution  in,  771. 

usual  to  give  indemnity  to  sheriff,  ib, 
as  to  mode  of  executing  writ  of  possession,  ib. 
See  Error — Notice  to  Quit — ^Meskb  Profits. 
ELECTIONS :  See  Bribsrt. 
ELEGIT : 

tenant  by,  what  he  must  prove,  754* 
return  of  sheriff  to,  how  made,  755. 
ELOPEMENT: 

of  wife,  liability  of  husband  for  debts  after,  295. 
EMBARGO : 

nature  of,  966. 

effect  of,  on  contract  of  insurance,  ib. 
ENLARGEMENT : 

of  demise  in  ejectment,  725,  n. 
ENTRY : 

entry  by  deceased  persons,  of  payments  when  evidence^  764 

effect  of  entry  against  interest  oi  party  making  it,  i&.  ^ 

actual  entry,  where  necessary  to  avoid  fine,  705  ^  and  in  ejectment,  705y  6. 

where  not,  706. 
an  entry  generally  is  an  estiy  for  the  whole  estate,  ih, 
in  case  of  a  corporation,  how  entry  to  be  made,  ib* 
when  barred  by  statute  of  limitations,  742. 
when  Stat,  begins  to  run  in  cases  of  tenant  in  tail,  ib, 
when  riglit  ofentiy  occurs  during  or  near  Hil.  or  Trin.  Terms,  dtttL,  727. 
entry  into  part  is  a  suspension  of  rent,  but  not  of  a  covenant  to  repair,  536. 
what  is  a  waiver  of  a  nght  of  entry  for  a  forfeiture,  716,  7. 
by  auctioneer  binds  parties  as  to  sale  of  land  as  well  as  goods,  860* 
EQUITY,  COURT  OF: 

money  due  by  decree  o^  not  recoverable  in  action  of  debt,  553b 
when  it  interferes  to  prevent  ejectment  being  brought,  773. 
EQUITY  OP  REDEMPTION : 

release  o^  good  consideration,  44,  n. 
ERROR : 

writ  of  error,  in  account,  can  be  brought  after  second  judgment  only,  6. 
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ERROR,  eonHnued. 

no  writ  of  error  tllowed  after  verdid  in  ejectment,  unless  plaintiff  in  error  finds 
bfti],772. 

of  the  costs  of  error  in  replenn.  1218.  9. 
ESCAPE : 

action  on  the  case  for  damages  nnder  stat  5  &  6  Vict  c  98,  s.  31 ;  628. 

after  a  yolnntarr  escape,  defendant  cannot  be  retaken  on  a  Snndaj,  1221. 

a  person  wrongmllj  escaping,  maj  be  retaken  on  a  Sunday,  ib* 

See  Rbscous,  1220. 
ESCROW: 

what  is  an,  661. 

where  convejance  deed  of  a  leasehold  estate  is  delivered  as  an  escrow,  the  title- 
deeds  vest  in  yendee,  1374. 
ESTATE: 

Snr  autre  Tie,  where  assets  by  descent,  801. 
fPPEL : 
of  replying  the  estoppel  to  nil  habuit  in  tenementis, 

in  covenant,  638,  9. 

in  debt,  plaintiff  may  demur,  628. 
assignee  of  reversion  may  take  advantage  of  estoppel  running  with  the  land,  538, 9. 
what  is  necessary  in  onler  to  give  a  party  the  benefit  of  an  estoppel,  539. 
where  the  estoppel  will  not  operate,  539,  540. 
when  party  is  estopped  from  disputing  execution  of  a  deed,  753. 
a  veroict  found  in  trespass  on  any  tact  or  title,  distinctly  put  in  issue,  maj  be 

pleaded  as  an  estoppel  in  another  action  between  the  same  parties,  1339. 
where  iudffment  not  conclusive,  unless  pleaded  as  an  estoppel|  1340. 
by  recital  m  a  deed,  1340. 
ESTOVERS : 

common  of,  435,  442. 
EVICTION: 

lessee  may  plead  eviction,  but  not  a  mere  trespass,  in  bar  to  covenant  ix  rent 

arrear,  536. 
eviction  of  part,  no  plea  to  covenant  for  non-repair  of  other  part,  ib. 
plea  o^  in  debt,  625. 
plea  or,  in  bar  to  avowry  for  rent  1210. 

Dy  eviction  from  part  by  elder  title,  rent  is  apportioned  only,  626,  n. 
eviction  by  stranger,  what  necessary  to  be  shown  on,  537. 
EVIDENCE : 

in  action  for  adultery,  12. 

in  actions  by  assignees  of  bankrupts,  283,  4. 

in  trover  by  assignees  of  bankrupts,  286,  6. 

on  executing  wnt  of  inquiry,  391. 

in  actions  on  bills  of  exchange,  393. 

on  promissory  notes,  412. 

against  carriers,  433. 

by  and  against  commoners,  446. 

Stat.  6  A  7  Vict,  c  85 ;  450. 

of  covenant,  548. 

plaintiff  can  recover  only  secundum  allegata  et  probata,  548,  9. 

m  debt, 

on  foreign  judgment,  555. 

on  bon{  561,  2,  3. 

on  statute  against  bribery  at  elections  of  members  of  parliament,  638. 
in  actions  for  deceit,  648,  656,  660. 
in  detinue,  664. 
in  ejectment, 

on  the  part  of  lessor  of  plaintiff,  752. 

when  lessor  of  the  plaintiff  is  devisee  of  a  term,  753. 

administrator,  754. 

when  tenant  by  elegit,  754,  5. 

when  under  a  judgment,  755. 
in  ejectment  by  landlwl,  756. 
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EVIDENCE,  continued, 

hj  mortgagee,  761. 

by  rector,  tb, 

on  the  part  of  defendant,  767. 
in  trespass  ror  mesne  profits,  776. 
in  actions  by  and  against  execntors,  814,  5. 

fiictor,  823. 
effect  of  parol,  of  a  variation  or  waiver  of  written  contract,  874i  5. 
in  actions  on  policies  of  insurance,  1022. 

the  policy  most  be  produced  in  evidence,  ib. 

the  interest  of  the  insured,  1023. 

the  loss  as  stated  in  the  declaration,  1024. 
for  libel,  1064. 

defendant  may  prove  an  apology  made  or  offered,  ib. 

what  may  be  proved  under  Not  G^uilty,  1066. 

aeainst  newspaper  printers,  publishers,  &c.,  1068. 
for  rafuicious  prosecution,  1072. 
for  seduction,  1113,  4,  6. 
for  a  nuisance,  1133. 
relating  to  partners,  1162. 
in  quo  warranto  informations,  1179,  1180,  1. 
in  replevin, 

under  avowry  for  rent  arrear,  1208. 

under  pleas  of  non  dimisit,  non  tenuity  1210. 

under  tender  of  arrears,  1212, 
in  actions  for  rescous,  1220. 

pl&intiff  must  prove  the  original  cause  of  action,  ib, 

the  writ  and  warrant,  ib. 

the  manner  of  the  arrest,  ib, 

the  damage  sustained  by  the  rescue,  1222. 
in  actions  under  ship  registnr  act,  1226,  1241. 
under  seamen's  wages  act,  1243. 
forsUnder,  1267. 

Stat.  6  &  7  Vict  c.  96*,  1266. 
on  Stat  2  &  3  Edw.  VI.  c.  13,  for  not  setting  out  tithes,  1313. 
for  trespass,  what  may  be  given  in  evidence  under  the  general  issue,  1334, 6. 
of  trespass,  1361. 
of  trover,  1390. 
EXAMINATION: 

of  attorneys,  166,  n. 
EXCESSIVE  DISTRESS: 
action  for,  688. 
trespass  will  not  lie  for,  ib, 
EXCHEQUER : 

condemnation  in,  effect  of,  1330,  1360. 
EXCHEQUER  BILL : 

property  in,  passes  by  deliveiy,  1372. 
EXECUTION : 

when  execution  and  act  of  bankruptcy  on  same  day,  priority  may  be  inquired 

into,  216,  6. 
taking  prisoner  in  execution,  satisfiiction  of  judgment,  616. 
ffoods  of  debtor  bound  by  delivery  of  writ  of,  1360.  ' 

in  action  of  account,  6. 
EXECUTOR : 

action  of  account  lies  by  executor,  and  by  executor  of  executor,  3. 

and  against  executor  of  guardian,  bailiff,  or  receiver,  %b, 

but  not  by  one  executor  against  his  co-executor,  ib. 
promise  or  acxnowledgment  made  to  executor,  160. 
right  of  executor  to  bring  his  action  within  a  year  of  the  death  of  his  testator, 

16L 
of  bona  notabilia,  778.    See  tit.  Bona  Notabilia. 
nature  of  interest  of  executor,  783. 
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EXECUTOR,  eonHmted. 

executor  bound,  though  not  named,  783. 

mftT  commence  action  before  probatci  i&. 

or  nle  bill  in  equity,  784,  n.  (6). 

one  executor  may  release  or  paj  a  debt  of  testator,  784 

executors  have  joint  interest  m  estate  of  deceased,  785. 

are  trustees  for  nersons  entitled  under  statutes  of  distribntioiM^  «&. 

payment  to,  dis<aiarge  of  debtor,  i&. 

if  he  becomes  banknipt,  specijic  effects  of  testator  camiot  be  eeiaed,  785,  n. 

property  vests  in,  from  death  of  testator,  786. 
executors  interest,  how  transmissible,  787« 

executor  of  executor,  power  o(  787,  802. 

when  administration  de  bonis  non  is  neoessaiy,  787,  8. 

administrator  de  bonis  non  may  sue  out  scL  tt^  when,  78& 
of  limited  or  temponuy  administrations, 

during  minority  of  executor,  788. 

absence  of  executor  beyond  sea,  789. 

Sendinff  litigation,  790. 
uring  lunacy,  ib, 
firesh  probate  granted,  when,  ib, 
of  an  executor  de  son  tort,  who  is,  ib, 

in  case  of  intestacy,  if  stranger  take  the  goods  of  intestate,  and  sdls  them  or 
uses  them,  he  wm  become  executor  de  bob  tort,  t91. 

so  in  case  or  a  will  and  a  regular  executor,  if  stcanger  take  the  gooda^  and 
claiming  to  be  executor,  pays  debts,  Ac,  ib. 

so  if  stranger  take  the  goods  before  the  rightful  exeontor  has  proved  the 
wiU,  i&. 

party  receiving  a  debt,  to  provide  for  funeral  of  deoeaaed,  nei  liable  as,  7SL 

an  agent  of  executor  cannot  be  charged  as,  792. 

must  be  declared  against  as  rightful  executor,  ib. 

cannot  retain  assets  for  his  own  debt,  813. 

may  reply  to  plea  that  he  is  executor  de  son  tort,  that  after  the  last  cosliaii- 
ance,  he  obtained  letters  of  administration,  813,  4. 

he  may  plead  to  claim  of  simple  contract  cvaditor,  that  he  dispoaed  of  assess 
to  satisfy  specialty  debts.  814. 
the  disposition  of  the  estate  of  aeceased,  793. 

the  order  of  payment,  793,  4,  6,  6,  and  notes,  799, 
admission  of  assets, 

of  separate  and  desperate  debts,  796,  n.  (26). 

judgment  against  executor  by  default  is,  797. 

executor  psjring  interest  on  a  bond,  effect  of,  798. 

mere  submission  to  arbitration  is  not,  799. 
actions  by  executors  and  administrators,  800. 

actions  against  trespassers^  stat  4  Edw.  IIL  c  7 ;  800. 

executor  of  patron  to  a  living,  may  maintain  qnare  impedit,  when,  800. 

when  action  brought  by  executor  must  be  in  the  detinet  only,  801. 

executor  of  tenant  for  life  may  recover  pr(»ortion  of  rent  reserved,  801, 1 

executor  may  have  an  action  of  account  802,  5. 

executor  may  sue  for  breach  of  ocdlateral  eovenant,  802. 

but  not  on  breach  of  a  covenant  running  with  the  land,  ib^ 
executors  must  join  in  bringing  actions*  803, 4. 
of  joining  several  causes  in  one  action  by  exeeuton,  804. 

where  money  recovered  on  each  count  will  be  assefcs.  the  oonnts  aiaj  be 
joined,  to. 
actions  against  executors  and  administnaton,  806. 

by  legatee  of  a  specific  chattel,  i&. 

not  for  a  distributive  share  of  intestate's  pn^iij  agaiast  exeenter  of  tdmi- 
nistrator,  806. 

when  acting  exeeutor  is  responsible,  806. 

trespass  for  wrong  done  by  deceased,  when,  ib, 

action  on  special  promise  of  executor,  in  writing,  807. 
what  causes  of  action  may  be  joined  against  executors,  807,  8. 
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EXECUTOR,  ctmtinued, 

what  executors  are  to  be  made  defendants,  809. 

infant  executors  must  defend  by  guaidian,  i&. 
of  the  right  of  retainer, 

executor  may  retain  assets,  when,  813. 

executor  de  son  tort  cannot  retain  for  his  own  debt,  ih, 
of  the  pleadings, 

plea  of  plene  administravit,  809. 

of  the  way  of  pleading  a  bond,  810. 

executor  may  confess  judgment,  when,  81L 

may  plead  puis  darrein  continuance,  what,  %b, 

how  time  is  computed  under  a  plea  of  the  statute  of  limitations,  &12, 145. 
evidence, 

legal  evidence  of  the  will,  what,  814.    8u  tit,  Pbobatb. 

retainer  may  be  ^ven  in  evidence  under  a  plea  of  plene  administravit,  815. 

in  actions  by  and  against  executors,  the  character  in  which  they  sue  is  not 
in  issue,  unless  specially  denied,  815« 
judgment, 

on  plea  of  plene  administravit^  tb. 

de  boms  testatoris,  815,  6. 
costs, 

where  executor  is  nonsuited,  816. 

by  Stat.  3  4  4  Will.  IV.  c.  42,  s.  31 :  817. 
EXECUTOR  DE  SON  TORT,  790. 

See  Hi.  Executor. 
EXEMPLIFICATION : 

of  probate,  where  evidence,  814. 
EXPRESS : 

malice,  where  not  necessary  to  prove^  1064,  n. 

where  necessary,  1074» 

warran^, 

action  lies  on,  645. 

breach  of,  in  insurance,  1001. 

time  of  sailing,  ib, 

safety  of  ship  at  particular  time,  1003. 

to  depart  with  convoy,  1004. 

neutral  property,  1006. 
EXTENT : 

in  chief,  or  in  aid,  priority  of,  667.  see  (d), 
EXTRA  PAROCHIAL : 

persons  cannot  claim  pew,  1129. 
tithes,  to  whom  due,  1309. 

F. 
FACTOR : 

foreign  &ctor,  818. 
credit  ffiven  to,  821,  q> 
home  factor,  818. 
how  paid  usually,  ib. 
how  under  a  del  credere  oommisaion,  ib* 
meanine  and  effect  of  del  credere  commission,  818,  n.,  9,  n. 
pledge  by  factor,  effect  of,  819,  827* 
factor  may  sell  bv  credit,  820. 
sale  of  stock,  by  broker^  ib. 
sale  of  cattle  by  broker,  ib. 
goods  consigned  to  joint  feetors,  ib. 
purchaser  has  right  of  set-off*  against  fector,  when,  820,  1. 
not  against  a  broker,  821,  2. 
duties  of  a  bill-broker,  822. 

liability  of  an  unknown  principal,  when  discovered,  ib. 
agent  may  make  himselt  personally  responsible,  823. 

person  contracting  as  «gent  cannot  sue  as  principal,  without  ^ving  notice  that 
he  is  party  interested,  823. 
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FACTOR,  continued. 
lien  of  factor, 

lien  exists  wlxile  factor  has  possession  of  the  goods,  824^ 
when  factor  under  a  del  credere  commi.  sion  has  lien  for  the  price,  ib* 
does  not  exist  for  debts  due  prior  to  lus  becoming  fiu!tor,  826. 
liability  of  the  principal, 

as  to  pledging  goods  by  persons  not  the  actual  proprieiorSy  statutes,  827, 8. 
what  constitutes  an  ''  intrusting  with."  828,  830,  1. 
true  owner  may  recover  goods  from  nctor  before  sale,  829. 
to  what  pledffe  of  documents  the  statutes  extend,  830. 
as  to  bona  fide  advances  upon  ^oods,  stat  6  A  7  Vict  c  39 ;  831,  2. 
bill  of  lading,  kc,  documents  of  title,  833. 
FALSE  IMPRISONMENT: 

of  the  nature  of  action  for  fiilse  imprisonment,  and  when  it  may  be  maintained, 

916. 
trespass  vi  et  armis,  lies  for,  ib, 
unlawful  detention  amounts  to  new  caption,  ib, 
'  when  an  arrest  on  mesne  process  amounts  to  false  imprisonment,  t&. 

it  lies  against  sheriff,  ib. 
also  against  officer  of  an  inferior  court,  t&. 
if  sheriff  arrests  wrong  person,  this  action  lies.  t6. 
when  this  action  lies,  tkough  person  arrestea  affirms  himself  to  be  pemm 

intended,  916. 
where  party  goes  voluntarily  with  constable,  no  action  lies,  i&. 
where  plaintiff  gives  a  release,  and  afterwards  sheriff  arrests  defendant,  he  is 

liable,  ih. 
an  inhabitant  of  any  of  dominions  of  Great  Britian  may  bring  this  action  in 

King's  courts  in  England,  917. 
and  then  though  the  cause  of  action  arose  beyond  seas,  t6. 
this  action  lies  against  overseers  of  poor  in  certain  cases,  918. 
against  an  attorney  and  his  client  for  sninff  out  an  illegal  co.  so.  i&. 
mere  a  prisoner  in  execution  is  voluntarily  allowed  by  his  gaoler  to  esetpe. 

he  cannot  be  retaken,  ift. 
a  captain  in  mesne  process  is  different,  ib. 
this  action  lies  if  party  arrested  on  a  Sunday,  t&. 
if  party  taken  after  return-day  of  writ,  this  action  lies,  919. 
where  court  has  jurisdiction,  but  proceeds  erroneously,  this  action  does  not 

lie,  ib. 
aliter  where  no  jurisdiction,  ib. 
with  regard  to  liabilitv  of  magistrates,  920. 
when  party  is  entitlea  to  statutory  protection,  920,  929. 
when  this  action  lies  against  commissioners  of  bankrupt,  921. 
when  imprisonment  at  first  leffal,  when  this  action  will  lie,  ib. 
statutes  relating  to  the  action  for  ndse  imprisonment,  922. 
when  venue  required  to  be  local,  ib. 

who  may  plead  general  issue  and  give  special  matter  in  evidence,  ib* 
when  a  variance  between  the  venue  ana  place  where  trespass  committed  is 

fatal,  ib. 
in  actions  against  magistrates,  notioe  of  action  most  be  given,  923. 
length  of  notice,  ib. 
iN^at  it  must  contain,  923,  924. 
when  magistrate  is  entitled  to  this  notioe,  924^ 
magistrates  may  within  a  month  tender  amends,  ib. 
such  tender  may  be  pleaded  in  bar,  i6. 
proof  of  notice  by  plaintiff  requisite  to  enable  him  to  maintain  action  against 

J.  P.,  926. 
magistrates  may  pay  money  into  court  by  leave  of  oourt,  ib. 
where  action  is  brought  against  constable,  &C.,  acting  under  a  warrant  of 

P.,  preliminary  step  must  be  taken,  ib. 
privileges  of  constables,  Ac,  in  such  cases,  926,  6. 
this  does  not  extend  to  action  of  assumpsit,  926. 
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FALSE  IMPRISONMENT,  eoniinued. 
nor  to  replevin,  926. 

as  to  liabilitj  of  oons.tables,  &c.,  acting  under  warrant,  927. 
action  mast  be  brought  within  six  months,  when,  ib» 
this  only  applies  where  constable,  &c.,  acts  under  a  warrant,  928. 
from  wnat  time  the  six  months  begin  to  run,  ib, 
how  time  is  to  be  recfaoned,  %b.  . 

where  an  action  may  be  maintained  against  a  J.  P.,  for  a  conviction,  929. 
what  form  of  action  must  be  adopted,  ib. 
of  the  pleadings,  ib. 

money  cannot  be  paid  into  court  in  this  action,  ib, 
form  of  general  issue,  ib» 

when  defendant  may  plead  general  issue,  and  give  special  matter  in  evi- 
dence, ib. 
the  words  ''  by  statute**  must  be  inserted  in  margin  of  plea,  929,  930. 
it  cannot  be  pleaded  together  with  special  pleas,  930. 
what  this  plea  puts  in  issue,  ib. 
a  plea  of  justification  must  show  colour,  ib, 

where  trespass  is  justified  under  an  auinority,  authority  must  be  shown,  ib. 
rules  of  pleading  where  justification  is  founded  on  process  out  of  the  supe- 
rior courts,  931 ;  inferior,  ib,   . 
or  on  process  out  of  foreign  courts,  932. 
form  of  process  in  general,  933. 

when  constable  justified  in  arresting  without  warrant,  934,  935. 
when  private  person,  ib. 
in  this  action  limitation  is  four  years,  936. 
costs^  ib, 

if  under  40«.  plaintiff  not  entitled  to  costs  without  certificate,  stat.  3  &  4  Vict, 
c.  24,  8.  2  :  38,  936. 
FALSE  REPRESENTATION: 
action  for,  657. 
not  necessary  that  defendant  should  have  derived  any  advantage  from  the  deceit, 

658. 
extent  of  liability  of  defendant  generally,  661. 
PAST  DAY ; 

bill  due  on,  payable  on  day  preceding,  371* 

bill  or  note  aue  on,  notice  or  dishonour  may  be  given  the  day  after,  374. 
FEES: 

action  for,  71.  81. 
FEE-PARM  RENT : 
import  o(  668,  n. 
FEME-COVERT : 

wher^  considered  as  feme  sole,  302-307. 
suing  with  or  without  her  husband,  307 
separate  estate  of,  290,  n. 
cannot  bind  herself  by  bill,  324. 
See  ta.  Babon  and  Fbmb. 
FENCES : 

escape  of  catde,  through  defect  of,  1206. 
obligation  to  repair,  1206. 
FIAT: 

must  be  entered  of  record  to  be  evidence,  286. 
proof  of,  287.    See  tii.  Bakkbupt. 

order  of  Chancellor  to  annul,  same  effect  as  writ  of  supersedeas,  288. 
FINAL  JUDGMENT: 

in  account,  writ  of  error  lies  on,  6. 
FINE 

actual  entry  necessary  to  avoid  fine  levied  with  proclamations,  but  not  a  fine  at 

common  law,  705,  6. 
in  what  cases  an  entry  is  barred  by  fine  and  non-claim,  738. 
chirograph  is  evidence  o^  741. 
when  examined  copy  of  proclamation  necessary,  ib. 
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FINE,  eoniimied, 

fines  and  recoyeries  abolished  by  stat.  3  ft  4  WilL  IV.  c  74^  705,  n. 
FIBE: 

carrier  answerable  for  lost  bj,  417,  424. 

rent  of  premises  destroyed  by,  470,  1,  498,  il,  1402. 

insurance  against,  1040,  I. 

policy  of  insurance  agunst  how  rendered  void,  1043^  4. 

loss  by,  in  marine  inaoraoee,  970. 
FISHERY : 

of  the  right  of  fishing  in  the  sea,  834. 

of  a  seyeral  fishery  in  an  acm  of  the  sea,  884^  6. 

of  the  riffht  of  fishing  in  fresh  riven,  835. 

«  sefveni  fishery,  836. 

may  pass  as  appurtenant  to  a  manor,  i&. 

of  trespass  for  injury  to,  tb. 

is  an  incorporeal  hereditament,  •&. 

what  passes  by  grant  of,  ft6* 

free  fishery,  837. 

trespass  will  lie  for  injury  to,  839. 

common  of  fisherr,  what,  839. 

trespass  will  not  lie  for  injury  to,  ib. 

of  ancient  weirs  in  public  rivers,  Hh 
FIXTURES : 

how  to  be  described  in  dedaralion  in  tmpass,  1334. 

what  are,  1366. 

as  between  heir  and  execntor,  %b* 

as  between  executor  and  tenant  for  life,  Ac,  1366,  7. 

as  between  landlord  and  tenant,  1367,  8. 

things  fixed  by  tenant  remoTable  during  the  term,  1368,  9. 

what  removable  when  tenant  remiuns  in  possessioiL  after  the  terai,  1366,  b.  (5). 

pass  by  conveyance  of  the  freehold,  1369. 
FLEET  BOOKS : 

not  evidence  of  marriage,  13. 

new  statute  concerning,  tb, 
FORBEARANCE : 

of  suit,  where  a  consideration,  45* 
wnere  not,  47. 

is  within  the  2nd  clause  of  the  4th  section  of  the  statute  of  frauds,  848. 
FOREIGN  BILL  OF  EXCHANGE : 

form  of,  330. 

stamp,  334. 

presentment  of,  348. 

protest,  380. 
FOREIGN  JUDGMENT : 

action  on,  68,  9,  72,  663. 

proof,  666. 
FOREIGN  LAW :  .8^  160. 

when  it  regulates  contract  made  here,  363. 
FOREIGN  MARRIAGE : 

proof  of,  21,  2. 
FOREIGNER : 

wife  of,  when  liable  as  feme  sf^e,  304, 6. 
FORFEITURE  : 

effect  of  forfoiture  of  annuity  bond,  669. 

what  shall  be  a  waiver  of,  716, 

the  law  inclines  against,  »6. 
FORGERY : 

where  party  paying  money  on  forged  instrument  may  recover  it,  99, 100. 

payment  under  probate  of  forged  will,  good,  786. 

forged  acceptance  of  bill,  394. 
FRACTION : 

of  a  day,  when  allowed,  216. 
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FRANCE: 

no  days  of  grace  in,  372. 

indorsement  of  a  bill  in  blanks  by  law  of  France,  conveys  no  property  in  the  bill, 
363. 
FRAUD: 

defence  on  ground  of,  mnst  be  specially  pleaded,  122,  4. 
FRAUDS,  STATUTE  OF : 

of  the  persons  who  are  8up|K)8ed  to  have  drawn  this  statute,  840. 
first,  second,  and  third  sections,  relating  to  parol  demises,  assignments,  and  sur- 
renders, 841-845. 
leases  for  three  vears  how  affected  by  second  section,  841. 
meaning  of  word  lease  in  fijrst  section  of  statute,  ib. 
where  lease  does  not  exceed  three  years  from  making,  it  is  within  second 

section,  ib. 
parol  lease  for  three  years  from  a  future  day,  is  void  by,  842. 
the  note  in  writing  need  not  be  contemporaneous  with  the  agreement,  ib. 
meaning  of  term  uncertain  interest  in  land,  843. 

lease  for  more  than  three  years  enures  as  a  tenancy  from  year  to  year,  844. 
cancelling  a  lease  merely,  is  not  a  note  in  writing,  846. 
parol  assignment  of  a  lease  from  year  to  year  is  void  under  section  3  ;  ib. 
so  is  a  parol  surrender,  ib. 
fourth  section,  845. 

objection  that  there  is  no  note  in  writing,  need  not  be  pleaded,  846. 

both  the  promise  and  the  consideration  must  be  in  writing,  846,  862. 

there  must  be  a  good  consideration  for  the  promise,  856. 

as  to  charging  executor  upon  special  promise,  845,  6. 

leading  case  thereon,  846. 

as  to  charging  defendant  on  special  promise  to  answer  for  another  person, 

847. 
cases  within  this  clause,  848,  851. 
parol  agreement  for  payment  of  debt  of  third  person,  850. 
what  is  sufficient  agreement  in  writing  within  the  statute,  851. 
cases  not  within,  851-856. 

what  amounts  to  an  original  promise  within  this  sectioni  851,  2. 
meaning  of  term  collateral  promise,  852. 
the  person  for  whose  debt  the  collateral  promise  is  made  mnst  still  remain 

liable,  854.  ^  ^ 

as  to  charging  any  person  upon  agreement  made  in  consideration  of  mar- 
riage, 856« 
this  clause  does  not  extend  to  mutual  promises  to  marry,  ib. 
upon  contract  or  sale  of  land,  860. 

an  agreement  for  exclusive  right  to  vesture  of  land,  857. 
upon  agreement  not  to  be  performed  within  the  year,  860. 

when  the  agreement  is  to  be  performed  on  a  contingency,  860,  L 
word  *^  performed"  means  a  complete  performance,  861,  2. 
agreement  must  be  in  writing,  862. 
meaning  of  word  ^  agreement"  in  this  section,  ib. 
as  to  contract  for  sale  of  goods,  wares,  and  merchandizes,  863,  870. 
what  amounts  to  a  delivery  of  goods  within  the  statute,  864. 
executory  contracts  within  this  clause,  863. 
Stat.  9.  Geo.  IV.  c.  14,  s.  7,  on  this  subject,  864. 
shares,  not  wares,  ib. 

what  shall  be  considered  as  acceptance.  864,  5,  7. 
a  purchase  of  various  articles,  each  under  lOZ.  is  within  statute,  867. 
note  in  writing  of  bargain  by  party  or  agent,  868. 
the  consideration  need  not  he  in  writing  under  this  section,  ib, 
place  of  signing  immaterial,  869. 
signature,  what  sufficient,  ib. 
agent,  who  is  deemed  such,  870. 

when  auctioneer  is  the  agent  of  both  parties,  ib. 
must  be  a  third  party,  872. 
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FRAUDS  STATUTE  OF,  eonHnued. 

he  need  not  be  anthorized  in  writing.  8T3. 
eflect  of  parol  evidence  of  variation  or  waiver  of  a  written  contract^  874 
fifth  section,  relating  to  execution  of  wills,  877. 
as  to  wills  made  before  1838  )  t&. 
devises  of  lands,  what  such  within  this  clause,  878. 
must  be  in  writing,  ib, 

in  what  cases  a  surrender  of  copyhold  estates  to  use  of  wills  necessaij,  d. 
signature,  what  sufficient,  879. 
attestation  and  subscriptioui  what  required,  880. 
in  the  presence  of  a  devisor,  what  deemed  sufficient^  881. 
whether  the  subscription  is  properly  performed  is  question  for  the  juzy,  881 
by  three  or  more  witnesses,  who  are  sufficient,  883. 
they  must  have  the  use  of  their  reason,  ib, 
must  have  religious  belief,  ib. 

must  not  have  been  convicted  of  infamous  crime,  884. 
nor  be  biassed  by  interest,  885. 
of  the  evidence  by,  886. 
sixth  section,  relating  to  revocation  of  wills,  887. 
what  required  to  make  a  valid  revocation,  ib. 
by  other  will,  i6. 
requisites  of  such  will,  888. 
or  codicil,  887. 
or  other  writing,  888. 
burning,  tearing,  or  obliterating,  889. 
it  must  be  shown  that  the  act  was  done  animo  revocandi,  t5. 
what  amounts  to  a  revocation,  890. 
implied  revocations,  891. 

when  act  done  by  testator  inconsistent  with  the  dispositiona  made  by  tiie 

will,  ib, 
a  total  change  in  circumstances  of  testator's  fiimily,  892. 
what  are  such,  892,  3,  4. 
how  wills  may  be  annulled,  894. 
parol  evidence  inadmissible  to  show  that  testator  did  not  intend  to  revoke  or 

annul,  f6. 
new  Stat,  of  wills,  1  Vict  c.  26  ;  895. 
general  •bject  of  this  statute,  ib» 
meaning  of  word  "  will,"  in  the  first  section,  «&. 
definition  of  real  estate,  &c.,  896. 
statutes  repealed  bv  this  act,  ib, 

power  to  dispose  or  all  property  possessed  by  testator  at  his  death,  tb, 
who  can  male  a  will,  897. 
how  to  be  made,  ib. 

no  publication  of  will  now  necessary,  898. 
wills  of  seamen,  ib, 

executor  may  prove  execution  of  a  will,  899. 
what  amounts  to  a  revocation,  ib, 
effect  of  obliteration,  interlineation,  Ac,  ib, 
manner  of  reviving  a  revoked  will,  900. 
will  to  be  considered  as  having  been  executed  immediately  before  death  of 

testator,  ib, 
what  to  be  included  in  the  word  land,  ib, 
effect  of  devise  without  words  of  limitation,  901. 
meaning  of  words,  ^'die  without  issue,"  ib, 
devise  of  an  estate  tail,  when  not  to  lapse,  ib, 
as  to  lapsing  of  devises  of  real  property,  ib, 
when  re-executed  will  shall  be  cieemed  to  have  been  made,  902. 
FRAUDULENT  AGREEMENTS,  63. 

considered  in  same  light  as  illegal,  xb* 
FRAUDULENT  CONVEYANCE : 
where  act  of  bankruptcy,  205,  6. 
FRAUDULENT  MISREPRESENTATION : 
action  for,  657. 
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FRAUDULENT  MISREPRESENTATION,  eanHnued. 

as  to  credit  of  another,  where  action  lies  for,  659. 

not  necessary  that  defendant  should  have  derived  ad  vantage  from  the  deceit,  658. 

representation  must  be  in  writing,  660, 

extent  of  liability  of  person  making,  661. 
FRAUDULENT  PREFERENCE : 

what  amounts  to,  208,  9. 
FREE  FISHERY  : 

meaning  of  the  term,  837. 

remarks  of  Mr.  J.  Blackstone  thereon,  837,  8. 
and  of  Mr.  Hargrave,  838. 
FREE  WARREN : 

franchise  of,  explained,  904. 

of  free  warren  on  the  lands  of  the  king,  904,  5. 

persons  exercising  right  of,  not  within  stat.  I  &  2  Will.  17.  c.  32,  s.  35 ;  908. 
FREIGHT : 

insurance  of,  957,  8. 

may  be  insured  for  part  of  a  voyage,  960. 

when  homeward,  policy  on,  attaches,  960,  1. 

cases  relating  to,  524,  5. 

apportionment  of,  526,  n. 

freighter  bound  to  put  on  board  as  much  as  ship  will  safely  carry,  533. 

freighter  liable  for  time  ship  is  under  repair  during  the  voyage,  io. 

motner  of  wages,  1246. 
FRESH  RIVERS  : 

soil  of,  to  whom  it  belongs,  836. 
FUNERAL  EXPENSES : 

limit  of,  793,  n. 

G. 
GAME: 

opinion  of  Blackstone  as  to  the  property  of  the  game  being  vested  in  the  king 
alone,  903. 

where  right  of  taking  game  can  be  exercised,  905. 

Stat  1  &  2  Will.  IV.  c.  32,  conoemine,  906. 

.any  person  having  certificate  may  kiU  ^me,  ib* 

what  considered  game  for  purposes  of  Uiis  act,  ib. 

lessor's  right  to  loll  game,  906,  7. 

penalties  for  killing  game  at  improper  seasons,  911. 

penalties  for  trespass  in  search  of  game,  woodcocks,  snipes,  &c.,  90,7. 

penalties  imposed  by  certificate  act,  912,  3. 

See  Waoeb. 
GAMEKEEPERS : 

not  entitled  to  notice  of  action  under  1  &  2  Will.  IV.  c.  32;  910. 

appointment  and  authority  of,  ibm 
GAMlNG : 

money  lost  at,  bad  consideration  for  a  bond,  572. 

statutes  against,  concerning  bonds,  bills,  notes,  &c.,  341,  672,  1412,  3,  5. 

See  Wager. 
GENERAL  AVERAGE : 

meaning  of,  949. 
GENERAL  ISSUE : 

by  statute,  plea  of,  30. 

magistrates  not  deprived  of,  plea  of,  929,  930. 

effect  of,  entitling  party  to  begin,  1053. 

what  may  be  given  in  evidence  under,  in  assumpsit,  since  new  rules,  122. 

in  case  against  carrier,  433. 

no  general  issue  in  covenant,  541. 

in  oebt  on  bond,  560.  * 

in  debt  on  simple  contract,  556. 

in  case,  for  malicious  prosecution,  1071. 
replevin,  1202. 
slander,  1265. 
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GENERAL  ISSUE,  eoniinued. 
trespass  for  assault,  30. 
iu  actions  against  jnsticeSi  Ac,  30,  929. 
in  trespass,  q.  c  f«,  1334. 
in  trover,  1380. 
GENTOO : 

deposition  o^  where  admissible,  883,  4. 
GIFT: 

▼erbal,  effect  o^  1368. 
GLEANING : 

illegal,  1328. 
GLEBE: 

neglect  to  cnltivate,  not  actionable,  49. 
GOOD  FRIDAY : 

bill  due  on,  to  be  presented  on  previons  day,  371. 

notice  of  dishonour,  good  by  statute  on  following  day,  374. 
GOODS : 

what  deemed  acceptance  of,  864,  6. 
GOODS  AND  CHATTELS: 

what  are  within  the  bankrupt  act,  232,  4,  8. 
GOODS  SOLD  AND  DELIVERED : 

indebitatus  assumpsit  for,  70. 

fraudulently  on  credit,  trover  lies  for,  before  credit  expires,  74. 

where  bonft  fide  on  crodit,  action  cannot  be  maintained  until  after  ezpirstion  of 
credit,  73. 
GRANT: 

when  fraudulent  under  bankrupt  laws,  205,  210. 

of  right  of  wnjj  1346. 

covenant  not  implied  fix)m  word  "  grant,"  when,  477. 
GROSS : 

common  in,  nature  of,  439* 
GROUSE : 

not  bird  of  warren,  904. 
GUARANTEE : 

trover  for  unstamped  guarantee,  damages,  1396,  6. 
GUARDIAN: 

in  socage,  account  against,  2,  and  n. 

ejectment  by,  699. 

testamentary  how  appointed,  699,  n. 

infant  executor  must  defend  by,  809. 

powers  of,  under  new  poor-law  act,  702. 
GUEST : 

goods  and  money  of,  where  innkeeper  liable  for,  1386* 

goods  of,  where  mnkeeper  may  detain,  1386 ;  but  not  person,  1383,  n.  (13). 

H. 

HABERE  FACIAS  POSSESSIONEM : 

writ  of,  771. 
HAND-WRITING : 

of  witnesses  to  instruments, 

bond,  662. 

wiU,  886,  7. 
HEARSAY : 

evidence,  when  admissible,  762. 

admissible  on  questions  as  to  pedigree,  under  what  limitations,  763,  4. 

declaration  of  parent  as  to  time  of  child's  birth,  admissible^  763. 

aliter,  as  to  place,  764. 

declarations  of  surgeon  as  to  time  of  child^s  birth,  763. 

of  members  of  family,  ib, 

post  litem  motam  not  admissible,  764. 
husband  within  exception,  t6. 


Umax.  146^ 

HEDGE: 

presumption  as  to  ownership  of,  1324. 
HEHt : 

acconntbYi  1. 

covenant  by  and  against,  600,  607. 

debt  on  bond  of  ancestor  aeainst^  608. 

not  bound  unless  named,  608,  n. 

when  to  declare  speciallj  to  charge  the  heir,  609. 

pleadings  in  this  action,  610. 

rules  as  to  the  heir  taking  by  purchase  or  descent,  611. 

by  Stat  heir  liable  to  amount  of  land  aliened  before  action,  612, 

not  when  such  alienation  is  bon&  fide,  i6. 

pleading  in  such  case,  ib, 

when  heir  may  plead  a  claim  for  sum  laid  out  in  repairs,  613. 

of  devises  of  ancestor,  when  property  previously  bound,  by  bond,  ib, 

statute  relating  to  descent,  761. 

plea  by,  610. 

judgment  against,  616. 

heir  may  maintain  detinue  for  an  heir-loom,  663. 
HEIRLOOM : 

detinue  lies  for^  ib, 
HERALD : 

books  of,  where  evidence,  762. 
HIGHWAY: 

of  pleading,  1349, 1360. 

waste  land  near,  property  in,  767, 1324 
HOLDING  OVER: 

penalty  on.  619,  620,  21. 

tenant  holding  over  after  having  given  notice  to  quit,  622. 
HOP  DUTY: 

wager  on  amount  o^  illegal,  96,  n.,  1419. 
HORSE-RACES : 

law  relating  to  wager  on,  1414, 16, 16, 17, 
HORSES : 

detainer  and  sale  o^  by  innkeeper,  1394,  n* 

doctrine  relating  to  warranty  o^  648. 

what  is  unsoundness,  649. 

duty  of  buyer,  when  unsoundness  is  discovered,  660. 

sale  of,  when  stolen,  1360. 
HOTEL  KEEPER: 

who  is,  within  bankrupt  law,  196,  and  n,  (7). 
HOYMAN: 

liable  as  common  carrier,  416. 
HUSBAND : 

how  husband  seised  in  right  of  wife,  must  declare  in  covenant  620. 

husband,  member  of  wife's  &mily,  as  to  hearsay  declarations  m  pedigree,  764. 

See  Babon  ahd  Feme. 

L 

ILLEGAL: 

agreements,  66,  7. 

consideration  must  be  specially  pleaded,  122,  4* 

covenants,  482.    See  tit.  Govenakt. 

consideration,  plea  of,  in  debt  on  bond,  667,  669,  670. 

by  common  law,  667. 

by  statute,  672. 

Elea  of  illegal  purpose,  637. 
lED: 
covenant,  476. 
malice,  1064, 1268, 1268. 
warranty,  643,  4. 
warranty  in  insurance,  1011. 
VOL.  n. — ^D 
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not  to  deviate,  1010. 
•     seaworthiness,  1016. 

no  implied  warranty  on  lease  of  honse  or  land,  1407. 
IMPRISONMENT :  See  False  Impeuohmeht. 
INDEBITATUS  ASSUMPSIT: 

nature  o^  68. 

where  it  may  be  brought  by,  or  maintained  against,  oorporation  aggregate,  TO. 

lies  for  fees,  tolls,  &a,  71.    SeetiL  Assumpsit. 
INDICTMENT: 

copy  of  in  felony,  only  granted  npon  motion,  1072* 
INDORSEE : 

action  by  against  drawer,  373. 
INDORSEIOINT : 

of  the  different  kinds  o^  363.    See  Bills  of  Excbavoe. 

most  be  a  delivery  to  complete  it,  362. 
INFANCY: 

how  plea  of  to  be  pleaded,  128,  685. 

what  are  necessaries,  129 ;  what  nd,  133. 

form  of  replication  to  plea  of,  131. 

confirmation  of  promise  when  of  affe,  130,  685,  n. 

when  this  is  repbed,  on  whom  proof  lies,  132« 

promise  must  be  express,  id. 

must  be  in  writing,  131. 

contracts  for  maintenance  of  trade,  132,  3. 

a  disability  which  prevents  stat  of  limitationfl  running,  152. 

plea  of,  in  covenant,  537. 

m  case  of  apprentices,  how  for  a  defonce,  638. 
INFANT : 

account  does  not  lie  against,  3. 

cannot  be  guardian  in  socage,  3,  n. 

marriage  of,  17. 

not  liable  as  acceptor  of  a  bill  of  exchange,  though  djeawn  for  naeoflsariw,  324* 

commission  of  bankruptcy  against,  void,  195. 

where  not  liable  on  covenant,  537. 

whether  bond  of  infont  be  void  or  voidable,  685,  n» 

cannot  give  a  secnrily  for  interest,  686. 

infant  executor  must  defond  by  guardian,  809. 
INFERIOR  COORTS: 

of  the  allegations  necessary  in  a  declaration  on  promises,  in  an  inferior  eourt,  107. 

how  officer  or  party  must  justify  under  process  ofl  931.  2. 
INFORBiATION: 

in  nature  of  quo  warranto,  1166. 

limitation  of  time  for  granting,  1167. 
INHERITANCE : 

Stat.  3  &  4  WilL  IV.  &  106,  rules  o£  761,  2, 
INJUNCTION : 

perpetual,  after  several  verdicts  in  ejectment,  773. 
INNKEEPER : 

demand  for  spirituous  liquors,  67. 

has  lien  on  awds  of  guest,  1386. 

but  cannot  detain  person,  or  take  off  dothes,  1383,  n*  (13). 
may  be  bankrupt,  196,  and  n.  (7). 
liability  of,  as  to  guest's  goods,  1386. 
INNUENDO : 

nature  of  1262,  3. 
INQUIRY : 

when  a  new  writ  of  inquiry  may  be  issued  in  assault  and  battery,  38. 
evidence  on  executing  writ  of  inquiry  on  bill  of  exchange,  391. 
if  jurors  five  a  defective  verdict  under  stat  17  Car.  II.  c.  7,  omiflDon  caaaot  be 
supplied  by  a  writ  of  inquiry,  1216. 
INSOLVENCY: 

filing  declaration  of,  act  of  bankruptcy,  217. 
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INSOLVENCY,  canHnued. 

discfaarire  under  insolvent  debtor's  act  no  bar  in  action  for  mesne  profits.  7f  6« 
INSOLVENT : 

Yoluntary  assignment  bj,  205. 
filing  a  declaration  of  insolvency^  217* 
INSOLVENT  DEBTOR'S  COURT: 

vesting  order  o£  1360. 
INSPECTION : 

of  records  of  corporation,  1177. 
INSTALMENTS  : 

how  to  sue  for  money  due  by,  659. 
in  debt  on  bond,  payable  by,  when  action  lies^  559,  n. 
where  there  is  a  penalty,  on  non-payment  of  instalments,  559* 
INSURANCE: 

definition  of,  938. 

policy  of  insurance,  definition  of,  ib. 

illegal,  as  being  against  common  and  stat.  law,  938,  and  n.  (1). 

marine  insurance,  object  of,  939. 

indemnity  the  principle  of  insurance,  ib. 

the  policy, 

mistake  in,  may  be  altered  by  consent,  940. 

alteration  after  signed  by  underwriter,  effect  of,  ib, 

interest  policy,  what,  ib, 

wager  policy,  what,  940,  !• 

open  policy,  what,  941. 

valued  policy,  efkd  of,  ib, 

effect  of  words  "  interest  or  no  interest,"  941. 

difference  between  the  effect  of  the  printed  and  written  bonds,  955,  6. 
requisites  of  the  policy,  941. 

name  of  party  insured,  insertion  o^  942,  3. 

name  of  the  ship,  should  be  accurately  stated,  943,  4» 

subject-matter  of  insurance,  insertion  oi^  945. 

respondentia,  how  to  be  insured,  i&. 

furniture,  what  it  includes,  ib, 

the  voyage  insured  must  be  stated  accurately^  ib* 

words  **  ^"  and  "  from,"  effect  o^  945,  6. 

mere  intention  to  deviate  will  not  vacate  a  policy,  946,  7* 

what  is  a  port,  947.  8. 
rules  of  construction  of  policy,  955. 
the  perils  insured  against, 

must  be  inserted  in  the  policy,  948. 

meaning  of  words  "  lost  or  not  lost,"  ib. 
the  memorandum, 

effect  of,  948,  9. 

general  average,  meaning  of,  949. 

only  such  stores  as  are  termed  merces,  liable  to  average  ib. 
particular  average, 

what  is  a  stranding,  950,  1,  2. 
the  date. 

eacn  subscription  should  be  correctly  dated,  952,  3. 
the  stamp, 

the  policy  should  be  stamped  when  effected,  953. 

when  alteration  may  be  made  without  a  fresh  stamp,  953,  4. 

stamp  duties,  amount  of,  stat  7  &  8  Vict  c.  21 ;  953,  n.  (10]. 
who  may  be  insured,  966.  '      ^ 

an  alien  enemy,  protected  by  the  king's  license,  ib. 

who  is  to  be  considered  as  an  alien  enemy,  956,  7. 
who  may  be  insurers,  957. 

former  monopoly  of  Royal  Exchange  and  London  Ass.  Co.,  ib, 
what  may  be  insured,  ib. 

what  is  an  insurable  interest,  958. 

freight  should  be  insured  eo  nomine,  ib* 
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when  plaintifF  will  be  entitled  to  recover  on  insnnnce  on  freight,  958|  9, 
960. 

seamen's  wages  not  insurable,  958,  n.  (12). 

insurance  may  be  effected  on  prafUs  generallji  958,  n.  (13). 
of  losses, 

by  perils  of  the  sea,  what  are,  961,  2. 

what  insured  must  prove,  to  recover  on  a  loss  bj  foundering  at  sea,  961. 

usage  of  Lloyd's  not  binding,  when,  962. 

when  owner  liable  for  damage  to  goods  sustained  in  landing,  963. 
loss  by  capture, 

what  a  total  loss  by  capture,  963,  4. 

what  a  partial  loss,  tb» 

agreement  with  captors  for  ransom,  ill^[al,  964. 

insurance  against  acts  of  government  of  underwriters,  illegal,  t&. 
loss  by  arrest  of  kings,  princes,  and  people, 

meaning  of  words  "  kings,  princes,  and  people,''  965,  6. 

effect  of  an  embargo  on  the  contract  of  msurance,  966. 
loss  by  barratry,  963. 
loss  by  fire, 

when  underwriters  are  liable  for  loss  by  fire,  970, 1. 
by  other  losses, 

what  included  in  the  general  words  '*  other  losses,"  971,  2. 
total  losses  and  abandonment, 
#  where  the  whole  property  insured  perishes,  972. 

where  general  property  exists,  but  voyage  is  lost,  ib, 

in  this  case  there  is  no  total  loss  without  an  abandonment,  973. 

notice  of  abandonment  must  be  given,  972,  3,  and  n. 

when  there  may  be  a  total  loss,  without  an  abandonment,  974. 

under  what  circumstances  assured  may  elect  to  abandon  a  claim  as  for  a 
*      total  loss,  976,  7. 

in  case  of  capture  and  re-capture,  assured  cannot,  after  re-captnie,  demaad 
as  fdr  a  total  loss,  when,  977. 

effect  of  an  offer  to  abandon,  979. 

effect  of  an  embargo  in  a  foreign  port,  980. 

when  ship  detain^  by  embargo,  what  expenses  are  chargeable  to  nndo^ 
writers  of  policy  on  freight,  982. 

when  detained  to  repair  damages,  what  expenses  are  chargeable  to  ander- 
writers  on  ship,  983. 

effect  of  payment  into  court  on  a  valued  policy,  ib. 
of  partial  losses, 

what  is  on  ship  or  goods,'  ib, 

how  to  compute  the  average,  984. 

liability  of  underwriter,  985. 
of  adjustment, 

when  indorsed  on  the  policy,  effect  of,  986. 

production  of  such  policy  by  assured,  effect  of,  tb, 

when  not  bindixiff,  986,  7. 
remedy  for  breach  orthe  contract  of  insurance,  987. 

two  counts  on  same  policy  not  allowed,  988. 

how  policy  must  be  stated  in  the  declaration,  988,  9. 

how  interest  must  be  averred,  990. 

pleading  in  the  action,  990,  1. 
consolidation  rule, 

effect  of  payment  into  court,  wliere  actions  are  consolidated,  991. 
the  grounds  ot  defence  by  insurer, 

that  plaintiff  is  alien  enemy,  992, 1028. 

that  voyage  was  illegal,  992,  3. 

misrepresentation,  concealment,  or  suppression,  by  assured,  or  his  sgent, 
997,  1000. 
breach  of  warranty-^express, 

Ume  of  sailing  of  ship,  1001. 
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what  is  a  sailing,  1001,  2. 

what  is  necessary  under  a  warranty  to  depart,  1002. 

safety  of  the  ship  at  a  particular  time,  1003. 

to  depart  with  convoy,  1004. 

that  subject-matter  of  insurance  is  neutral  property,  1006« 

what  is  necessary  to  satisfy  this  warranty,  1007,  8. 

effect  of  sentences  of  foreign  courts  on  questions  of  prize,  1008|  9* 

condusive  only  as  to  grounds  of  the  sentence,  1010. 

free  of  capture  in  port,  ib, 
implied  warranty, 

that  the  ship  shall  not  deviate,  1011. 

from  moment  of  deviation,  contract  at  an  end,  ib* 

what  is  a  deviaticKi,  1011,  12. 

the  deviation  must  be  voluntary  act  of  captain  of  ship,  1012. 

unreasonable  delay  in  the  voyage  is  a  deviation,  ib, 

so  delay  in  the  commencement  of  the  risk,  1014. 

grounds  of  necessity  justify  a  deviation,  ib, 

seaworthiness  an  implied  warranty,  ib, 

requisites  to  satisfy  tnis  warranty.  1017, 18. 

effect  of  having  no  pilot  on  boara,  1018. 

plea  that  ship  became  unseaworthy  during  the  voyage,  is  bad  on  demur- 
rer, 1019. 
re-assurance — ^what  is,  ib. 

where  prohibited,  ib,  * 

by  a  foreigner,  is  illegal,  1020. 
wager  policy — ^what.  ib, 

Stat  19  Geo.  II.  c.  37,  s.  1,  prohibiting,  1021. 

does  not  apply  to  foreign  ships,  1021,  n. 
interest  of  assured :  what  interest  is  protected  by  policy  of  insurance,  1021,  2. 
consignee  of  goods  has  insurable  interest,  1022. 

so  executor  before  probate,  ib. 

so  captors  of  prizes  before  condemnation,  ib. 

owner  of  ship  who  has  chartered  her,  ib, 

not  parties  entitled  under  a  verbal  contract  to  a  cargo  on  its  arrival,  ib, 
evidence, 

plaintiff  must  produce  the  policy,  ib. 

the  interest  of  the  assured  must  be  shown,  ib. 

what  is  sufficient  proof  of,  1023. 

must  be  proved  that  loss  happened  as  stated  in  the  declaration,  1024. 

proceedings  of  a  court  not  provable  by  parol  evidence,  1024,  5. 

to  show  that  ship  was  arrested  by  government,  1025,  6« 

to  prove  the  ship  was  of  a  particu&r  nation,  1026. 

to  show  who  effected  the  policy,  ib, 

as  to  seaworthiness,  ib. 

to  prove  plea  of  alien  enemy,  1028. 

of  the  receipt  of  the  premium,  what  is,  1033. 
damages — jury  may  give  damages  in  nature  of  interest,  1028. 
premium, 

return  of,  when  assured  entitled  to,  1028,  34. 

when  assured  cannot  claim  return  of,  1029, 1033. 

what  is  an  arrival  of  a  ship  at  her  port  of  destination,  1032,  3. 

what  is  evidence  of  the  receipt  o^  1033. 
policy-broker,  duty  of,  1033, 34. 
bottomry — what  is,  1034. 

when  the  assured  on  bottomry  can  recover  from  underwriter,  1035. 
respondentia— what  is,  ib, 

any  amount  of  interest  may  be  reserved,  ib. 
insurance  upon  lives, 

nature  of  the  contract,  1036. 

person  on  whose  account  policy  is  made,  must  have  an  interest,  ib, 

who  has  an  insurable  interest,  1037. 
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of  the  written  declaration  in  the  policj,  1038. 
&]m  repreeentation  by  parol  will  avoid  Ae  policj,  1039. 
the  contract  must  not  oe  contrary  to  pnblic  pdieyi  i&. 
inaoranee  against  fire, 

nature  of  the  contract.  1040. 
the  policjr  most  be  daly  atampedf  ib, 

of  alteration  in  the  nse  of  the  premises  after  the  ezecntion  of  the  policy, 
1043,  4. 
covenant  to  insure  Sjeainst  fire,  how  to  be  framed|  499* 
runs  with  the  land,  w. 

effect  of  partj-wall  act  (14  C^.  m.  c  78),  t&. 
covenant  to  insore,  broken  by  leaving  premiaes  nninsoredi  500. 
how  affected  by  covenant  to  repair,  »&. 
equity  will  not  relieve  against  rorfeitore.  500* 
INTEREST: 

on  bills  of  ezchanffe,  where  recoverable^  39t« 

np  to  what  day  to  be  computed,  398. 

m>m  what  time  due  on  promissory  notes,  399. 

calculation  of,  on  bond,  658. 

infant  cannot  give  a  security  for,  585. 

on  inqmsition  of  damages  on  debts  or  sums  oertsitf,  jury  may  allow  interest,  398. 

in  poucies.    See  Insukaitcb — Waoeh — Pouct — and  Iksurancc  oir  Livu  aid 

Fire. 
of  witnesses,  statute  relating  thereto,  450* 
INTRODUCTORY  AVERMENT: 

when  necessary,  in  slander,  1262,  3, 
I.  0.  U. 

Eroduction  by  plaintiff  o£  eflfect  o£  106. 
AND : 
a  place  beyond  seas  within  stat.  4  Ann.  o.  16,  s.  19 ;  153,  748,  n. 
marriage  in,  52. 

judgment  of  a  superior  court  of,  effect  of,  69,  n.  (23). 
ffoiuff  to,  when  act  of  bankruptcv,  199. 
bill  drawn  in,  does  not  require  English  stamps  334. 
IRISH: 

judgment}  since  Union,  indebitatus  assumpsit  lies  on,  69,  n. 
plea  of  ''nul  tiel  record'*  to  debt  on  Irish  judgment,  must  conclude  to  the  oosn- 
try,  617. 

J. 

JERSEY: 

when  considered  beyond  the  seas,  62,  n.,  153t 

not  part  of  United  fijugdom,  62,  n. 
JETTISON: 

loss  by,— contribution,  80,  n. 
JEW: 

marriage  of,  19. 

divorce,  proof  o£  ib. 
JEWISH  FESTIVAL : 

respect  paid  to,  by  law,  374. 
JOINT  AND  SEVERAL: 

of  joint  and  several  promissory  notes,  407,  414. 

of  joint  and  several  covenants,  478. 
JOINT-STOCK  COMPANY: 

bankruptcy  of,  stotute,  221-225, 1139.    See  tU.  BASTRwrcr* 

registration  and  regulation  of,  statute,  1139. 

right  of  director  to  draw  and  accept  bills,  323. 

spiritual  persons,  partners  in,  328,  9. 

joint-stock  banks  regulation,  statute,  1140. 

shares  in,  not  wares  within  17th  sect,  of  stat  of  frauds,  864. 

directors  proceeding  with  less  than  proposed  capital,  1137. 
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JOmr-TEN  ANTS : 

account  by,  2. 

la^ng  the  demise  in  ejectment  by  joint-tenants,  723,  4. 

Jomt-tenancy,  wbere  it  may  be  given  in  evidence,  under  "  not  gnilty'^  in  trover,  1378. 
JUDGE: 

order  of,  to  stay  proceedings,  not  evidence  of  termination  of  suit,  1066. 
JUDGMENT : 

trader  not  paying  or  securing  jud^ent  debt,  act  of  bankruptcy,  220. 
joint-stock  company  not  paying,  ic,  judgment  debt  after  notice,  act  of  bank- 
ruptcy, 223. 
where  a  par^  must  show  in  a  justification  in  trespass,  930. 
foreign,  indebitatus  assumpsit  lies  on,  72,  653« 
Irish,  69,  n. 

debt  lies  on  foreign,  564. 
how  proved,  555. 

in  interior  court,  what  averment  necessary,  tb, 
of  confessing,  by  executor.  811. 

executors  may  plead  puis  aiurrein  continuance,  unreversed  judgments  on  simple 
.   contract  debts,  Hk 
debt  on,  616. 

on  what  judgments  debt  lies,  tb, 

may  be  maintained  in  superior  courts  on  judgment  of  court  of  the  city  of 
London,  t&. 

how  defendant  must  plead  in  debt  on  judgment,  617. 
Irish  judgment,  how  proved,  ib, 
form  of, 

in  account,  4,  5. 

assault  and  battery,  37. 

covenant,  549. 
in  action  upon  judgment  on  bond,  amount  to  be  recovered  is  not  restricted,  558. 
effect  of  judgment  on  bond,  with  condition  to  perform  covenants,  604. 
of  obtaining  the  interposition  of  court  of  equity  in  such  cases,  tb, 
form  of,  in  debt  on  bond  against  heir,  615. 

detinue,  665. 

ejectment,  770. 

against  casual  ejector,  729. 

executor,  815. 

quo  warranto,  1181. 

replevin,  1214. 

tithes,  1317. 

trover,  1396. 
where  not  conclusive,  unless  pleaded  as  an  estoppel,  1340. 
warrant  of  attorney  to  confess,  attestation  of,  247,  n.  (22). 
statutes  relating  to  docketing,  entry,  and  register  of,  794,  n. 
JUS  TERTII: 

where  it  cannot  be  set  up,  105, 1355. 
JUSTICES  OF  THE  PEACJE : 

statutes  relating  to  action  against,  923-929. 
actions  against,  shall  be  laid  in  proper  county,  922. 
may  pleaa  general  issue,  922. 
how  pleaded,  under  new  rule,  30,  929,  930. 

notice  of  suit  must  be  delivered  to  J.  P.  one  calendar  month  before  action,  923. 
how  month  is  computed,  923,  n.  (7). 
form  of  notice  required,  923,  4. 
Secretary  of  State  not  J.  P.,  923,  n.  (6). 
J.  P.  may  tender  amends,  924. 

within  what  time  actions  against  J.  P.  must  be  brought,  927,  8. 
JUSTICES : 

of  the  declaration  in  a  suit  commenced  by,  107. 
JUSTIFICATION ; 

in  defence  of  person,  31.    See  Assault  and  Battebt. 

possession,  32. 
by  officers  executing  process,  33,  4. 
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JUSTIFICATION,  eanHnued. 
on  other  groundsi  34. 
local  and  transitorji  35. 
leplication  to,  36. 
how  to  pleadi  929,  930. 


L. 


LADING : 

bill  of,  when  evidence  of  propertj,  428. 

when  property  passes  by  indorsement  oi^  1289, 1357,  8. 
LAND: 

sale  of,  within  the  4th  clause  of  stat  of  frauds,  856. 
LANDLORD  AND  TENANT: 

action  by  landlord  against  tenant  for  misosinff  fimn,  49. 

where  landlord  may  justify  an  entry  on  land  demised,  1329,  1341. 

where  landlord  may  reenter,  719. 

of  evidence  by  landlord  to  support  ejectment,  756. 

where  tenant  shall  pay  double  the  yearly  value  for  wilfully  holding  over,  619. 

where  tenant  shaU  pay  double  rent  for  not  quitting,  622. 

how  &r  landlord's  title  may  be  disputed.  695,  697. 

tenants  must  give  notice  to  landlords  of^  ejectments,  731,  2. 

duty  of  tenant  on  expiration  of  term,  1401. 

no  warranty  on  lease  of  house  or  land,  1407. 

See  Ejbctmkvt — Noticb  to  Quit — ^Beht. 
LATITAT : 

replication  of,  162,  and  n« 
LAW: 

wager  of,  abolished,  68  («),  805, 
LEASE: 

vendor  of,  bound  to  produce  his  landlord's  title,  188. 

bankrupt  entitled  to,  statute  relating  to,  275. 

mere  cancelling,  not  a  deed  or  note  in  writing,  845. 

parol,  when  good,  ih, 

made  by  attorney,  where  void,  485. 

modem  doctrine  relating  to  leases  from  year  to  year,  707. 

where  a  license  to  occupy  amounts  to  a  lease,  1341. 
LEGACY : 

where  an  action  will  not  lie  for,  805. 

in  what  order  to  be  paid,  796. 

executors  may  renoer  themselves  personally  liable  for,  by  admitting  asteta, 
799,  n. 
LEGAL  EFFECT: 

contract  may  be  stated  according  to,  109. 
LEGAL  TENDER: 

bank  notes,  where,  160. 
LEGATEE : 

witness  to  will,  885,  898,  9. 

of  speciOc  chattel,  may  maintain  an  action  againBt  executor,  after  his  assent,  805. 
LEGITIMACY: 

proof  of,  in  actions  of  ejectment,  758. 

child  may  be  illegitimate,  though  husband  is  within  the  kin^om,  ib, 

where  husband,  by  course  of  nature,  cannot  have  been  the  mther,  child  is  illegi- 
timate, ib, 

wife  is  witness  of  necessity  to  prove  adulterous  intercourse,  759. 

but  non-access  must  be  proved  by  other  witnesses,  ib* 

even  though  husband  be  dead,  lO. 

what  is  pnmft  facie  evidence  of  it,  i&. 
LETTERS  OF  ADMINISTRATION: 

where  an  administrator  de  bonis  non  is  necessary,  787,  8. 

where  executor  of  deceased,  having  proved  the  will,  dies  intestate,  787. 

where  there  are  several  executors,  and  the  surviving  executor  having  proved  tke 
will,  dies  intestate,  787,  8. 


INDEX.  1477 

LETTERS  OF  ADMINISTRATION,  am^nikwl. 

where  an  administrator  dies  before  he  has  administered  the  whole  personal  estate 

of  the  deceased,  1487. 
of  limited,  i&. 

doring  the  minority  of  the  executor,  tb. 
during  absence  of  execator  beyond  sea,  789. 

Sending  litigation,  790. 
nring lunacy  of  executor,  tb. 
LEVANT  AND  COUCHANT: 

meaning  of  these  terms,  437,  n.,  448. 
LEX  LOCI: 

real  property  follows  the,  760. 

contract  made  here,  goyemed  by  law  of  country  where  party  agrees  to  pay,  363. 
LIBEL: 

definition  of,  1045. 
-  action  on  the  case  maintainable  on,  ib, 
magistrate  may  issue  warrant  against  person  charged  with,  1050. 
what  constitutes  a  libel,  1045. 
fair  criticisms  do  not,  1046. 
unless  with  malicious  intent  to  defame,  1047. 
fair  account  of  judicial  proceedings  does  not,  1048. 
nor  fair  comment  on  parliamentary  petition,  ib. 
nor  bond  fide  priyileged  communication,  1049,  1052. 
character  of  serrant  if  applied  for,  does  not,  1049. 
comment  on 'acts  of  pubhc  men,  does  not,  ib. 
defences  to  the  action. 

none  at  law  that  libel  was  published  by  authority  of  parliament,  1047. 
nor  that  publication  was  at  a  public  meeting,  1049,  1050. 
none  that  plaintiff  was  in  the  habit  of  libelling  defendant,  1053,  1057. 
parties  to  the  action, 

partners  may  join  for  libel  in  respect  of  their  business,  1050. 
alien  friend  may  sue  in  England  though  resident  abroad,  ib, 
of  the  declaration  and  pleadings,  ib. 
venue, 

when  changeable,  ib. 
ayerments  necessary  in  the  declaration,  1050, 1. 
innuendos  when  necessary,  1051. 
words  of  the  libel  must  be  stated  on  the  record,  ib, 
when  libel  in  foreign  language  how  to  be  stated  on  record,  ib. 
peculiar  meaning  of  English  words  must  be  averred,  ib, 
conclusion  of  the  declaration,  ib, 
the  pleadings,  1052. 

money  may  be  paid  into  court^  when,  1052,  3,  4. 
eflTect  of  "  not  guilty,"  1052. 

truth  of  libel  how  to  be  pleaded  in  justification,  1052,  3,  1060. 
plea  of  jostification  does  not  entitle  plaintiff  to  begin,  1053. 
when  part  of  a  libel  may  be  justified.  t&. 
statute  of  limitations  may  be  pleaded,  ib. 
of  the  evidence,  1054. 

apology  may  be  given  in  evidence  in  mitigation  of  damages,  ib, 

lioel  must  be  prc^uced,  and  publication  by  defendant  proved,  ib* 

what  sufficient  proof  of  publication,  1054,  5,  7,  8,  9. 

malice  presumed,  1045, 1055. 

presumption  may  be  rebutted,  1057. 

libel  in  foreign  lanffua^e  how  proved,  1055,  and  n.  (7). 

whether  evidence  of  other  libels  may  be  given  to  prove  animus,  1055,  and  n. 


(8),  1056. 
laer  " 


under  "  not  guilty,"  plaintiff  cannot  prove  libel  false,  1056. 
defendant  may  have  the  whole  of  a  publication  referred  to,  read,  1058. 
evidence  necessary  in  proceedings  against  newspapers,  1058,  9. 
circumstances  tending  to  raise  a  suspicion  that  libel  was  true,  may  be  given 
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LIBEL,  eofUitmed. 

in  evidence  under  tlie  general  ieflne  in  mitigatioii  of  damages,  iriien,  1059, 
and  n.  (11),  1060. 
▼eidict, 

in  criminal  cases,  1060. 

judge  not  bound  to  tell  the  jury  ndietker  publicatioa  is  in  law  a  fibdl,  1061. 

executor  may  enter  up  judgment  on  a  verdict  for  testator  on  libel,  1060. 

judge  may  certify  in,  in  action  for  libel  under  stat.  3  &  4  YicL  c  24^  s.  2,  i& 
LIBERIT: 

personal  injury  to,  916. 
LIBERUM  TENEtfENTUM: 
plea  of  1337. 

what  defendant  admits  by  this  plea,  ib. 
what  proof  supports  this  plea,  1337,  8. 
what  defendant  undertakes  to  prove  by  this  plea,  1338. 
replication  to,  ib. 

nlaintiff  may  traverse  that  defendant  entered  by  command  of  anoUiar,  Hk 
LICENSE : 

covenant  not  to  assign  without  license,  493. 

is  determined  by  license  once  granted,  496,  6. 

not  to  alien,  effect  o^  496. 

to  trade  with  enemy,  993. 

executory,  countermandable,  1133. 

executed  cannot  be  countermanded,  i&. 

evidence,  to  establish,  ib, 

plea  of,  to  action  for  trespass,  1340. 

evidence  in  sappoi;^  of  plea  of,  where  plaintiff  replies  de  injurift,  134L 

where  license  is  given  by  law,  and  the  party  abuses  it,  he  u  trespasser  sb  initio 

1341,  2. 
where  license  to  occupy  amounts  to  a  lease,  1341. 
LIEN : 

when  a  lien  is  a  defence,  1382,  3. 

particular  lien,  what,  1382. 

no  lien  without  possession,  1383. 

lien  of  a  master  of  a  ship,  1384,  6. 

of  attorneys,  1384;  bankers.  1385. 

innkeepers,  1386,  7 ;  policy-brokers,  1387. 

trainer,  1388 ;  lord  of  manor,  1389. 

other  particular  trades  which  have  general  liens,  1386,  7. 

if  lien  lost,  defendant  cannot  set  up  another  right  to  retain  the  goods,  1387. 

destruction  of  liens, 

causing  goods  to  be  taken  in  execution,  and  purchasing  them,  A. 

by  abusing  the  lien,  ib. 

by  retaining  goods  on  some  other  ground,  1389. 
waiver  of  lien, 

by  agreement,  1388. 

by  taking  security,  ib, 
revival  of  lien  on  repossession^  1387* 

no  lien  on  goods  which  might  have  been  removed  before  lien  beeams  due, 
1388. 

whether  agreement  for  the  price  prevents  lien,  1388,  1394,  n. 

Earty  having  simple  lien  cannot  sell,  1390. 
en  cannot  DC  acquired  by  wrongful  act,  1390,  and  n.  (18.) 
no  tender  necessary  where  defenoant  cannot  deliver  up  the  goods,  1390. 
LIFE: 

insurance  on,  1036. 

interest  in  the  insured,  what  necessary,  1037. 

presumption,  of  duration  o^  762. 

action  for  obstruction  o^  1122. 

enjoyment  for  twenty  vears  without  interruption  must  be  proved,  1122,  3, 4 

when  the  right  deemed  indefeasible,  1123. 


INDBX.  1479 

LIGHTER : 

where  insnrer  liable  for  loss  on  board  o^  963. 
where  not,  ib. 
LIMITATION,  STAT.  OP : 

when  it  begins  to  run  on  a  bill  or  note,  321. 
when  the  bill  is  payable  afler  sight,  372. 
when  payable  on  demand,  ib, 
in  case  of  an  administrator,  321. 

to  a  plea  of  the  statute  of  limitations,  no  special  replication  necessaiy,  ib, 
of  actions  on  penal  statutes,  630. 

Stat  3  &  4  Will.  IV.  c.  27,  for  limitation  of  actions  and  suits  relating  to  real  pro- 
perty, 742,  3,  761. 
in  quo  warranto,  1167. 
LIMITATION  OF  ACTIONS : 
in  adultery,  11,  12. 
assault  ana  battery,  28. 
assumpsit,  142. 

statute  of  limitations  must  be  pleaded,  ib, 
fonns  ef  pleading  it,  %b» 

adcnowleagment  as  well  as  promise,  takes  a  debt  out  of  the  statute,  144. 
the  acknowledgment  must  be  in  writing  by  statute,  146. 
mutual  accounts  how  affected  by  statute,  149. 
the  disabilities  which  prevent  statute  running,  162* 
requisites  of  the  replication  to  plea  of,  160. 
promise  or  acknowledgment  to  executor,  ib, 
right  of  executor  to  bring  his  action  within  a  year  of  the  death  of  his  testator, 

161. 
action  of  assumpsit  within  the  eauity  of  stat.  21  Jac.  I.  c.  16 ;  153* 
disabilities  which  apply  to  defenaants  as  to  plaintiffs,  164. 
wharfinger  may  retain  goods  by  virtue  of  ms  general  li^i  for  balance  of  more 

than  six  years'  standing,  426,  n. 
of  replication  of  process  sued  out  to  plea  of  statute  of  limitations,  161,  n.,  164. 
of  the  Stat  4  Ann.  c.  16,  s.  19,  permitting  defendants  to  be  sued  within  a  limited 

time  after  returning  from  beyond  seas,  164. 
in  covenant,  638. 
in  debt  for  rent  arrear,  628. 

for  not  setting  forth  the  tithe,  1313. 

right  to  tithes  as  against  an  ecclesiastical  corporation  aggregate,  whether 
barred  by  non-payment  for  twenty  years,  ib, 
ejectment,  742. 

when  entry  is  barred  by  statute  of  limitations,  ib, 
when  statute  begins  to  run  in  cases  of  tenants  in  tail,  ib, 
effect  of  the  statute  on  claims  of  execution,  746. 
as  to  the  rights  of  mortgagees  under  the  statute,  749. 
statute  of  limitations,  good  plea  in  action  for  mesne  profits,  776. 
in  actions  by  executors  how  time  is  computed,  812. 
in  actions  by  imprisonment,  936. 
Hbel,  1063. 

malicious  prosecution,  1072. 
replevin,  1213. 
slander,  1266. 
trespass,  1328. 
LIQinDATED  DAMAGES,  164. 
LLOYD»S: 

usage  at,  where  not  binding,  962,  987. 
LOCAL  AND  TRANSITORY: 

actions  now  triable  in  an^  county,  617,  8. 
where  covenant  on  lease  is  local,  and  where  transitory,  617. 
of  local  and  transitory  justification,  36. 
LONDON: 

custom  of,  as  to  femes  oovert  sole  traders,  303. 

apprentices  may  bind  themselves  by  covenant  in  indenture  of  apprenticeship, 
638. 
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LONDON,  eofUinued, 

as  to  bringing  action  of  covenant  without  a  deed,  in,  462,  n. 
lien  of  broker  br  cnstom  o£^  when  pleaded  defence  most  be  rested  on,  13S7. 
cnstom  of  building  on  ancient  foundation,  1223,  n. 
LORD  OF  MANOR: 

mandamus  lies  to,  to  admit  copy-holder,  1085. 

lien  of,  on  estraj,  1389. 
LOSS :  See  Insurance. 
LOST  BILL  OF  EXCHANGE  OR  NOTE  : 

when  plaintiff  can  recover,  367. 
LOST  BY-LAW: 

proof  of,  1176. 
LOST  REGISTRY  OF  SHIP: 

certificate  of,  1238,  1241. 
LUNATIC: 

asylum,  keepbg,  not  a  trade,  467. 

committee  of,  cannot  brin^  ejectment,  701. 

limited  administration  dunng  lunacy,  790. 

fresh  probate  granted,  where  one  of  two  executors  become  lunatics,  t&. 

M. 

MAGISTRATES : 

action  against,  statute  relating  to,  922. 

notice  of,  923,  4,  5« 
liability  of,  1068,  9. 
form  of  action  against,  ib. 
MAYHEM: 

may  be  justified  by  an  officer  in  the  army,  34,  6. 
MAINTENANCE: 

separate,  of  wife,  483. 

action  for,  need  not  state  it  to  be  contra  form  am  statntii  460. 
if  the  action  be  against  two,  they  may  join,  ib. 
if  defendant  were  interested  in  the  action,  he  must  plead  it,  t&. 
MAKER  OF  NOTE : 

evidence  in  action  by  payee  against,  408. 

by  first  indorsee  against,  ib, 
MALICIOUS  ARREST : 

where  action  lies  for,  1066. 
must  appear  that  action  is  determined,  ib, 
proof  of  determination  of  suit,  ib, 
Btet  processus  insufficient,  ib, 

malice,  and  want  of  probable  cause,  must  be  proved,  1067. 
what  amounts  to  a  malicious  arrest,  ib, 
malice  in  question  of  fact  for  a  jury,  ib, 

magistrate  not  liable  for  error  in  judgment,  if  no  excess  in  jurisdictioii,  1069 
plea  of  not  "  guilty,"  what  it  puts  in  issue,  1071. 
usual  defence,  that  defendant  had  probable  or  reasonable  grounds,  ib. 
MALICIOUS  PROSECUTION:    • 

of  the  nature  of  the  action,  and  when  it  may  be  maintained,  1062. 

when  this  action  lies,  ib, 

bears  an  analogy  to  obsolete  action  for  conspiracy,  ib» 

a  more  extensive  remedv,  ib, 

when  action  for  a  conspiracy  lay,  ib, 

action  for  malicious  prosecution  varies  with  circumstances  of  grieTsnee,i^* 

this  action  lies  when  engines  of  law  maliciously  set  in  motion,  ib, 

or  in  case  of  malicious  arrests,  1063. 

or  groundless  accusations,  ib, 

it  may  be  brought  against  one  person,  ib, 

or  against  several,  and  if  one  found  '^  guilty"  plaintiff  is  entitled  to  jn^r 
ment,  ib, 

in  this  respect  differs  from  action  for  a  conspiracy,  ib, 

in  what  otner  respects  the  two  actions  differ,  id. 
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MALICIOUS  PROSECUTION,  am/tntt«d. 

the  expense  incurred  bj  n'oondless  prosecution  sufficient  to  maintain  action 
for  malicious  prosecution,  1063. 

the  grounds  of  tne  action  are,  malice  of  defendant  either  express  or  im- 
plied, 1064. 

and  an  injury  to  plaintiff,  1065. 

when  express  malice  must  be  proved,  1064,  n. 

plaintiff  must  giYe  primd  facie  evidence  of  want  of  probable  cause,  1066. 

m  this  action,  what  is  question  for  jury,  1066. 

and  what  for  the  court,  tb, 

it  must  appear  that  the  prosecution  is  determined,  tb, 
of  the  declaration,  1069. 

must  state  all  the  material  circumstances,  t&. 

and  how  action  was  disposed  of,  tb, 

care  must  be  taken  to  avgid  a  variance,  1070. 

what  amounts  to  a  variance,  ib. 
defence,  1071. 

money  cannot  be  paid  into  court,  t&» 

usual  defence,  that  there  were  reasonable  or  probable  grounds,  ib. 

not  necessary  that  there  should  be  legal,  ib. 

admissible  under  general  issue,  ib, 

discontinuance  of  suit  is  a  material  allegation,  ib, 

and  must  be  denied  specially,  ib. 

statute  of  linxitations  in  this  action,  1072. 
evidence,  ib, 

an  examined  cop^  of  record  of  indictment  must  be  produced,  ib. 

and  also  of  acquittal,  where  a  verdict  has  been  "  not  guilty,"  ib, 

where  proceeding  was  before  magistrate,  necessary  evidence,  1073. 

what  is  sufficient  evidence  of  determination  of  suit,  ib. 

and  of  malice,  1074. 

it  must  appear  that  plaintiff  was  acquitted  before  action  brought,  ib, 

in  an  action  for  malicious  arrest,  plaintiff  cannot  recover  damage  for  extra 
costs,  1076. 
MANDAMUS : 

nature  of  writ  of  mandamus,  1077. 

remedy  where  partv  cannot  otherwise  compel  a  specific  performance,  ib. 

onlv  ground  for  wnt  is  a  defect  of  justice,  %b, 

and  a  direct  refusal  to  do  the  act  required,  1078. 

no  writ  of  error  lies  on  this  proceeding,  ib. 
to  restore  to  corporate  offices,  ib, 

it  lies  to  restore  party  wrongly  ousted,  or  to  admit  a  party  wrongfully  re- 
fused, 1078. 

admission  under  mandamus  gives  no  right,  ib, 

it  lies  to  fill  vacancy  occasioned  by  act  of  God,  or  ordinary  contingency, 
1079. 

where  omission  to  elect  at  the  charter-day,  defect  cured  by  statute,  1080. 

an  election  completed  ailer  departure  of  presiding  officer,  is  void,  1082. 
in  what  other  cases  court  will  grant  mandamus,  1083-1086. 

to  lord  of  manor,  to  admit  copyholders,  l083. 
where  not,  1087, 

it  does  not  lie,  unless  no  other  specific  legal  remedy,  ib, 

whenever  there  appears  to  be  a  general  visitor  the  common  law  courts  will 
not  interfere,  io, 

it  does  not  lie  to  a  visitor  where  acting  under  a  visitatorial  authority,  1088. 

it  is  no  objection  to  the  writ  that  it  enjoins  doing  that  for  the  omission  of 
which  an  indictment  lies,  ib. 

it  is  only  granted  for  public  persons,  ib, 

and  to  compel  performance  of  pulic  duties,  ib. 
form  of  the  wri^  1089. 

it  must  be  properly  directed,  ib. 

this  duty  cast  upon  persons  appl^ng  for  writ,  1090, 

it  must  contain  convenient  certunty  as  to  duty  to  be  performed,  ib. 
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MANDAMUS,  canHtmed. 

if  seyeral  persona  liave  been  removed  there  mast  be  separate  writs.  1090. 

every  circumstance  reqaisite  to  show  party's  right  mnst  be  stated,  tb. 

it  must  be  granted  to  proceed  to  an  election  to  the  office,  1091. 

it  must  be  tested,  ib, 

number  of  days  between  teste  and  return,  i&. 

it  may  be  amended  at  any  time  before  return,  i&. 

it  cannot  be  superseded  after  return  is  out,  ib, 

an  exception  may  be  taken  to  writ  after  return,  if  befiire  peremptofy  man- 
damus issues,  ib. 
the  return. 

must  be  made  by  person  to  whom  directed,  1092. 

must  be  positive  and  certain,  ib, 

form  of  return  where  it  is  to  restore  a  person  removed  from  office,  tb. 

different  kinds  of  offences  for  which  corporator  may  be  removed,  1092,  Z. 

nothing  presumed  for  or  against  return,  1094. 

must  not  contain  inconsistent  causes,  ib, 

several  consistent  causes  may  be  returned,  t&. 

return  need  not  be  under  sesii  of  corporation  nor  si^ed  by  mayor,  tb. 
of  the  remedy  where  no  return  made,  or  where  an  insufficient  or  &lse  retain,  1095. 

if  no  return  made,  an  attachment  is  granted,  ib. 

difference  where  writ  issues  to  a  corporation  and  to  private  individuals,  ib. 

when-  return  is  fiilse,  an  action  on  the  case  lies,  ib. 

when  several  join  in  application  for  mandamus  all  may  join  in  the  actioa  ftr 
fidse  return,  1096. 

attachment  by  the  statute  of  Anne,  1096,  7. 

prosecutor  may  demur  to  the  return,  by  stat.  6  &  7  Vict,  c  67 ;  1099. 

and  party  grieved  by  judgment  may  oy  same  statute  have  a  writ  of  error,  1106. 

no  action  diall  be  brought  for  anything  done  in  obedience  to  peiemptoiy 
mandamus,  ib. 
MANOR: 

of  the  appointment  of  gamekeepers  by  lord  of  manor,  910, 1. 
See  Lord  op. 
MARKET  OVERT,  1366, 1360. 
MARRIAGE : 

of  the  register  o^  12,  762. 
the  Fleet  books  are  not  evidence  o^  13* 
statutes  relating  to,  14, 16,  16. 
of  the  publication  of  banns  of,  16. 
of  the  consent  of  parties  to,  17. 

of  the  petition  to  the  chancellor  by  persons  desirous  o^  ibm 
effect  of  marriage  in  an  improper  place,  18. 
of-r  marriage  in  district  chapels,  19. 
rules  as  to  marriage  in  registered  places  of  worship,  tb. 
of  marriages  abroad,  21. ' . 
at  the  Bntish  ambassador's  house  or  chapel,  22. 
of  an  officer  serving  abroad  by  chaplain  of  the  army,  23. 
of  members  of  the  roval  family,  22,  3. 
between  persons  within  the  prokibited  degrees,  19. 
proof  of  Jewish  marriage,  20. 
what  good  at  common  law,  13,  14. 

of  the  alterations  and  provisions  made  by  several  statutes,  14-22, 
evidence  as  to,  in  action  for  adultery,  12. 
provisions  of  statute  of  frauds  relatiuff  to,  866. 

valicUty  of,  must  be  proved  by  law  of  the  country  where  it  is  solemnised,  760. 
revocation  of  will  by  marriage  and  birth  of  chilo,  892,  3. 
clause  in  new  act,  899. 

contract  in  restraint  of,  illegal,  69,  482,  3,  1419. 
MARKSMAN  : 

signing  will  by,  879. 
MASTER  AND  SERVANT : 

of  actions  against  masters  for  wages,  1101* 
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MASTER  AND  SERVANT,  cofOinued. 

when  servant  has  performed  his  contract,  he  may  maintain  action  against 
master  for  breach  of  contract,  1101. 

form  of  action  will  depend  upon  contract,  t&* 

form  of  action  where  specialty,  ib, 

when  by  simple  contract,  ib, 

what  amounts  to  a  general  hiring  and  hiring  by  jrear,  1102. 

when  servant  entitled  to  a  proportionate  part  oi  his  salary,  ib, 

household  servant  discharged  without  reason  entitled  to  month's  wages,  ib, 

when  discharged  for  misconduct,  entitled  to  no  wages,  1102, 3. 

when  not  necessary  for  master  to  state  the  cause  of  dismissal,  1103. 

where  servant  entitled  on  a  quantum  meruit,  ib, 

when  defendant  pleads  payment  of  money  into  court,  what  may  be  given  in 
evidence,  1104. 
of  liability  of  master  in  respect  of  servant's  contracts,  ib, 

when  servant  acts  under  express  authority  of  master,  ib. 

or  under  an  implied  authority,  ib, 

where  there  is  a  change  in  mode  of  dealing,  1105. 

tradesman  has  nothing  to  do  with  private  agreement  between  master  and 
servant,  ib, 

under  what  circumstances  the  master  will  be  bound,  ib, 

if  master  deals  for  ready  money  he  is  not  bound  for  goods  that  do  not  come 
to  his  hands,  ib, 

under  what  circumstances  master  is  liable  on  warranty  of  horse  by  his  ser- 
vant, 1106. 
of  liability  of  master  for  tortious  act  of  his  servant,  ib. 

an  action  on  the  case  lies  against  master  for  injury  done  through  de&ult  of 
his  servant  acting  in  his  employ,  ib, 

an  action  of  trespass  will  not  be,  1107. 

where  action  is  against  partners  as  masters,  plea  in  abatement  not  allowed,  ib. 

where  servant  commits  a  wilful  trespass,  master  not  liable,  ib, 

when  master  liable  for  act  of  his  servant  ib, 

where  servant  does  an  illegal  act  by  master's  command,  both  are  liable,  ib. 

upon  what  liability  of  principal  for  acts  of  his  agents  is  founded,  1108,  9. 

how  liability  limited  by  civil  law,  1108. 

under  what  circumstances  relation  of  master  and  servant  arises,  1109, 1110. 
of  actions  by  masters  for  enticing  away  apprentices,  and  injuries  to  servants, 

nil. 

action  in  case  lies  for  enticing  away  apprentices,  ib. 

tinder  these  circumstances  master  may  waive  tort  and  sue  iu  assumpsit,  ib. 

master  may  maintain  an  action  for  false  imprisonment,  ^q,.  of  his  servant, 
1112. 
of  action  for  seduction,  ib, 

as  to  nature  of  action,  ib, 

this  action  may  be  maintained  though  daughtes  of  age,  1113. 

loss  of  service  must  be  alleged  in  the  declara^on,  ib, 

relation  of  master  and  servant  must  exist,  ib. 

plea  of  "not  guilty"  under  new  rules,  admits  the  service,  1114. 
witness,  ib. 

daughter  or  servant  is  a  competent  witness,  ib. 

evidence  of  daughter's  general  character  for  chastity  not  admissible,  unless 
evidence  brought  on  &e  other  side  to  show  bad  character,  1116. 

how  far  daughter  bound  to  answer  on  her  examination,  ib. 

evidence  of  daughter's  bad  character  only  goes  in  mitigation  of  damages,  ib. 

money  cannot  be  paid  into  court,  ib. 
of  the  damages,  ib. 

liberal  damaffes  usually  given,  ib. 

wounded  feelings  of  parent  taken  into  consideration  in  assessing  damages, 
1116. 
MAYOR: 

mandamus  lies  to  admit  and  to  restore,  1079. 
statute  relating  to  the  election  of,  1080,  1. 
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MATOR,  continued. 

cases  on  it,  1082. 
MEMBERS  OF  PARLIAMENT : 

Erivilege  of,  in  speaking  defiunatory  words,  1048,  n. 
ankruptcy  of,  226. 

wager  on  election  o^  illegal,  1418. 
MEMORANDUM : 

where  memorandam  taken  on  bond  indorsed  as  part  of  condition,  590. 

of  judgments,  794,  n. 

memorandum  iij  policy,  948,  9. 

See  tit,  Insurakcb. 
MERCHANT : 

clause  relating  to  merchants'  aecoants  in  statute  of  limitations,  149. 

See  Factor. 

See  Account,  3. 
MESNE  PROFITS: 

action  for,  in  whose  name  it  may  be  bronght,  774 

action  is  local,  ib, 

of  the  evidence  after  judgment  upon  yerdlct  in  ejectment,  775. 

of  the  evidence  afler  judgment  by  default.  775,  6. 

how  far  judgment  in  ejectment  is  conclusive  evidence  of  plaintifiTs  title,  776. 

of  pleading  the  statute  of  limitations,  ib, 

bankruptcy  and  insolvent  debtors'  act  no  bar  in  action  for,  t&. 
MESSUAGE : 

parcel  of  a  house  may  be  recovered  in  ejectment  by  name  o^  769. 
MINES: 

liability  of  partners  in,  1 137. 

damages  for  working  coal-mines,  1353,  1396. 
MINORITY : 

See  "twjLVC^ 

MISREPRESENTATION : 

insurance,  997. 

action  for  fraudulent,  657. 
MISTAKE : 

of  fact,  money  paid  under,  82,  5. 

of  law,  82. 
MIXED  TITHES,  1292. 

not  within  stat.  2  &  3  Edw.  VI.:  1296. 
MODUS : 

statute  2  &  3  Will.  IV.  c.  100,  for  shortening  time  in  claims  of  modus,  1305. 

requisites  of,  1315. 

for  part  of  a  farm,  good,  ib, 
MONASTERIES: 

dissolution  of,  1302,  3. 
MONEY  HAD  AND  RECEIVED: 

action  for,  where  it  lies,  81. 

money  paid  by  mistake  of  facts,  recoverable,  82,  3,  5. 

aliter,  ir  paid  by  mistake  of  law,  83,  4. 

without  consideration,  or  on  consideration  which  fails,  85. 

on  compulsion  of  legal  process,  82. 

eztortea  by  duress  of  goods,  88. 

money  paid  under  contracts  prohibited  b^  positive  statutes,  not  recoverable,  89. 

where  both  parties  are  participes  crtWnu,  92. 

contracts  executed  and  executory,  93. 

where  the  law  has  provided  a  specific  remedy,  no  action  for  money  had  sod 
received  will  lie,  96. 

unless  against  consQience  to  retain  it,  money  cannot  be  recovered  in  this  action,  99. 

there  must  be  privity  of  contract  between  plaintiff  and  defendant,  101. 

consideration  for  the  action  must  be  money,  Q), 

See  Bankrupt. 
MONEY  PAID : 

where  action  for,  lies,  76. 
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MONEY  PAID,  eofitinued. 

when  party  haying  paid  a  bill  or  note,  may  recoyer  of  the  other  partiesi  408.  9« 
MORAL  OBLiaATION: 

ffood  consideration  for  express  promise  to  paj,  52,  3,  and  n. 
does  not  raise  an  implied  promise  in  law,  64. 
MORE  OR  LESS: 

meaning  of.  164* 
MORTGAGE : 

mortgagee  may  maintain  ejectment,  €99* 

what  proof  necessary  to  «npport  the  action,  761. 

where  court  will  stay  proceeaings  on  payment  of  principal  and  costSi  699,  n. 
where  mortgagee  may  distrain,  676. 
cannot  defend  as  landlord,  neyer  haying  receiyed  rent,  732, 
where  statate  of  limitations  will  not  bar,  1  Vict  c  28 ;  749,  760. 
suable  as  assignee,  513,  n. 

mortgagor  of  ship :  where  he  may  be  sued  on  his  personal  ooyenant,  though  biQ 
of  sale  void,  484. 
mortgage  of  ship  duly  registered,  not  affected  by  bankruptcy  of  mortgagor, 

after  registration,  232. 
mortgage  of  trader  continuing  in  possession  yoid  as  against  creditors,  '233« 
mortgagor  in  possession  is  not  entitied  to  notice  to  qmt,  719. 
sale  by,  auction  duty,  182, 
MUTUAL  ACCOUNTS: 

effect  of,  in  taking  a  case  out  of  statute  of  limitations,  149. 
MUTUAL  CREDIT : 

in  bankruptcy,  280,  I,  2. 
MUTUAL  DE&TS: 

may  be  set  off,  155. 
MUTUAL  PROMISE : 

when  an  action  may  be  maintained  on,  120. 
mutual  promise  to  marry,  plea  of  release,  142, 
See  tit  CoNDiTioKS  Pbecsdekt. 

N. 
NAME: 

true,  as  to  marriage,  18. 
NECESSARIES: 

what  are  deemed  such  in  case  of  infant,  129,  30. 
in  case  of  wife,  291,  2. 
See  Babov  asd  Fjemb. 
NEGLIGENCE: 

of  attorneys,  176. 

of  carriers,  422,  3. 

of  servants,  1106. 
NE  UNQUES : 

accouple  in  loyal  matrimonie,  plea  o£  316* 

bailiff;  4. 

receiver,  tb* 
NEUTRALITY : 

persons  residing  in  neutral  country  may  insure,  957* 

warranty  of  in  policy,  1006. 

See  Insurance. 
NEW  ASSIGNMENT : 

where  necessary,  37,  n. 

where  not  1338. 
NEW  RULES :  See  Table  in  YoL  L  xov.,  after  Table  of  Statutes. 
NEWSPAPERS : 

statute  (6  &  7  WilL  IV.  c.  76.)  relating  to  printers  o^  1068. 

6  &  7  Vict  c  96,  relating  to  libels  in,  1063. 
NIL  DEBET : 

plea  of,  not  allowed  in  any  action,  48  (c). 

out  see  exception,  where  it  is  given  by  statute,  1312, 
VOL.  ni — ^B 
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NIL  HABUrr  IN  TENEMENTIS : 

plea  o£  in  coTenant,  638. 

lessee  dj  indentnrei  estopped  from  pleading  this  agaiBst  lessoTy  S3Sg  9l 

when  benefit  of  estovpel  passes  to  assignee  of  lessor,  539,  540. 

defendant  may  pleaa  that  lessor^  interest  has  determined,  541. 

plea  0^  when  allowable  in  debt  for  rent  arrear,  628. 

cannot  be  pleaded  to  action  fw  nse  and  occupation,  A. 
NOLLE  PROSEQUI : 

when  should  be  entered  before  judgment  in  the  action  of  assaiiH  end  bsttvT,  33. 

when  costs  given  to  one  of  sevend  ddendants  in  a  penonal  actioB|  who  has  i 
nolle  prosequi  entered  as  to  him,  4ft. 
NON-ACCESS: 

neither  husband  nor  wife  competeni  to  pram  TSS. 
NON-ASSUMPSIT  i 

limitation  of,  under  new  rules,  121. 

effect  0^  in  actions  or  express  eontraets,  132. 
on  implied  contracts.  123. 

what  eridence  admissible  under,  123, 4. 

infra  sex  annos,  plea  oL  143. 
NONOEPIT: 

plea  of,  in  replevin,  1202. 
NON-CLAIM : 

in  what  cases  a  bar.  738,  9* 
NON  DBTINET: 

plea  of,  666. 
NONDIMISIT: 

good  plea  in  lepleyin,  1210. 
NONESTPACrmi: 

plea  o^  in  covenant,  541,  2. 

what  it  puts  in  issue,  544,  5. 

Tariance  on  the  record  may  be  amended  at  the  tiisl,  642,  3. 

what  is  a  Tariance,  545. 

what  may  be  giren  in  eyidenoe  under  it,  when  pleaded  to  debt  on  bond,  560. 

effect  of  pleading  this  defence  after  setlbiff  out  bond  untruly,  560. 

a  yerdict  on  plea  o£  by  executor,  is  an  aunission  of  assets,  797. 
NON  INPREGIT  CON VBNTIONEM : 

when  pleadable^  545,  6. 
NON-JOINDER : 

plea  in  abatement  for,  121, 

now  to  take  adyantage  of  non-joinder  of  co-obligor  in  aetkm  on  a  boad,  565. 
NONSUIT: 

of  judgment  of  nonsuit  before  and  after  issue  joined  in  repleyin,  1214. 
NON  TENUIT : 

when  issue  is  taken  on,  what  defendant  must  prove,  1210, 1. 
NOTE: 

of  bargain,  in  writing,  where  necessary,  868. 
NOTES: 

brokers',  bought  and  sold,  180,  n.,  870,  n.,  871,  n« 
NOTES,  PROMISSORY: 

definition,  400. 

common  law  doctrine  respecting  actions  on  promiHoiTHiotat,  how  altered  by  >ttt. 
3  ft4  Ann.  c  9:  ib, 

what  notes  are  within  this  statute,  401. 

what  not,  402. 

banker's  cash  notes,  406. 

of  the  consideration,  407. 

in  what  case  want  or  iUegalify  of  consideration  may  b^  insisted  on,  408. 

stamp,  409. 

payment  of  note,  when  dne»  must  be  demanded  within  a  reasonable  time,  A. 

days  of  grace,  409,  410. 

mode  ofcomputation,  410. 

notice  of  default  of  payment  by  maker  must  be  given  by  indofsee  to  piior  iodtf- 
sers,  i5. 


IINDKZJ  1487 

NOTES.  PBOMISSOBT,  continued. 

of  tne  remedy  on  a  note  by  action  of  assumpsit,  412. 
what  maj  be  pleaded,  ib. 

of  the  evidence  necessary  to  support  action  on  note,  t5. 
by  payee,  t6, 
indorsee,  ib. 

of  the  analogy  between  an  indorsed  note  and  a  bill^  414 
debt  lies  on,  where  there  is  privity  of  contract,  664* 
NOT  GUILTY: 

"by  statute,''  plea  of,  30,  929. 
^ect  of  plea  o£  in  action  aeainst  carriers,  433* 
NOTICE! 

to  principal,  notice  to  agents,  261, 826. 
of  action  against  officers,  97,  lu,  923* 
of  non-acceptance  of  bill,  352. 
of  nonpayment,  379. 

where  notice  may  be  presumed,  ib, 
waiver  of  objection  for  want  o^  what  is,  357. 
of  auctioneers'  conditions,  653,  n» 
to  tenant  of  distress,  663. 
subscribed  to  declaration  in  ejectment,  726. 

by  tenant  to  landlord  of  delivery  of  declaration  in  ejectment,  731.  2. 
of  the  notice  required  by  stat  24  Geo.  II.  c.  44,  to  be  deliverea  to  J.  P.  before 

action  brought,  923. 
requisites  of  this  notice,  923^  4, 

what  notice  of  dissolution  of  partnership  is  required,  1152,  3. 
notice  to  determine  composition,  1298,  9. 
NOTICE  TO  QUIT : 

notice  to  quit  given  by  landlord  under  4  Geo.  IL  c  28,  s.  I ;  619. 

notice  to  ^uit  given  by  tenant  under  11  Geo.  11.  c.  18,  s.  10 ;  622. 

on  tenancies  from  year  to  year,  half'a-year's  notice  to  quit  must  be  given,  707. 

when  required,  ib, 

may  be  varied  by  express  agreement,  708. 

no  distinction  between  land  and  houses,  ib, 

how  the  notice  must  be  given  where  tenant  holds  over,  709. 

where  tenant  holds  under  a  void  agreement,  709.  710. 

where  tenant  enters  upon  the  different  parts  at  <ufferent  times,  710* 

requisites  of  notice,  710,  714. 

insufficient  notice,  will  not  amount  to  surrender,  708. 

forms  of  notices  which  have  been  holden  good,  710, 1. 

need  not  be  directed.  712. 

what  shall  be  considered  as  evidence  of  tenant's  reoeiviiig  it,  713. 

waiver  of,  714, 5. 

cases  where  notice  to  quit  is  not  necessary,  718,  720. 

in  the  case  of  moitgages,  719. 
NUDUM  PACTUM: 

assumpsit  will  not  lie  on,  43. 
NUL  TIEL  RECORD : 
plea  o^  617. 
new  rule  concerning,  ib. 
NUNQUAM  INDEBItSlTUS  : 

plea  of,  its  operation,  556,  7. 
NUISANCE: 

in  what  cases  an  action  may  be  maintained,  1118. 

weir  erected  in  a  public  river,  when  a  nuisance,  839. 

for  a  nuisance  to  nabitation  or  land  of  another,  1118. 

erection  of  anything  offensive,  whereby  house  of  another  is  rendered  useless 
and  unfit  for  habitation,  ib. 

party  liable  for  consequences  of  his  own  neglect,  ib. 

mere  inconvenience,  not  sufficient  ground  for  this  action,  1119. 

a  reasonable  use  of  a  person's  righ^  no  ground,  ib. 

a  nuisance  to  a  public  highway  no  ground,  unless  there  is  special  damage, 
1120. 
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NUISANCE,  continued. 

what  18  sufficient  damage  to  lostain  the  action,  1121. 

where,  by  reason  of  an  erection,  the  light  and  air  are  prevented  eomtng  to 
the  party's  hoase,  1122. 

when  jury  entitled  to  presume  a  grant,  Ac,  ib, 

presumption  limited  by  stat  2  &  3  WilL  lY.  c.  71 ;  ib. 

total  privation  of  light,  not  necessary  to  support  action,  1123. 

enjoyment  of  light  without  interruption  for  twenty  years,  estabtisbes  rjght 
thereto,  when,  ib. 

as  to  riffht  to  water,  1124, 

primft  facie  proprietor  of  each  bank  of  stream,  has  right  to  half  land  oovoied 
by  stream,  ib. 

there  is  no  property  in  the  water,  ib. 

everr  proprietor  has  an  equal  right  to  use  of  the  water  in  the  stream,  A. 

any  interference  with  thb  right  must  either  be  by  grant  or  license,  or  ubib- 
terrupted  use  for  twenty  years,  i6. 

as  to  mill  streams,  1125. 

no  distinction  in  law  between  natural  and  artificial  water-oonrses,  ib. 

the  law  with  regard  to  under-ground  springs,  ib, 

enactments  of  2  ft  3  WilL  IV.  c.  71,  respecting  daiming  title  to  ways,  water- 
courses, ftc,  1126. 

meaning  of  enjoyment  ^as  of  right,*'  1128. 

enjoyment  must  be  continuous,  to. 

unity  of  possession  only  'suspends  a  prescriptive  easement,  ib, 

unity  of  ownership  destroys  it,  ib. 

as  to  claiming  pews  in  churches,  1129. 
by  and  against  whom  an  action  for  a  nuisance  may  be  maintained,  ib. 

when  reversioner  may  sue  as  well  as  tenant  in  possession,  ib. 

grantee  of  house  affected  by  nuisance,  may  maintain  an  action  after  request 
made,  1130. 

tenants  in  common  may  join  in  action,  ib. 

an  action  is  maintainable  as  well  for  continuing  as  fbr  ereotiBg  a  naisaBoe^  A. 
pleadings,  1131. 

as  to  statement  of  right  under  2  ft  3  Will.  IV.  c  71 }  ib* 

effect  of  plea  of  ^  not  guilty,"  1132. 
evidence,  1133. 

nuisance  must  be  shown  to  be  in  county  where  venue  is  laid,  ib. 

as  to  sufficiency  of  declaration,  ib. 

a  parol  license  executed  is  not  countermandable,  ib. 

secus,  while  it  remains  executory,  ib. 
costs, 

this  action  within  stat  8  ft  4  Vict  U;  38,  1133. 

0. 
OBLIGATION  ON  BOND: 

debt  on,  658. 

bond  from  party  replevying,  1189. 
OBLIGEE : 

release  by,  588-590. 
OBLIGOR : 

(ftie  of  two  obligors  sued,  must  plead  in  abatement,  565. 

release  to,  590. 
OCCUPIER : 

deceased,  declarations  of,  admissible,  753. 
OFFICE : 

enjoyed  b^  bankrupt,  vests  in  assignees,  193. 

money  paid  for  sale  of  an  office  bad  consideration  fbr  a  bond,  573. 

Stat  against  sale  of  offices,  ib. 

what  offices  are  within  this  statute,  573,  6. 

bond  given  by  officer  for  securing  all  the  profits  to  person  appointing,  is  void,  573. 
OFFICER : 

officer  in  the  army  may  justify  even  mayhem  fbr  disobeying  orders,  flagraBte 
bello,  34,  5. 
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OVFICEVL,  corUinued. 

Msampsit  does  not  lie  against  officer  for  recoyery  of  duties  which  he  has'  paid 
over,  bnt  otherwise  if  not  paid  over,  102. 

whether  excise  officer  is  entitled  to  a  month's  notice  before  action  bronght,  97,  n« 

where  peace-officer  may  justify  an  arrest,  935. 

of  justifications  by  officers,  how  pleaded,  30,  1,  930. 
OFFICIAL  ASSIGNEES: 

See  tii,  Bankbitptct. 
OPTION : 

of  determining  lease,  who  has,  464^  n. 
ORDER  AND  DISPOSITION: 

effect  of  bankrupt  having,  232.    See  Bakkjiitpt, 
OUSTER  IN  QUO  WARRANTO : 

wherejudgment  of,  admissible^  1180. 
OVERSEER : 

whether  promise  made  by  overseer  to  pay  for  cure  of  pauper  is  binding,  63,  and 
n«  64. 

liable  to  refund  money  illegally  received  for  maintenance  of  bastard  child,  though 
he  has  paid  it  over  to  successor,  103,  4. 

churchwardens  and  overseers  to  hold  real  property,  701. 

entitled  to  demand  copy  of  warrant,  962,  n. 

where  trespass  will  not  lie  against,  for  distress  for  poor-rate,  1331* 
OWNER: 

reputed,  in  bankruptcy,  232. 
OWNERSHIP : 

of  soil  of  river,  836,  6. 

of  waste  adjoining  highway,  767,  1324 
OYER: 

effect  of,  618,  n. 
OYSTERS : 

dredging  for,  where  illegal,  836. 

P. 

PARCELS : 

exceeding  the  value  of  lOL  He  stat  11  Geo.  IV.  &  1  WilL  lY.  c.  68 ;  420,  1,  2. 
PARCENERS: 

ejectment  by,  723. 
'  must  join  in  an  avowry  for  rent  arrear,  1209« 

one  parcener  cannot  maintain  trover  against  a  companion,  1376* 
PARENT : 

may  justify  assault  in  defence  of  child,  31. 

may  chastise  his  child  moderately,  34. 

may  maintain  action  for  seduction  of  daughter,  1112. 
PARISH ; 

parish  property,  in  whom  vested,  701,  2. 

officers,  liability  for  accident  to  casual  poor,  63,  n.,  24. 

what  overseer  may  give  in  evidence  since  new  rules  under  general  issue,  1334, 6. 
PARISH  REGISTERS : 

proof  of  baptism,  kc^  762. 
PARLIAMENT: 

trader  having  privilege  o£  bankruptcy,  226,  7. 

parliamentary  papers,  publication  o^  1047,  8. 

See  Bbibbby. 
PARSON : 

trading  by,  196. 

member  of  trading  company,  328. 

See  TiTHBS. 
PARTIAL  LOSS : 

nature  of,  983. 

evidence  o^  under  allegation  of  total  loss,  1024. 
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PABTICTJLAR8 : 

of  demand,  in  Msmnpint,  TO  $  in  debt,  667;  8. 
matt  now  be  annexed  to  record|  71. 
of  payment,  136. 

of  set  off,  mnst  be  annexed  to  record,  167. 
of  sale,  anction.  188. 
PARTNERS : 

what  18  necessary  to  oonstitote  a  partnership,  1134,  7,  8. 
a  commnnion  of  participation  of  profit  and  loss,  1 134* 
the  shares  of  the  parties  mast  be  joint,  thoogh  not  neceasary  to  be  cqml,  ib, 
mast  be  joint,  bota  in  the  purchase  and  also  in  the  fntore  sale,  ib. 
under  what  circumstances  the  presumption  of  law  is  in  &Toiir  of  a  paitner- 

ship,  1136. 
where  a  party  is  held  out  to  world  as  a  partner,  ib. 
persons  may  be  partners  quoad  their  persons,  though  not  iaiet  Be,  ib. 
as  to  the  liability  of  the  oo-proprieton  of  a  stage-coach,  1138. 
an  agent  who  is  paid  by  a  proportion  of  the  profits  of  the  adveBtsrei  is  not 

a  partner,  1139. 
an  agreement  to  carry  on  a  partnership  in  Tiolatton  of  an  act  of  pariiament, 

is  void,  ib. 
power  of  crown  to  grant  patents  to  trading  companies,  ib. 
recent  statutes  as  to  joint-stock  companies,  ib. 
how  fkr  the  acts  of  one  partner  are  binding  upon  his  co-partners,  1140. 

Eartner  is  not  in  general  competent  to  execute  deeds  for  eo-partaers,  ib. 
ut  may  bind  them  by  simple  contract,  ib. 
as  by  bills  of  exchange  ana  promissory  notes,  ib. 
one  partner  may  by  procuration  indorse  bills  for  the  firm,  1142. 
cannot  bind  the  others  by  a  submission  to  arbitration,  ib. 
when  one  partner  becomes  bankrupt,  the  solyent  partner  may  bout  fide,  for 

valuable  consideration,  dispose  ov  partnership  property,  ib. 
what  power  partner  becoming  bankrupt  has,  1143. 
as  to  liability  of  members  of  a  elub,  w. 
effect  of  judgment  by  one  of  two  joint  creditors,  1144. 
payment  to  one  of  two  partners,  good,  1146. 
of  actions  br  and  against  partners,  1146. 
when  all  partners  should  sue,  1146,  7. 
non-joinder  of  partners  ground  for  plea  in  abatraient,  1148. 
on  what  liability  of  partners  depenas,  1149. 
non-joinder  of  a  secret  partner  cannot  be  pleaded  in  abatement,  ib. 
as  to  remedies  between  partners, 

between  partners  no  account  can  be  taken  at  law,  ib. 

whether  partners  in  general,  or  for  a  parHcular  transaction,  ib. 

one  partner  cannot  sue  his  co-partners  for  work  and  labour,  1160. 

what  constitutes  such  a  partnership  as  prevents  parties  sueang  each  other,  i&. 

under  what  circumstances  coach  propnetora  are  partners,  ib. 

where  two  partnerships  have  a  common  partner,  tiiey  cannot  sue  cue 

another,  ib. 
enactments  respecting  co-partnerships  of  bankers,  1161. 
evidence,  1162. 

,  acts  subseouent  to  time  of  delivering  goods,  evidence  on  what  aocomt  they 
were  delivered,  ib* 
notice  of  dissolution  must  be  sent  to  all  who  had  dealing  with  the  paItne^ 

ship,  ib. 
gasette  not  sufficient  notice  of  such  dissolution,  ib. 
it  is  sufficient  for  those  who  had  no  previous  dealings  with  firm,  ib. 
bankers  ought  to  give  notice  bv  circular  letter,  ib, 
effidct  of  alteration  of  the  name  in  cheque,  1 163. 
what  will  support  plea  of  partnerahip,  ib. 

when  partnership  is  dissolved,  it  is  only  dissolved  with  respect  to  thiqgs 
future,  and  not  to  things  past,  ib. 
PART  PAYMENT: 

effect  of,  as  to  stat  of  limitations,  146,  8. 
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PART  PATMENT,  amiinuecL 

verbal  acknowledgment  o^  not  snfficienty  146,  7,  8* 
PARTY: 

assumpsit  cannot  be  maintained  by  person  who  is  a  stranget  to  oonsidera  tioDy  49 

bringing  covenant  on  deed-poll  must  be  aan«d  tlierqin,  4^2^  544.  ^ 

PASSENGBB: 

in  merchant  vessel,  124L 
PASTURE : 

common  of,  486. 

converting  into  tillage,  where  additional  rent  recoverable,  467* 
PATRON : 

of  bonds  given  by  clerks  to  patrons,  578,  9. 

history  of  the  law  of,  Uk 

statutes  concerning,  581,  2. 
PAWN: 

where  trover  lies  by  and  against  pawnee,  1372,  3. 
PAWNBROKER: 

trover  lies  against,  for  goods  stoleoy  1373. 
PAYEE: 

of  a  bill,  should  be  a  real  persont  339. 
PAYMENT: 

By  bill,  74,  n. 

to  a^nt,  102. 

good  plea  in  assumpsit,  136. 

replication  to  plea  of,  140. 

^here  several  denurnds,  pArty  paying,  may  apply  it  as  tie  pleases,  (U  tiH^  of 
paymentj  137. 

particulars  oH^  ib» 

appropriation  of,  137,  8. 

part  payment,  effect  of  as  to  stat  of  limitatioBS,  145,  8« 

payment  by  stat  4  Anne,  may  be  pleaded  to  debt  on  bond,  686. 

when  payment  at  the  day  may  be  pleaded  at  common  law,  i6. 

solvit  ad  diem,  %b, 

when  this  plea  is  applicable,  i&« 

solvit  post  diem,  587 ;  stat.  Qk 

statute  is. confined  to  absolute  payments,  ib. 

solvit  ad  diem,  or  solvit  post  diem,  not  to  be  pleaded  together,  i(. 

evidence  to  support  the  plea,  f&. 

stat.  3  A;  4  Will.  IV.  c  42,  s.  3,  588. 

payment  of  rent  at  a  particular  place,  a  defence  to  be  specially  pleaded,  47i. 

of  a  small  sum  annually,  when  presumed  to  be  a  quit  rent,  758. 
PAYMENT  INTO  COURT : 

payment  into  court  cannot  be  made  in  action  for  adultery,  12. 

nor  in  an  action  for  assault  and  battery,  31. 

in  action  against  carriers,  433. 

payment  into  court— new  rules,  140. 

form  of  plea.  i&. 

effect  of,  under  the  indebitatus  counts,  %b, 

proceedings,  by  plamtiff  after,  by  R.  G.  T.  T.  1  Vict,  141. 
PEACE  OFFICJ^: 

where  he  may  justify  arrest,  935. 
PEDIGREE: 

hearsay  evidence  admissible  as  to  pedigree,  763, 4, 

hence  declarations  of  members  of  &mily  are  evidence  as  io  pedigree,  763. 

See  Hbuisat. 

husband  to  be  considered  as  member  of  wife's  family,  764. 

but  declarations  must  not  be  post  litem  motam,  t&. 

visitation-books  of  heralds,  evidence  of  pedigree,  762. 

probate  of  a  will  not  admissible  to  prove  de<£urations  of  testator  as  to  reputation 
in  questions  of  pedigree,  814, 15. 
PENAL  STATUTES: 

rules  relating  to  actions  on,  628. 
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PENAL  STATUTES,  eonUmied. 

limitation  of  actions  on,  629. 

the  form  of,  and  pleadings  in,  such  actions,  629,  631. 
PRNALT Y : 

imposed  b/  stat  recoTerable  in  action  of  debt,  662. 

in  debt  on  bond,  the  penalty  is  the  debt,  both  in  law  and  eqmty,  558. 

effect  of  penalty,  in  money  payable  by  instalment,  659. 

infancy  may  be  pleaded  to  bond  with  penalty,  685« 

so  to  bond  with  penal^  conditioned  m  payment  of  interest,  ib. 
PENDENTE  LITE : 

administration,  790, 
PENSION : 

militanr  pension  does  not  pass  to  bankrupt's  assignees,  193. 

definition  of,  1316. 
PEBEMPTORT  MANDAMUS  t 

where  grantable,  1096. 
PEBFOBMANGE: 

how  pleaded  iHiere  ooyenants  in  the  affirmadre,  646. 

neffative,  »6. 

must  be  pleaded  in  terms  of  coTonant,  647. 
PEBILS: 

insured  against,  948. 

of  the  sea,  961. 
PEBJUBY: 
.    persons  conricted  o^  incompetent  witnesses,  884. 

oat  may  be  restored  to  their  competency  by  pardon,  if  indicted  at  common  Isw ; 
bat  otherwise,  if  indicted  on  statute,  884, 6. 

copy  of  judgment,  entered  upon  a  rerdict  cf  conTiction,  must  be  produced,  88S. 
PEBMlSSION : 

occupation  by,  where  no  deftnce,  767. 
PETITIONING  GBEDITOB'S  DEBT,  227. 

See  tit^  Bavkbvpt. 
PEW; 

cato  lies  for  disturbance  of  seat  in,  when,  1129. 

annexed  to  house  br  &culty  or  prescription,  ib, 

how  presumption  or  prescriptive  right  to  pew  may  be  rebutted,  tb, 

extra-parochial  persons  cannot  claim,  t&. 

right  to  sit  in  mar  be  apportioned,  %b, 

trespass  will  not  tie  for  entering  into,  1323,  n. 
PIOTUBBS: 

warranty  of,  648* 

tibel  by,  1046. 
PILOT: 

necessity  of  having,  1018. 

statutes  relating  t^  1018,  n. 
PI8CABY  s 

See  FisHSRT. 
PLAINT  I 

proceedings  in  replevin  by,  1187. 
PLEADINGS: 

in  account,  4. 

before  auditors,  6,  6. 

in  adultery.  11. 

assault  and  battery,  30. 

in  assumpsit,  121, 

in  bankruptcy,  265. 

in  covenant,  634. 

accord  and  satisfiuHaon,  ib. 

when  accord  must  be  by  deed,  636. 

eviction,  ib, 

illegal  purpose,  637. 

infancy,  ib» 

Stat  of  limitations,  638. 
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LEADINGS,  coniinued. 

nil  habuit  in  tenementis,  638. 

non  est  factum,  541,  544. 

non  infreffit  conyentionem,  545. 

payment  into  court,  546. 

performance,  546,  7. 

release,  547. 

set-off,  548. 

in  debt  on  bond,  560. 

on  bail-bond,  601. 

on  bond  of  ancestor  against  heir,  610. 

riens  per  descent^  ib. 

for  rent,  625. 
in  actions  founded  on  penal  statutes,  631. 
in  detinue.  • 

non  detinet,  664. 
in  ejectment,  737. 
by  executors, 

executors  may  plead  same  plea  that  testator  might  809. 

plene  administravit,  outstanding  judgment,  or  bond — ^how  pleaded,  809, 810. 

executor  may  plead  outstanding  judgment,  recoTered  in  debt  on  simple  con- 
tract, 811. 

seyeral  administrators  may  plead  outstanding  judgment,  recovered  against^ 
one,  t&. 

of  the  replication  to  plea  on  outstanding  judgment,  how  pleaded,  i&« 

in  the  case  of  the  statute  of  limitations,  as  against  executor,  the  six  years 
are  computed  from  the  time  when  action  first  accrued  to  teistator,  812. 

how  computed  in  case  of  administration,  t6. 

difference  between  executor  and  administrator  in  setting  forth  a  right  of  re* 
Uiner,  813. 
in  quo  warranto, 

statute  of  limitations,  &c.,  1177. 
in  replevin, 

in  abatement— cepit  in  alio  loco,  may  conclude  with  prayer  of  judgment 
that  count  mity  be  quashed,  1201. 

of  the  general  issue,  non  cepit,  1202. 

of  avowries  for  damage  feasant,  1204 

pleas  in  bar,  1205. 

for  rent  arrear,  1210. 

tender  of  arrears,  1212. 

property,  ib. 

statute  of  limitations,  1213. 

set-off,  t6. 
in  slander, 

genenJ  issue,  1265. 

statute  of  limitations,  1266. 
in  action  on  stat.  for  not  setting  forth  tithes,  1312. 

nil  debet,  1312 ;  statute  of  limitations,  1313. 
in  trespass, 

general  issue,  1334. 

accord  and  satisfaction,  1336. 

liberum  tenementum,  1337. 

estoppel,  1339. 

license,  1340. 

process,  1343. 

right  of  common,  1344. 

action  on  the  case,  for  disturbance  of  a  right  of  common,  443. 

for  surcharge  by  commoner,  444. 

different  nghts  of  common  may  be  pleaded,  445. 
B.  G.  H.  T.  4  Will.  lY.,  as  to  actions  of  trespass,  q.  c.  f.,  where  defendant  pleads 
right  of  common,  449. 

stat.  2  ft  3  Will.  IV.  o.  71|  s.  5,  how  the  enjoyment  as  of  right  of  common 
should  be  alleged,  ib. 
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PLEADINGS,  eontimted. 

right  of  way,  1344-1350. 
tender  of  amencb,  1350. 
in  trover, 

general  iasne  (new  roles)  andstatateof  limitatioii%  1380,  2. 
en  of  defendant,  1382-1390. 

in  action  for  nse  and  occupation, 

defendant  cannot  pleM  nil  habnit  in  tenementia,  1405,  6. 
PLEDGES : 

at  common  law  and  by  statnte  in  replevin,  1189.  / 

PLENE  ADMIKISTBAVIT : 

plea  of,  809. 

on  iasne  joined  on  plea  of  the  amount  of  the  stamps  on  the  probate,  admismWe 
in  evioenoe,  to  show  amoont  of  assets.  814. 

a  retainer  mav  be  given  in  evidence  nnaer,  815. 

debts  of  a  higher  nature  subsisting,  cannot,  »&. 

plea  of  plene  administravit  et  issint  riens  inter  mains,  A. 

in  case  against  executor  upon  plene  administravit,  what  plaintiff  maat  prove,  A, 

judgment  under  plea  of,  ib. 
POLICY: 

actions  cannot  be  maintained  on  eontcacts  which  violate  public  p<^c7, 56,  ?,  1418. 

of  insurance,  nature  of,  939. 

is  a  simple  contract,  940. 

may  be  altered  by  consent,  Ok 

how  to  be  construed,  956. 

of  the  different  kinds  of  policies,  940. 

of  the  essential  parts  of  a  policy,  941. 

See  Iksu&ahcb.  * 

POLL: 

copy  of  poll,  admissible,  639. 
PONE: 

writ  of,  lOY. 
POOR-RATE: 

replevin  does  not  lie  fbt  distras  vader,  where  matter  of  appeal,  1185,  n. 

but  does,  where  rate  has  not  been  dul^  published,  1186. 

by  Stat  17  Geo.  IL  c  38,  party  distraining  for  poor  rate  Is  not  to  be  deemed  t 
trespasser  ab  initio,  for  any  irregularity  in  wamuit  of  appointment,  of  distreai, 
or  in  the  rate,  688. 

beasts  of  the  plough  are  distrainable  for.  672,  n. 
POSSESSION  I 

justification  in  defence  of,  32. 

necessity  of  right  of,  in  ejectment,  693. 

is  good,  against  all  who  cannot  show  a  good  title,  695. 

tortious  possession  sufficient  to  nudntain  trespass,  1325. 

right  of  possession  must  concur  with  right  of  pri^wrt^,  in  order  to  maintaiB 
trover,  1364. 

but  right  of  possession  is  sufficient^  without  having  had  actual  possession,  1365. 

partj  cannot  maintain  ejectment  without  having  been  in  posaassion,  or  dothed 
with  right  of  possession,  at  time  of  ouster,  693. 

how  to  proceed  in  ejectment,  upon  a  vacant  possession,  735« 

what  shall  be  deemed  vacant,  736. 

uninterrupted  adverse  possession  for  twenty  years  will  bar  ^eetmeat,  742, 

under  lease,  for  one  year,  sufficient,  758. 

permissive  occupation,  no  bar^  757. 

necessary,  to  give  validity  to  hen,  1383. 

unitv  of,  436,  1128. 

of  chattels,  where  not  proof  of  ownership,  1372,  8. 
POST  LITEM  MOTAM: 

declarations  not  to  be  received,  764. 
POUNDBREACH: 

action  lies  for,  685. 

a  pound-keeper  not  answerable  for  illegal  impounding,  ib* 
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X*OUND-BREACH,  conthued. 

penalty  for  leleasing  cattle  impoandedi  686t 
i^O  TV  EB : 

execution  of,  by  assignees  of  bankrupt,  191. 
appointment  by  will,  in  exercise  oL  898* 
I^RECEPT : 

not  necessary  to  show  return,  638. 

immaterial  variance  between  precept  aUiMnd  and  proved,  6^9* 
PREDIAL  TITHES: 

description  of,  1296* 
PREFERENCE : 
voluntary,  210. 

fraudulent,  v^at  amonnte  to,  210, 1,  2« 
PREMIUM: 

where  assured  is  entitled  to  a  return  o£  1028* 
PRESCRIPTION : 

2  &  3  Will.  IV.  c  71,  for  shortening  time  o^  445, 1122,  8. 

prescriptive  right  of  common  is  suspended  only,  by  taking  a  lease  of  the  land  for 

years,  436 ;  see  1128. 
common  appendant  ought  not  to  be  claimed  by  prescription,  437,  n. 
prescription  for  common  for  cattle  levant  and  couchant  on  messuage^  cum  perti* 
nentiis,  is  good,  439. 
but  not  if  the  messuage  has  not  land  or  curtilage  belonging  to  it,  id. 
inhabitants,  as  such,  cannot  prescribe  for  profit  in  another's  soi^  1207* 
of  claiming  a  right  of  way  by  prescription,  how  pleaded,  1348. 
PRESUMPTION : 

of  payment,  as  to  bond,  687. 
of  surrender  of  satisfied  terms,  694,  n.,  695. 
of  death,  where,  762. 
of  loss  of  ship,  961. 

when  not  allowed,  stat  2  ft  3  WOl.  IV.  c«  71«  s.  6 :  1122,  3. 
PRINCIPAL : 

notice  to,  notice  to  agents,  261,  826. 

where  action  must  be  brought  againsty  and  where  against  agent,  89,  n. 
PRIORITY : 

of  facts  on  same  day,  when  it  may  be  inquired  into,  216,  6. 
PRISON : 

lying  in  bv  trader,  act  of  bankruptcy,  216,  287. 
PRIVILEGEl)  COMMUNICATIONS,  1266, 1266,  6. 
PRIVITY : 

-   between  plaintiff  and  defendant,  necessary  to  sustain  assumpsit,  101. 
between  parties  to  bill  of  exchange,  664. 
PRIZE: 

action  will  not  lie  where  imprisonment  is  merely  in  consequence  of  taking  a  ship 
as  prize>  918. 
PRIZE  COURTS: 

effect  of  sentence  of  foreign,  1007. 
it  is  evidence  of  facts  inducing  the  condemnation,  1009. 
not  conclusive  as  to  premises  which  led  to  the  conclusion,  1010. 
PROBATE : 

fresh  probate  granted,  where  one  of  two  executors  becomes  lunatic,  790. 

what  executor  may  do  before  probate,  783« 

probate  unrepealea  cannot  be  impeached  in  temporal  courts,  786. 

legal  evidence  of  will  of  personalty,  814. 

exemplification  of,  when  allowed,  %h, 

not  aamissible  to  prove  declaration  of  testator  as  to  reputation  in  questions  of 

pedigree,  814,  6. 
must  be  produced,  when,  763,  814. 
where  not  produced,  what  evidence  held  sufficient,  763,  4. 
executor  before  probate  has  an  insurable  interest  in  »  ship,  1022. 
PROCESS : 

justification  under,  33. 
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PROCESS,  cantinued, 

of  the  difference  between  jnstification  under  prooess  bj  party  to  the  cause,  or 
stranger,  and  officer  executing  process,  930,  1. 

final,  not  necessary  to  allege  it  retnmed,  but  seeus  as  to  mesnei  930,  n. 

of  inferior  courts,  justification  under,  931. 

of  foreign  court,  932,  3. 

ought  to  describe  party  against  whom  it  is  issued,  933. 

where  officer  may  justify  breaking  open  doors  far  execution  of  process,  1343. 
PROCLAMATIONS: 

of  fine,  how  proved,  741. 
PROFERT : 

plaintiff,  in  covenant,  must  make  profert,  618. 

need  not  be  made  of  an  instrument  to  which  the  party  is  not  entitled,  tftw 

when  profert  is  made,  defendant  may  crave  oyer,  i&. 

and  the  deed  must  be  produced,  618,  n. 

profert  is  dispensed  with,  where  deed  is  lost  by  time  or  accident,  518,  n.  1347. 

so  where  deed  has  been  destroyed  by  fire,  618,  n. 

where  profert  is  made  in  declsfation,  deed  must  be  produced,  Qk 

of  deed,  where  necessary,  1347. 

of  assignment  of  baiibond,  not  necessary,  600. 
PROMISE : 

PROMISSORY  NOTE :  See  Nona,  Peomissobt. 
PROOF  OF  DEBTS: 

in  bankruptcy,  269* 
PROPERTY : 

personal,  how  distributed,  793^  4,  6. 

m  bills  of  exchange,  passes  with. the  bills,  1372. 

in  exchequer  bill,  passes  by  delivery,  i6. 

where  not  alterea,  oy  sale  of  goods,  1373. 

in  title-deeds,  in  whom  vested,  1374. 

no  property,  plea  o^  its  meaning,  1381. 

of  claiming  property,  writ  de  proprietate  probandft,  1 1 95. 

absolute  or  special,  necessary  to  maintain  replevin,  1197. 
■     or  detinue,  662. 

so  to  maintain  trover,  1354. 

nature  of,  absolute,  ib, 

right  of,  must  be  complete  to  maintain  trover,  1360. 

special,  defined,  1197,  n.,  1362. 

cases  illustrating  the  nature  of,  1362,  3. 

where  vests  in  purchaser,  427,  8,  1358,  9. 

where  vested  by  delivery,  663. 

where  divested  by  illegal  importation,  ib, 

temporary,  where  sufficient  to  maintjiin  trover,  1363,  4. 

of  parish  property,  701,  2. 
PROTEST : 

statutes  relating  to,  381. 

evidence  of,  where  required,  396,  7. 

where  copy  of  protest  of  foreign  bill  need  not  be  sent,  380,  1. 
PROVISO : 

defendant  must  set  forth  proviso  in  deed  operating  in  his  fevour,  519. 

saving  proviso  may  be  given  in  evidence  on  general  issue  in  an  action  on  pensl 
statutes,  631. 

what  will  amount  to  a  forfeiture  of  a  lease  containing  proviso  against  sfiens* 
tion,  494,  5. 
PUFFINCf: 

vitiates  a  sale  by  auction,  181. 
PUIS  DARREIN  CONTINUANCE : 

when  a  release  mav  be  pleaded  in  bar  as  a  plea  o^  141,  2« 

executor  may  pleao,  what,  81 1« 
PURCHASE : 

deposit  paid  on,  where  interest  recoverable,  185. 

where  not,  %b. 
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Q. 

QUAKERS : 

marriage^  20. 

of  recovering  tiihe  against,  1294. 
QUABE  IMPEDIT: 

executor  of  a  patron  of  a  living  may  maintain,  when,  800. 
QUANTUM  MERTJIT : 

where  this  count  may  be  rendered  available,  73,  n. 
QUE  ESTATE: 

defipition  of,  1348. 
QUIET  ENJOYMENT: 

covenant  for  quiet  enjoyment  does  not  extend  to  tortious  entries  by  strangers, 

488,  9,  492. 
how  the  declaration  must  be  framed  for  breach  of  such  covenant,  489. 
in  what  manner  the  averment  of  title  in  party  evicting  ought  to  be  made,  489, 

490,  1,  n. 
and  in  what  cases,  491. 

ft  claim  of  title  in  person  entering,  sufficient,  491, 2. 
having  no  title,  a  breach  of  this  covenant,  493. 
covenant  against  eviction  by  default  of  covenantor,  ib, 
payment  of  rent  not  a  condition  precedent,  ib. 
QUIT  RENT: 

presumption  of  payment  of  small  sum  being,  758. 
QUOD  COMPUTET: 
judgment  of,  4,  6. 
QUO  WARRANTO : 

of  its  origin  and  nature,  and  statutes  relating  thereto,  1155. 

ancient  writ  of  quo  warranto  was  in  nature  of  a  writ  of  right,  1166« 
an  information  in  nature  of  a  quo  warranto  now  adopted,  S. 
this  remedy  limited  to  cases  where  old  writ  would  have  applied,  tb, 
a  recognizance  to  be  taken  fix)m  the  prosecutor  to  the  defendant,  ib, 
usual  remedy  for  usurpation  of  offices  and  franchises  in  corporations,  1157. 
necessary  to  have  leave  of  the  court  before  filing  information,  1158. 
against  whom  it  lies,  ib. 

^  it  lies  against  a  party  claiming  to  act  as  guardian  of  poor,  ib* 
against  persons  claiming  to  act  as  a  corporation,  ib, 
to  what  parties  stat  9  Anne,  c.  20,  applies,  ib, 
information  lies  against  party  for  holding  market,  1159. 
must  be  exhibited  by  attorney-general,  1158,  9. 

proceedings  against  corporation  of  London  in  time  of  Car.  11. }  1160, 1. 
in  what  cases  me  court  will  grant  an  information,  1161. 
if  it  is  an  office  which  concerns  the  public,  1162. 
there  must  be  a  user  as  well  as  a  claim  of  franchise,  tb, 
what  shall  amount  to  user,  t&. 

under  municipal  corporation  act  the  person  must  be  in  office  de  facto,  1162. 
objections  to  title  of  defendant  must  be  specified  in  the  rule  to  show  cause, 

1163. 
on  moving  fbr  information,  an  affidavit  must  be  produced,  ib, 
under  what  circumstances  courts  will  not  permit  one  corporator  to  object  to 

the  title  of  another,  ib. 
he  who  has  concurred  in  inducing  a  person  to  exercise  an  office  cannot  be 

relator,  1164. 
but  he  who  cannot  be  a  relator  may  make  the  necessary  affida\dt,  ib. 
election  under  presidency  of  bad  mayor  or  other  person,  not  to  be  questioned, 

1165. 
test  and  corporation  act,  ib. 
now  partially  repealed,  1166. 
effect  of  voting  for  an  ineligible  candidate,  ib. 
if  before  notice  of  the  ineligibility,  1167. 
of  the  limitation  of  time  for  granting  an  information,  ib, 
limited  to  six  years,  ib, 
how  this  time  to  be  reckoned,  ib. 
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QUO  WARRANTO,  canHmed. 

application  must  be  made  within  twelve  calendar  months,  in  ease  of  raayor, 

alderman,  ftc^  1167.  8. 
enactments,  in  6  ft  7  Vict,  c  89 ;  ib, 
of  the  construction  of  charters,  and  effect  of  new  charter,  11€9. 
contemporaneous  nsa^  applied  to  construction  of  charteES,  ib, 
where  old  corporation  incorporated  by  new  name^  thej  retain  their  piin* 

leges,  ib, 
new  charter  granted  during  existence  of  prior  charter,  is  void  ab  inxtio^  ih, 
corporation  cannot  accept  part  of  a  charter,  1170. 
effect  of  municipal  corporation  act  upon  corporations,  ib, 
crown  cannot  compel  corporation  to  accept  a  new  chHter,  t& 
necessity  of  enrolment  or  surrender  of  old  charter,  ib, 
as  to  granting  a  mandamus  to  fill  Tacancies,  1171. 
where  eharter  is  silent  as  to  mode  oi  oootinntng  corporation,  it  has  aright 

ofnecenity  to  continue  itself,  ib* 
titie  to  be  enrolled  a  burgess,  1172. 

when  municipal  corporation  must  contract  under  the  conunon  8ea2|  70, 1172. 
effect  of  mayor,  &c  becoming  bankrapty  ib, 
or  bein^  absent,  ib, 
person  interested  in  corporation  contract  incapable  of  being  a  ooundDor  or 

alderman,  ib. 
meaning  of  word  ^  contract,**  ib, 
by-laws, 

every  corporation  has  power  to  make  by-laws,  1173. 

what  by-laws  may  be  made,  ib, 

what  is  necessary  to  give  validity  to  corporate  acts,  1173,  4. 

absolutely  necessary  that  all  who  have  a  right  to  be  present  abonld  be  ssm 

moned,  1174. 
by-law  must  be  eonsisteat  with  the  charter,  1176. 
b^-law  cannot  explain  a  doubtful  charter,  1176. 
sixty  years*  usage  eonsidered  evidence  of  a  by-law,  1177. 
of  the  inspection  of  the  records  of  the  oorporation,  ib. 
of  the  pleadings,  ib, 

detendant  can  only  plead  to  justify  or  disclaim,  ib, 

cannot  plead  that  he  did  not  usurp,  1178. 

defendant  may  plead  that  six  years  have  elapsed  since  he  was  adontted  iato 

the  office,  w, 
prosecutor  may  apply  a  forfeiture,  kt,  within  six  years,  t&« 
where  plea  contains  several  fiM^ts,  form  of  replication,  uw 
evidence,  1179. 

corporation  books  when  admissible,  ib, 
examined  copies  may  also  be  given  in  evidence,  ib, 
entry  not  evidenoe  for  corporation,  unless  it  be  of  a  public  oatare^  ibm 
when  deed  of  a  corporation  may  be  given  in  evidence,  t5. 
how  to  prove  seal  of  corporation,  1179. 

a  regular  usage  for  twenty  years,  evidence  of  immemorial  enstom,  i^ 
judgment  of  ouster,  evidence.  1180, 1. 

effect  of  insertion  oi  name  of  town  in  schedule  (A.)  of  numicipal  act,  118L 
judgment,  ib, 

judgment  of  ouster  and  relator's  costs  may  be  given  under  the  statute,  1181 
court  will  grant  a  new  trial  in  case  of  an  information  in  nature  of  quo  wt^ 

ranto,  1183. 
relator's  costs  can  only  be  recovered  when  case  is  within  staL  9  Ann&  c.  20} 

f6. 

R. 

RAILWAY  COMPANY: 

liability  of,  on  acceptance  of  parcel  to  cany,  418. 
READINESS  AND  WILLINGNESS:  <S^  ^  GovouBBBn  Acn. 
REAL  ACTIONS: 

abolished,  with  exceptions,  692,  n. 
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EE-ASSURANCE,  1019. 
BEASONABLE  TIME: 

as  to  notice  of  dishonour  of  bill  or  note,  356,  372. 
abandonment,  974, 6. 
BECAPTURE: 

of  ship,  963. 
ECEIPT: 

legal  effect  of,  86,  .1145. 

not  conclosiye  evidence  that  party  siting  it  has  actoallj  receired  the  money,  86. 

receipt  of  rent  is  eyidence  oTsnbsiatmg  teaaacy,  709. 
BEGEIVER : 

how  chargeable  in  accoonty  2. 

plea  by,  £ 

receiver,  appointed  by  Court  of  Chancery,  is  an  agent  within  stat.  4  Geo,  IL  c.  28, 
and  may  give  tenant  notice  to  deliver  np  possession,  620,  n.,  714. 

where  land  is  in  possession  of  receiyeri  ejectment  most  be  bioaght  with  leave  of 
the  Conrt  of  Gnancery,  706. 
BECITAL: 

when  conclusive  in  a  deed,  1340. 

when  it  acts  as  an  estoppel,  i&. 
BBCOGNIZANCB : 

in  what  order  debts  due  on  recognizances  ought  to  be  paid  by  eKecutor,  795,  and 
note. 

recognizance  not  enrolled  is  considered  as  a  bond,  i6. 
BECORD : 

debt  lies  upon  record,  552. 

of  the  plea  of  nnl  tiel  record,  617. 

how  tned,  ib. 

of  the  replication  of  nul  tiel  record,  602. 

how  it  must  conclude,  t&. 

of  judgment  thereon,  ib. 

where  record  inter  aUos  is  evidence,  1180* 
BECTORY: 

in  ejectment  for  rectory,  what  must  be  proved,  761. 
BB^BNTRY: 

provisions  of  statute  relating  to,  for  non-payment  of  rent,  733. 

when  dispensed  with  in  ejectment,  ib* 
BXGISTER : 

register,  evidence  of  a  marriage,  13,  762« 

omission  in  entry  will  not  affect  validity  of  marriage,  13. 

non-parochial  registers,  when  evidence^  i&. 

register,  or  examined  copy,  is  evidence  to  prove  christenings,  mairiages,  or 
burials,  762. 

not  evidence  to  prove  place  of  birth,  ib. 

registration  of  marriage,  statutes  concerning,  20. 

register  of  merchant  seamen,  statute  concerning,  1242,  5. 
BEGISTRY : 

what  proof  necessary  in  trover  for  certificate  of  ship's  registry,  1391. 

what  ships  are  entitled  to  be  registered.  1226. 

where  ship  ceases  to  enjoy  privueges  or  British  ship^  1227. 

who  may  be  registered  as  owners,  1228. 

at  what  place  snips  shall  be  registered,  1229. 

of  the  requisites  of  the  certificate,  1229, 1230. 

what  is  required  on  the  part  of  the  owners  to  obtain  registry,  1230. 

of  the  transfer  by  bill  of  sale,  1232. 

when  and  how  registiy  de  novo  is  to  be  made,  1237* 

what  is  required  upon  change  of  master,  1239. 

penalty  for  detention  of  certificate,  1240. 

evidence  of  books  of  re^^ry,  1241. 

lien  by  reason  of  deposit  o^  1388. 
RELATOR: 

who  may  be,  1163. 
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BELATOK  eonHnued. 

new  rale  conoeming.  1163. 
RELEASE : 

replication  to  plea  o^  141. 

plea  ot  to  action  for  breach  of  jyromise  of  mairiage,  142. 
plea  of  release  pais  darrein  continuance,  141. 
of  the  plea  of  release  to  debt  on  bond,  588. 
fraud  may  be  replied,  688,  n. 
release  by  one  of  several  obligees  will  bind  all,  688. 
so  a  release  to  one  of  several  obligors  may  be  pleaded  by  the  others,  A. 
whether  such  release  be  by  deed  or  operation  of  law,  i6. 
effect  of  obligee  making  obligor  his  executor,  688,  9. 
if  feme  obligee  take  obligor  to  husband,  this  is  a  release  in  law,  689. 
covenant  not  to  sue  will  operate  as  a  release  by  oonstraction  only,  i&. 
covenant  not  to  sue  must  oe  perpetual,  in  order  to  enure  a  release,  690. 
covenant  not  to  sue  by  one  or  plaintiff^s  partners,  effect  of,  i&. 
release  of  all  actions  will  not  dischazge  covenant  before  breach,  647. 
when  release  must  be  by  deed,  t6. 
release  by  discharge  under  insolvent  act,  i&. 
RELIGION : 

of  witness,  883,  4. 
REMAINDER-MAN : 

effect  of  acceptance  of  rent  by,  717. 
RENT: 

of  premises  destroyed  by  fire,  470, 1,  498,  n.,  1402. 
debt  for  rent  arrear, 

by  whom  and  afainst  whom  it  may  be  brought,  618,  9. 

lies  at  common  law  on  lease  for  years  or  at  will,  618. 

lies  by  statute  on  lease  for  life,  tnough  life  is  continuing,  ib, 

lies  by  statute,  by  executor  of  person  seised  of  rent  service,  4c.,  in  fee  tail  or 
for  life,  ib. 

against  whom  the  action  must  be  brought,  619. 

lessee  for  years,  having  assigned  term,  may  sue  for  rent  reserved,  t& 

tenant  wilfully  holding  over,  after  notice  by  landlord,  i6. 

action  of  debt  for  double  value  may  be  brought  by  one  tenant  in  coauaoa 
without  companion,  620. 

this  action  ma^  be  brought  after  a  recovery  in  ejectment,  «6. 

tenant  not  delivering  up  possession  aft«r  he  has  given  notice  to  quit,  621 

of  declaring  in  debt  for  use  and  occupation,  624,  1406. 

form  of  declaration,  624,  6. 

pleadings  where  demise  is  by  deed,  626. 
of  the  pleadings  in  debt  for  rent  arrear,  622,  3. 
long  payment  of  a  small  rent,  presumption  from,  768. 
acceptance  of  by  remainder-man,  effect  of,  717* 

receipt  for  rent  up  to  certain  day,  evidence  of  commencement  of  tenancy,  712. 
rent-charge, 

mntee  of,  may  distrain  goods  of  a  stranger,  670. 

distress  for,  on  lands  in  different  counties,  679. 

on  lands  in  possession  of  many  tenants,  i5. 
rent  reserved  by  parol  is  in  equal  degree  with  bond  debt  in  the  administratkm  oi 

estates  by  executors,  796,  n. 
See  Distress — Landlord  and  Tsvavt — ^Noticb  to  Quit. 
REPAIRS : 

covenant  to  repair,  497,  718. 

its  effect  on  lessee  and  lessor,  497,  8. 

binds,  though  damage  caused  by  accident,  469,  470,  471, 497,  8;  or  fay  mis- 
conduct of  third  parties,  498. 

what  satisfies  the  covenant,  498,  9. 

old  premises,  499. 
heir,  though  not  named,  may  sue  on  a  covenant  for  not  repairing,  600. 
heir  may  recover  damages  for  not  repairing  in  time  of  ancestor,  t6. 
plea  byneir  claiming  to  retain  money  laid  out  in  repairs,  where  bad,  613. 
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what  18  waiver  of  forfeitare,  in  oovenant  to  repair,  718, 
BEPL.EVIN : 

in  what  cases  a  replevin  may  be  maintained|  1185. 

definition  of  a  replevin,  i&. 

lies  only  for  goocu  and  chattels,  1186. 

cannot  be  maintained  for  thingis  affixed  to  the  freehold,  %b, 
of  the  proceedings  in  replevin  at  common  law,  and  the  alterations  made  therein 
bj  statute,  1187. 

how  proceeding  oommenced  at  common  law,  i&. 
of  the  daty  of  the  sheri£f  )n  the  execution  of  replevin,  1189. 

See  tvt.  Sheriff. 

both  avowant  and  person  makinff  cognizance  may  take  an  assignmenti  1190. 

form  of  declaration  on  replevin  Dona,  ib, 

construction  of  replevin  bonds,  1191,  92. 

under  what  circumstances  bond  will  be  considered  forfeited,  1191. 

breach  in  the  declaration  ought  to  pursue  the  condition  of  the  bond,  1192, 

liability  of  sureties,  1192,  3. 

when  discharged,  i6. 
of  claiming  property,  writ  de  proprietate  proband^,  1195. 

mode  of  proceeding  in  such  cases,  ih. 
of  the  process  for  removing  the  cause  out  of  the  inferior  courts,  i6. 

wnt  of  pone  at  common  law,  i&. 

writ  of  pone  under  stat.  West.  2 ;  1196. 

writ  of  recordari  facias  loquelam,  ib, 

effect  of  delivery  of  re.  fiu  lo.  to  derk  of  county  court,  1197. 

writ  of  accedas  ad  curiam,  ib, 

species  of  re.  fa.  lo.  where  plaint  is  in  the  lord's  court,  ib. 
by  whom  a  replevin  may  be  maintained,  t6. 

plaintiff  must  have  either  an  absolute  or  special  property  in  the  goods,  ib* 

who  to  sue  where  goods  of  feme  sole  taken,  and.  she  marries,  ib* 

if  goods  of  feme  covert  taken,  ib. 

executors  may  maintain  replevin,  1198. 

parties  having  a  joint  interest  may  join  in  replevin,  t&. 
of  the  declaration,  ib. 

venue  is  local,  i&. 

locus  in  quo  must  be  stated  in  the  declaration,  ib. 

in  inferior  court  locus  in  quo  must  be  alleged  within  the  jurisdiction,  1199* 

when  close  ouffht  to  be  described  by  abuttals,  ib. 

how  goods  ou^t  to  be  described,  1199,  1200. 
of  pleas  in  abatement,  12,01. 

difference  between  replevin  and  other  actions  as  to  plea  in  abatement,  ib. 

coverture  must  be  pleaded  in  abatement,  1202. 
of  the  plea  of  cepit  in  alio  loco,  1201. 

general  issue,  what  is  put  in  issue  by,  1202. 
of  the  avowry  and  cognizance,  1203. 

how  far  assisted  by  plea  where  defective,  ib, 

how  money  may  m  paid  into  court,  ib. 

avowant  is  plaintiff  within  stat  of  Anne,  ib. 

avowries  and  cognizances  affected  by  new  rules,  ib. 
of  the  avowry  for  damage  feasant,  1204. 

defendant  may  avow  that  locus  in  quo  was  his  soil  and  freehold,  ib. 

but  may  not  plead  generally  that  he  was  seised,  ib. 

difference  between  trespass  and  replevin  in  this  respect,  1205. 

tenants  in  common,  how  to  avow,  ib, 
pleas  in  bar,  ib, 

escape  through  defect  of  fences,  ib. 

cattle  must  not  be  trespassing  in  close  whence  they  came,  ib, 
right  of  common,  1206,  7. 
tender  of  amends,  1207. 

if  made  before  distress,  makes  the  distress  unlawful,  ib. 

after  distress,  and  before  impounding,  makes  the  detainer  unlawful,  ib. 

VOL.  n. — ^p 
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REPLEVIN^  cMinued. 

avowTj  for  rent  arrear,  1 208. 

pajment  of  rent  primft  &cie  evidence  of  ownership,  t&. 

sam  daimed  not  matetialf  1209, 

when  aTowry  is  for  parcel  of  rent,  neoessarj  averaMoly  ib. 

money  may  oe  paid  into  court  on  an  aTOwry  for  leni  in  axrear,  A. 

when  executor  and  when  heir  oof^i  to  distemin^  iiK 

how  joint-tenants  on^t  to  avow,  ib* 

as  to  distraining  for  rent  for  ready-furnished  lodgings,  ib. 

distress  for  rent-chaige  nndev  fr  «  6  Yiot  e.  64^  a.  18 ;  A. 
pleas  in  bar,  1210« 

CTictioii,  ib, 
non  dimish,  t6« 
non  tenuit,  tb. 

where  issue  is  taken  on  non  teonit,  whal  defendant  must  proves  1210, 1211. 
riens  in  arrear,  ^ 

ou|[ht  to  oonolnde  to  the  conntiy,  ib* 

de  mjurift,  bad  plea,  1212. 
tender  of  arrears,  ib. 

after  distress  is  impounded,  tender  too  late,  ib, 

in  pleading  tender,  full  amount  mast  be  piOTed,  ib. 
property,  ib, 
statutes  of  limitations,  1213. 

of  setK>ff,  not  allowed  in  repkivin,  ib. 
of  the  judgment,  1214. 

for  plaintiff,  judgment  for  damages  only,  id. 

form  of  entry  in  judgment  on  demurrer,  ib. 
in  ludgment  on  verdict^  ib, 

for  defondant,  juagment  on  Terdict  is  an  awaid  of  return  of  goods,  ib, 

statutable  enactment  in  case  of  nonsuit,  i&« 

what  is  writ  of  second  deliverance^  1216. 

nonsuit  in  cases  where  stat.  17  Car.  XL  c  7,  applies^  ib* 

▼erdict  for  defendant  where  stat*  applies,  1216,  6^ 

effect  of  jurors  giTing  a  defbctive  verdict,  1216. 

judgment  for  defondant  upon  demurrer,  1217. 
of  the  costs,  1218. 
costs  in  error,  1218,  9. 
Sw  JuDOMEVT — PLBADiiroa— -Costs. 
REPLICATION : 

of  replying  de  injuria  suA  moprii  absque  tali  causft  to  son  assault  demesne,  36. 
of  the  meaning  of  this  replication,  when  pleaded  to  a  plea  of  license,  1^1. 
where  defendant  insists  on  a  matter  of  interest,  de  injvrift  anft  propria  canuot  be 

pleaded  or  renlied,  1212, 1341. 
of  rei>lying  to  tne  plea  of  liberum  tenementam,  1338. 
plaintiff  may  traverse  the  command,  ib. 
HEPRESENTATION : 

to  first  underwriter,  effect  of,  997,  n» 
distinctiion  between  representation  and  warranty,  998. 
action  for  fraudulent  misrepresentationy  667. 
REPUTATION: 

admissible  evidence  in  cases  of  boundary,  764* 

probate  of  a  will  not  admissible  to  prove  deolarations  of  teolator  as  to  repatsdon 
in  Questions  of  pedigree,  814,  6, 
REPUTED  OWNER,  232. 

See  Bavkbcpt. 
REQUEST : 

where  it  must  be  made  before  action  brought,  111. 
where  not  necssary,  112. 
where  proof  of  is  required,  1403,  4. 
RESCUE,  OR  Rbscovs  : 
of  distress,  686,  1220,  n. 
by  whom  action  must  be  brought,  686. 
usual  remedy  now  is  an  action  on  the  case,  ib. 
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BE«SCUE,  OR  Bbbgous,  continued. 
definition,  1220. 
remedjy  i&. 
evidence : 

1.  the  original  oanse  of  action^  ib. 

2.  writ  and  warrant,  ib. 

3.  manner  of  arrest  i&. 

mere  words  will  not  oonstitate  an  arrest,  ib, 
acquiescence  of  defendant  will  complete,  %b» 
altnoagh  the  warrant  be  not  shown,  122i« 
writ  may  not  be  executed  on  Sunday,  i&. 

a  person  having  wrongfully  escaped  may  be  retaken  on  a  Sunday,  i5. 
but  not  after  a  Toluntary  escape,  ib. 
but  he  may  be  arrested  on  an  attachment  for  a  rescue,  1222, 

a  rule  nisi  for  an  attachment  for  non-payment  of  money  cannot  be 
served  on  a  Sunday,  ib. 

4.  damaffe  sustained  by  the  rescue  must  be  proved,  ib. 
for  rescue  of  distress,  see  Distbbss. 

RESIGNATION : 

bond,  578. 

history  of  law  relating  to,  general,  679. 

statutes  relating  to,  special  581. 
RESPONDENTIA: 

nature  of  the  contract,  1035. 

di£ference  between  bottomry  and  respondentia,  and  a  loan,  ib. 

statutes  relating  to  money  lent  upon  respondentia,  1035,  6. 
RESTRAINT: 

of  marriage,  illegal,  59,  482,  3,  141 9. 

of  trade,  where  ulegal,  59,  567. 
RETAINER: 

may  be  given  in  evidence  on  plene  administiavit,  815. 

of  the  right  of  retainer  by  an  executor,  813. 

executor  de  son  tort  cannot  retain,  i5« 

See  LiKN. — ^EXBGUTOB. 

RETURN ; 

of  premium,  1028. 

of  process,  930,  n. 

requisites  of,  to  a  mandamus,  1092. 

See  Makdamub. 
REVERSION: 

assignee  of  reversion  may  enter  for  non-payment  of  rent,  Ac,  or  bring  covenant 
by  Stat.  32  Hen.  Vm.  c  34 ;  502,  3. 

assignee  of  part  of,  may  sue  in  covenant,  503,  n. 

assignee  of,  may  take  advantage  of  estoppel,  539. 
REVOCATION : 

method  of  express  revocation,  889. 

implied  revocation,  891. 

of  will,  889,  899. 
RIENS  IN  ARREAR: 

of  pleading  riens  in  arrear  to  an  avowry  for  rent  arrear,  1211. 
MENS  PER  1)ESCBNT : 

defence  in  action  against  heir,  507. 
RIGHT  TO  BEGIN: 

resolution  of  judges  as  to,  1053. 
RIGHT  OF  SHOOTING: 

what  gives,  906|  7. 
RISK: 

inception  of,  delay  in,  where  it  discharges  policy,  1014. 
ROLLS  OF  COURT : 

effect  of  entries  in,  766. 
ROOKS: 

fersQ  natune,  904. 
RULES:  See  Tablb  or  Niw  Rnun  in  Vol  I,  zcv.,  after  Table  of  Statutes. 
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SAILING: 

time  o^  1001. 

with  oonTOTy  1004.  « 

SALE: 

ofofficeDlegalySTS. 

action  cannot  be  maintained  for  price  of  goods  add  npon  credit  until  tlie  time  fiv 

credit  ii  expired|  73. 
doctrine  relating  to  the  sale  and  warranty  of  horses,  648,  9,  651,  2,  6. 
in  whom  Uie  property  is  npon  the  sale  of  goods,  1366,  8. 
under  what  curcam  stances  vendor  may  resell  his  goods,  1359. 
sale  is  complete  by  delivery  of  goods  to  carrier,  ^7. 

under  what  circumstances  mnk  eeper  may  sell  horse  left  in  his  stable,  1394,  n. 
bill  of,  requisites  o(  to  transfer  ship,  1232-1236. 
by  auction.    See  Auctioh. 
SALVAGE : 

persons  preserving  goods  which  have  been  abandoned  at  sea  are  entitled  to  a 
compensation,  1383. 
SATISFim)  TERM : 

presumption  as  to,  694,  n. 
SATISFACTION :  See  Accobd. 
SGANDALUM  MAGNATUM: 

of  the  remedy  for  this  injury,  1262. 
how  to  declare,  1253. 

words  actionable  in  the  case  of  a  peer,  which  would  not  be  in  the  case  of  s 
commoner,  ib* 
SCHOOL: 

keeping,  when  breach  of  covenant  as  to  trade,  466. 
SCIENTER : 

must  be  averred  and  proved,  644. 
SCIRE  FACIAS: 

when  not  necessary,  317. 

when  administrator  de  bonis  non  may  sue  out,  788. 
SCOTLAND: 

marriages  in,  760. 

where  partv  seeking  to  avail  himself  of  law  of  England,  cannot  claim  the  benefit 
of  law  of  Scotland,  150. 
SEAi 

of  pluntiffs  beyond  sea,  at  time  of  cause  of  action,  within  what  time  they  msy 

sue,  152,  3. 
defendants  beyond  sea,  at  time  of  cause  of  action,  may  be  sued  on  their  retain,  154. 
perils  of,  961. 
SEAMEN : 

register  of,  statute  concerning,  1242. 
of  their  wages, 

agreement  relating  to,  must  be  in  writing,  ib, 
must  specify  the  wages  and  voyage,  ib, 

mariner  not  obliged  to  produce  the  written  agreement  in  court,  1243. 
of  the  penalties  imposed  upon  seamen  for  desertion,  1243,  4. 
what  shall  be  deemed  desertion,  1244. 
of  the  regulations. 

ship-owners  must  not  advance  to  seamen,  beyond  sea,  more  than  a  mwetj 

of  waffes  due,  1245. 
freight  the  mother  of  wages,  1246. 

if  ship  be  captured,  or  lost  in  the  voyages  seamen  lose  their  wages,  ib, 
ship  seized  by  way  of  retaliation,  and  afterwards  restored,  cannot  be  con- 
sidered as  cantured,  1247. 
where  impressed,  seaman  is  entitled  to  wages  pro  tanto,  1248. 
of  the  remedies  for  the  recoverv  of  seamen's  wages, 
in  the  court  of  admiralty,  1 249. 
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SSAMEN,  ccmHnued. 

and  at  common  law.  1249. 
SEA-WORTHINESS : 

implied  warranty,  1016.    See  Ivsuravcb. 
SECOND  COMMISSION : 

of  bankrupt,  287,  8.  * 
SECOND  DELIVEBANOE : 

writ  of,  when  it  must  be  sued,  1215. 

in  what  case  it  operates  as  supersedeas  to  the  retomo  hab^ndo,  ib. 
SEDUCTION: 

action  for.  11 12. 
SEISIN: 

unity  of,  of  land  and  way  oyer  land.  1128, 1348. 
SEIZURE: 

owner  of  ship,  seized  as  forfeited,  cannot  maintain  trespass,  663,  n. 

hostile  seizure  is  not  necessarily  capture,  so  as  to  defeat  seaman's  claim  for 
wages,  1247. 
SENTENCE : 

of  council  at  war,  where  eyidence,  35. 

sentences  of  foreini  courts  of  admiralty  are  conclnsiye  eyidencei  in  actions  on 
policies,  upon  all  subjects  within  their  jurisdiction,  1008,  9. 

where  a  warranty  of  neutrality  shall  be  fiilsified  by  foreign  sentence,  1007,  8| 
1010. 

but  these  sentences  must  be  legal  sentences,  1010. 
SEPARATE  MAINTENANCE,  483. 
SEPARATE  USE: 

of  wife,  property  settled  to,  290,  n. 
SEPARATION: 

effect  of,  between  husband  and  wife.  In  case  of  adultery,  10,  11. 

of  deeds  of  separation.  296,  483. 

ooyenant  by  husband  in  case  of,  483. 
SERVANT:  i%e  Master  akd  SsByANT. 

carrier  not  protected  from  loss  or  injury  arising  from  felonious  act  of,  416,  424. 
SERVICE : 

of  declaration  in  ejectment^  728,  9. 

of  notice  to  quit,  713. 
SET-OFF : 

at  common  law,  164. 

by  statutes,  i6. 

cases  in  which  set-off  is  allowed,  155. 

debts  must  be  mutual  and  due  in  same  right,  165,  693. 

debt  du9  from  wife  dum  sola,  cannot  be  set  off,  325. 

in  cases  of  executors,  166. 

cannot  be  of  debt  barred  by  statute  of  limitations,  156,  693. 

cannot  be  of  a  penalty,  ib, 

particulars  of  R.  G.  T.  T.  1  Will.  IV.,  167. 

m  coyenant,  what  may  be  setoff,  648. 

reducing  demand  under  40f.  does  not  affect  jurisdiction  of  superior  court^  157. 

cannot  Be  giyen  in  eyidence  under  notice,  156* 

replication  to,  168. 

when  simple  contract  debt  may  be  set  off  against  a  speciality,  691,  2. 

unliquidated  demand  cannot  be  made  subject  of  a  set-off,  692. 

debt  due  in  right  of  wife  cannot  be  set  off  to  debt  on  bond,  593. 

only  an  interest  in  law  good  as  a  setnyff  under  statutes,  ib. 

to  aebt  on  bond,  691,  3. 

cannot  be,  in  repleyin,  1213. 
SHARES : 

in  joint-stock  bank  not  within  17th  sect  of  stat.  of  frauds,  864. 
SHERIFF : 

sheriff  obliged  to  take  bail,  594. 

usage  is  to  take  security  by  bond,  695. 

requisites  of  bond  and  condition,  696,  597. 
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SHERIFF,  wntimied.  ^ 

stot  23  Hen.  VI.  c  10;  693. 
assignment  of  the  bail-bond,  598,  9. 
statement  of  assijniment  in  dedaratioB,  600. 
remedy  against,  for  escape,  stat  5k$  Vict  c  98,  s.  31 1  628. 
where  action  lies  a^nst,  for  false  imprisonment,  915. 
must  appoint  depnties  to  make  replevins,  1187. 

pledges  to  be  taken  for  prosecution  of  suit,  and  for  retoni  of  die  beasti^  lld9. 
Dond  taken  from  {fledges,  ib, 
ftt>m  the  party  repleyying,  t&. 
in  distress  for  rent,  bond  to  be  taken  for  doable  the  Talne  of  goods  distrained, 

1190. 
anthoritj  bj  stat  to  assign  ancb  bond,  «&. 

both  avowant  and  person  making  cognizance  may  take  an  assignment  A. 
one  sheriff  of  Lonaon  may  take  replevin  bond,  i6« 
liable  for  taking  insuffident  pledges,  1193,  4» 
extent  of  liability,  1194. 

cannot  be  made  by  a  trespasser  by  relation,  259, 1330, 1. 
cannot  justify  breaking  open  outward  door  to  execute  process  in  otiI  nut,  1341 
trover  hes  by  sheriff  against  person  taking  away  goods  seiied  in  executiom,  1361 
seisure  by,  after  bankruptcy,  what  remedy  for,  259. 
SHIP: 

presumption  of  loss  of^  961. 

ship-owners  not  liable  for  embesslement  by  mariners,  423^ 
nor  for  any  loss  exceeding  value  of  vessel  and  freight  ib, 
nor  for  any  loss  lE>y  fire,  424. 
'  nor  for  jewels,  Ac,  unless  the  value  is  specified,  ib, 
action  against  ship-owner  must  be  brought  by  consignee  of  goods,  427. 
master  of  ship  has  no  lien  on  ship  for  money  expended  in  repaire,  nor  on  tke 

freight  for  nis  wages,  1386. 
sale  of  the  whole  of  a  ship  by  part  owner  is  not  equivalent  to  deetruction,  so  thit 

co-tenant  may  maintain  trover,  1377,  n. 
master  of  ship  nas  no  general  authority,  by  laW|  to  sell  ship  or  oaigo^  1374, 5. 
See  IvsuaBNCi — ^Rboistbt. 
SHIPPING: 

of  the  slup  registry  stat  ZkA  Will.  IT.  c.  55 ;  1224. 

what  ships  are  entitied  to  become  and  continue  registered  ships,  1225,  6. 

when  a  ship  shall  cease  to  enjoy  privilege!  of  a  British  ship,  1227. 

in  case  of  repair  in  foreign  country,  tb, 

if  ship  be  stranded  or  unseaworthyi  ib. 

in  case  of  capture,  ib. 
who  may  be  registered  as  owners,  1226. 

property  in  every  vessel  belonging  to  several  parties  is  considered  as  divided 
into  o4  parts,  ib, 

this  regulation  does  not  bind  partners,  ib, 

not  more  than  32  persons  can  be  1^^  owners,  or  regiitfred  as  suck,  ib. 

in  case  of  a  joint-stock  company,  ib. 
at  what  place  ships  shall  be  registered,  1229. 

to  what  i^ort  ship  shall  be  deemed  to  belong,  ib, 

where  prize  must  be  registered,  ib. 
of  the  requisites  of  certificate,  ib. 

it  must  contain  tiUe  of  act,  ib. 

the  names,  occupations,  and  residence  of  owners,  ib. 

name  of  ship  ana  other  description,  ib, 
what  is  required  on  part  of  owners  to  obtain  r^gistry^  1230. 

declaration  to  be  made,  ib, 

requisites  of  declaration,  ib. 

security  to  be  given,  ib, 

proceedings,  if  ship  has  been  lost,  taken  by  enemy,  Asc,  t5w 
of  the  transfer,  1232, 

must  be  by  bill  of  sale  or  other  writing,  ib. 

must  contain  recital  of  certifipate,  ib. 
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SHIPPING,  eawHnued. 

what  steps  to  be  taken  to  make  bill  of  sale  eSectnal,  1232,  1236. 

when  transfer  of  ship  is  made  as  a  seoHfify^  1236. 

mortgaffor  does  not  cease  to  be  owner,  ib, 

effect  of  act  of  bankruptcy  by  mortgagor,  ib, 
when  and  how  registnr  de  novo  is  to  be  made,  1237. 

when  owner  shall  have  transferred  all  his  share,  ib, 

when  there  is  not  time  to  make  registry  de  novo,  tb, 

when  oertificftte  is  lost  or  mislaid,  1238. 

when  ship  hais  been  altered  so  as  not  to  correspond  with  original  certificate, 
123$. 

npon  change  of  property,  owners  may  have  a  registry  de  novo^  ib, 
what  IS  reqnirea  ajK>n  the  change  of  a  master,  ib, 
penalty  for  detention  of  certificate,  1240. 
what  snail  be  sufficient  eridence  of  affidavits  and  books  of  registty,  1241. 

copy  made  pursuant  to  directions  of  act,  sufficient^  ib, 

as  to  carriage  of  passengers  in  merchant  vessels,  tb, 
of  seamen's  wages,  1&1-1246. 

rule  of  law,  tiliat  freight  is  mother  of  wages,  1246. 

on  whom  burden  of  proof  of  freight,  ib, 

when  seaman  disabled  by  accident  entitled  to  wages,  1248. 

remedies  which  law  has  provided  for  seamen's  wages,  1249. 
of  the  liability  of  ship  owners  for  repairs,  1250. 
SIMON  Y: 

statutes  relating  to,  676,  682. 
resignation  bonds,  when  simoniacal,  578. 
histo^  of  the  law  on  this  subject,  67d. 
how  far  special  bonds  of  reeigaatioa  are  legafiaed,  581. 
SLANDER: 

scandalum  magnatum,  defined,  1262. 

statutes  upon  which  the  action  is  founded,  1262«  8. 

of  the  form  of  the  declaration,  1253. 

writ  of  error  cannot  be  brought  on  it  in  the  esEoheqaer  ohamfoeri  ib, 

of  the  action  for  slander,  1254. 

what  words  are  actionable,  1254,  5. 

what  words  are  not,  1255, 1258,  9. 

the  words  must  contain  an  express  imputation  of  some  crime,  1254^  5. 

the  understanding  of  the  hearers  as  to  the  meaning  of  the  words  imputed  is  the 

rule  to  go  by,  1257. 
what  is  malice  in  law.  1255, 1268. 
of  the  action  for  slanaer  of  title,  1258. 
special  damage  sustained  by  words  not  actionable  in  themselves  must  be  stated, 

1259,  1268. 
actions  on  the  case  for  words  must  be  brought  within  two  yews.  1259. 
words  not  actionable  in  themselves,  how  they  become  so,  to. 
falsehood  and  malice  are  of  the  essence  of  this  action,  1261. 
in  an  action  for,  what  must  be  stated  and  proved,  1259, 1260* 
the  special  damage  must  be  the  legal  and  natural  consequence  of  the  words 

spoken,  1260. 
there  cannot  be  a  joint  action  for  words  spoken  of  two,  ib. 
but  partners  in  trade  may  bring  a  joint  action,  ib, . 
slander,  republished  by  another,  when  actionable,  1268, 1269. 
how  the  republication  may  be  justified,  1260. 
pleadings :  of  the  declaration,  1261. 

the  words  spoken  should  be  set  forth  precisely,  1261,  and  notes. 

what  are  necessary  averments  in,  1261. 

when  tiie  words  are  spoken  in  a  foreign  knguage,  ib. 

when  the  words  relate  to  plaintiff's  office,  profession,  or  trade,  1261,  2.         i 

of  the  innuendo,  its  office,  1262,  3,  4. 

what  is  necessary  when  words  are  only  actionable  by  reference  to  certain 
facts,  1263,  4. 

effect  of  the  plea  of  not  guilty,'*  in  actions  on  the  case  for,  1265. 
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SLANDER,  omHmied, 

ike  troth  of  tbe  fiMts  niiiii  be  pleikded  in  jnatificatioB,  1266. 
when  the  nse  of  words  actionable  may  be  juatified,  1266,  €• 
when  by  master  giving  a  character  to  a  Benrant,  1266* 

Slea  n^iativing  speciiu  damage  when  bad,  ib. 
efendant  may  plead  statute  of  limitationsi  t&. 
cannot  pay  money  into  court,  1266. 
evidence: 

defendant  may  give  in  evidence  an  apolqcy  made  or  offered,  1266. 

the  iw^fc^t^y»*^  words  most  be  proved  as  laid  in  the  declaration,  1267. 

in  an  action  for  words  imputing  felony,  plaintiff  cannot  give  evidence  of 

ffeneral  good  character,  1268. 
defendant  may  prove  the  troth  of  words  given  in  evidence  to  prove  malice,  if 

they  are  not  on  the  record,  ib. 
when  special  damage  most  be  proved  as  all^^ed,  ift. 
when  tAe  conrt  will  award  a  venire  de  novo,  tb. 
sUt.  21  Jac  L  c.  16,  s.  6,  as  to  covts,  1269. 

this  statute  does  not  extend  to  actions  founded  on  special  damage  onfy,  ih. 
Stat  56  Geo.  III.  c.  30,  s.  2,  as  to  costs  in  inferior  courts,  Qk 
Stat  ZkA  Vict  c.  24,  as  to  costs,  38. 
SMUGGLING: 

foreigner's  contract  not  affected  by  British  laws  agftinst,  345. 
SOCIETY: 

one  member  of  amicable  society  cannot  maintain  trover  against  another  fertaikiB^ 
away  a  chattel  belonging  to  the  society,  1376* 
SOLD: 

bought  and,  notes,  180,  n.,  870,  n.,  871,  n. 
SOLVIT  AD  DIEM,  AND  SOLVIT  POST  DIEM: 

of  pleading  payment  at  common  law  and  by  statute,  586,  7. 
these  pleas  cannot  be  pleaded  together,  587* 
evidence  to  support  the  pleas,  tb* 
SON  ASSAULT  DEMESNE: 

plea  of,  in  action  of  assault  and  battery,  31,  2. 
SPECIAL  CASES: 

how  construed,  981* 
SPECIAL  DAMAGE: 
in  nuisance,  1122, 

slander,  1269. 1260. 
SPECIALTY: 

assumpsit  will  not  lie  on,  463. 
exceptions  to  this  rule,  463,  n. 
SPIRITS: 

action  of  assumpsit  for,  and  stat,  57,  8. 
SPIRITUAL  PREU^ON : 

as  to  trading  by,  195,  328. 
member  of  joint-stock  company,  328,  9. 
SPIRITUOUS  LIQUORS: 

restraint  of  actions  fw  debt  dM  for,  57,  & 
SPLINT: 

where  unsoundness,  650. 
SPRING : 

undenrround,  right  to  enjoyment  of,  1125. 
STABLEKEEPER : 

liable  for  the  negligence  of  his  servants,  420. 
STAGE-COACH: 

proprietor  of,  how  for  liable  as  common  caxrier,  A. 
See  Carrier. 
STAEJS-HOLDER: 
where  liable,  92,  n. 
mere,  not  liaMe  for  interest,  185. 
STAMP : 

amount  of  stamp  duties  on  bills  and  notes,  332. 
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STAMP,  eofUinued, 

notice  of  dishonoar  of  bfll  drawn  on  improper  stamps  not  necessary,  332. 

exemption  from  stamp  duties,  322,  3. 

not  necessary  on  illegal  agreement  61. 

where  unstamped  instrument  may  be  looked  at  by  court,  1409,  and  tu 

stamp  must  be  of  proper  denomination,  334. 

effect  of  alteration  of  a  bill,  as  to  the  stamp,  337,  8,  9. 

where  new  stamp  is  required  on  bill  of  exchange,  335, 

on  policy  of  insurance,  953,  4,  6. 
STANDING  CORN: 

where  it  goes  to  devisee  of  land,  1367. 
STATUTE  MERCHANT  OR  STAPLE: 

in  what  order  to  be  paid  by  executors,  795. 
STATUTES:  See  Table  of  Statutes  in  Vol.  I.,  after  names  of  Cases. 
STATUTORY  PROTECTION: 
who  entitled  to,  922. 
when  party  is  entitled  to,  920. 
STOCK: 

whether  bond  for  securinff  mone^  p«id  for  stockjobbing  difibrences  be  good,  91. 
stock  in  funds,  bonft  notabilia  within  diocese  of  London,  781. 
STOCKJOBBING  ACT: 

foreign  funds,  not  within,  345. 
STOLEN  GOODS : 

when  recoverable  in  trover,  1355,  6. 
not  until  felon  prosecuted  to  conviction,  1356. 
when  goods  fraudulently  obtained,  1373,  4. 
not  after  boni  fide  sale  in  market  overt,  1355. 
exception  in  case  of  horses,  1360. 
formalities  to  be  observed  in  that  case,  ib* 
STOPPAGE  IN  TRANSITU: 

nature  of  the  right  of  stopping  in  transitu,  1270. 
this  right  is  paramount  to  any  lien,  i6. 

does  not  proceed  on  the  ground  of  rescinding  the  contract,  but  is  an  equitable 
lien,  1271. 
who  shall  be  considered  capable  of  exercising  this  right,  ib* 
if  party  stand  in  relation  of  vendor,  t&. 
a  mere  surety  for  price  of  goods  not  entitled  to  stop,  i&« 
under  what  circumstances  the  transitus  shall  be  considerad  as  continuing,  1274. 
if  transit  be  once  at  an  end,  ri^ht  is  gone,  1275. 
examples  where  transitus  continues,  1274,  1278. 
where  right  of  stopping  in  transitu  vests  in  consignor,  it  cannot  be  diverted 

by  a  creditor  of  consignee  during  transit,  1279. 
nor  by  a  common  carrier  claiming  alien,  426,  1279. 
if  carrier  delivers  goods  after  notice  to  stop  in  transitu,  vendor  may  bring 

trover  against  vendee,  1280. 
a  resale  ofgoods  by  vendee  does  not  destroy  vendor's  right,  ib. 
when  right  to  stop  in  transitu  is  gone,  t6. 
transitus  at  an  end  when  goods  have  reached  place  named  by  buyer  to  seller 

as  their  destination,  1281.  ' 

actual  or  constructive  possession  of  consignee  necessary  to  determine  the 

transitus,  1282. 
effect  of  stoppage  of  part  of  the  eoods,  ib, 
when  the  transitus  may  be  considerea  as  determined,  ib, 

examples  in  which  the  transitus  has  been  considered  as  determined,  1282, 
1288. 
how  &r  negotiation  of  the  bill  of  lading  defeats  right  of  stopping  in  transitu,  1289. 
it  must  be  bon&  fide  for  a  valuable  consideration,  ib, 
in  such  case  indorsement  passes  the  property,  t6. 

under  what  circumstances  vendor  has  an  equitable  quasi  right  to  stop  in 
transitu,  ib. 
right  of  consignor  to  stop  in  transitu,  how  affected  by  lien  of  carrier,  426. 
STRaSDING  : 

loss  by,  what  cbnstitnteSi  950. 
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STRANDING,  eanHnued. 

what  not,  961. 
STRANGER: 

covenant  for  act  o^  binding,  524. 
STREET : 

dedication  of  way  in,  1345,  6. 
SUBSCRIBING: 

witness,  must  be  caUed,  662, 

10  inU,  886. 

or  other  instmments,  1026,  7,  and  n. 

exceptions  to  this  mle,  662,  3. 
SUBSCRIPTION : 

proof  of  will  by,  886. 
SUIT: 

commencement  of,  what  now  is,  161  (n),  387. 
SUMMONS : 

writ  of,  now  commencement  of  action,  tb. 
SUNDAY: 

dateofbi]lon,337. 

sale  of  horse  on^  654. 

execution  of  wnt  on,  1221. 
SUPERSEDEAS: 

order  of  chancellor  to  annul  fiat,  same  effect  as  writ  o^  288. 

evidence  that  commission  or  fiat  issned  on  a  particular  day,  ift. 
SUPRA  PROTEST: 

acceptance,  360,  372. 
SUPPRESSION] 

in  insttranceu  997* 

defence  on  tnis  nound  must  be  specially  pleaded,  122, 1017. 
SURCHARGE : 

of  common,  444. 
SURETY: 

when  action  wiU  lie  agunst,  76,  7. 

when  not,  91. 

when  discharged,  384. 

principal  cannot  be  released  without  its  operating  for  the  benefit  of  the  SBretj) 
407. 
SURGEON: 

proof  of  qualification,  124,  n» 
SURRENDER: 

defendant  discharged  out  of  custody  on  giving  bail-bond,  cannot  snrrender  hias^ 
without  assent  of  sheriff^,  601,  and  n. 

presumption  of  surrender  of  satisfied  terms,  694,  n. 

by  Stat  of  frauds,  leases,  kc,  cannot  be  surrendered  withoot  deed  or  note  ifl 
writing,  846 :  stat  1  kB  Vict  c  76 :  t6. 

heir  of  copyhoid  estate  mav  surrender  before  admittance,  698. 

until  admittance  of  surrenderee,  copyhold  remains  in  the  surreoderor,  A. 
SWEAR  IN : 

mandamus  to,  where  colourable  title  in  two  sets,  1079. 

T. 
TAX: 

a  wager  on  the  amount  ot  illegal,  1419. 
TAXATION: 

reference  of  attorneys*  bills  to,  under  stat  6  As  7  Vict  c  73 ;  167. 
taxation  of  bill  within  one  month,  168,  170. 
within  twelve  months,  ib, 
of  bills  chargeable  on  executors,  171. 
payment  of  costs  of  taxation,  168. 
when  attorney  not  entitled  to  costs  of  taxation,  173. 
bills  may  be  taxed  on  application  of  third  parties,  170. 
delivery  of  copy  of  biU  to  person  applying  for  taxation,  171. 
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TAXATION,  eaniinued. 

re-tozation  of  bill,  when  allowed,  171. 
Btat  6  k  7  Vict  c  73,  retrospectiTe  as  to  taxation,  when,  ib. 
taxation  of  bill  after  payment,  ib, 
application  for  taxing,  «c.,  how  to  be  made,  171. 
certificate  of  taxation  final,  when,  i6. 
judgment  may  be  entered  on,  172. 
TE5NANCY: 

at  win,  not  favoured,  706. 
from  year  to  year,  707. 
TENANT: 

is  not  permitted  to  object  to  title  of  landlord,  538,  695,  697,  1407. 
qualifications  of  this  rule; 

where  attornment  by  mistake,  697. 

where  lease  has  expired,  696. 

or  in  case  of  defeasible  title,  1210  (r). 

tenant  in  possession  inadmissible  to  prore  his  poasesaton,  761. 
may  show  that  landlord's  titie  has  expired,  696. 
when  liable  in  use  and  occupation,  1398,  9. 
•  duty  of,  on  expiration  of  term,  1401. 
wilfully  holding  over,  penalty  for,  619,  622. 
what  are  fixtures  as  between  landlord  and  tenant,  1367. 
See  Notice  to  Quit. 
TENANT  IN  COMMON: 

of  actions  bj  and  against,  2,  n. 
of  account  oy,  against  Ids  companion,  2. 
how  he  m«8t  declare  in  ejectment,  723. 
of  trespass  by,  against  his  companion,  for  mesne  profits,  774. 
may  join  in  action  for  nuisance,  1130. 
must  join  in  trespass,  q.  c  f.,  1327. 
of  trover  by,  agamst  his  companion,  1376. 
of  joining  m  actions  by,  1130, 1205. 
TENDER : 

bank-notes  legal,  whwe,  160« 

plea  of,  in  assumpsit^  158. 

form  of,  161. 

replication  to  plea  of,  162. 

what  good,  158. 

at  what  time  must  be  made,  161. 

xeducing  sum  recoyered  under  40«.,  does  not  affect  jurisdiction  of  the  superior 

court,  163. 
tender  and  refusal  equivalent  to  performance,  118. 
effect  of,  in  ejectment,  under  stat.  4  Geo.  II.  c.  28,  s.  2 ;  733. 
of  amends  by  magistrates,  924,  5. 
in  case  of  irregular  distress,  688. 
for  damage  done,  1207, 1350. 
of  arrears  of  rent,  1212. 
effect  of,  before  and  after  impounding,  ib. 
in  pleading  tender,  full  amount  must  be  proved,  ib. 
cannot  be  pleaded  in  replevin  under  stat  21  Jac  1,  c  16 ;  1207. 
but  may  in  trespass,  1350. 
TERM: 

outstanding,  where  it  bars  an  ejectment^  693,  4. 
satisfied,  presumption  of  surrender  o^  694,  n. 
enlargement  o£  725,  n. 
TERMINI : 

how  pleaded,  1350. 
new  rule  as  to,  ib. 
TERRIER : 

when  evidence,  1316. 
THEATRES : 

unlicensed,  62  (y),  576  (Z). 
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TIMBER: 

where  exempt  from  tithei  1296,  7. 

late  decision  of  Lord  Gottenliam  tkereon,  1297. 

trees  growing  in  hedge-rows  tithable,  1298. 

who  may  maintain  troTer  for  timber  cat  dowsi  1355* 
TIME: 

oompntation  of,  707,  n.,  919. 

not  essence  of  contract  in  sale  of  chattels,  1359. 
TIME  BARGAIN: 

where  not  lUegaL  63. 
TITHES: 

definition  of,  1291. 

different  kinds  of  tithes: 

1.  predial,  1292. 

2.  mixed,  ib, 

3.  personal,  t&. 

what  are  great  and  small  tithes,  ib. 

vicarial  tithes,  those  which  br  the  endowment  are  taken  ficom  the  leelor,  t&. 

an  incorporeal  ecclesiastical  mheritanoe^  i5. 

br  Stat  same  remedy  is  given  for  tithes  as  for  other  hereditaments,  1293. 

ejectment  may  be  maintained  for  tithes,  ifr. 

indebitatus  assumpsit  lies  on  a  composition,  tb. 

tithes  cannot  pass  by  parol,  but  onlr  by  deed,  ib, 

summary  metnod  for  recovery  of  tithes  under  lOl^  ib, 

statutes  in  case  of  Quakers,  1294. 
debt  on  stat  2  &  3  Ed.  VI.,  c.  13,  for  not  setting  out  tithes,  1296. 

party  interested  may  maintain  debt  under  stat.  for  treble  vahiey  A. 

first  claim  confined  to  predial  tithes,  1296. 

definition  of  predial  tithes,  ib, 

as  to  land  recently  brought  into  cultivation,  1298. 

as  to  shortening  the  time  required  in  cbums  of  modna  decimaDdi,  I29S) 
1306,  6. 

what  amounts  to  setting  out  tithes  under  the  stat.  ib, 

difference  between  composition  by  parol,  and  a  oompositioa  real,  »k 

as  to  compositions  by  parol,  1299. 

construction  of  2nd  sect.  1300. 

3rd  sect  1301. 
4th  sect.  t6. 

as  to  discharge  of  tithes,  ib, 

in  what  manner  tithes  are  discharged  in  case  of  ecclesiastical  persons  or 
others  claiming  under  them,  ib, 

at  common  law,  only  mode  of  discharge  was  by  eompositian  real  or  modus 
decimandi,  1303. 

definition  of  composition  real,  1304. 

enactments  of  the  sUt.  2kS  Will.  IV.  c.  100;  1305, 6. 

barren  heath,  or  waste  ground,  when  converted  into  arable  land,  to  pay  tithaB 
after  seven  years,  1307. 

meaning  of  barren  ground,  t6. 
of  persons  to  whom  tithes  are  due,  1309. 

prim&  facie  due  to  rector,  ib, 

exceptions  to  this  rule,  1309,  1310. 
by  whom  and  against  whom  an  action  on  statute  may  be  maintained,  1310. 

by  rector  or  farmer  of  rectory,  ib, 

action  must  be  brought  by  part^  grieved  only,  i&. 

tenants  in  common  oup^ht  to  join,  1311. 

this  action  may  be  maintained  by  and  against  executors,  i&. 
of  the  declaration,  »5. 

title  of  plaintiff  need  not  be  set  forth  specially,  ib, 

necessary  allegations  in  the  declaration,  1312* 

what  counts  will  be  allowed  together,  ib, 
pleadings,  ib. 

"  nil  debet,"  general  issue,  notwithstanding  new  rules,  ib. 
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TITHES,  wrOiwued. 

M  to  statateB  of  limitation  respecting  tithes,  1313. 
evidence,  ib. 

long  possession,  primft  facie  eridence  of  rector's  title  against  defendant,  ib. 

what  may  be  given  in  evidence  nnder  "nil  debet,"  1316. 

definition  of  a  modus,  ib. 

definition  of  a  pension,  ib. 

if  common  inclosed,  modus  will  extend  over  it,  1316. 

when  terrier  is  good  evidence,  ib. 

meaning  of  wora  "tithes"  in  ancient  documents,  ib» 
verdict,  ib. 

jury  must  find  the  amount  due,  1317. 

new  trial  will,  under  certain  circumstances,  be  granted  in  this  action,  ib, 
costs,  1317,  8, 
judgment,  1317. 

Stat  8  As  9  Will,  m,  c.  11,  gives  costs,  1300, 1318. 

form  of  judgment  on  "nil  dieit,"  kcj  1318. 
as  to  commutation  of  tithes,  ib* 
object  of  the  act,  ib. 

plan  is  adopted  to  convert  all  uncommuted  tithes  into  a  com  rent-chaige,  ib, 

as  to  appointment  and  general  power  of  the  commissioners,  1319. 

necessity  and  effect  of  sealing  and  stamping  assignments  and  awards,  ib, 

finom  what  time  land  to  be  dischaiged  of  tiUies  nnder  this  act,  ib, 

days  of  payment  of  rent-charge  in  ueu  of  tithee,  1320. 

rent-charge  subject  to  same  incidents  as  tithes  before  the  act,  ib, 

power  of  distress  where  rent-charj^e  in  arrear,  132L 

what  tithes  excepted  from  operation  of  the  act,  ib, 

right  of  way  of  tithe-owner  by  custom,  1348. 
See  JuDOMBirr — ^PLiADnros — ^Verdict. 
TITLE: 

covenants  for,  486. 

vendor  of  lease  bound  to  produce  landlord's,  188. 
slander  of,  1268. 
time  for  making  out,  186,  7. 
TITLE-DEEDS : 

property  in,  in  whom  vested,  1374. 
TOLLS ; 

assumpsit  for,  71. 
thorough,  71,  traverse,  ib* 
TEADE : 

covenant  not  to  carry  on  particular,  466,  7. 
infant  cannot  trade,  132,  and  n. 
of  bonds  in  restraint  of,  667,  8. 

exclusive  rights  of  trading  in  boroughs  abolished,  667  n.,  1177. 
TRADER— iSstf  tit.  Bankrupt. 
trading  company, 

more  than  six  persons  being  bankers,  deemed  a  trading  company  within 
Stat  7  &  8  Vict  c.  Ill ;  226. 
TRAN8ITUS.— /Sfec  tit.  Stoppage  in  Transitu. 
doctrine  of  stoppage  in  transitu,  1270. . 

who  shall  be  considered  as  capable  of  exercising  this  right,  1271. 
under  what  circumstances  the  transitus  shall  be  considered  as  continuing,  1273, 4. 
where  the  transitus  is  determined,  1282. 

how  far  the  nogociation  of  the  bill  of  lading  may  tend  to  defeat  the  right  of 
stopping  in  transitu,  1289. 
TREATrffe: 

at  electionSi  640. 
TREES: 

trespass  for  cutting  down,  1324, 
property  in,  1324,  1366. 
See  Tiif  BBR. 
TRESPASS : 

for  crim  con. : '  See  Adultbrt. 
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TRESPASS,  ewUuwed. 

where  cue,  or  trespMty  is  the  pMper  nntdjf  492,  6ST. 
for  injury  to  8ever»i  fishery,  836. 

fipse  fishery,  837, 
does  not  lie  for  injure,  to  oomnum  of  fiaheiy,  839« 
in  porsuit  of  game,  tfc,  907. 
in  her  majesty's  forests,  Asc,  908. 
of  trespass  for  mesne  profits,  774* 
where  it  does  not  lie  against  sheriff,  259* 
in  what  cases  an  action  of  trespass  may  be  maintained,  1322. 

trespass  qnare  claosam  firegit  may  be  maintained  for  nnwairaatable  entrf,  A. 

though  plaintiff  has  only  interest  in  tha  profits  of  the  soil,  1323. 

grantee  of  the  king  de  herbagio  forestn,  ib. 

where  plaintiff  is  entitled  to  yeeture  of  land,  i6. 

other  cases  in  which  this  action  may  be  maintained,  i6. 

landlord  may,  whwa  trees  are  ezoepted  in  a  lease,  1324L 

where  adjacent  fields  separated  by  hedge  and  ditch^  to  whom  hedge  be- 
longs, tb. 

where  there  are  two  ditches,  ilu 

tule  with  regard  to  ditohing,  i&. 

waste  land  near  a  highway,  ib, 

effect  of  common  user  of  a  wall,  t6. 

the  action  of  trespass^  qnare  cknsum  firegit  is  a  local  action,  1325w 

actual  possession  neoessaiy  to  maintain  trsspass  vi  U  armUj  dw 

tiUe,i6. 

what  possession  is  sufficient  to  maintain  traspMS,  w  H  ann£%  agsinit  a 
wrongdoer,  ib* 

when  trespass  may  be  maintained  for  plaoing  astall  in  the  maihs^  1327. 

when  commoner  is  liable  for  entering  a  common,  ib, 
tenants  in  common  must  join  in  trespass,  qnare  dausnm  fregit,  ib, 

constructive  possession  sufficient  to  maintain  trespass  far  goods^  ik 

what  amounts  to  oonstmciive  possession,  ib. 

what  transfer  of  property  disentitles  the  owner  of  boU  to  "ifiTfffr4»  trops^ 
1328. 

this  action  lies  finr  gleaning,  ib* 

when  it  lies  against  peace-officer,  ib. 

party  erecting  tombstone  may  have  thor  action,  ib* 

when  this  action  lies  for  careless  driving,  ib* 

what  is  considered  an  unavoidable  accident,  ib, 

when  against  corporation,  for  act  of  their  agent,  ib* 

trespass  q.  c.  f.  must  be  commenced  within  sis  yeai%  ib* 

where  trespass  cannot  be  maintained,  f6. 

where  entiy  warranted  by  law,  t6. 

where  this  action  lies  for  person  entering  another^s  land  for  the  divenioB  of 
the  chase,  1329. 

by  tenant  in  common  against  his  fellow,  ib* 

bargainee  for  years,  and  ]&aa(x  and  assignees  of  bankrupt^  when,  1329, 1330. 

in  case  of  ship  forfeited  or  seized  as  a  prise,  1330. 

for  taking  excessive  distress,  ib* 

nor  in  certain  cases  for  taking  irregular  distress,  ib* 

nor  against  officer  for  taking  by  virtue  of  a  repLevin,  133L 

against  coroner,  overseerS)  ac,  when^  ib* 

as  to  right  of  assignees  of  bankrupt,  ib. 
See  Vbncb— Accord  and  SmBfAcnov — ^Estoppbl — Leommbb — pBOons— Wat 

— ^Tbnobr — Costs. 
of  the  pleadings, 
the  declaration,  1332. 

venue  in  quare  dausum  fregit  is  local,  ib. 

for  taking  goods  is  transitory,  ib, 

ought  to  allege  *the  trespass  directly  and  positively,  ib, 

how  far  declaration  affected  by  B.  G.  H.  T.  4  Will  lY. ;  ib* 

not  necessary  to  state  precise  day,  ib* 
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TRESPASS,  continued. 

how  time  is  stated  in  declaration,  1332, 1333. 

continnando  no  longer  used,  1332. 

in  trespass  qnare  cmosom  flregity  locos  in  qno  must  be  stated  with  oertaintji 
1333. 

in  trespass  for  taking  goods  they  mnst  be  specified,  i&« 

and  also  that  the  goo£  sold  were  plaintiff's,  i&. 

how  animals  fer»  natnre,  mnst  be  described,  1334 

how  fixtures  mnst  be  described,  ib, 
of  the  plea  of  "not  gnilt^,"  ib. 

bj  Stat,  meaning  o^  1336,  1336. 

what  evidence  ma^  be  given  under  general  issne  in  qnare  claasnm  firegity  and 
trespass  de  bonis,  ftc,  1336. 

when  one  defendant  may  be  acquitted  and  sworn  as  witness  for  another, 
1336. 
accord  and  satis&ctioQ,  ib. 

accord  without  satisfaction  cannot  be  pleaded,  ib* 
liberum  tenementum,  1337. 

what  defendant  admits  by  this  plea,  ib, 

what  defendant  undertakes  to  prove  b^  this  plea,  1338* 

when  he  pleads  liberum  tenementum  in  another,  and  that  he  entered  by  his 
command,  the  command  is  traversable,  ib, 

when  it  is  incumbent  on  defendant  to  plead  fireehold  in  another,  ib, 

where  declaration  states  single  act  of  trespass,  there  can  be  no  new  assign- 
ment,  ib, 
estoppel,  1339. 

when  verdict  in  an  action  may  be  pleaded  hj  way  of  estoppel  in  another,  ib. 

fSetcis  stated  in  recital  of  specialty  is  conclusive  between  parties,  1340. 

but  they  are  only  conclusive  between  privies,  ib, 
leave  and  license,  t6. 

where  party  licensed  to  do  an  act,  all  things  necessary  to  do  the  act  are 
licensed,  ib. 

where  several  trespasses  defendant  mnst  prove  license  for  each,  1341. 

license  to  enter  and  occupy  land  ought  to  be  pleaded  as  a  lease,  ib, 

license  in  law  is  also  a  good  nlea,  ib. 

entry  into  an  inn  at  reasonable  time  licensed  in  law,  ib, 

when  party  becomes  a  trespasser  ab  initio^  ib, 

where  party  abuses  license  given  by  law,  tb, 

nonfeasance  does  not  make  party  trespasser  ab  initio,  1342. 

working  a  distress  is  a  trespass,  ib, 

where  ficense  given  by  the  party,  an  abuse  does  not  make  a  trespasser  ab 
initio,  ib, 

as  to  entry  upon  stranger's  land  to  take  party's  own  goods,  ib, 
process,  1343. 

breaking  outward  door,  a  trespass,  ib. 

but  breaking  inward  door  is  not,  t6. 

in  criminal  process,  demand  must  be  made  before  outer  door  broken,  ib. 

the  inner  doors  of  a  stranger  cannot  be  broken,  ib. 

as  to  powers  given  to  commissioners  of  bankrupt  to  break  open  houses,  &c, 
1344. 
right  of  common,  ib. 

riffht  of  common  of  pasture  of  estovers  or  of  turbary,  a  good  plea,  ib. 

what  plea  is  allowed  with  this  plea,  ib, 

right  of  way,  td, 

in  trespass  qnare  clausum  fr^git,  good  plea,  ib* 

different  kinds  of  ways,  ib, 

definition  of  a  highway,  1346. 

there  is  no  common  right  of  bathing  In  the  sea,  ib, 

what  amounts  to  a  dedication  to  the  public,  ib. 

there  cannot  be  a  partial  dedication  to  public,  ib, 

consent  of  the  owner  in  fee  necessary,  t6. 
private  way,  definition  o^  1346. 
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TRESPASS,  conHmed. 

1.  b/  grant,  1346. 

bow  it  most  be  used,  1347. 

difference  between  user  of  higbway  and  private  waj,  134T,  1348. 

2.  by  prescription, 

definition  of  a  qne  estate,  1348. 

right  of  way  is  an  easement  and  not  an  interesL  »&. 

and  therefore  should  not  be  described  as  appenaant  or  appozteDaaf,  tS. 

unity  of  possession  of  land  extinguishes  it^  when,  »&• 

effect  of  unity  of  seisin,  t &. 

3.  by  custom, 

to  church  or  to  market  by  inhabitant  of  a  Tillage^  good,  t5. 
right  of  a  tithe-owner,  ib, 

4k  by  express  reserration,  1349. 

6.  m  necessitT, 

if  close  be  granted  to  stranger,  and  is  snrronnded  by  gcantoi's  knd, 

grantee  shall  have  a  way,  id. 
when  way  exists  by  operation  of  law,  tb. 

where  there  has  been  an  extinguishment  by  unity  of  possession  and  subse- 
quent sererance,  1349. 
pleading  right  of  way, 

necessary  to  show  the  nature  of  the  way,  «&. 

in  private  way  terminus  a  quo  and  terminus  ad  quem  should  be  set  fat^ 
1360. 

as  to  new  assigning  extra  riam,  %b. 
tender  of  amends,  w. 

tender  of  amends  before  action  for  taking  goods,  ftc.>  is  not  good,  Hk 

in  actions  q.  c.  f.  defendant  may  in  certain  cases  plead  tender,  1351. 
evidence,  ib, 

trespass  may  be  proved  at  any  time  before  action  brought,  Qk 

where  trespasses  are  stated  at  different  times,  ib* 

what  declaration  is  admissible,  »6. 

as  to  proving  where  trespasses  were  committed,  1352. 

meaning  of  Uie  words  ''close  in  which,  Ac,"  ift. 

as  to  proving  right  of  way  by  user,  f6« 
damages,  ib, 

in  trespass  de  bonis  asportatis,  juir  may  give  interest  on  damaires  by  stiL  3 
ft  4  Will.  IV.  c.  42,  s.  29 ;  *6. 

measure  of  damages  in  action,  q.  c.  f..  1353. 

in  case  of  breaking  and  entering  a  mine,  t&. 
costs,  ib* 

as  to  costs  in  action  of  trespass,  see  3  ft  4  Vict,  c  24:  38. 

how  affected  by  R.  O.  H.  T.  4  WilL  IV.  7;  ib. 

when  verdict  is  distributable,  ib. 
TROVER : 

what  necessary  to  maintain  the  action,  1354. 

plaintiff  must  have  either  absolute  or  special  property  in  the  goods,  ib. 

and  right  of  possession,  1354,  1364. 
absolute  property, 

what  is  sufficient,  1355. 

property  in  stolen  goods.    Set  Stolbk  €k)0D8. 

award  does  not  confer  property  so  as  to  support  trover,  1356. 

when  property  vests  in  consignee,  1356,  1357. 

bill  or  lading,  indorsement  of,  confers  sufficient,  1357. 

property  must  be  perfect  and  complete^  1360. 
special  property, 

dennit  on  of,  1362. 

sufficient  against  all  but  the  absolute  owner,  1362,  n.,  1363, 

who  enabled  to  bring  trover  by  it,  1362. 

not  landlord  for  goods  distrained,  ib. ' 

temporary  property  when  sufficient,  1363. 

when  either  special  or  absolute  owner  may  bring  trover,  ib. 
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TROVEBy  continued. 
right  of  possession, 

landlord,  of  chattels  let  has  not  sufficient,  to  bring  troTer,  1364. 

aliter  as  to  fixtures  severed  and  sold  by  tenant,  w, 

when  acquired  by  vendee,  1364,  6. 

sufficient  without  actual  possession,  1365,  and  n. 
subject  of  the  action, 

personal  goods  only,  1366. 

not  things  fixed  to  the  fireehold,  ib, 

when  timber  severed  is  a  subject  of  the  action,  1355. 

what  are  fixtures.    See  Fixtures. 
the  conversion, 

wrongful  conversion  the  pat  of  the  action,  1370. 

what  sufficient,  1370,  ana  n. 

taking  by  unauthorized  assignment,  1370. 

or  by  unauthorized  pledging,  1372,  3,  4. 

by  servant  for  his  master,  1371. 

misdelivery  by  a  warehouseman,  though  by  mistake,  Uk 

tortious  taking,  1372. 

retaining  goods  sold  for  ready  money  without  paying,  1373. 

or  sold  on  a  condition  without  performing  the  condition,  ib. 

information  of  seizure  if  no  condemnation,  ib. 

burning  a  ship,  of  the  master,  when,  1374. 

or  the  cargo,  of  the  captain,  when,  1375. 
what  not  sufficient, 

taking  for  the  use  of  plaintiff,  1371. 

mere  non-delivery  by  a  carrier,  ftc,  1356,  n.,  1392,  3,  n. 

condemnation  on  information  of  seizure,  1373. 

agent  unable  to  sell  abroad,  leaving  them  with  a  third  person  to  sell  and 
remit  proceeds  to  him,  1375. 

irregular  sale  of  a  distress,  ib. 

demand  and  refusal  only  evidence  of  a  conversion,  1392,  3. 

conversion  of  negotiable  securiticis,  1371,  2. 
by  whom  and  against  whom  trover  maintainable, 

not  by  one  joint-tenant  Ac,  against  another,  1376. 

exception  where  thing  neld  in  common  destroyed,  1377. 

effect  of  non-joinder  of  a  joint-tenant,  1378. 

against  a  corporation,  t&. 
consignor  and  consignee, 

generally  consignee  proper  party  to  bring  trover  for  goods  delivered  to  a 
carrier,  1356,  7. 
the  pleadings, 

the  declaration,  form  o(  1378* 

venue  transitoty,  ib. 

description  of  the  goods,  1379. 

statement  of  the  possession  of  defendant,  1379,  of  plaintiff,  ib. 

in  action  by,  or  against  husband  and  wife,  1380. 

count  in,  against  carriers,  431,  2. 
the  pleas, 

effect  of ''not  guilty*'  under  the  new  rales,  1380. 

under  it  defendant  cannot  prove  a  lien,  ib. 

effect  of  plea  of  no  property"  in  plaintiff,  1381. 

statute  ot  limitations.  1382. 

what  must  be  speciaUy  pleaded,  1381,  2. 

bankruptcy  of  defendant  after  caolie  of  action  no  plea,  1382. 

defendant  having  acknowledged  property  to  be  in  plaintiff,  cannot  set  up 
title  in  a  third  person,  1355. 
defences  to  the  action — Aliens. 

when  a  lien  a  defence,  1382,  3. 

particular  lien,  what,  1382. 

no  lien  without  possession,  1383. 

lien  of  a  master  of  a  ship,  1384. 

VOL.  H. — (J 
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TROVER,  eoniinued, 

attonieys  and  Bolicitora,  1384;  bankers,  1385;  innkeepers,  1386;  poHcr 

brokers^  1387;  taTem-keeper,  i&.;  trainer,  1386  ^  lord  of  manor,  1389. 
other  particular  tcades  tbat  have  general  liens,  1386,  t. 
if  lien  lost,  defendant  cannot  under  this  plea  set  np  another  right  to  retsb 
the  goods,  1387. 
destmcUon  of  Kcnsy 

causing  goods  to  be  taken  in  eixecntion  and  purchasing  them,,  ib. 
by  alHuing  lien,  i&. 

by  retaining  good*  on  some  oAer  gvoand,  1389. 
wayer  oflien, 

by  agreement,  1388. 

by  taking  security,  ib, 

nriTal  of  fien  on  repMsession,  1387. 

BQ  lien  on  goods  whieh  might  have  been  removed  before  charges  becaose 

due,  1388. 
whether  sp^ement  for  the  price  prevents  lien,  1388, 1394,  n. 
party  haviuff  simple  Iiei»  cannot  sell,  1390. 
uen  cannot  De  acquired  by  wroneiiil  act,  1390,  and  n. 
no  tender  necessary  where  defendant  cannot  deliver  up  the  goods,  1390. 
evidence, 

ihiags  necessary  to  be  proved,,  ib^ 

not  necessary  to  prove  how  goods  came  to  defendant's  hands,  t&. 
debenture  must  be  proved  as  laid,  1390, 1. 

parol  evidence  of  deeds  sought  to  be  recovered,  when  admissible,  1391,  n. 
parol  evidence  of  title  admissible,  where  bill  of  lading  unstamped,- 1391 
possession  of  a  ship  primft  &cie  evidence  of  ownership,  1391. 
entries  in  the  custom-house  not  of  themselves  evidence,  without  oonnectiiig 
them  with  the  parties,  1391,  ru 
proof  of  conversion, 

demand  and  refbsal  to  be  proved,  1392^  3, 4, 

except  where  actual  conversion  or  tortious  taking  iis  proved,  1392« 

quahfied  refusal  not  evidence  of  conversion,  1393. 

nor  false  statement,  ib. 

refusal,  to  be  evidence  of  convenion,  must  be  by  party  having  it  in  bis  power 

to  delivery  «6. 
refusal  no  evidence  of  conversion,  where  anything  due^  unless  the  sun  doe 

be  tendered^  1393, 1394. 
if  tender  be  dispensed  with,  refhsal  on  another  invalid  ground  eridenoe  of 

conversion,  1394. 
where  several  defendants' joint  convenion  must  be  proved,  1395. 
conversion  of  defendant  himself  s&ould  be  proved,  %b* 
staying  proceedings. 

on  oringing  subject-matter  into  court  and  paying  costs,  ib. 
damages, 

in  the  nature  of  interest,  1^6. 

in  action  against  sheriff,  exj^nses  of  the  sale  to  be  deducted,  whe^  ib. 
nominal  damages  where  plaintiff  has  accepted  the  goods  after  actioii,  i^* 
in  trover  on  biU  of  exchange,  how  calculated,  1395. 
judgment, 

is  for  damages  only,  1396w 
See  CosTs-^JuDOMnr — ^Liev-^-Vevitb. 
TRUST : 

under  what  circumstances  court  will  presume  an  outstanding  term  suxreodeiea. 

694,  and  n. 
if  it  appear  that  legal  estate  is  outstanding  in  another  person,  cestui  que  tnst 
cannot  recover  in  ejectment,  ib. 
TURBARY: 

common  of,  435,  n« 
TURNIPS : 

tithe  of,  1314 ;  new  statute  concerning,  1315. 
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u. 

UNCERTIFICATED  BANKRUPT: 
where  he  may  sue,  264. 

cannot  retain  property  against  assignees,  1331. 
UNDERLEASE : 

no  breach  of  covenant  not  to  assign,  496. 
UNDERTENANT: 

how  to  proceed  upon  delivery  to  him  of  declaration  in  ejectment,  731. 
who  to  be  considered  landlora  nnder  stat.  11  Oeo.  II.  c.  19, 112,  732. 
UNDERWRITER:  iS^  Insurance. 
UNITY  OP  POSSESSION: 

where  suspension  only  of  right,  and  not  an  extinguishment.  436, 1128,  1348. 
UNSOUNDNESS: 

in  horses,  what  constitates,  649. 
where  splint  is,  650« 
UNSTAMPED  INSTRUMENT: 
.    not  admissible  in  evidence,  757,  n. 
for  what  purpose  it  may  be  looked  at,  1409,  and  n. 
USAGE : 

of  general  lien  of  carriers,  625,  n. 
USE  AND  OCCUPATION: 
debt  lies  for,  624, 1404. 
lease  in  writing  must  be  by  deed,  i&. 
pleadings  where  demise  is  by  deed,  625. 
eviction  a  good  plea  in  bar  in  debt  for  rent,  ib, 
where  agreement  is  not  by  deed,  action  of  assumpsit  may  be  maintained  under 

llGeo.  n.cl9;  1397. 
landlord  nnder  this  statute  recovers  an  equivalent  for  the  rent,  ib» 
general  form  of  declaring  in  indebitatus  assumpsit,  1398. 
a  corporation  aggregate  may  sue  in  this  form  of  action,  ib, 
necessity  of  written  surrender,  1399. 
how  dispensed  with,  ib, 

when  agreement  is  void  by  stat  of  frauds,  and  tenant  enters  under  it,  1400. 
lessor  entitled  to  receive  absolute  possession  at  the  end  of  the  term,  1401. 
as  to  liability  of  one  of  two  joint-tenants  where  the  other  holds  over,  ib, 
use  and  occupation  lies  for  a  constructive  as  well  as  an  actual  occupation,  ib. 
if  defendant  has  not  obtained  possession  from  plaintiff,  plaintiff  can  only  recover 

rent  from  time  he  had  the  legal  estate,  1402. 
when  words  ''at  request"  of  the  defendants,  material,  1404. 
in  what  cases  vendor  may  sue  vendee,  ib, 
debt  for  use  and  occupation,  ib, 

what  counts  court  will  allow  together,  1405. 

bringing  an  ejectment  does  not  bar  action  for  use  and  occupation,  ib. 
where  defendant  not  allowed  to  impeach  tiUe  of  plaintiff,  1405,  7. 
hence  "nil  habuit  in  tenementis"  bad  plea,  1406. 
effect  of  non  assumpsit  under  the  new  rules,  ib, 
when  an  eviction  is  a  defence,  1407. 
when  rent  shall  be  apportioned,  ib. 

no  implied  warranty  that  a  house  shall  be  fit  for  habitation,  ib. 
nor  in  demise  of  real  property,  ib. 
husband  not  liable  for  occupation  of  wife,  dum  sola,  1408. 
where  premises  are  let  for  purposes  of  prostitution,  1409. 
USURY: 

statutes  concerning,  342,  3,  4. 

how  the  plea  of  usury  must  be  framed  to  debt  on  bond,  583. 

bills  payable  at  or  within  twelve  months,  not  subject  to  usury  laws,  343. 

bond  originally  good  cannot  be  avoided  in  the  hands  of  a  bon&  fide  holder,  on  the 

ground  of  subsequent  usury,  583. 
where  substituted  security  given  for  security  tainted  by  usury  is  void,  ib. 
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V. 
VACANT  POSSESSION: 

how  to  proceed  in  cue  o(  736. 
what  amoonts  to.  736,  7. 
VALUE  RECEIVED: 

not  esientiaUy  neoeanry  to  insert  in  bill  of  ezchangCi  340. 
thongh  omitted,  debt  will  lie,  664. 
VARIANCE : 

what  will  be  &tal  in  assnmpait,  109. 

in  an  action  on  a  bill  of  exchange,  387. 
immaterial,  between  writ  and  condition  of  bail-bond,  695. 
where,  on  the  &ce  of  a  receipt,  it  appears  that  money  was  paid  for  a  hotse,  de- 
fendant cannot  prove  a  different  consideration,  in  order  to  take  advantsfe  (tf  s 
variance,  666. 
objection  on  gronnd  of,  mnch  obviated  by  statotes,  642.  3. 
under  3  ft  4  Will  IV.  c.  42,  s.  23,  what  may  be  amended,  643. 
VAULT: 

mandamns  to  bury  inparHeularj  will  not  lie,  1089. 
VENDOR  AND  VENDEE :  Se$  HL  Auction. 
VENIRE  DE  NOVO : 

when  the  court  will  award,  in  action  for  slander,  1268. 
VENUE : 

new  rule,  1198. 

^f  laying  the  venue  in  actions, 
for  adultery,  11. 

assault  and  battery,  may  be  laid  in  any  county,  28. 
exception  to  this  rue  by  stat,  ib, 
assumpsit,  106. 
covenant,  617. 

debt  on  bond,  dated  abroad,  669. 
debt  on  judgment,  616,  7. 

debt  by  executor  of  one  seised  of  rent-service,  ftc,  618,  n. 
debt  for  rent  arrear,  623. 
on  penal  statutes,  629. 
ejectment,  723. 
mbe  imprisonment,  917. 
nuisance,  1133. 
replevin,  1198. 
trespass,  1326, 1332. 
trover,  1378. 
VERBAL: 

gift  of  chattel,  1368. 
VERDICT: 

in  actions  against  joint  trespassers,  37. 
in  ejectment  769. 
in  bbel  may  be  general,  1060. 

in  debt  on  stat.  2  ft  3  Edw.  VI.  for  not  setting  out  tithes.  1316. 
for  defendant  a^nst  the  weight  of  evidence  in  penal  actions,  1317. 
on  any  fact  distinctly  put  in  issue,  effect  of,  1339. 
VESTING  ORDER: 

by  insolvent  debtor's  court,  1360. 
VESTURA  TERRiE: 

rerson  entitled  to,  may  maintain  trespass,  1323. 
R: 
claim  of  tithes  by,  by  endowment  or  prescription,  1298,  1310. 
VISITATION  BOOKS: 

of  heralds,  when  evidence  of  pedigrees,  762. 
VOID  AND  VOIDABLE: 

whether  bond  of  infant  be  void  or  voidable,  685,  d. 
what  covenants  are  void,  482. 
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VOLUNTARY: 

E reference,  in  contemplation  of  bankraptcy,  205,  210.    See  Bakkruftct. 
ond.  when  good  against  execatorS|  796,  n. 
VOTE : 

when  thrown  away,  1166. 
VOYAGE :  / 

illegal,  992. 

WAGER: 

of  law,  abolished,  68  («),  805. 

policy,  1020. 

when  action  will  lie  for  wager,  1410. 

when  prohibited  by  positive  statute?  ia  illegal,  1412. 

all  contracts  of  assurance  by  way  of  gaming  or  wagering  prohibited  by  Stat  ib» 

as  to  money  won  at  naming,  1413. 

all  gaming  not  illegal,  only  fraudulent  and  excessive  gaming,  ib, 

what  is  excessive  gaming,  ib, 

as  to  bringing  ^'qui  tam^  actions  for  naming,  1415. 

what  .wagers  are  within  the  statutes,  w* 

law  with  regard  to  horae-racing,  1416,  7. 

what  horse-races  are  legal,  ib. 

what  bets  on  horse-races  are  legal,  1416,  n. 

construction  of  3  &  4  Vict,  c  5 ;  1417. 

wagers  on  public  policy  of  kingdom  not  allowed,  1418. 

or  which  have  a  tendency  to  pervert  course  of  criminal  justice,  ib. 

in  restraint  of  marriage  is  illegal,  1419. 

a  wager  which  leads  to  an  inquiry  into  an  illegal  game  cannot  be  recovered,  ib, 

so  s&o  wagers  which  lead  to  improper  inquiries  respecting  the  interest  and 
general  importance  of  the  counti^,  1419. 

form  of  declaring  on  a  wager,  1420. 
WAGTES: 

of  seamen,  stat.  7  &  8  Vict  c.  112;  1242,  1244. 

of  servant,  action  for,  1101. 

of  domestic  servant,  1102. 
WAIVER: 

of  notice  to  quit,  714. 

of  forfeiture,  716,  7. 

£arol  evidence  of,  of  written  contracts,  874. 
L: 

property  in,  1324. 
WARRANT : 

party,  justifying  under  warrant,  must  set  it  forth  in  his  plea,  34,  930. 
no  action  shall  be  brought  against  constable  for  an  act  done  under  a  justice's 
warrant,  until  demand  of  copy  of  such  warrant,  925,  6. 
WARRANT  OF  ATTORNEY: 
given  by  infant  is  void,  136. 

to  confess  judgment,  must  be  attested  by  an  attorney,  247,  n. 
WARRANTY: 

of  the  sale  and  warranty  of  horses,  648. 

purchaser  of  horse  ought  to  procure  a  warranty,  otherwise  seller  is  not  liable, 

except  on  the  ground  of  fraud,  ib. 
doctrine  of  sound  price  being  equivalent  to  warranty  is  now  overturned,  ib* 
roaring,  unsoundness,  649. 
crilhbiting  is  not,  ib. 

how  party  may  proceed  where  warranty  is  fiUse,  650. 
form  of  declaring  on  a  warranty,  652. 
trial  of  horse,  means  a  reasonable  trial,  653. 
condition  of  sale  that  purchaser  of  horse,  warranted  sound,  shall  return  it  within 

two  days,  does  not  extend  to  age  of  horse,  653,  4. 
how  to  declare  where  contract  ofwarranty  is  open,  655. 

receipt,  containing  warranty,  if  stamped  with  receipt  stamp,  will  be  good  evi- 
dence, 655,  6. 
for  warranty  in  policies,  see  Insurance. 
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WABBEN: 

free,  firanchifle  of,  904. 

whether  grouse  be  bird  of,  ib. 

Manwood's  description  of  birds  o£  ib. 
WASTE: 

waste  land  near  a  highway,  757,  1324. 

breach  assigned,  that  defendant  had  committed  waste,  is  not  supported  bj  endence 
that  he  had  not  nsed  the  premises  in  a  husbandlike  manner,  548,  9. 
WATERCOURSE : 

what  enjoyment  of  water,  in  any  particular  manner,  giTes  a  right  to  party  so 
enjoyinff  it,  1124,  5. 

artificial,  Uw  as  to,  1125. 

right  to  enjoyment  of  an  under-ground  spring,  1125,  6. 

of  the  different  kinds  of  ways,  1344. 
how  a  private  way  may  be  claimed| 
by  grant,  1346. 

prescription,  1348. 

effect  of  unity  of  possession,  436, 1348. 

where  it  extinguishes,  1128,  1348. 
where  it  suspends  only,  1128. 
custom,  1348. 
express  reservation,  »&. 
necessity,  1349. 
how  to  plead  a  right  of  way,  ib, 
replication  thereto,  1350. 
enjoyment  '^as  of  right,"  meaning  o^  1128. 
extent  of  right,  question  for  jury,  1129. 
adverse  user,  what  not  sufficient  1128. 

effect  of,  for  twenty  years,  tb, 
where  a  dedication  of  way  to  the  public  may  be  presumed,  1345,  6. 
permitting  the  public  to  have  the  free  use  of  a  way  for  six  years  is  snffideat 

evidence  of  a  dereliction,  where  no  bar  has  been  put  up,  1345. 
but  dedication  must  be  witii  deliberate  purpose,  ib, 

dedication  of  way  to  the  public  is  not  a  transfer  of  the  absolute  property  of  the 
soil,  i5. 
WHARFINGER; 

lien  of,  425,  n.,  1385. 
WIPE: 

letters  of,  when  evidence,  23. 
confession  of,  not  evidence,  where,  ib, 
where  witness  of  necessity,  759. 

where  payment  bv,  does  not  take  case  out  of  statute  of  limitations,  315. 
coverture.    See  Babov  and  Feme. 
separate  property  of,  290,  n. 

husband  and  wife  cannot  give  evidence  for  or  against  each  other,  318. 
WILL: 

of  personal  estate,  how  proved,  814.    See  tU.  Fbaud,  Stat.  or. 
WINDOWS: 

action  for  darkening,  1122,  3. 
WITNESS : 

competency  of,  under  stat  6  &  7  Vict,  c  85  j  450. 
subscribing  witness  to  bond  must  be  called,  if  alive,  562. 
of  the  necessary  qualifications  of  witnesses, 
use  of  reason,  883. 

such  religious  belief  as  to  be  sensible  of  the  obligation  of  an  oath,  ib, 
husband  and  wife  cannot  give  evidence  either  for  or  against  each  other,  299« 
execution  of  instrument  must  be  proved  by  subscribing  witness,  562,  886. 
exceptions  to  this  rule  where  subscribing  witness  is  dead,  562. 
or  insane,  ib, 
■  or  is  absent  in  a  foreign  country,  ib. 
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WITNESS,  conftnwt?. 

or  intelligence  cannot  be  obtained  of  him,  upon  fak*,  serioasy  and  diligent 
inquiry,  662. 
generally,  production  of  instrument,  in  pursuance  of  a  notice,  does  not  supersede 

the  necessity  of  proving  it  by  subscribing  witness,  886,  7,  1026,  7,  and  n. 
lessor  of  plaintiff  and  tenant  incompetent  by  stat.  6  &  7  Vict.  c.  85;  451,  768. 
80  the  daughter  is  a  good  witness  in  an  action  brought  by  the  &ther  for  seduction. 

1114. 
declarations  of  the  person  under  whom  defendant  makes  cognizance  are  not 

evidence  for  the  plaintiff,  1205. 
See  EviDBNCE. 
WORDS : 

actionable  in  themselves,  1254. 
how  to  be  construed,  1257. 
words  not  actionable  in  themselves,  1259,  1260. 
subsequently  spoken  may  be  given  in  evidence,  1056,  n. 
See  Libel--Slandeb. 
WORK  AND  LABOUR: 

new  rule  concerning  count  for,  70,  1. 
uncertificated  banlmipt  may  maintain  action  for,  264. 
WRIT: 

of  inquiry,  under  stat.  8  &  9  WilL  m.  c  11,  may,  by  3  A;  4  Will.  IV.  c.  42,  s.  16, 

be  executed  before  sheriff,  unless  otherwise  ordered,  607,  n. 
when  new  writ  of  inquiry  may  be  issued  in  assault  and  battery,  38, 

/S^Rescovs,  1220. 
writ  of  error  lies  on  the  final  judgment  in  the  action  of  account,  6. 
writ  of  error  in  ejectment,  772. 
of  supersedeas,  288. 

of  possession,  may  issue  immediately  on  judge's  certificate  in  ejectment,  769. 
mode  of  executing  writ  of  possession,  771. 
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